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DUE PROCESS

Notice and the opportunity to be heard—legal standard
1. US Constitution, Amendment V: No person shall be deprived of life, liberty, or property, without due process of law.
2. US Constitution, Amendment XIV: Nor shall any state deprive any person of life, liberty, or property without due process of law.
3. Hearing required by the due process clause
4. Goldberg v. Kelly:  NY state terminated welfare without prior notice and hearing.
a. Rule: Weigh—
i. Individual’s interest in pre-deprivation in-person hearing
1. means of subsistence
2. ability to change decision later
ii. Government’s interests
1. dignity and well-being of the poor
2. social benefits of not having destitute citizens
3. time and cost of procedures
iii. For subsistence benefits, need prior to deprivation:
1. timely and adequate notice of reasons
2. right to bring attorney, at own expense
3. decision-maker must record reasons and evidence relied on
4. decision-maker must be independent of prior termination decision
5. Mathews v. Eldridge:  Social security benefits denied without prior hearing.
a. Rule:  Test for opportunity to be heard that provides due process: “right to be heard at a meaningful time in a meaningful manner”—re-articulating the same test in Goldberg.
i. Weigh—
1. Private interest that will be affected by the government action
2. Risk of erroneous deprivation through procedures used and probable value, if any, of additional procedures
3. Government interest that would be impaired if additional procedures were given (including fiscal and administrative burden)
ii. For disability benefits, need only paper hearing prior to deprivation, where decision based on medical reports, and beneficiary has notice of all evidence on which government relies and opportunity to submit own evidence in writing.  Beneficiary can receive post termination live hearing and judicial review.  (compare to subsistence benefits in Goldberg)
6. Terms:
a. petition for writ of habeas corpus (habeas petition)—request that court order jailer to bring body before the court to review constitutionality of confinement
b. in camera review—in chambers, out of sight of public and sometimes out of sight of opposing counsel and parties as well
c. interlocutory appeal—appeal in middle of proceedings, before final judgment
7. Hamdi v. Rumsfeld:  Hamdi was born in the US then moved to Saudi Arabia.  In 2001 was turned over to the US government and held with an enemy combatant status without formal charges or proceedings.
a. Majority balances
i. loss of physical liberty
ii. probable truth-seeking value of additional procedures sought
iii. government interests in incapacitating enemies, national security secrets, not diverting resources from fighting war to these proceedings, but also preserving commitment at home to principles for which we fight abroad
b. Rule:  Due process requires that detainees classified as “enemy combatants” be given, post-deprivation:
i. notice of factual basis for enemy combatant classification, at meaningful time and in meaningful manner
ii. fair opportunity to rebut the government’s asserted factual basis, including right to counsel, “unquestionably”
iii. in front of neutral impartial decisionmaker
iv. But does not require FRCP or evidence, or traditional burdens of proof:
1. hearsay is admissible
2. burden-shifting scheme (whereby once government makes an initial factual showing that detainee is enemy combatant, then burden shifts to detainee to disprove those facts) is acceptable
8. Notice
a. Due process requires:  notice reasonably calculated, under all the circumstances
i. good faith and reasonable effort and notice; if conditions prevent using method reasonably calculated to inform, then must use method no worse than alternatives
ii. must meet requirements of both the constitution and the Rules, even where these differ, unless Rule conflicts with the Constitution, which trumps
b. Constitutional + Rules Test
i. Actual notice (doesn’t necessarily meet Rule 4 requirements—Mid-Continent) or
ii. Reasonably calculated given circumstances to provide actual notice (if government knows it failed, inadequate) or
iii. If conditions prevent (ii), then must use method not substantially less likely to achieve actual notice than other feasible and customary methods
iv. And: no serving if trickery/dishonest goes too far
v. And: no serving while immune from service (at court’s discretion)
vi. And: in federal district court, meets FRCP 4
1. (a) contents and amendments
2. (b) issuance
3. (c) service: what (summons and complaint) and by whom (at least 18 and not a party)
4. (d) waiving service (Form 5)
5. (e) Serving a competent adult in US
a. using state method or
b. personally or
c. at dwelling with suitable person residing there or
d. on agent authorized to accept service
6. (f) serving a corporation (state method or on officer or other authorized agent)
vii. Or: if in state court, then state procedural rules
viii. In federal court must follow: US Constitution, federal statutes, and federal rules
ix. In state court must follow: US Constitution, State Constitution, state statutes, state rules
x. FRCP 4 gives P option of serving process using state general trial courts’ procedural rules for serving process—if P using this method, P is complying with FRCP 4 bc only the federal rules govern cases in federal court, not state rules
xi. Both state and federal court must follow Mullane standard
c. Constitutional Adequacy
i. Mullane v. Central Hanover Bank & Trust:  NY trust fund pooling from both residents and non-residents of NY.  Only notice given beneficiaries of this specific application was by publication in a local newspaper.
1. Rule: 3 different constitutional requirements for 3 different groups:
a. known beneficiaries with known addresses—must notify by mail
b. known beneficiaries with difficult to determine addresses—notification through publication ok
c. unknown beneficiaries (unborn or contingent beneficiaries)—notification through publication ok
ii. Jones v. Flowers:  Two rejected certified mailings inadequate because government knew actual notice failed before taking occurred.  Whether government knows of failure before dispatch is not relevant.
1. court held the certified mailing of notice of tax sale
a. met requirement of state statute
b. was reasonable as first attempt
c. but once mail was returned unclaimed, it was not reasonable to rely on it for notice prior to deprivation of property because:
i. one actually desiring to inform someone would do more, and
ii. doing more (regular mail, posting) is feasible and customary
iii. Take-away Rule:
1. To provide due process of law under US Constitution, method of giving notice must be either:
a. reasonably calculated to give actual notice (if government knows actual notice not achieved, method is not reasonable).
b. or, not substantially less likely to achieve actual notice other than other feasible and customary methods—( if and only if conditions prevent use of method so calculated)
d. Rule 60(b)(4):  Court can order relief from a judgment that is void.  3 requirements for a valid (not void) judgment:
i. Notice
ii. Personal Jurisdiction
iii. Subject Matter Jurisdiction
e. Mid-Continent Wood Products, Inc. v. Harris:  P attempted to serve D personally through a US Marshal twice by sending certified mail at D’s place of employment.  Tried again through a private process server to what he thought was D’s home 3 times, on third left complaint and summons attached to the door.
i. Rule: Court can’t make own rules, must follow strict adherence to rule 4.
f. Provisional Relief—two purposes:
i. (1) securing the judgment—use state law method to:
1. attach or put a lien on real property
2. sequester or replevy chattels
3. place any property under control of a receiver
ii. (2) preserving the status quo—stop any (further) injury pending next stage
1. Injunction—an order to take or refrain from taking specified actions. Includes:
a. Temporary restraining orders (TROs)
b. Preliminary injunctions (PIs) and
c. Final injunctions
2. Purpose of TRO or PI is usually to preserve the status quo
3. injunctions have both substantive and procedural requirements
iii. Substantive Requirements for TROs/PIs, from cases (Pentagon Papers; Winter):
1. applicant is likely to succeed on the merits
2. applicant is likely to suffer irreparable harm (no adequate remedy at law) without injunction (damages will not fully compensate for injury)
3. harm to adverse (enjoined) party from injunction is outweighed by harm to applicant without injunction (balancing the equities) and
4. the public interest favors (or does not disfavor) the injunction
a. must show evidence of each (elements), but also like factors test because sliding scale between probability of success and degree of harm to applicant
i. if show very likely to win merits, then need only show some probable irreparable harm to applicant
ii. if show irreparable harm much greater to applicant than adverse party, then need only barely show more likely than not to win on merits
iv. Procedural Requirements for injunctions, from Rule 65 and Due Process Clauses:
1. for a TRO without notice (ex parte), Rule 65(b):
a. (1)(A) specific sworn facts on personal knowledge must clearly show immediate and irreparable injury if wait for adverse party to be heard, and
b. (1)(B) movant’s attorney must certify in writing efforts, if any, to give notice or why notice should not be required
c. TRO itself must state why injury irreparable and why no notice, when expires, etc.
2. For a PI, Rule 65(a):
a. (1) must give notice and
b. (2) can consolidate with trial, or use evidence form PI hearing at trial
3. For TRO and PI, Rule 65(c):
a. applicant must provide security/bond (court may set at $10)
4. Note:  interlocutory appeal is available for TROs and PIs
5. Note: if injury has already taken place, it’s too late for a TRO or PI (if NY times already published the Pentagon papers, can’t get a TRO to un-publish them)
6. For TRO, PI, and final Inunction, Rule 65(d):
a. shall set forth the reasons for its issuance
b. shall describe in reasonable detail, and not by reference, acts restrained, and
c. binds only parties, their officers, agents, servants, employees, attorneys, and persons in concert with them who receive actual notice of TRO or PI order
7. For a final Injunction:
a. follow ordinary rules as for getting other types of relief such as damages or declaratory relief (do discovery, have a trial, and judge decides on all equitable relief including injunctions)
b. only exception to ordinary rules: Judge can use evidence from PI hearing as if it were at the trial (Rule 65(a)(2))
8. Constitutional underpinning for Rule 65:
a. a TRO or PI that complies with Rule 65, does, by virtue of the notice and hearing requirements of the Rule, comport with due process—sometimes notice and opportunity to be heard (in these cases) occur after initial deprivation
9. US v. NY Times Co. (Pentagon Papers):  US wants to enjoin the Times from further dissemination of materials contained in the government’s studies.
a. the federal government may seek injunctive relief against a newspaper that is about to publish information or documents vital to the current national security without violating the first amendment.  Here, the documents were not timely or a threat to national security, so no injunction.
10. Winter v. NRDC:  NRDC sued seeking injunctive relief on the grounds that the navy’s training exercises violated the endangered species act.
a. Court rejected injunction because outweighed given the harm of loss of training compared to an unknown number of animals hurt, and national security interests in favor of the Navy.
g. Final Relief
i. Equitable relief
1. final injunctions
2. rescission or reformation
3. an accounting, etc.
ii. Declaratory relief
iii. Costs (and fees if provided by statute)
iv. Damages
1. compensatory (jury)—to compensate
2. nominal—to formally recognize injury
3. statutory—to relieve P of burden of proving damages, in some cases to serve as a penalty
4. punitive (jury)—to punish and deter actions done with ill will
v. Carey v. Piphus:  Student suspended from public high school without a hearing.
1. Rule: If no statutory damages and cannot prove compensatory damages, nominal damages only.
vi. Philip Morris & Exxon Valdez cases:  Due process clause limits punitive damages, so as to ensure not based on passion or acts for which D could not provide a defense, compensatory to punitive damages ratio ought not exceed 1:10, or possibly less.
PLEADINGS
1. Pleadings contain allegations and denials identifying:
a. the court’s SMJ
b. the parties
c. their claims and defenses
d. the subject of the suit
2. Conley v. Gibson: Railroad fired 45 petitioners and filled their positions with white men, union did nothing to protect them against discriminatory discharges.
a. Rule: Standard—notice pleading:  All that is required for a claim is a short and plain statement of the claim that will give the D fair notice of what P’s claim is and the ground upon which it rests.
3. Plausibility Pleading Standard—Tiwqbal—no longer follow Conley v. Gibson
a. Ashcroft v. Iqubal:  Post 9/11, respondent was arrested in US and detained under restrictive conditions until cleared by the FBI.
i. Rule (new standard):  Taking all facts as true and ignoring legal conclusions, the court must find a claim to be plausible (bw possible and probable).
ii. Fact—something that the party making the allegation might really know, something that can be observed or tested directly.
iii. Inference—something the alleging party cannot truly know, such as the opposing party’s state of mind or whether the opposing party was involved in a secret agreement, but which someone could infer based on the known facts.
iv. Legal Conclusion—the legal significance of a fact or inference; conclusory allegations state an element of a claim without asserting the predicate facts and inferences.
b. to determine if it’s plausible a judge must draw on judicial experience and common sense
c. Twombly: anti-trust case where the court held Ps had to plead more facts than the facts that they had already pled that were equally consistent with the possibility that D could or could not have violated the law.
d. NOTE:  Notice pleading and Conley are no longer good law, plausibility pleading is the law (Twiqbal).
4. Rule 8(d):  Pleadings can state claims or defenses:
a. in the alternative—even inconsistent theories of claims or defenses are ok
b. hypothetically—if certain facts are shown to be true then theory x applies but if other facts are shown, theory y applies
5. Rule 9: 
a. (b) must state circumstances constituting fraud or mistake with particularity
i. why? fraud disfavored claim and mistake disfavored defense
b. (b) but state of mind may be alleged generally
i. why? impossible to get into head of D
c. (g) must specifically state special (unexpected, unusual, or disfavored) damages
i. why? general allegations damages does not put D on notice of these
1. i.e.—increased blood pressure as result of slip and fall
6. NOTE: Rule 8 governs pleading for everything except where Rule 9 makes some little exceptions
7. Swanson v. Citibank:  Swanson filed a complaint charging that Citibank disfavors providing loans to African-Americans, and so they deliberately lowered the appraised value of her home below its actual market value so they would have an excuse to deny her the loan.
a. Court held P’s discrimination claim was sufficient bc it’s plausible what she said was true—she identified the type of discrimination that she thinks occurs, by whom, and when.  Her fraud claim must be dismissed under 12(b)(6) and 9(b) though bc she never alleged she lost anything from the process of applying for the loan.
8. Private Securities Litigation Reform Act:
a. P must plead particularized facts giving rise to strong inference of “scienter” (intent to deceive, manipulate, or defraud)
b. Tellabs—strong inference—inference at least as compelling as alternative inferences of innocent intent
9. Drafting Pleadings
a. Minimum substantive requirements for complaint under rules:
i. identification of parties (Rule 10)
ii. short and plain statement of subject matter jurisdiction (Rule 8)
iii. short and plain statement of legal claim showing entitled to relief (Rule 8)
iv. prayer for relief (Rule 8)
b. Good lawyering:
i. state all theories of recovery defense
ii. allege every element of legal theories and some facts to support each element
iii. tell a story, catch interest of judge and press and settlement interest of opponent
c. Bad lawyering:
i. plead too much (P alleges facts of defense or D alleges facts of liability)
ii. allegations or denials can’t prove at trial (hurts credibility of attorney and case)
iii. allegations or denials for which lack a good faith reasonable basis after a reasonable investigation (violates Rule 11)
iv. “implausible” allegations or denials without specific factual support (Twiqbal)
10. Historically—no discovery, pleadings did all the work of the case, technical missteps had great influence on outcome of cases at expense of the merits
11. Standard intended by Federal Rules
a. aim for judgment on merits not on procedure
b. pleadings get case started
c. facts shape outcome through discovery and liberal amendments to pleadings
12. Tension between the desire to allow P discovery where D controls information needed to prove claim, so D has incentive to follow law; and, desire to protect D from unwarranted discovery and frivolous suits.
13.  Service
a. complaints against parties not yet in suit are served with a summons or via waiver (R. 4)
b. other papers (answers, motions, etc.) are served on attorney/pro se (R. 5)
c. Difference between insufficient process and insufficient service of process:
i. process—document itself had something wrong with it
ii. service of process—the other side didn’t serve you properly
MOTIONS/ANSWERS/DEFENSES
1. A motion is an application to the court for an order, with a memorandum in support stating grounds for the motion.
2. Rule 8 (above), is the standard P had to meet for stating a claim, Rule 12 (below) is what D uses to challenge that P didn’t meet the requirements of Rule 8
3. Responding to the complaint:  Preliminary Motions
a. 1st pre-Answer Rule 12(b) Motion to Dismiss—delays answer to 14 days after denial of motion, may raise:
i. lack of PJ, improper venue, insufficient process or service (use or lose) (12(b)(2-5)):
1. Rule 12(h)(1)—if available, must be in the first pre-Answer motion, or, if no motion, in Answer (or amendment of right thereof);
ii. Failure to state a claim or failure to join Rule 19 necessary party:
1. Rule 12(h)(2)—can raise in any pleading, on Motion for Judgment on the pleadings, or at trial, or
iii. Lack SMJ
1. Rule 12(h)(3)—can raise at any time
iv. Rule 12(e) motion for a more definite statement:
1. must be raised pre-answer (bc complaint is too vague to answer)
2. delays answer until 14 days after denial motion or new complaint
v. Omnibus Rule 12(g) pre-Answer Motion Rule:
1. must raise all available Rule 12 defenses/objections in 1st pre-Answer motion
vi. if you’re going to make any of the motions in 12b before filing your answer, then you need to make all of those complaints in the same document
b. Timing
i. R. 12(a)(1):  For domestic D, answer due 21 days after service, or 60 days after request for waiver of service, but
ii. R. 12(a)(4):  denial of 1st R. 12 motion extends deadline to 14 days after denial
1. grant of motion for more definite statement extends deadline to 12 days after new complaint served
c. Minimum substantive requirements for Answer:
i. admit, deny, or state lack sufficient information to form a belief as to truth of each fact alleged in complaint (failure to specifically deny=admit) (R. 8(b))
ii. all R. 12(b) defenses unless already waived or asserted by prior R. 12 motion
iii. all (other) affirmative defenses (R. 8(c))
iv. any counterclaims or crossclaims (R. 8(a))
v. if P did not ask, jury demand (or via written demand within 14 days) (R. 38)
d. Special matters requiring particularized pleading in Answer under Rule 9:
i. challenge to capacity to sue or be sued
ii. mistake or fraud as defense
iii. etc.
e. Affirmative Defenses—avoidance bc avoids ordinary legal effect of claim, rather than challenging existence of elements of claim
i. Types of defenses that are affirmative:
1. disfavored for policy reasons
2. better for D to prove (D has better access to evidence)
3. likely to cause unfair surprise, sandbagging, if D does not raise
4. extrinsic to elements of P’s cause of action
ii. must be in pleading: those listed in Rule 8(c), including:
1. limitations, contributory negligence, immunity, etc.
iii. should be in pleading: any defense that might be affirmative (play it safe)
f. Burden of production at summary judgment and burden of proof at trial usually follow burden of pleading—i.e., P has burden for claims and D has burden for affirmative defenses
4. Policy Representations to the Court: Rule 11
a. (b) by signing, filing, or later advocating papers submitted to the court, you certify…to the best of your subjective good faith knowledge and belief formed after an objectively reasonable inquiry:
i. (1) no improper purpose (such as to harass, delay, or increase cost)
ii. (2) warranted by existing law or nonfrivolous argument to change law (must identify any contrary controlling legal authority)
iii. (3) factual allegations supported by evidence or, if specifically so identified, likely to be supported after reasonable opportunity for investigation
iv. (4) factual denials warranted by evidence, or, if specifically so identified, reasonably based on lack of sufficient information to form belief
b. (c) 21-day wait to file, can award either party fees, sanctions to deter only
i. “court may file”, so it’s discretionary, doesn’t have to happen
ii. you have to give the other side 21 days to fix their issue
iii. provision on attorney’s fees—if alleged violator wins, gets attorney’s fees to deter frivolous Rule 11 motions
iv. court can also sua sponte see if an attorney violated Rule 11
v. sanction has to be limited to what’s needed to deter repetition of behavior
c. (d) not applicable to discovery
d. NOTE: Good faith is not an acceptable excuse for violating Rule 11
e. Chaplin v. Dupont Advance Fiber:  Ps were banned from displaying the Confederate flag at their work and brought an action alleging discrimination based on their national origin, religion, and race.
i. Rule: Rule 11 has 3 criteria—(1) reasonable basis in law, (2) good faith basis in fact, (3) no improper purpose
ii. the court imposed sanctions because their claims are so lacking in reasonable evidentiary support, and are frivolous and unwarranted such that they fail to satisfy the requirements of Rule 11.
AMENDING THE PLEADINGS
1. can happen very quickly, later after discovery, or from Rule 15 at trial
2. Rule 15
a. (a):  
i. 1. One free amendment:
1. within 21 days of serving pleading OR
2. within shorter of 21 days after responsive pleading or R. 12 motion served
ii. 2. Can amend later by consent of adverse party or by leave of court
1. standard: “leave shall be freely given when justice so requires”
2. leave given unless: undue delay, bad faith, or dilatory motive, undue prejudice (discovery over or evidence lost), or futility of amendment
a. want to encourage all the claims to defenses to get in there upfront
b. a party could be prejudiced if the evidence no longer exists that they would have used to defend themselves, or if it’s so far along that they don’t have the time to schedule the depositions that they need
iii. 3.  Response to amended pleading due within longer original time or 14 days
b. (d) Supplemental pleading can cover events after filing (with leave of court)
c. (b) Amendments during trial:
i. issue outside pleading tried without objection treated as consent to amend
ii. if objection, amend unless prejudice (but can cure via continuance)
iii. can amend pleadings to conform to evidence, but not necessary
d. (c) Amended pleading relates back when:
i. (A) when permitted by the law that provides the statute of limitations, OR
ii. (B) when new claim/defense arose from same conduct, transaction or occurrence set forth in earlier pleading:
1. new claim based on same events relates back
2. new claim based on new events does not relate back
3. Key: whether original pleading put D on notice of new claim, OR
iii. (C) can change party against whom claim asserted if (B) met AND within 120 days of filing original complaint, new party:
1. received notice so will not be prejudiced by having to defend
a. notice does not equal service
b. notice can be via shared attorney or identity of interest AND
2. knew or should have known would have been named but for P’s mistake about proper party’s identify (Singletary, Krupski)
iv. 3 requirements laid out—(1) has to be relating to the same conduct, transaction, or occurrence, (2) D had notice within 120 days such that they wouldn’t have been prejudiced (actual or constructive), (3) D knew or should have known that the action would have been brought against them but for a mistake
v. Singletary v. Pennsylvania Department of Corrections:  P sought to amend her original complaint to add as D Robert Regan, replacing John Does, a psychiatrist monitoring her son in prison.
1. Court held that she did not meet the notice requirement under Rule 15 because Regan did not share sufficient identity of interest with other Ds so that notice give to Ds could be imputed to him.
2. Rule: constructive notice is ok—through shared attorney or identity of interest
vi. Krupski v. Costa Crociere S.P.A.:  P brought action against Costa Cruise but didn’t realize that the proper D would be Costa Crociere so then P moved to amend her complaint to make Costa Crociere a party.
1. Court held that Costa Crociere should have known that P’s failure to name it as a D in her original complaint was due to a mistake concerning the proper party’s identity.  Focus not on whether P knew or should have known the identity of D as the proper D, but whether D knew or should have known that it would have been named as a D but for an error. Bc the complaint made clear that P meant to sue the company that controlled the ship she was on when she was injured, D should have notice within the Rule 4(m) period that it was not named as a D in that complaint only bc of P’s misunderstanding.
2. does not turn on what P knew, it’s about what D knew within the 120 days
vii. NOTE:
1. amending as a matter of course means you get to do it without asking anybody, before the 21 days are up
2. there is a bias towards allowing amendments, trying to make the pleadings conform to the evidence that comes out in the case
3. When do you not need to worry about relating back? when the SOL has not yet passed or when limitations ran out before the relating back date occurred (relating back won’t help you)
DISCOVERY
1. Discovery Devices
a. Informal—explore scene and things, review public records from client, speak to nonparties and nontestifying experts
b. Initial Disclosures—persons with knowledge and documents or things in support (except impeachment), damages calculations, insurance agreement
c. Testifying Expert Disclosures—identify all, disclose report for specially employed
d. Pretrial Disclosures—witnesses, deposition transcripts, exhibits (except if using only for impeachment)
e. Depositions—sworn testimony, usually oral, can depose nonparties
f. Interrogatories—sworn written answers, only parties
g. Requests for production Documents or Things or Entry on Land—parties and nonparties
h. Physical or Mental Exam—need court order, only parties
i. Requests for Admission—only parties
j. NOTE—parties must supplement as per R. 26(e)
2. Discovery Scope and Limits—Rule 26(b)
a. Scope
i. relevant to any claim or defense (as defined by the pleadings), or, by court order, relevant to subject matter of suit
ii. need not be admissible if reasonably calculated to lead to discovery of admissible evidence
b. Limit
i. no privileged matter or work product unless exception applies
c. Quantity and Quality limits
i. court must impose limits if:
1. unreasonably cumulative or duplicative, or obtainable from more 
2. convenient, less burdensome, or less expensive source
3. party has already had ample opportunity to get the discovery
4. burden or expense outweighs likely benefit, considering stakes
d. Need court order or consent of parties (as through 26(f)(3) discovery plan) for:
i. depositions (Rules 30 and 31)—less than 10 depos per side, less than 1 day of 7 hours per depo
ii. interrogatories (Rule 33)—less than 25 interrogatories by each party on each party
iii. any formal discovery prior to Rule 26(f) discovery planning conference 
3. Privileges and Protections
a. Attorney-Client privilege: nearly absolute, survives death, waivable by client
i. communication (only applies to communication, not facts)
ii. between client (or potential client) and lawyer (or lawyer’s representative)
iii. without presence of others
iv. for purpose of obtaining legal advice (NOT for crime or tort)
v. if there’s a criminal investigation about what you and your attorney agreed to do, then you have no privilege
vi. attorney must raise the privilege when someone tries to get information and it would violate the privilege to disclose it
vii.  [other privileges—doctor-patient, priest-penitent, husband-wife, etc.]
b. Work product protection: only covers product, not facts
i. Opinion work product—impressions, opinions, or theories of attorney
1. probably never discoverable in case for which w.p. was created
2. case-by-case determination whether protection overcome in subsequent litigation where opinions in w.p. are at issue
ii. Ordinary work product—other material prepared in anticipation of litigation
1. only discoverable/protection can be overcome if demonstrate: (Rule 26(b)(3)(A))
a. (1) substantial need and (2) undue hardship to obtain by other means
c. Witness statement exception—any person may obtain own written, adopted, recorded or transcribed statement (Rule 26(b)(3)(C))
d. Work product protection and attorney client privilege waived when:
i. 3rd party given access to communication or product
ii. relationship bw attorney and client put at issue
iii. necessary to prevent 3rd parties from danger (child and elder abuse), or
iv. necessary to prevent fraud upon court/perjury
e. Privilege Log—in responding to discovery requests
i. (1) must produce list of documents and things withheld (2) with explanation of why protection or privilege applies
f. One who asserts protection or privilege bears the burden of proving it applies
g. Hickman v. Taylor:  Attorney of tugboat interviewed all the survivors and D wanted the attorney to turn over that information including his notes on the interviews
i. The supreme court recognized work product protection here—protect the product the attorney creates (notes, recordings, communications among counsel)
ii. court didn’t find substantial need and undue hardship
h. Discovery Regulation
i. Attorney certifies on good faith belief after reasonable inquiry that request is:
1. consistent with Rules and law (or nonfrivolous argument to change law) and 
2. not for improper purpose (harassment, delay, or needless increase in costs)
ii. Attorney certifies on good faith belief after reasonable inquiry that response is:
1. complete and correct at time made
iii. Duty to Supplement/Amend: if learn response is materially incomplete/incorrect
1. must supplement or amend unless other parties already know
iv. Motion to compel, for protective order, or for sanctions:
1. must try to work it out with opponent first
2. if lose, must usually pay other side’s fees and expenses
v. protective orders: to protect from embarrassment, oppression, undue burden or expense, court can limit or shift costs of discovery
1. must make the motion for protective order (cannot just fail to answer)
vi. order to compel: court can compel discovery responses
vii. sanctions: for evasive, incomplete or lack of response, failure to supplement, etc.
PERSONAL JURISDICTION
juris + diction = the power + to speak
1. SMJ—constitutional and statutory limits on types of cases federal courts hear
2. adequacy of notice—constitutional question under Mullane and Jones
3. validity of service of process—Rule 4 question
4. amenability to process—constitutional and statutory limits on territorial reach
Personal (Territorial) Jurisdiction
1. Modern Conception:  Due process = notice & opportunity to be heard:
a. D must have ties to state making it reasonable and fair to defend there
2. Pennoyer conception:  Due process = jurisdictional restraints on courts:
a. limits power of each state to its own sphere, yet each must respect other states’ judgments.  14th amendment restricts power of state courts to:
i. their own citizens
ii. persons physically present (served) in state
iii. property physical present (attached) in state and
iv. others who voluntarily submit to jurisdiction
v. supreme court interprets 14th amendment as giving individuals the right to only be haled to a place where the state sovereign has power 
b. in rem: jurisdiction over property (res) to determine ownership and control rights over res as to all the world (title, forfeiture, condemnation)
c. in personam: “personal jurisdiction”:  Jurisdiction over D’s body and all D’s current and future property, can only make D pay property over which court has jurisdiction, but can file action to enforce judgment in jurisdiction where D’s property is located using full faith and credit
d. writ of attachment: to seize property (by posting for real property) when bringing in rem or quasi in rem action
e. service of summons: to seize D when bringing in rem or quasi in rem action
3. Pennoyer v. Neff:  Judgment rendered for Neff’s attorney upon Neff’s default in not answering the complaint upon a constructive service of summons by publication.
a. Rule:  Where a D does not appear in the court, and is not found within the state, and is not a resident thereof, but has property therein, the jurisdiction of the court extends only over such property
b. Central concern:  power of each state
c. Here, must seize the person or property in Oregon.  Oregon courts cannot reach in and seize jurisdiction over persons in CA unless they are a citizen of Oregon.
4. How to raise argument that trial court lacks PJ over D:
a. Direct Attack:
i. to raise PJ as defense to prevent judgment in 1st action
ii. if D appears in the action, R. 12 says must raise PJ defense in 1st substantive filing with court or waived, cannot raise it later in a collateral attack
b. Collateral Attack:
i. to challenge default judgment as void bc 1st court lacked jurisdiction, by:
1. rule 60(b)(4) motion filed in 1st case after default judgment, or
2. opposing enforcement of default judgment, or
3. filing a new lawsuit that challenges default judgment (Neff v. Pennoyer)
ii. on collateral attack, ONLY raise argument that judgment is void, not that decision is wrong on its merits
c. Right to opportunity to be heard once
5. Full Faith and Credit:  doctrine requiring state (and federal) courts to treat other state courts’ judgments as those states would themselves.  But any judgment void for want of jurisdiction or for lack of DP, is not recognized by any court.
6. Rule 4(h):  Service upon corporation, partnership, or association
a. a domestic of foreign corporation, or a partnership or other unincorporated association must be served:
i. in a judicial district of the US:
1. in the manner prescribed by Rule 4(e)(1) for serving an individual, or
2. by delivering a copy of the summons and of the complaint to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process, and if the agent is one authorized by statute and the statute so requires, by also mailing a copy of each to the D
7. Special appearance:  to appear for purpose of contesting jurisdiction only, does not waive PJ, and immune from service while in state solely for this
8. International Shoe Co. v. State of Washington:  International shoe, a Delaware corporation with its principal place of business in Missouri, employed 11-13 salesmen in Washington, and did not contribute to the Washington state unemployment fund.  Court held Washington had PJ bc International Shoe’s activities in Washington were systematic and continuous and they received the benefits and protection of the laws of the state.
a. Rule:  Due process requires only that in order to subject a D to a judgment in personam, if he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.
b. Minimum Contacts test for Personal Jurisdiction:  To hold personal jurisdiction, the defendant must have minimum contacts, such that subjecting D to suit in forum does not offend notions of fair play and substantial justice.
i. Factors: 
1. burden on D versus benefits from state
2. interests of state
3. quantum and quality of contacts 
4. relationship cause of action to contacts
c. Central Concern: relationships among the D, the forum, and the litigation
d. NOTE: Any isolated casual contact with a state will not be enough for the courts of the state to exercise jurisdiction over that D as to a cause of action that is not related to that isolated contact.
e. NOTE:  When D’s contact with the forum is systematic and continuous, then those contacts alone are not necessarily sufficient for PJ.
9. Specific Personal Jurisdiction:  Cause of action relates to D’s contacts with forum; D’s contacts subject D to jurisdiction as to cause of action related to those contacts
a. McGee:  one contact formed by D with state (sale of insurance policy to resident in state) is not enough for specific PJ
b. Hanson v. Denkla:  where P is trust beneficiary who moves after establishment trust, PJ does not move with her to new state—only contact with that forum was that she happened to move there.
c. nexus bw the cause of action and the forum
10. General Personal Jurisdiction:  D’s contacts with forum subject D to jurisdiction as to a cause of action unrelated to those contacts.
a. Perkins:  temporary location of company is enough for general PJ—very limited
b. general personal jurisdiction only comes in when you’re a citizen or virtually a citizen
11. NOTE! Once you find specific jurisdiction you DO NOT need to worry about general jurisdiction.
12. Long-Arm Statutes:  statutes that give a certain amount of PJ to the state courts
a. some place limits narrower than constitutional limits, others extend to the full reach of the Constitution (CA)
b. state courts cannot go beyond what their state statutes allow but also cannot go beyond what the Constitution allows
13. In federal court (always in this class) you have to add another step to analysis under Rule 4(K) (below)
14. Fed. R. Civ. P. 4(k) Territorial Limits of Service
a. (1)(A) Imports state court PJ law from state in which the district court is located. (Same PJ as a state court of general SMJ)—the federal court borrows the PJ reach of the state court wherever the district is located—almost all cases
b. (1)(B) Also can serve Rule 14 and 19 parties 100 miles from where issued (“bulge”)
c. (1)(C) Also, some federal statutes allow nationwide service of process.
d. (2) Also, for federal question claims against a D not subject to PJ in any state’s courts (home is outside of US), PJ in federal court exists if D’s contacts with entire US meet Due Process.—Rare—an entity D that is not a resident of any state that has a little bit of contact with a bunch of different states (but not enough contact with one particular state), can be haled in US jurisdiction.
15. NOTE:  In federal court challenge PJ through one of the rule 12 pre-answer motions so MUST be in your FIRST substantive filing in federal court.  Can appeal after final judgment in case or ask for special permission to file interlocutory appeal.
16. NOTE: In CA court challenge PJ by IMMEDIATELY filing a motion to quash the summons, and if you lose on that you have within 10 days to ask appellate court for a writ mandating that the lower court un-quash it.
17. NOTE:  In analyzing PJ FIRST go to 4(k), then the long arm statute, then the constitution.
18. World-Wide Volkswagen Corp. v. Woodson:  Respondents purchased a car from petitioner in NY, got in a crash in OK and brought a products liability action in the district court in OK against Petitioners.
a. Minimum contacts test rests on (a) fairness and (b) federalism
i. Fair/reasonable—weigh:
1. burden on D
2. forum state’s interest in adjudicating dispute
3. P’s interest in convenient and effective relief
4. interstate interest in efficiency
5. interstate interest in substantive social policies
ii. Federalism
1. minimum contacts must be caused by D reaching out to purposefully avail itself of and benefit from the forum.  Must be foreseeable to D that it will be haled to forum’s courts, to allow D to structure conduct to control where it can be haled.
b. Central Concern:  D’s actions reaching out to forum, ability of D to control where it may be haled into court.  (D must have purposefully sent contacts to OK to be haled there)
19. Personal Jurisdiction and Intentional Torts
a. Calder v. Jones:  Jones brought suit in CA claiming libel by petitioners in FL (they are headquartered in FL and have their principal place of business in FL but sells lots of magazines to CA).  CA is both the focal point of the story and of the harm suffered—jurisdiction is proper in CA based on the effects of their FL conduct in CA.
i. Defamation—PJ exists over Ds in CA because:
1. key element of defamation includes publication, so committed in every state where published
b. Effects Test: 
i. D commits an intentional tort outside of state
ii. intentional tort is aimed at forum state
iii. D knows that the brunt of the harm will be felt in forum state
c. Keeton:  Defamation—PJ exists over D in NH because:
i. enough for exercise of PJ that libel is in magazine continuously and deliberately sold in the state
d. Griffis & Abiomed cases:  Defamation on internet:
i. PJ depends on location of readers to whom defamation directed.
e. Walden v. Fiore:  Petitioner (tortiously) searched and seized respondents’ cash in GA and respondents filed suit in NV.
i. Rule:  A forum state’s exercise of jurisdiction over an out of state intentional tortfeasor must be based on intentional conduct by the D that creates the necessary contacts with the forum.  Effects of conduct must be connected to the forum state in a way that makes those effects a proper basis for jurisdiction.
ii. PJ does not exist in NV because:
1. foreseeability of victims harmed in NV (where they live) not enough
2. victims made contact with state, not D
3. Calder was based on the fact that effects were felt in CA bc readers were there, not bc P lived there
20. Purposeful Availment and Commerce
a. Asahi Metal Industry Co. v. Superior Court of California:  Cheng was sued in a products liability action in CA so filed a cross-complaint seeking indemnification from Asahi, the manufacturer tire valve that they sold to Cheng.  Sales took place bw Taiwan and Japan.
i. Rule:  The substantial connection bw the D and the forum state necessary for a finding of minimum contacts must come about by an action of the D purposefully directed toward the forum state (purposeful availment.)
ii. Court looked to 5 reasonableness factors and all agreed unreasonable to hear case bw foreign Ds re: indemnification in CA.
iii. Here court is split: Is stream of commerce purposeful availment? (does component manufacturer purposefully avail itself of a forum in which finished product is sold?)
1. Rule: O’Connor 4—stream of commerce plus targeting forum is necessary (good law)
2. Brennan 4—stream of commerce plus awareness of end forum is sufficient (not good law)
3. Stevens—volume sent into stream of commerce 
iv. But all justices require both purposeful availment and reasonableness factors to weigh in favor of PJ, so no PJ here.
b. J. McIntyre Machinery, Ltd. v. Nicastro:  Nicastro hurt his hand while using a machine manufactured by petitioner.  Accident occurred in NJ but the machine was manufactured in England where petitioner is incorporated and operates.
i. only applies to products liability cases
ii. Need more than mere knowledge that your product gets there but the justices disagree as to what more it is you need—have to target the forum
iii. Is sale of finished product through distributor purposeful availment?
1. Kenney 4:  No, also must target, or seek to serve of specific (state) forum, and thereby manifest an intention to submit to the sovereign bc state sovereignty requires this and D should be able to protect self from suit in forum.
a. like reviving the doctrine of privity that you can only sue the person you have a contract with
2. Breyer & Alito:  Need larger quantity of contacts than a single sale, or targeting.  (Note:  they appear to have forgotten the reasonableness test)
3. Ginsburg 3 (dissent):  Yes, targeting the US is targeting each and every state for sales, and sale through distributor is forum targeting, bc both reasonableness and state sovereignty favor forum where injury occurred.
iv. Qs left open:  How should an intentional tort be treated for PJ purposes?  What to do about PJ based on internet contacts?
21. Relatedness
a. Specific PJ: cause of action must be related to D’s contacts with forum
b. Vons v. Seabest:  CA rejects the “but for” or “proximate cause” test; claim must bear a substantial connection to D’s forum contacts
i. proximate cause is too demanding and but for is too lax
ii. Sliding scale: if D has a big connection to the forum, then the connection bw those contacts and the cause of action doesn’t have to be particularly strong, and vice versa
c. Cornelison:  D truck driver frequently drives to CA; PJ exists over accident in NV while en route to CA
d. Snowney v. Harrah’s Entertainment, Inc.:  Ds advertised extensively in CA, obtain a lot of business from CA residents, give directions for driving from CA to hotels in NV, Ds have website and 800 number for reservations.
i. Rule:  Use a substantial connection test that holds the relatedness requirement is satisfied if there is a substantial nexus or connection bw the D’s forum activities and the P’s claim.
ii. Court held:  PJ exists in CA over claim of false price statement made on phone when P called from CA and made reservation—even though no evidence P saw CA ads or used D’s directions from CA.
e. Greenwell v. Auto-Owners Insurance Co.:  CA resident owned apt. in AR that was insured by a MI insurance company under a policy the owner obtained through an insurance agent in AR.
i. Ds have one contact with CA—the K with D from which claim arises.  K covers some possible claims in CA but mostly covers claims in AR, including claim being made in suit.
ii. Court held: No PJ in CA
iii. court set up burden-shifting scheme: once the P shows purposeful availment and relatedness, then burden shifts to D to show exercising jurisdiction would be unreasonable
22. Three-Part Elements Test for Specific Personal Jurisdiction:
a. Purposeful availment:  D’s actions directed at forum, intent to serve market.  (Nicastro Kennedy-Breyer-Ginsburg split on what shows intent to serve)
b. Relatedness:  (minimum contacts) claim has a substantial connection to D’s forum contacts (Vons)  (Cornelison, Snowney, Greenwell: inverse relationship bw strength of D’s connection with state and strength of relationship bw those contacts and claim)
c. Reasonableness:  5 factor test:
i. burden on D vs benefit
ii. interest of forum state
iii. P’s interest in convenient and effective relief
iv. shared interest of states in efficiency
v. any shared social policies
23. Personal Jurisdiction on the Internet
a. tension: website is everywhere and nowhere, so where is PJ?
b. For PJ based on on-line contacts with forum, many courts apply “Zippo” dual sliding scale test bw:
i. active interaction with people in forum vs passive posting of information
ii. commercial activity vs noncommercial “free speech”
c. D subject to PJ in forum if
i. directs electronic activity into forum
ii. with manifest intent to engage in interactions with someone in state, and
iii. those interactions give rise to a cause of action
iv. but note:  clickwrap agreements to venue selection clauses
d. Defamation: specific PJ where readers are
e. By statute, ISP not liable for subscribers’ postings
24. Tag Jurisdiction
a. a form of general personal jurisdiction in that where you have tagged/served someone with a summons and complaint they are amenable to suite
b. Shaffer: eliminates quasi in rem jurisdiction, PJ must be decided on basis of minimum contacts test (must comport with international shoe), but then Burnham showing that physical notions of tagging are still relevant
c. Burnham v. Superior Court of CA:  Wife brought suit for divorce in CA and when petitioner visited CA he was personally served with a CA court summons.
i. Rule:  Courts of a state have jurisdiction over nonresidents who are physically present in the state.
ii. Scalia: if personally served in forum, general PJ
iii. White adds: D’s presence must be intentional
iv. Brennan 4: reasonableness and (weak) purposeful availment both present where D served while in state 3 days
d. Where is general personal jurisdiction?
i. corporation: where domiciled—incorporated and where principal place of business is.  Possibly elsewhere in exceptional circumstances.
ii. person: where domiciled—unclear whether can have sufficient contacts elsewhere; where served (so long as D is intentionally in forum)
iii. partnership/LLC: subject to general PJ where partners subject to general PJ
e. Daimler AG v. Bauman:  22 Argentinian residents filed a complaint in CA against Daimler for crimes that took place in Argentina.
i. Rule: General PJ over a corporation exists only where it is at home—only state of incorporation and principal place of business in most cases, though exceptional circumstances may render corporation at home elsewhere (Perkins WWII case).
ii. Court held:  No PJ bc Daimler’s slim contacts with the state would not render it at home there.
25. Waiver of Due Process Protections and Personal Jurisdiction (PJ)
a. PJ law emanates from Constitutional rights:
i. state sovereignty, federalism, right of state to govern people and things within it
ii. due process, fair opportunity to be heard and notice could be haled to forum
b. Waiver of constitutional right must ordinarily be knowing, intelligent, and voluntary, yet under Carnival Cruise, can waive PJ protections by forum selection clause.
c. Carnival Curise Lines, Inc. v. Shute: Shutes purchased tickets containing a clause stating that all disputes arising under the contract shall be litigated in FL.
i. Court held:  They waived PJ in buying the tickets.  Cruise line had a special interest in limiting the forum for where it could be subject to suit, passengers will benefit from reduced fairs from clause, and Shutes are physically and financially capable of pursuing suit in FL.  No fundamental unfairness in having it in FL.
d. PJ is destiny for small claims or poor litigants, but PJ is weak constitutional right:
i. weak state sovereignty right (sovereignty could be waived by private P or D)
ii. weak Due process right (easily waived by form contract or failure to raise it—Ps don’t really know they waived their rights)
e. reflects tension:  cultural belief that fairness requires a meaningful opportunity to be heard versus high costs of inefficiency and expense of current PJ legal framework
26. Flowchart of Personal Jurisdiction Analysis in Federal Court:
a. 1. Waiver analysis—Did P raise PJ defense in 1st substantive filing with court? if yes, go to contractual analysis, if no, court may exercise PJ over D.
b. 2. Contractual analysis—does forum selection clause govern action?  If yes, can exercise PJ over D in that forum only.  If no, go to Rule 4(k) analysis
c. 3. Rule 4(k) analysis:  If (1)(B), (C) or (2) provide basis for PJ, go to constitutional analysis.  If (1)(A) provides potential basis for PJ, go to statutory analysis
d. 4. Statutory analysis: does state long arm statute permit PJ to be exercised? if yes, go to constitutional analysis. if no, cannot exercise PJ over D in that forum.
e. 5. Constitutional analysis:
i. (a) is general PJ available over D?
1. (i) tag jurisdiction: was D served in forum? (and was D intentionally in forum?)  If yes, can exercise general PJ over D. If no, go to home forum analysis.
2. (ii) Home forum: Is D a citizen of the forum?  If yes, can exercise general PJ over D. If no, go to nature of contacts analysis.
3. (iii) Nature contacts: Is this the exceptional case in which D is at home in the forum, even though not a citizen of the forum? if yes, can exercise PJ over D. If no, go to specific analysis
ii. (b) is specific PJ available over D?
1. relatedness:  does cause of action have a substantial connection to D’s contacts with forum?  If no, cannot exercise PJ over D, if yes, go to purposeful availment
2. purposeful availment: Did D avail self of forum through contacts D controlled?  Kennedy 4—must target state. Breyer & Alito—must either target or have greater contacts than one sale.  Ginsburg 3—targeting US is targeting each state. If no, no specific PJ over D, if yes go to reasonableness test
3. reasonableness test: weigh factors
a. burden on D
b. forum state’s interest
c. P’s interest in convenient and effective relief
d. interstate interest in efficiency
e. interstate interest in substantive social policies
f. if balance weighs against finding PJ in forum, cannot exercise PJ over D. If balance weighs in favor of finding PJ in forum, can exercise PJ over D.
VENUE
1. flexible tool to allocate business of courts conveniently and efficiently
2. largely within discretion of trial court
3. codified in part by statutes, not based on constitution
4. only affects where case is filed or transferred (not counterclaims, etc.)
5. cannot be challenged collaterally
6. waivable
7. NOTE: typically raised at the motion to dismiss phase or as an affirmative defense in your answer—has to be raised as the first thing you do.  But you can move to change venue (not that it’s improper), at any point during litigation
8. Proper venue in federal court
a. 1446(a): only venue to which can be removed is District where case pending
b. 1391(b):
i. (1) if all Ds reside in same state, district where any D resides (ignoring any Ds who do not reside in the US—1391(b)(3)), OR
ii. (2) where a substantial part of events/omissions in claims occurred, or substantial part of property that is subject of suit is located, OR
iii. ONLY if neither (1) nor (2) exists in US (rarely), then:
iv. (3) any district in which any D is subject to PJ
v. 
c. 1391(c):
i. (1) people (including permanent resident aliens) in US reside in district where domiciled
ii. non-human Ds reside in all Districts where PJ over D
iii. Ds not in US can be sued in any district and residency is ignored
d. 1391(d): corporate Ds reside in districts which, if were states, would have PJ over D, or, if no district has PJ but state does, then the district in that state that has most significant contacts
e. NOTE: for a person, you reside where you’re domiciled, where you’re a citizen.  Non-human Ds reside in all districts.
f. HYPO: A corporation is incorporated in AL which has multiple districts and headquartered in Los Angeles (CD CA), which districts does it reside in? CD CA and every district in AL
9. Motion to dismiss for improper venue:
a. Rule 12(b)(3) and 1406
i. must raise improper venue in 1st substantive filing
ii. court may dismiss or transfer to any proper venue (at court’s discretion)
b. a proper venue could be inconvenient, possibly leading to a transfer of venue
10. Motion to change venue
a. 1404(a): for convenience of parties or witnesses or in the interests of justice, by motion or sua sponte, can transfer to any proper venue or to another venue to which all parties consent
b. can transfer cases only among courts in one system:
i. federal to federal within US or
ii. county to county within a state
c. but not from one state to another or one country to another
11. Venue and forum-shopping for substantive state law in cases raising state law claims in federal court
a. when a state law claim is heard in federal court, the state law that applies is the state law that would apply in the state court of the same district
b. P can forum shop within proper venues that have PJ over D:
i. if venue where case was filed was proper and had PJ, then after transfer, still apply law of forum where case filed—meaning D cannot use a change in venue to obtain a change in substantive state law if venue was proper where case was filed
ii. Piper—PJ and venue proper in CA, so keep CA law
iii. if venue where case was filed was improper and/or did not have PJ over D, then after transfer, apply law of new forum—meaning P cannot file in improper venue or forum lacking PJ over D to obtain substantive law of a state
iv. Hartzell—no PJ in CA so use PA law
v. point of this is to prevent P from trying to get substantive law that it wants to apply to a case in a location where venue isn’t proper or no PJ
12. Motion to dismiss on grounds of forum non conveniens: (FNC)
a. Piper Aircraft Co. v. Reno:  Plane crashed in Scotland and Ps sue in superior court of CA.
i. Rule:  When an alternative forum has jurisdiction to hear the case, and when trial in the chosen forum would establish oppressiveness and vexation to a defendant out of all proportion to plaintiff’s convenience, or when the chosen forum is inappropriate bc of considerations affecting the court’s own administrative and legal problems, the court may, in the exercise of its sound discretion, dismiss the case.
ii. What Ds have to show to get an FNC dismissal:
1. venue proper but inconvenient and no convenient court to which can transfer
2. adequate alternative forum is available outside dismissing court’s system
3. outside alternative forum is substantially more appropriate bc P’s interest in chosen forum (stronger for P’s home forum) is outweighed by:
a. private interests: access to evidence, view of scene, power and cost to bring in witnesses, time, expense, efficiency; enforceability of judgment where rendered
b. public interests: administrative burden on courts; local interests in controversy; familiarity of bench with law; burden of jury duty on unconnected jurors
b. change in applicable law will not affect forum non convenience balancing unless alternative forum is so inadequate as to be no remedy at all (Piper)—difficult to prove
c. court can condition dismissal (on waiver of SOL, acceptance of service, etc.)
JOINDER
1. Parties and claims may be joined, and may be severed, entirely or for particular purposes, as needed for efficiency and fairness.
2. NOTE: NEED SMJ FOR EVERY CLAIM IN FEDERAL COURT
3. NOTE: some aspects of joinder are controlled by the courts, a few controlled by Ps, very little controlled by Ds
4. Consolidation (Rule 42)
a. the court may consolidate or join for particular purposes (hearing on a motion, trial, etc.) any cases involving common questions of law or fact.
5. Permissive Joinder of Parties (Rule 20, Lopez):
a. parties may choose to join in one action as plaintiffs if:
i. they assert rights arising from same transaction or occurrence or series, and
ii. any question of law or fact common to all Ps will arise in the action
b. the plaintiffs may choose to join various defendants in one action if:
i. claims against Ds arise from same transaction or occurrence or series and
ii. any question of law or fact common to all Ds will arise in action.
6. Misjoinder, Severance, and Separation (Rule 20, 21, 42)
a. the court may sever claims, drop parties, or separate hearings or trials for reasons of 
i. efficiency (overlap of evidence and witness) and/or
ii. fairness (prejudice to any party)
7. Joinder of Claims (Rule 18)
a. once a party files one claim, it may join all claims and remedies it has against opponent
b. HYPO: if  P is suing D for patent infringement, it can also sue D for battery—claims don’t need to have a relationship
c. this can also be Ds bringing counterclaims against Ps, or Ds bringing claims against 3rd parties (doesn’t always have to be Ps)
8. Res judicata:  once a party asserts one claim, it must join all claims and remedies arising from same transaction or occurrence as it has against opponent, or forever hold its peace.
9. NOTE:  Rule 20a is about the power of Ps to shape the parties that are going to be involved in the suit (Ps also choose which Ds they are going to sue (don’t have to sue all Ds))—nothing compulsory about this in almost all cases
10. Lopez v. City of Irvington: Ps filed a complaint against multiple Ds for allegedly failing to properly supervise and monitor the K9 unit and a particular police officer, and the Ds filed a motion to sever the Ps’ claims.
a. Court looked to Rules 20 to see if the claims (1) arose out of the same transaction or occurrence and (2) involved a common question of law or fact.  Then looked to Rule 21 to see (1) whether the issues are significantly different from one another (efficiency) and (2) whether the party opposing will be prejudiced (fairness).
b. Court held: parties should not be severed bc the claims all arise from the same transaction/occurrence of a pattern or practice of using excessive force, and that the claim involves the same facts and law as to all the Ps (also excessive force).
c. would be inefficient to hear all these cases separately bc every P would have to bring in all the other Ps’ claims.
11. Counterclaims:  Claims by a D against a P.
a. 13(b) Permissive: May assert any counterclaim have against opponent.
b. 13(a) Compulsory: Must assert counterclaim arising from same transaction or occurrence (rule preclusion) unless:
i. claim does not yet exist when pleading served, or
ii. claim requires unobtainable new parties, or
iii. claim is pending elsewhere when case filed, or
iv. suit was in rem and pleader is asserting no counterclaims
c. Arising from same transaction or occurrence—MEMORIZE—essential facts of claims are so logically connected that efficiency and fairness dictate hearing claims in one suit.
d. How does 13(a) differ from 20 for joining Ps or Ds? 
i.  MUST under 13, MAY under 20—bc when suing, a P shouldn’t have to get stuck with a coplaintiff they don’t like.
ii. SERIES of trans./occ. under 20 and SAME trans./occ. under 13, so 20 is broader—more narrow with 13 bc it will prevent the person from ever brining the claim.
e. NOTE:  Implicit in Appletree and Hart—when a counterclaim is compulsory, typically means you’re allowed to bring it in federal court, and if it’s not compulsory, there might not be any federal SMJ over that counterclaim.
f. Appletree v. City of Hartford:  P alleges he was falsely arrested by D, and D filed a counterclaim alleging P libeled and slandered him.
i. Rule: Look to the logical relationship bw the claim and the counterclaim to determine whether they arise out of the same transaction or occurrence.
ii. Court held:  Since D is alleging in his counterclaim that statements P has made in relation to the arrest are defamatory, the truth of D’s version of the events of the arrest is an essential issue of fact in both the claim and counterclaim, so meets the logical relationship test.
g. Hart v. Clayton-Parker:  P’s complaint alleges that D engaged in unfair-debt collection practices in violation of a statute, and D filed a counterclaim alleging that P defaulted on her payment and owed money.
i. Court held: logical relationship test not satisfied—P’s claim relates to the alleged use of abusive debt collection practices, while D’s counterclaim encompasses a private duty establishing the existence and performance of a contract.
ii. No SMJ here bc the claim was not compulsory, so can’t be heard in this court (federal)
h. Podhorn v. Paragon Group, Inc.:  Ds filed a petition against Ps for rent due, Ps did not file a counterclaim in that action and a default judgment was entered against them.  Ps now file claim against Ds and Ds move to dismiss asserting it should have been filed as a compulsory counterclaim in the first action.
i. Court held: it was compulsory so should have been filed, can’t raise it now.  Ps said they shouldn’t have had to bring it bc the court in the initial action was a small claims court that wouldn’t have had SMJ, and court says that they were still required to bring the counterclaims forward even if the court didn’t have SMJ, and the court would just then move the claim to the correct court.
ii. very vague opinion—professor doesn’t like it bc no careful analysis of the facts to see if they arise from the same trans./occ.
i. When is the Rule 13 issue going to come up? cross claim—A sues B, B asserts no counterclaims and then later B sues A, so A will raise rule as a defense.
j. 13(e) Maturing after pleading:  May assert with leave of court—don’t have to file that counterclaim in this suit, but if the counterclaim happens after you served your answer, could ask the court for leave to file supplemental pleading (R. 15), or could wait to file in supplemental suit
k. 13(c) allows for the second claim to be for more money than the first
l. Crossclaims:  Claims by a D against a D or a P against a P.
i. Rule 13(g):  May assert first crossclaim only if arising from same trans./occ., or relating to same property.
1. Once a crossclaim is asserted:
a. must add related claims to avoid claim preclusion
b. may add unrelated claims under Rule 18
c. must add compulsory (same t or o) Rule 13(a) counterclaims
d. may add permissive Rule 13(b) counterclaims
ii. Rule 13 Parties
1. 13(h)—if assert counterclaim or crossclaim against an existing party, may add new parties as Ds to that claim if Rule 20 allows joinder
2. if you file a claim against D, rule 20 allows you to add other Ds
3. if you filed a counter or crossclaim, you can add more Ds using 13(h)
iii. NOTE:  13 just allows you to add co-D on counterclaim or co-D on cross claim.  Lets you file against opposing party, 3rd party, or to add someone to that claim—goes to any kind of cross claim or counterclaim
iv. NOTE:  14 lets you file against 3rd parties
m. Impleader (Rule 14)
i. a party may bring a claim against a 3rd party who is or may be liable derivatively for whatever the 1st party owes in the action (i.e., for contribution, breach of warranty, indemnity, subrogation)
ii. not compulsory, so may be brought as separate action
iii. NOTE: may use 4(k)(B) to serve summons and complaint against 3rd party D (don’t need to use 4(k)(1)(A))
iv. NOTE: if 3rd party P is not liable to P, then 3rd party D is not liable to 3rd party P.
v. NOTE: once they’re opposing parties all the same rules apply, with the exception of the bulge rule and that venue is not applicable.
vi. Gross v. Hanover Ins.:  P lost diamonds and sued D, D moved to implead as 3rd party Ds the owners of the store
1. Court held D could implead the owners of the store, since D’s third party claims arise from the same core facts which is determinative of the P’s claim, and thus the interest in judicial economy would be served by permitting those claims to proceed in the same action.
2. This was a derivative claim
vii. US v. Olivarrieta:  Not a derivative claim bc still have to pay your student loans even if you don’t get the degree, and if you don’t have to pay them for some reason, you could still potentially have a claim against the school.  The liability is completely independent.
viii. Must serve a 3rd party complaint as per Rule 4
1. in response to a 3rd party complaint, 3rd party D:
a. must assert defenses it has against 3rd party P as per Rule 12
b. must/may assert counterclaims against 3rd party P as per Rule 13a/b
c. may assert crossclaims against other 3rd party Ds as per Rules 13&18
d. may assert defenses that 3rd party P has against P
e. may assert claims against P from same t or o as P’s claim against 3rd party P
f. may assert derivative claims against another 3rd party D as per Rule 14
2. P may assert any claim against 3rd party D arising from same to or o as P’s claim against 3rd party P.  In response, 3rd party D
a. may/must assert defenses, counterclaims, and crossclaims
ix. Temple v. Synthes Corporation:  P had surgery where device manufactured by D was implanted in his back.  Doctor performed surgery and after the surgery, device’s screws broke off.  P did not join the doctor in the suit.
1. Rule:  It is not necessary for all joint tortfeasors to be named as Ds in a single lawsuit—merely a permissive party to an action against another with like liability.
x. Definitions
1. Permissive Joinder—Group of Ps sue together, or P sues group of Ds. (R.20)
2. Compulsory Joinder—If someone would otherwise be prejudiced, court will force P to join new party or dismiss case (R. 19).  A joint tortfeasor is NOT a necessary party bc no one is prejudiced if it is not joined (Temple).
3. Joinder on Counterclaim or Crossclaim—Current party brings a crossclaim or counterclaim and adds a new party to that claim. (R.13)
4. Impleader—Current party brings in new party on claim of derivative liability. (R.14)
5. Interpleader—P gives thing to court to decide if conflicting claims. (R.22)
6. Class Action—Representatives of class represent all class members, usually as Ps. (R.23)
7. Intervention—New party asks court to allow it to join the suit on either P or D side. (R. 24)
xi. Case Management
1. Rule 13(i):  If counterclaim or crossclaim tried separately, does not affect SMJ.
2. Rule 14(a)(4):  Court can strike, sever, or try R.14 claim separately.
3. Rule 20(b):  Court can prevent delay or prejudice by ordering separate trials, etc.
4. Rule 21:  Court can sever any claim and proceed with it separately.
5. Rule 42:  Court can order separate trials on claims or issues.  Court can consolidate cases involving a common Q or law or fact.
xii. Touchstones:  (1) Prejudice to any party or nonparty and (2) efficiency.
SUBJECT MATTER JURISDICTION
1. Jurisdiction over the controversy, subject matter; type of case court can hear
a. congress may set SMJ of federal courts within Constitutional limits
b. by statute, congress has given federal courts narrower SMJ than Constitutional limits (statutes narrower than Constitution)
c. state court given SMJ by state law; state courts of “general SMJ” can hear any type of case unless this type is heard exclusively elsewhere
d. SMJ is not waivable
2. State Court System vs. Federal Court System
a. How to decide whether to file in Federal or State court?
i. Only choice:
1. state only: family law, probate, etc.
2. federal only: admiralty, US (or its agencies) party, patent, copyright, bankruptcy, etc.
ii. If have a choice (have Federal Q or Diversity SMJ), then consider:
1. expertise of bench
2. jury pool
3. docket backlog or speed
4. responsiveness to local concerns vs. independence from local politics
5. political leanings of bench
6. procedural rules
7. attorney familiarity with forum & its impression of the attorney
3. Subject Matter Jurisdiction in the Federal District Courts
a. Federal Q:
i. Constitution—federal law must be an ingredient in case
ii. 1331—P’s case depends on federal law (federal Q must be something upon which P’s case rests)
b. Diversity:
i. Constitution—one P must be diverse from one D (minimal diversity and no $ amount)
ii. 1332—“Complete” diversity & > $75,000 (i.e., $75,000.01+)
c. Supplemental:
i. Constitution—claim arising from same “common nucleus operative facts” as “trunk” Federal Q or Diversity claim
ii. 1367—excludes some claims
d. Others: admiralty, cases against US or against foreign countries, bankruptcy, patent, copyright, etc.
4. Burden of pleading & proving federal SMJ rests on party asking federal court to exercise SMJ, but no proof need be offered unless SMJ is challenged.
a. under Rule 8 P has to include in complaint allegation of SMJ and sufficient facts to demonstrate that there is jurisdiction in the federal courts
5. 1331 Federal Q SMJ
a. Jurisdiction of the federal courts over a claim brought pursuant to a federal statute or the Constitution
i. Congress gave federal courts federal Q SMJ for:
1. judicial efficiency—don’t have to appeal all the way up and over to get a decision made on federal Q
2. expertise—fed courts have expertise on fed statutes and regulations
3. uniformity—instead of having each state interpreting the const.
4. have judges who are appointed for life rather than those that get elected to decide constitutional issues
b. Federal law must be (Mottley):
i. (a) a pivotal element
1. actually disputed
2. nonfrivolous issue
3. upon which P’s claim depends
ii. (b) in P’s hypothetical “well-pleaded” Complaint:
1. the minimum allegations of law and fact P must plead to state a claim
a. does not include defenses or counterclaims
b. declaratory relief is not a claim
c. Louisville & Nashville Railroad Co. v. Mottley:  Ps injured on D’s train due to D’s negligence and gave up damages claims for free train rides for the rest of their lives, then D didn’t renew passes due to an act of Congress forbidding railroads from giving free passes.
i. Mottleys try to slip federal Q in their complaint by alleging railroad will use supremacy defense, and that in response, Mottleys will raise a 5th amendment claim.
ii. Rule: Allegation of federal SMJ has to be part of the P’s well pleaded complaint.
1. D’s defenses and counterclaims are not part of whether there is federal SMJ
2. only about whether P’s claim raises a federal Q
d. if federal law creates the cause of action, then have Federal Q SMJ
e. if parties incorporate federal law into contract, NO Federal Q SMJ created (don’t let parties create federal SMJ)
f. if federal Q is part of D’s defense or counterclaim, NO Federal Q SMJ created
6. Diversity Jurisdiction: 28 USC 1332
a. Required elements:
i. “complete diversity” of parties AND
ii. amount in controversy > $75,000
b. NOTE: >$5 million class actions and mass disaster actions have different rules about who must be diverse and aggregation of claims
c. allow people to bring diverse state law claims in federal court to avoid biases (conservative, liberal, favoring the person whose home state it is)
d. Complete Diversity:
i. citizen (state A) v. citizen (state B)
ii. aliens on one side only; citizen v. alien or alien v. citizen; but not if alien is a PRA residing in same state as opponent
iii. citizen (state A) v. citizen (state B) can add aliens on either or both sides
1. no diversity SMJ over alien v. alien plus a citizen on only one side
iv. foreign state as P v. citizens
1. US Citizen—primary domicile, place in which intend to live indefinitely (Ochoa)
2. Corporation—where incorporated and PPB (nerve center)
3. Partnership—every place where partners are citizens (can be over 50 places)
4. Estate—where deceased was a citizen
5. Insurer—in action against insurer where insured not a D, where incorporated and PPB and where insured citizen
6. US citizen domiciled abroad—not alien and not citizen of a state: no diversity SMJ
v. NOTE: citizenship is where parties live at time of filing: cannot move after filing to create or destroy diversity (but citizenship can change if a party drops out or is added)
vi. Ochoa v. PV Holding Corp.:  P injured by Gulley in a car crash.  Accident happened in New Orleans and P is a LA citizen.  Before apt. destroyed by hurricane, Gulley had lived in New Orleans and then evacuated to TX where he just got a job.  Look for the party’s intent to remain indefinitely in the location, but to demonstrate that have to show objective evidence.  Gulley didn’t show enough, and didn’t have that job in TX at the time case was filed so it didn’t help his case.
1. Rule: A person is a citizen where they last resided with an intent to remain indefinitely.
2. Prove where you are domiciled by where you pay taxes, where car is registered, own property, registered to vote, etc.
e. Amount in Controversy
i. “exclusive of interest and costs”
ii. amount pleaded in good faith (unless to a legal certainty cannot win > $75K)
iii. injunctive relief: value to P or cost to D to have injunction
iv. aggregation rules to reach > $75,000:
1. one P can aggregate all claims against one D
2. one P cannot aggregate claims against separate Ds
3. multiple Ps cannot aggregate separate and distinct individual claims but can share a single unit undivided right such as:
a. an undivided interest in property OR 
b. a shareholder suit for injury to entire corporation
4. NOTE: Ps can join their claims in one suit under rules 18 and 20 even if they cannot aggregate the amounts in controversy
v. Hypo: 2 Ps in a car accident, each suffers $50K in damages, and the driver of the other car is from a different state, do they have diversity SMJ? two separate Ps so even though from the same car accident, they each independently have a right to their respective damages, nothing shared about it. Neither of them is over $75K so no diversity SMJ.  If one of them had $80K and the other $20K, then there’s diversity over the $80K claim and under supplemental jurisdiction the $20K claim can join in.
f. Supplemental Jurisdiction: 28 USC 1367
i. allows claims to come into fed court for which there is no independent basis of fed. SMJ
1. for reasons of efficiency
ii. 1367(a): Required elements:
1. “trunk” claim over which federal court has original SMJ
2. “branch” claim is part of same case or controversy as trunk claim
a. look first for a good trunk before you go onto analyze whether the branch is good—make sure you have a claim for which there is independent SMJ, then see whether the purported supplemental claim arises from the same case or controversy
b. then go to 1367(b) to see whether it gets knocked out
iii. Gibbs—“common nucleus of operative facts”: claims have key facts in common (broader than all claims arising from the same transaction or occurrence, claims that could not be litigated in a 2nd case due to preclusion)
1. United Mine Workers of America v. Gibbs:  Gibbs brings fed Q claim and state law claim that have arisen from the same set of facts.  Court holds there was federal SMJ over the state claim at the time the district court entered judgment bc there was a common nucleus of operative facts bw the two different claims.
iv. Owen—cannot destroy diversity trunk using supplemental SMJ (1367(b))
1. slows down the expansion of supplemental SMJ from Gibbs
2. Owen v. Kroger:  D citizen of Iowa and OPPD citizen of Nebraska.  OPPD filed third party complaint against Owen, but Owen’s ppb was in Iowa, so P and D were citizens of the same state.  OPPD wins summary judgment so original trunk claim is no longer in suit.
a. Rule: Diversity jurisdiction is not to be available when any P is a citizen of the same state as any D.
b. can’t just sue one tortfeasor who’s diverse from her and then use supplemental jurisdiction to implead the rest of her Ds bc there’d be no diversity requirement
v. 1367(b): Diversity trunk exception (Owen v. Kroger)
1. if trunk original claim is diversity claim,
a. original Ps may not bring supplemental claims against persons made parties under Rules 14, 19, 20, or 24 AND
b. new Ps under R.19 or R.24 may not bring supplemental claims “when SMJ over such claims would be inconsistent with 1332”
2. supplemental claims always ok
a. when trunk is not diversity OR
b. when brought by a D
3. Ps joined under Rule 20 or class members joined under Rule 23 can bring a supplemental claim for less than the amount in controversy of 1332 (Exxon) (Note that this is NOT “aggregation” bc they are not summing amounts).
vi. 1367(c): District court may decline supplemental SMJ if
1. novel or complex state law
2. supplemental claim predominates
3. original trunk claims are dismissed
4. other compelling reasons in exceptional circumstances
a. i.e.: having fed and state claim in the same court would be confusing for the jury so court may sever and send state court claim back to state court
vii. 1367(d): SOL tolling provision:
1. tolls SOL for supplemental and related claims for 30 days after dismissal to give claimant opportunity to refile claim in state court
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REMOVAL AND REMAND: 28 USC 1441, 1446, & 1447
1. Removal:
a. Who?
i. All Ds must join petition (except on claims lacking SMJ)
ii. can remove for diversity only if no D is citizen of state where pending
b. Where?
i. to federal district and division in which state court is located
c. What?
i. notice of removal automatically removes entire case to federal court, if diversity SMJ over case in state court, OR
1. notice of removal signed pursuant to Rule 11—to the best of your belief you have a basis for remval
ii. if federal Q SMJ over claim in state court (must remand claims lacking SMJ)
d. When?
i. within 30 days of formal receipt of 1st paper showing removability, but no later than 1 year after filing for diversity SMJ unless P acted in bad faith to prevent removal (e.g. lowballing damages).
1. usually this is 30 days after receiving the complaint
e. How is federal Q SMJ determined?
i. well-pleaded complaint when removal filed
f. How is diversity SMJ determined?
i. amount pleaded in good faith and citizenship when case was filed of those parties in case when removal notice filed
2. Remand:
a. Who?
i. any party can move for remand
ii. court can remand sua sponte
b. Where?
i. back to state court from which case came
c. When and why?
i. anytime for lack SMJ
ii. after removal federal Q case for claims lacking SMJ
iii. upon granting motion if it destroys diversity
iv. within 30 days of removal for technical reasons
d. “notice” of removal is NOT a substantive filing so does not affect Rule 12. But usually a party must file a motion to remand.
i. so don’t lose rule 12(b) defenses by virtue of having removed to fed court
3. NOTE: “other paper”—what you find from discovery or what was admitted in some filing
ERIE DOCTRINE
1. Substance vs. Procedure:
a. substantive law governs conduct that may or may not lead to a dispute
b. procedural law governs resolution of disputes
2. What Law to Apply in Federal Court?
a. procedural law? federal rules of civil procedure and federal procedural customs
b. substantive law? for state common law claims, federal court must follow law of where federal court sits (Erie)
3. Why? 
a. legal realism invites Q of who decides what law will be and federalism answers that outside constitution and enumerated federal powers, each state decides
b. re-interpretation of RDA limits federal court to applying federal codified law; leaves substantive common law to states
c. to eliminate two bodies of inconsistent substantive law
d. to halt pro-business “common law” created by federal courts and harming people in diversity cases filed in or removed to federal court by businesses
e. Twin Aims:  The discouragement of forum-shopping and avoidance of inequitable administration of the laws.
f. Erie Railroad v. Tompkins:  Swift held fed court should develop general common law without regard to state laws.  Pre-Eire, under Swift, two people would be treated differently if one ends up in state court and one in fed just bc of diversity.
i. Rule: Except in matters governed by the federal constitution or by acts of congress, the law to be applied in any case is the law of the state.  There is no federal general common law.
ii. Swift doctrine results in discrimination by non-citizens against citizens—the non-citizen can forum shop, bring case to fed court or can preemptively file a suit.
iii. Effect of Swift on businesses is that they’re not bound by state law—local guy who’s not incorporated entity is bound by state law, but the incorporation could follow some other law that in most instances is more favorable to it
g. NOTE: Erie Doctrine only applies to question of what substantive law to apply to state law claims in federal court
h. Guaranty Trust Co. v. York:  Action barred by NY SOL but not by the federal court.  Issue was whether SOL is substantive law or procedural law.
i. Rule:  Outcome Determinative Test—In all cases where a federal court is exercising jurisdiction solely bc of the diversity of citizenship of the parties, the outcome of the litigation in the federal court should be substantially the same as it would be if tried in a state court.
ii. also bound up with state right to bring this case—state law creates the cause of action and state law decides when the cause of action dies—bound up bc affects whether state law will recognize the cases.
iii. problem with outcome determinative test is that everything (even paper size) can be outcome determinative—so effectively this test was displacing the FRCP
i. Byrd v. Blue Ridge: A diversity case in fed court.  Held that the jury right still applies even if that particular state did not provide for jury in that case.  (Civil right to a jury trial does not apply to the states, only organs of the fed govt.)  Court said whether a case is decided by a judge or a jury is a procedural question.  So moves away from outcome determinative test bc outcome could change whether you get a judge or jury trial.
j. Hanna v. Plumer:  Service of process according to state law improper, but according to federal law proper.  Court doesn’t follow York’s version of the outcome determinative test.
i. What to do when there is a federal rule that covers the issue:
1. two part test: whether it’s procedural, and whether it changes substantive rights
a. must comply with const. and the statute
2. Look to see whether prior to litigation, applying the federal rule would likely lead to a different outcome in the case such that parties would engage in forum shopping so that out of state Ds wouldn’t have to follow state law
4. What substantive law applies in state and federal courts?
a. what law to apply to claims created by federal codified law?
i. substantive federal law
ii. if federal statute, Constitution, or FRCP do not cover issue, federal courts use interstitial lawmaking, (filing gaps in codified law).
iii. state courts must follow substantive federal law established by federal courts
b. What law to apply to claims created by state codified law or common law?
i. substantive state law, unless violates federal law (supremacy clause).
ii. state courts use interstitial lawmaking to fill gaps in codified state law and develop state common law
iii. federal courts must follow substantive codified common law, unless it would violate federal law
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6. Which State’s law to apply?
a. decide whether federal or state law applies to issue.
b. if state law applies, use law of state where federal court located (state A) (Erie)
c. if state where federal court located (state A) applies law of another state (state B), apply state B’s law just as state courts in state A would do (Klaxon)
d. Typical choice of law (“conflicts”) rules include:
i. use law of state with most significant relationship to controversy
ii. if tort action, then follow law of state where tort “occurred”
iii. if K action, then follow choice of law provision, or law of state where K “formed”
e. apply law of state where court located (State A) to determine where tort “occurred” or where K “formed”
7. What substantive and procedural laws apply to state and federal claims in state and federal court?
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8. When a Federal Court is Adjudicating a State Law Claim, what is substance and what is procedure?
9. What a Federal Court is Adjudicating a State Law Claim, what is substance and what is procedure?
a. Rules Enabling Act (REA), 28 USC 2072 [An Act of Congress]:  The supreme court shall have the power to prescribe, by general rules…the practice and procedure of the district courts of the US in civil actions.  Such rules shall not abridge, enlarge or modify any substantive right  and shall preserve the right of trial by jury…
b. Rules of Decision Act (RDA), 28 USC 1652 (34 of Federal Judiciary Act):  The laws of the several states, except where [the Constitution or Acts of Congress] otherwise require or provide, shall be regarded as rules of decision in [civil actions] in the courts of the US, in cases where they apply
c. Eire:  Federal courts deciding state law claims apply state substantive law
d. Hanna: The Rules of Decision Act (RDA) & Erie, which interpreted the RDA, do not apply to a federal rule that complies w/REA, bc a federal rule that complies with REA is in effect an act of congress and the RDA and Erie do not apply to acts of congress. Thus, federal rule that complies with REA applies in ALL cases in federal court.
10. When a Federal Court is Adjudicating a State Law Claim
a. Hanna viewpoint: a federal judge-made rule applies to state law claims if the rule would not, prior to litigation, appear likely to alter the outcome, and so would not encourage forum shopping bw federal and state court in the same state.
b. Test: For a federal judge-made rule/practice, where law is arguably procedural, and different federal and state rules/practices cover the same issue, apply balancing test:
i. Factors weighing in favor of using federal arguably procedural law are:
1. relates only to the litigation process
2. ex ante, unlikely to substantially affect outcome
3. will not induce forum shopping or discriminate against forum state Ds
4. federal court system’s interest in uniform procedure
5. important federal interests served (const. rights)
6. analogous to rules which Supremes have held federal procedure applies:
a. jury right
b. burden of pleading
c. discovery tools
ii. Factors weighing in favor of using state arguably procedural law are:
1. regulates human behavior outside litigation
2. ex ante, likely to substantially affect outcome
3. encourages forum-shopping and discriminates against forum state Ds
4. presumption that state law bound up with state substantive rights applies 
5. analogous to rules to which Supremes have held state rule applies:
a. standard of care
b. burden of proof
c. conflict of laws
d. statute of limitations
11. Hanna presumption: Federal Rules presumptively apply in federal court
a. Test: where a federal rule covers the same issue as state law, unless ex ante Rule appears to alter substantive rights or to be outcome-determinative, use Rule.
b. Why?
i. discourages forum shopping, interest in uniformity of federal procedure
ii. the rules (and federal statutes and const.) rule
iii. rules are made under REA, an Act of Congress, and RDA/Erie apply to judge-made common law, not Acts of Congress
c. In Hanna, federal law applies because
i. Rule 4 is a procedure for enforcing substantive rights and does not alter them, and
ii. prior to litigation, service of process rules do not appear outcome-determinative
12. Shady Grove
a. NY law does not allow class actions to recover penalties/statute damages; Federal Rule 23 has no such limitation; court holds federal law applies.
b. Why? Rule 23 controls, but split on reasoning:
i. Scalia and Stevens apply same Erie Doctrine test:
1. does a federal rule cover the issue? Both say R. 23 does.
2. if yes, then does the Rule pass REA test? They apply different REA tests.
ii. Scalia’s REA test:  Is the rule arguably procedural?
1. Here, rule 23 passes the REA test, so governs
iii. Stevens’ REA test:  Is law with which rule collides substantive or procedural? (e.g. if bound up with substantive right it is substantive; if it applies to all types of claims it is procedural).
1. here, state law is procedural (does not define scope of a state right or remedy, but rather applies in ALL cases in state court), so R.23 does not change substantive law, so complies with REA, and so control.
iv. Ginsburg’s dissent applies a different Erie doctrine test:
1. apply federal rule if conflict bw rule and state law is unavoidable and Erie factors balancing test favors rule.
2. apply state law if conflict is avoidable and Erie factors favor state law
3. Here:
a. conflict is avoidable bc R.23 applies to whether can create class and state law applies to whether that class can recover a particular remedy
b. applying federal law here would violate aims of Erie bc it would:
i. lead to forum shopping by Ps, who will select federal court, and
ii. be inequitable for in-state Ds, who face greater potential damages than in state court
c. Which State’s Law to Apply?
i. decide whether federal or state law applies to issue
ii. if state law applies, use law of state where federal court located (state A) (Erie)
iii. if state where federal court located (state A) applies law of another state (State B), apply state B’s law just as state courts in state A would do (Klaxon)
iv. typical conflict rules include:
1. use law of state with most significant relationship to controversy
2. if tort action, then follow law of state where tort “occurred”
3. if K action, then follow choice of law provision, or law of state where K “formed”
v. apply law of state where court located (State A) to determine where tort “occurred” or where K “formed”
d. Venue and Forum-shopping for substantive state law in cases raising state law claims in federal court:
i. if venue where case was filed was proper and had PJ, then after transfer, still apply law of forum where case filed
ii. if venue where case was filed was improper and/or did not have PJ over D, then after transfer, apply law of new forum
iii. P can forum shop within proper venues that have PJ over D
iv. P cannot file in improper venue or forum lacking PJ over D to obtain substantive law of a state
v. D cannot use a change in venue to obtain a change in substantive state law if venue was proper where case was originally filed
SUMMARY JUDGMENT
1. Dispositions
a. Default Judgment—for failure to defend case, or as a sanction
b. Voluntary Dismissal—usually by consent (settlement)
c. Involuntary Dismissal—for failure to pursue a case, or as a sanction, or for failure to state claim, lack SMJ or PJ, improper venue, improper process or service, Rule 12(b)
d. Judgment on the Pleadings—for failure to state claim or defense, Rule 12(c)
e. Summary Judgment (SJ)—considering matters outside of pleadings, no genuine dispute of material fact, Rule 56
f. Judgment as a Matter of Law (JMOL)—based on evidence admitted at trial, no reasonable jury could find for nonmovant, (directed veridict/JNOV): Rule 50
g. Jury Verdict or Judicial Findings and Conclusions—Rules 38, 39, 47, 48, 49, 51, & 52
2. Rule 12(b)(6) Motion to Dismiss for Failure to State a Claim:
a. under Twiqbal standard, looks to the pleadings to test claims for legal sufficiency and factual plausibility:
b. Assuming facts in complaint are true, do they plausibly add up to a legal claim?
i. if allege Loyola violated P’s const. rights, fails to state legal claim
ii. if admit all elements of assumption of risk, complaint for negligence fails to state a claim bc no legal basis for negligence claim if P assumed risk
iii. if allege Prof. Willis intentionally inflicted severe emotional distress on you, need to allege facts plausibly supporting the inferences that
1. Willis acted intentionally or recklessly
2. Willis’ conduct was extreme and outrageous
3. you suffered sever emotional distress
4. Willis’ conduct caused your distress
3. Summary Judgment—Rule 56
a. Go beyond pleadings to assess whether have enough evidence to support facts
b. Standard:  no genuine dispute of material fact and so movant is entitled to judgment as a matter of law
c. Material Fact—essential to an element of claim or defense
d. Genuine Dispute—actual (objective) and good faith (subjective) controversy; dispute reasonable jury could resolve in favor of nonmovant
e. court takes facts not genuinely disputed and applies law to them
f. Why?  efficiency, eliminate claims and defenses that would not survive JMOL
g. Partial SJ:  as to a single claim or defense, or as to a liability but not all relief
h. Supporting material:  depositions, interrogatory answers, admissions, and affidavits (can attach documents), etc.
i. Affidavits:
i. must be on personal knowledge and show competent to testify
ii. must set out facts that would be admissible in evidence
iii. can explain why need more time or discovery to get evidence
j. NOTE:  more common for D to make MSJ than P bc D wins if he knocks out a single element of P’s case, P can only win if he shows the undisputed facts affirmatively demonstrate the existence of every element.
k. NOTE: no appellate review of a denial of MSJ at the trial
l. Celotex Corp. v. Catrett:  D sued for death of her husband alleging his death resulted from exposure to products containing asbestos manufactured by 15 corporations, including P.  P made MSJ arguing D failed to produce evidence that P’s product was the proximate cause of the death.
i. Rule:  It is sufficient for a D to move for summary judgment on the basis that there is an absence of evidence as to an element P bears burden of proving.
1. D does not need to affirmatively negate element of P’s claim
ii. Celotex:
1. movant need not show absence of dispute, but can support motion by:
a. pointing to absence of support for nonmovant OR
b. pointing to evidence negating an element of nonmovant’s case
2. nonmovant then bears burden of showing evidence from which reasonable jury could find for it.
iii. Liberty Lobby:
1. nonmovant’s burden assessed with reference to burden proof at trial—court at summary judgment has to consider the burden of persuasion at trial
2. nonmovant with burden proof at trial must do more than undermine credibility of movant’s defenses, must affirmatively support claim
3. SJ mirrors JMOL so mere “scintilla” of evidence will not defeat motion
4. weighing evidence, assessing credibility, and drawing inferences from evidence must be left for factfinder
5. makes it easier for D to win at summary judgment—standard is clear and convincing rather than a preponderance of the evidence
a. Brennan dissents bc thinks this would leave a trial court weighing the evidence, which is the job for the jury
m. So on SJ, all “reasonable” inferences must be drawn in favor of nonmovant, Difficulty lies in deciding what facts are not genuinely disputed, what factual inferences in favor of nonmovant are reasonable.
n. Burdens:  (a) what is the burden and (b) who bears it:
i. Burden of Pleading
1. (a) what must go in pleading:
a. R.8 plausibility pleading OR R. 9 heightened pleading (more specifics)
b. (what the P has to plead in P’s complaint to survive 12(b)(6))
2. (b) who must put it in pleading:
a. P for claims and affirmative defenses to counterclaims
b. D for counterclaims and affirmative defenses to claims
ii. Burden of Production at SJ or JMOL stage
1. (a) what evidence must be produced at this stage of litigation:
a. movant without burden of proof must show nonmovant cannot prove element of claim/defense, either
i. through evidence negating an element OR
ii. by pointing to absence of record evidence
b. nonmovant with burden of proof must show evidence from which a reasonable jury must find for it
2. (b) who must come forward at any given stage with evidence:
a. at SJ stage, movant has 1st burden to make its showing
b. then burden shifts to nonmovant to produce its evidence
iii. Burden of Proof
1. (a) what must be shown at trial: proof required to persuade factfinder of claim, damages, or defense (most civil case, preponderance.)
2. (b) who bears burden: usually follows burden or pleading
iv. Basically, a higher burden of proof at trial (clear and convincing over preponderance) means lower the burden on the moving party at MSJ stage and an increase for nonmoving party.
1. which is why Brennan dissented in Liberty Lobby saying impossible to apply a clear and convincing standard at the paper stage without engaging in some kind of credibility determinations.
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p. Scott v. Harris:  Harris driving over speed limit in car chase, Scott used push bumper to stop Harris’ car and Harris crashed and was rendered a quadriplegic.  Scott filed MSJ based on qualified immunity.  Even though facts must be viewed in light most favorable to the nonmoving party (Harris), court looked to video tape and granted summary judgment (decided no genuine dispute of material fact as to the existence of a 4th amendment violation).
i. Rule:  Where the record taken as a whole could not lead a rational trier of fact to find for the nonmoving party, there is no genuine issue for trial
ii. Dissent—majority didn’t show there was no genuine dispute, they just decided all the disputes for themselves.
q. Tolan v. Cotton:  Police officer entered incorrect license plate number into comp. and came up with a stolen vehicle, ended up using a lot of force and drawing his gun against Tolan.  Eventually Cotton shot Tolan three times permanently injuring him.  Court held that it must credit evidence that contradicted the moving party’s factual conclusions, and that Tolan provided doubt and disputes of fact as to Cotton’s testimony.  Denied MSJ.
THE CIVIL JURY RIGHT.
1. When does 7th Amendment Civil Jury Right Apply in Federal Court?
a. In suits at common law, where the value in controversy shall exceed $20, the right of trial by jury shall be preserved. –Amend. VII, US Const.
b. even if no constitutional right, congress can give statutory right to jury trial
c. decide by issue, not by case (some issues and relief go to jury, some to judge)
d. test for whether constitutional right to a jury: historical test
i. if cause of action existed prior to 1791 and was in law courts, have jury right
ii. as to causes of action not existing prior to 1791 in law courts and
iii. by reference to type of relief:
1. typically damages cases are legal, thus jury right applies, but:
a. restitution is equitable, awarded by judge
b. some causes of action existing in 1791 without $ relief were at law
c. jury decides whether to impose civil penalty but judge decides amount
iv. for declaratory relief case, use the anticipated affirmative claim to decide
e. NOTE: don’t have right to jury with TRO or PI (equitable relief)
f. NOTE: if P sues for damages and injunctive relief, damages go to jury and injunction goes to judge.
g. Chauffers v. Terry:  Truck driver employees were continuously laid off and then recalled so they would lose their seniority.  After multiple complaints their union still did not help.  Court held that the remedy of back pay sought in this action is legal in nature and respondents were thus entitled to a jury trial.
i. there were issues of both law and equity so the court looked to relief as the tie breaker and it was law
ii. the form of relief often ends up being the tie breaker bc arguments can be made on either side for the issue
2. Mechanics of Civil Jury: Rules 38, 39, 47, 48 & 51
a. Demand:
i. must be in a pleading or within 14 days of least pleading directed to issue
ii. cannot withdraw demand without consent of other parties
1. if a P and D both fail to ask for a jury trial, a third party D has a right to demand one—any party can demand a jury trial if it’s the type of claim to which you have the right to a jury
2. NOTE: if you don’t want a jury trial and your opponent does, they’re likely going to get it
b. Selection:
i. Questionnaire followed by voir dire performed by court and/or counsel
ii. unlimited challenges for cause; 3 peremptories per party by statute
iii. in assembling pool and exercising challenges, race or sex discrimination is unconstitutional; discrimination claim = “Batson” challenge (Batson v. KY)
1. can get rid of jurors for cause if they have some relationship to the case, reason they cannot be independent/unbiased
2. if you strike someone your opponent has to raise the challenge that it might be race-based, and then the person who struck the juror has to provide a reason that is non-discriminatory, and then burden shifts back to the party that made the Batson challenge to prove it was race based
a. so can’t raise race or gender in your peremptory strikes—Batson rule
c. Instructions:
i. must be given to counsel prior to closing argument
ii. must object so court has opportunity to cure before case goes to jury
d. Verdict:
i. minimum of 6 jurors is waivable constitutional due process requirement
ii. rules permit 6 to 12 jurors, with no alternates (so start with more than 6)
iii. federal rules require unanimity, unless parties consent to non-unanimous
1. intended to create a critical mass of jurors that are forced to talk to each other
2. create a reasonably broad cross-section of the community, require everyone to participate
3. Trial
a. can bifurcate/trifurcate, etc. based on Rule 42
b. jury selection—impanel the jury panel (jurors plus alternates in state court)
c. opening statements—P then D (tell client’s story, previewing evidence, not law)
d. P’s case-in-chief—
i. witnesses: direct-cross-redirect-recross, etc.
ii. exhibits: lay foundation-move to admit-publish to jury
e. JMOL motion, usually by D
f. D’s case—JMOL motion possible but rare
g. P’s rebuttal, then D’s rebuttal, etc. then close of evidence
h. JMOL motion by either or both sides as to any claim or affirmative defense
i. Closing Arguments: P then D then P (“closing close”)—recap evidence as argued; tell jury exactly what want them to do, with reference to instructions and verdict sheet
j. Jury instructions, then deliberations
k. Verdict (in federal court must be unanimous), then entry of judgment
l. Renewed JMOL motion (only if made prior to JMOL motion)
4. Judgment as a Matter of Law—JMOL—Rule 50
a. JMOL motion: at trial after party fully heard on issue, before case sent to jury; cannot rely on evidence anticipate opponent will put on
b. Renewed JMOL motion: after jury verdict, must have filed earlier JMOL motion (“deferred” decision on motion to avoid violation 7th amendment)
i. JMOL motion at close P’s case-in-chief tests whether P met burden of producing sufficient evidence for reasonable jury to find for P on each element of P’s claim
ii. JMOL motion at close D’s case-in-chief tests same as to D’s affirmative defenses
iii. JMOL motion at close of evidence and renewed JMOL motion: taking all reasonable inferences from evidence at trial in favor of nonmovant and uncontradicted, unimpeached evidence from disinterested witnesses in favor movant, no reasonable juror could find for nonmovant
1. so look at evidence in light most favorable to nonmovant but for unimpeached impartial evidence, the judge takes that as truth
c. Reeves v. Sanderson Plumbing:  Reeves was fired, alleging that he was terminated due to his age, but Sanderson said it was because if his failure to maintain accurate attendance records.  The court held that a plaintiff’s prima facie case of discrimination, combined with sufficient evidence for a reasonable factfinder to reject the employer’s nondiscriminatory explanation for its decision, may be adequate to sustain a finding of liability for intentional discrimination under the ADEA.
i. Court is giving jury latitude to fill gap of what Sanderson was thinking
d. Galloway v. US:  Galloway claimed his mental insanity was caused by his military service but the government said he had insufficient evidence and the lower court agreed.  Galloway argued that his 7th amendment right was violated bc of the directed verdict (instead of jury trial).  Court held that 7th amendment was designed to preserve a jury trial when there are real facts to deliberate but Galloway did not meet his burden to show that he suffered from continuing and total disability for 20 years.
i. Rule: directed verdicts do not deprive litigants of the their 7th amendment constitutional right to a jury trial.
ii. here jury should not as much be able to fill the gap bc it is too big and then judgment just has to be based on speculation
e. NOTE: There is a tension bw wanting to let the juries make inferences but also to provide due process of the law.  The availability of evidence to fill the gap is going to make a big difference and if your case is worth a lot of money, also.  Want to survive JMOL.
f. Once you establish your prima facie case, that’s enough to survive JMOL and for the case to go to the jury.
5. Jury Verdicts (Rule 49)
a. General Verdict: black box decision in favor of one party, with damages figures
b. General verdict with interrogatories: black box decision and answers to questions
i. if the answers are consistent but irreconcilably conflict with the verdict, Court must:
1. send case back to the jury
2. grant a new trial, OR
3. enter judgment based on the answers
c. Special verdict: answers to questions, from which court determines verdict
i. if the answers are inconsistent, court must:
1. send case back to the jury
2. grant a new trial, OR
3. eliminate inconsistent answers and enter judgment based on the remaining answers
d. court must attempt to reconcile jury answers “by exegesis if necessary”
e. Galick v. Baltimore & Ohio Railroad:  P working on D’s railroad by stagnant water that D allowed to become infested.  P was bitten on his leg by an insect, became infected, and had to have both legs amputated.  D alleged that P’s injuries were not reasonably foreseeable and therefore they owed P no duty.  Court held the evidence presented was sufficient to raise an issue for the jury’s determination as to whether the insect emanated from the pool.  Also, court held that even though in one interrogatory the jury found that D could not foresee the injury as a result of the stagnant pool, there is no inconsistency in the ruling for P.
i. the gap in evidence here was bw there being insects in the pool and an insect biting P’s leg, but court said not so broad that jury couldn’t make the inference
6. Judicial Findings and Conclusions (Rule 52)
a. after bench trial, judge must write up findings of fact and conclusions of law
7. Bifurcation and Trifurcation
a. Bifurcation—divide case into two parts—liability and damages
b. Trifurcation—divide case into three parts—liability, causation, damages
c. reasons for splitting case—prejudice, efficiency
8. Motion for New Trial (or for “Mistrial” if raised during trial) (Rule 59)
a. Standard: substantial justice requires a new trial, meaning error is likely to prejudice moving party plus:
i. verdict or damage award is contrary to clear weight of evidence (unlike JMOL, court can weigh credibility) OR
ii. errors in trial process:
1. admission improper evidence over movant’s objection
2. jury, witness, or opposing counsel misconduct
3. prejudicial happenstance (jurors accidentally see TV reporting case), OR
4. improper instruction to which movant timely objected
iii. Juror misconduct
1. internal deliberations (even intoxication) are inadmissible for any purpose 
2. only outside influence on jury can impeach verdict, such as
a. outsider in deliberations, or
b. juror “independent research” (e.g. experiments, site visit, consulting Bible)
iv. procedure: must file within 28 days of judgment (use it or lose it)
v. appeal: if granted, not a final order, so cannot appeal until after new trial
9. Remittitur and Additur
a. Remittitur—court finds damage award very excessive and gives P choice of reduced award or new trial
b. Additur—only available under state law: court finds damage award very insufficient and defendant consents to increase (to avoid an appeal)
10. Motion to Vacate Judgment (Rule 60)
a. must file within 1 year of judgment if based on:
i. mistake, surprise, excusable neglect
ii. newly discovered evidence that could not have been discovered with reasonable diligence in time for new trial motion (28 days after judgment)
iii. fraud, misrepresentation or misconduct of opposing party
b. must file within reasonable time if based on:
i. that judgment is void (lack PJ, notice or SMJ)
ii. that judgment has been satisfied or released
iii. any other reason that justifies relief
c. rare to have this motion granted, courts don’t want to go through hassle of reopening case
d. Brandon v. Chicago Board of Education:  P filed action against D, clerk erroneously entered wrong name for P’s lawyer and P’s lawyer thus never received notice of any status hearings.  Court dismissed case for want of prosecution.  P’s counsel finally began to look into case after 1 year had passed, and then filed a rule 60 motion.  Wanted to use catchall provision to get around the 1 year requirement, but court held they could not since their relief fell under 60(b) (which needed filing within 1 year).
i. Rule:  If the asserted grounds for relief fall within the terms of the first three clauses of rule 60(b), relief under the catchall provision is not available.
e. NOTE: difference bw motion under rule 59 and rule 60—timing is different; list of bases is narrower with rule 60, many more grounds on which you might move under rule 59.
11. Appeals in Federal Court
a. Usually must be filed within 30 days:
i. but 10 days in CA state court for denials of motion to quash summons on grounds of lack PJ
b. Usually will only review:
i. errors revealed by the record
ii. to which a timely objection was made in the trial court AND
iii. which materially affected the outcome
1. bc the appellate court wasn’t there, can only review things that get into the actual record of the case
iv. NOTE: Plain Error—can tell on the face it was an error and not going to require objection
c. Usually can only appeal from a final judgment (dismissal or judgment), except:
i. collateral order doctrine (offshoot from case—issue that is separate from the merits of the case and is effectively going to be unreviewable on appeal if you wait until final judgment),
ii. preliminary relief
iii. class certification, and
iv. by permission appellate court
d. Appellate court won’t defer to the trial court when it’s a legal issue
i. effect is that the appellate court is in no worse of a position than the trial court to assess what the right answer is on that issue (as opposed to fact)
ii. if a complaint positively states a claim
iii. summary judgment
e. Standard for when appellate court reverses (Rule 52(a)(6))—appellate court in reviewing the record must be left with a definite and firm conviction that the trial court erred
12. [image: Macintosh HD:Users:lisanoveck:Desktop:08 Dispositions 20150014.gif]
PRECLUSION
1. “res judicata” sometimes used as generic term for preclusion
2. you have the right to be heard…once—have preclusion for reasons of efficiency and fairness (don’t let P try case over and over until he gets the desired outcome)
3. consider correctness of decision versus need for response (finality and certainty) and cost to litigants, courts, and public, of litigation
4. Must be raised as an affirmative defense in original OR any amended pleading
5. Offensive preclusion—using issue preclusion to advance a claim (establish existence of elements of claim)
6. Defensive preclusion—using claim or issue preclusion to defeat a claim (undermine opponent’s attempt to pursue particular issue)
7. Do not confuse preclusion with:
a. stare decisis: prior holdings should be followed when same legal issue arises, unless clear social need to change legal rule, times have changed
b. law of the case: issue finally decided will not be redecided at later stage of same case (unless lower court was reversed on that issue)
c. double jeopardy: one sovereign cannot try someone twice for same crime
8. Rule preclusion—compulsory counterclaim rule:
a. party with counterclaim meeting requirements of Rule 13(a) (existed at time of service responsive pleading, same transaction or occurrence, etc.) is precluded by a valid final judgment from asserting the claim in other litigation
9. Claim preclusion—res judicata:
a. a valid final judgment on the merits precludes further litigation bw the same parties or their privies of claims arising from the same or a connected series of transactions or occurrences, that could have been asserted in prior suit
i. a valid final judgment—a judgment on a claim, counterclaim, crossclaim, or 3rd party claim is final once issued by the trial court even if appealed (until reversed or successfully challenged collaterally)
ii. on the merits—includes default judgments, dismissals on merits or as sanctions, unless dismissed without prejudice (e.g. for lack PJ, SMJ, proper venue, or notice)
1. case is completed and judgment has been rendered, can’t be heard again, final and binding judgment
iii. precludes subsequent litigation—undecided when prior judgment entered
iv. bw the same parties or their privies—
1. one who agrees to be bound
2. a legal successor
3. suits are controlled by same party (one is agent for other), OR
4. 2nd party was represented in prior case (interests aligned, 1st party knew representing 2nd party and 2nd party had notice it was being represented)
a. NOTE MC Q:  Party NOT just P, can have preclusive effect on D
v. of a claim arising from the same or connected transactions or occurrences—so logically connected that for reasons of fairness and efficiency ought to be heard in one suit (substantial overlap of witnesses and proof)
vi. that was or could have been asserted in the earlier decided suit—if 1st court lacked SMJ over the claim and litigant seeking to assert preclusion could not have filed that case in or moved it to a court with SMJ, then would not preclude claim
b. Car Carriers v. Ford Motor Co.:  P claimed D controlled the rates of P’s work, alleging antitrust law violations and state law claims in an earlier action.  There, the court dismissed the antitrust claim with prejudice and dismissed the state claims too.  A year later, P brought a second suit against D alleging violations of RICO and the Interstate Commerce Act.  The court held that P’s claims in the second suit were barred by res judicata, using the same transaction test to find that their new claims were part of the same cause of action in the earlier suit and arose out of the same set of facts.
i. Rule: A court must dismiss a party’s claim if it arises from the same set of underlying facts as a claim the party previously litigated bc the claim is barred by res judicata.
ii. Same transaction test—standard to decide whether claim is precluded—once a transaction causes an injury, all claims that arise from that same single transaction, or set of facts, must be brought in one lawsuit or they are later barred.
iii. P also argued res judicata should not bar their claim bc it discovered new facts after dismissal of their first case, but the court didn’t agree bc these facts were discoverable when P filed its earlier claim, so they should have found them.  Things that had happened by the time of the first judgment cannot be complained about again.
c. NOTE:  Why would the court not want to make the realm of claims that are precluded much broader than same transaction and occurrence?
d. Heacock: Not precluded from bringing tort claim now when she didn’t bring it in the divorce proceeding bc the divorce court didn’t have SMJ over the tort claim.  Parties didn’t raise any issues in divorce court so no findings were made—no preclusion.
e. Taylor v. Sturgell:  P filed suit in DC to get plans for a model plane through the Freedom of Information Act.  Prior to that suit, Herrick filed a similar suit in WY to get the same information.  Herrick’s suit was dismissed when D refused to release the plans  bc they were trade secrets.  Herrick produced a letter written by another D that appeared to be a repudiation of trade secret protection.  P sued using the same attorney arguing also that the second D can’t use trade secret protections when he repudiated them.  
i. Rule:  A claim cannot be precluded if the previous litigant is a different party and there is no legal relationship bw the current and past litigants.
ii. The court rejects the lower court’s use of “virtual representation” bc litigants aren’t generally bound by the actions of another, virtual representation would hold a litigant responsible for a suit for which they were not noticed, and litigating these claims would take up too much of the court’s time.  So, it would violate due process right under the const.  The court found that if a legal relationship bw P and Herrick existed, claim preclusion would apply.
f. Gonzalez v. Banco:  Rodriguezes sued Ds for violations of the interstate land sales full disclosure act, attempting to bring a class action suit, but the court didn’t allow it.  P sued the same Ds, had same lawyers, and very similar claims 5 years after Rodriguezes filed their complaint.  The court held that Gonzalez’s suit was not barred by res judicata bc they were not parties or in privity with parties to the Rodriguez suit.  Even though the court reached a final judgment in the Rodriguez case, and the suits pass the transactional test, there is no privity bc Gonzalezes didn’t have substantial control in the earlier case and there was no virtual representation.
i. Rule:  Res judicata bars a nonparty from suing the same defendant for similar claims where final judgment was entered in the earlier case, but only if the nonparty had substantial control over or was virtually represented in the earlier case.
ii. Virtual Representation:  (1) Nonparty has interests identical to parties in the earlier case, (2) the nonparty also had actual or constructive notice of the earlier case, (3) the balance of equities favors barring the nonparty’s later claim.
g. Hypo:  2 spouses in car crash, same car, both want to make claims against driver of other car.  One spouse files but not the other, is the other spouse going to be bound by that first litigation?
i. No, they each have their own personal injury tort claim, so not in privity (can’t share personal injuries, i.e. Wife can’t collect damages for husband’s broken arm.)
h. NOTE:  Claim preclusion CANNOT be used offensively.  (issue can)
10. Issue preclusion—collateral estoppel:
a. any valid final judgment in which a party has sufficient motive and opportunity to litigate an issue precludes relitigation by that party or its privies of the same issue if the issue was actually litigated and necessary to the prior judgment
i. a final valid judgment—need not be on the merits, could be on PJ, SMJ, etc. issue
ii. in which a party had full and fair opportunity to litigate an issue—cannot bind party who lacked motive or opportunity to pursue or defend in prior case
1. if it’s some small procedural difference bw the two forums, not enough of a difference to say there wasn’t a full and fair opportunity to litigate
iii. precludes relitigation by that party or its privies—but nonparties can assert issue preclusion against a party or privies (criminal case outcome binds D and prosecutor but not victim in subsequent civil suit)
iv. of the same issue of fact or application of law to fact—issue, not claim; note that meeting higher standard of proof meets lower standard but not vice versa
1. not considered to be same issue if the standard of proof in the first case was lower
2. i.e. first case is criminal case beyond a reasonable doubt, means necessarily that the jury found by at least a preponderance that D had committed each of the elements of the crime so that could be used for issue preclusion purposes
v. if the issue was actually litigated—not a default judgment or potential issue, but need not involve an evidentiary hearing (could have been decided on papers) AND
vi. the decision on the issue was necessary to the prior judgment—Test: if issue had been decided differently, would the same judgment have been entered? if yes, the issue was not necessary (i.e., could that issue have formed the basis for an appeal? or would it have been “harmless error”?)
b. Jarosz v. Palmer:  P hired D, an attorney, to help him and  business partners acquire a company.  The partners fired P, P sued them for wrongful termination, and D represented the partners in this suit.  P moved to disqualify D for a conflict of interest, judge denied motion and found that P didn’t show he had an attorney-client relationship with D.  P also sued D for malpractice, and D argued that the issue of attorney-client relationship was precluded since it was already decided on in the earlier case.  Motion to disqualify was not essential to the judgment bc P could not have appealed on that particular issue anyway.
i. Rule:  Issue preclusion does not bar a party from litigating an issue that was previously litigated by the party in an earlier case if the issue was not essential to the judgment on the underlying claim.
ii. Court held that issue preclusion does not require an evidentiary hearing or full trial, but that since the determination of whether an attorney-client relationship was not central to the judgment rendered on P’s claims in the first suit, issue preclusion doesn’t bar P from relitigating the issue in this action.
iii. Here, D tried to use issue preclusion defensively—can’t prove necessary element bc it was already decided.
c. 3 OJ Simpson hypo:
i. 1st—criminal murder charge
1. burden on prosecution to show guilt beyond a reasonable doubt
2. what would the preclusive effects be of a guilty judgment? preclusive
3.  of not guilty? can’t be used in wrongful death action bc no longer the same issue since there are different burdens of proof
ii. 2nd—civil wrongful death claim
1. burden on P to show liable by a preponderance of the evidence
2. what would the preclusive effects be of a judgment of liability? not preclusive bc not enough to know that we have shown anything by clear and convincing evidence
3. of nonliability?
iii. 3rd—termination of parental rights
1. burden on govt. to show best interests of child by clear and convincing evidence
2. what would be the preclusive effects of prior criminal and civil case judgments?
d. Offensive Collateral Estoppel:  A P seeks to estop a D from relitigating issues which the D previously litigated and lost against another P.
e. Defensive Collateral Estoppel:  A P was estopped from asserting a claim that the P had previously litigated and lost against another D.
f. Nonmutual collateral estoppel—don’t have the same parties on both sides as in the first suit, a new party is coming in
i. traditional rule on mutuality—couldn’t use a judgment if you weren’t at risk at losing in the first place (not a part of the first action/not bound by first action)—no longer use this
g. Factors for deciding whether to permit use of nonmutual collateral estoppel
i. Extent to which prior suit was fully adversarilly litigated:
1. stakes of prior suit for party against whom estoppel invoked
2. competence and experience of counsel in prior suit
3. foreseeability of this sort of later litigation when prior suit was litigated
ii. Differences bw prior forum and this forum:
1. limitations on procedures available in prior forum
2. inconvenience of prior forum
3. differences in applicable law in prior suit
iii. Fairness and incentives on parties:
1. whether inconsistent prior judgment exists, so relying on one is unfair
2. whether party seeking to use estoppel should in fairness have joined prior suit, rather than waiting to pick whether to use prior litigation
3. new evidence or changed circumstances since prior litigation
4. public interest in relitigation of claims, especially claims against government
h. Parklane Hosiery v. Shore:  Shore brought action against Parklane alleging Parklane made false and misleading statements in violation of the federal securities laws by the SEC.  Before that case, SEC sued Parklane, alleging the statement Shore complained of contained false and misleading statements.  In a nonjury trial, district court found for SEC.  Shore then moved for partial summary judgment against Parklane asserting they were collaterally estopped from relitigating the issue of whether the statement contained false and misleading statements bc it was determined in the SEC lawsuit.
i. Rule:  A litigant who was not a party to a prior judgment may nonetheless use that judgment offensively to prevent a D from relitigating issues resolved in the earlier proceeding, provided that (1) the P could not easily have joined in the earlier action and (2) use of the judgment will not result in unfairness to the D.
ii. Court held that Shore could use collateral estoppel here.  Use of offense collateral estoppel may be unfair when D was sued for nominal damages and didn’t vigorously defend or denied certain procedural advantages in the first action.  Court holds that even though Parklane didn’t have a jury trial in the first suit, that’s not a big procedural difference, so they can be estopped.
iii. Doctrine of mutuality—neither party could use a prior judgment as an estoppel against the other unless both parties were bound by the judgment—abandoned this doctrine.
iv. Dissent (Rehnquist):  Here, a jury trial would have been granted and a jury trial is a substantive change to the common law right.  Since Parklane didn’t have a right to a jury trial in the SEC lawsuit, can’t use collateral estoppel now when they would have that right here.
i. NOTE: the “necessary…” element is what issue preclusion often halters on when using preclusion defensively bc when trying to use defensively, you lose on the element that issue was necessarily in any particular way in the first litigation—don’t know in a judgment why D won the first time, don’t know which element they won on, so effect is they can’t use the first judgment in another case brought against them—not a problem for offensive issue preclusion
j. Why does defensive use of collateral estoppel leave P to be more likely to sue them all together? would encourage keeping lawsuit together bc if P v. D, P loses, then P can’t sue next D and next D can use it defensively against P so P has more of a risk by not bringing all Ds together.  But in offensive collateral estoppel multiple Ps do benefit by suing separately.
11. Claim Preclusion vs. Issue Preclusion
a. Why does claim preclusion usually result in summary judgment but issue preclusion only results in partial summary judgment? might be multiple issues, so unless that one issue is dispositive of the case there’s other things that need to be shown
b. What if P sues D for breach of contract and other things need to go to judgment? and then later P files same complaint about breach after first case came to judgment. Is second suit precluded? a lot of issues have already been decided so issue preclusion would come into play but not claim preclusion.
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