CIVIL PROCEDURE
I. Personal Jurisdiction = Basis + Notice
A. Types of Personal Jurisdiction
1. In Personam Jurisdiction: jurisdiction over someone’s person; bring suit for damages or injunction, “open box” can attach property until judgment is collected
2. True In Rem: dispute over property, jurisdiction if property in the state; suit to declare title and binding “against all the world;” “sealed box” judgment cannot attach any other property
3. Quasi In Rem: judgment affects interests of two distinct parties in dispute 
a. Boundary dispute: who owns 3 ft strip of land b/w neighbors; probate; declare title
b. Hybrid: attaching out-of-state D’s property within forum territory in order to get jurisdiction in dispute for money (value of property); a substitute for IPJ
i. Pennoyer v. Neff  Mitchell did not have PJ b/c Neff’s title did not go through until a month after Mitchell sold to Pennoyer; Neff brought collateral action against Pennoyer to declare initial default judgment for Mitchell invalid b/c no PJ over Neff; must attach property at commencement of lawsuit to use hybrid QIR for out-of-state D
ii. Harris v. Balk Epstein can’t get Balk in MD for IPJ, E gets $180 from Harris in MD judgment b/c of money/property in the form of debt H owes B; B would have 1 year to challenge MD judgment but would subject himself to IPJ
B. STATUTORY JURISDICITON – Long-arm Statutes: first step is to look at whether state has LAS which designates how out-of-state D’s are subject to be brought in, and determine if elements are satisfied.
1. Due Process types: inclusive catch-all, can bring D in as long as it does not violate 14th A Due Process (CA)
2. Tailored act: statute designates which acts, and facts of case must match statute
3. Federal Rule 4(k)(1)(A): federal court borrows the forum states’ LAS, can only exercise jurisdiction to the extent that the forum state court can
C. DUE PROCESS ANALYSIS – Basis 
1. Sovereignty Based – Traditional Bases – territoriality
a. Presence: D is physically present, even if transient, in forum & served/tagged
i. Burnham D must be voluntarily present for service to qualify; if presence is involuntary or unintentional, should consider whether PJ is unreasonable
b. Appearance: in court by you or your agent = submit to jurisdiction of court
c. Consent: agent or representative appointed to receive service o/b/o D = D consents in advance to be sued in that state
i. Express – signed doc designates agent to receive service
ii. Implied – public officer designated to receive where D fails to appoint in state that requires establishing agent (out-of-state driver cases Kane, Pawloski)
iii. Forum selection clause in contracts – look at language to determine if all suits, or just suits against a party
d. Domicile: resident/citizen of state subject to jurisdiction in that state no matter where they are at the time
2. Minimum Contacts: if D “be not present,” must have minimum contacts such that they do not “offend traditional notions of fair play and substantial justice” (International Shoe); burden on P to establish prima facie jurisdiction (a&b), burden shifts to D (c)
a. Purposeful Availment: D has to do something to purposefully avail itself of the benefits and protections of that state such that D should expect to be haled before that court (Quid Pro Quo)
i. Activities in the forum state
a) Identify quality & quantity of contacts: regular, continuous, and systematic (not just soliciting) vs. isolated or casual
1) International Shoe claimed salesmen were independent contractors and thus not subject to employment taxes, but court found 8-13 solicitors with samples and showrooms transmitted order requests was enough to establish “doing business”/presence
ii. Contract: D contracted with forum state
a) Hanson Dora’s move to FL was a unilateral act that created her contacts w/ FL, but DE trust co could not be expected to be sued by Dora’s beneficiaries (wicked sisters) in FL b/c did not avail itself in FL – but could be sued by Dora in FL based on contacts: statements sent to FL, fees collected from FL, power of appointment exercised in FL
b) McGee insurance co solicited P in CA, agreement made in CA, statements sent to CA, and payments mailed from CA were sufficient contacts even though it was one contract policy in CA
c) Burger King D should have expected to haled in FL court b/c sophisticated businessman reached out to FL, length of k 20 years, k for $1m, negotiations to alter k, communicated with HQ in Miami, choice of law clause, sent agent to training; looked at conduct that brought about contract and conduct that occurred under the contract
1) Purposeful activity gives D fair warning they may be subject to jurisdiction
d) Chalek Ds passive purchasers could not expect to be haled to court in forum – placing order over phone was limited negotiation and not enough purposeful conduct in forum
1) Active purchasers: initiate, negotiate contract terms = subject to PJ
iii. Stream Of Commerce: D put product into the stream of commerce
a) American Radiator court found PJ over OH valve co who provided to PA radiator co for injury in IL b/c OH getting indirect benefits and aware that PA co serves country – substantial revenues from IL (broad interpretation)
b) Worldwide Volks Wagon: PURE STREAM OF COMMERCE = if D puts product in SOC, every D in chain of distribution is subject to PJ anywhere that product ends up (Brennan – plaintiff’s rights).
1) BUT court held NY dealer and NJ wholesaler not subject to PJ b/c P’s unilateral act does not satisfy D’s direct or indirect purposeful availment in OK (did not reach out or target).
2) Foreseeability (that product will go in to forum state) alone will not satisfy PJ b/c SOC ends in state of retail sale.
3) US distributor and German manufacturer subject to PJ b/c they have dealers in all 50 states
c) Asahi: STREAM OF COMMERCE PLUS = additional conduct is needed to satisfy purposeful availment than just knowing product will make its way down the stream to the forum (O’Connor plurality).
1) O’Connor Plurality: “Plus” is D’s directed acts in forum and wants to serve market directly (“directly serves”) – advertising in forum, customize/modify to cater to forum, customer service in forum, distributor in forum handles marketing
A) No PJ for Asahi valve co (JP) in tire co’s (TW) indemnity complaint
2) Brennan Dissent: D’s awareness that product will end up in forum is enough to satisfy D directly served product there
3) Stevens Concurrence: look at quid pro quo b/c 1 product may not be enough – consider volume/quantity going to forum state, nature/hazard of product, value
d) McIntyre Stream of Commerce Targeting = purposeful connection, advertising, targeting forum state (Kennedy plurality)
1) Kennedy: no PJ for UK manufacturer in NJ where only targeting was in NV trade show where P’s contract made with US distributor (SOC ends w/ Curcio in Vegas, UK never marketed or shipped to NJ)
A) Pro-business decision restricts P’s forum selection; corps structure business to shield from liability (not directly serving NJ)
2) Ginsburg Dissent: D’s national distributor creates national contacts, D should be subject to PJ in any state the product causes harm
A) P should be able to pierce corporate veil and prohibit foreign co from using US distributor as a shield (UK passively let US handle marketing)
B) Creates broad liability b/c would only require foreign co to know/intend that they are selling in the US (may be 14th A problem b/c MC requires purposeful availment in forum)
3) Bryer Concurrence: Quid pro quo, 1 product may not be enough, would not be enough of a benefit that D would receives unless very expensive product – consider steady, constant volume to forum
e) Keeton P (NY) sued in NH b/c SoL ran out everywhere else, D’s (OH) regular sales and circulation enough for SOC PJ = derived benefits 10-15k from NH readership
iv. Effects Test: D’s commercial or wrongful activity expressly aimed at forum state caused injury in forum state
a) Wrongful intent / affirmative act
1) Kulko father caused effect of daughter moving to CA was not sufficient for PJ b/c it is not a wrongful act. It is more of a unilateral act and D is not aiming or deriving benefits from CA. Custody dispute should be resolved in NY and court uncomfortable applying MC in domestic instead of commercial dispute.
b) Express aiming
1) Calder PJ over FL reporters b/c story about Shirley Jones was expressly aimed at CA (she lived there, called ppl there for story); Not untargeted, purposefully directed where magazine is in high circulation and where her career is
c) Forum is focal point
1) Calder Jones lived and worked in CA where it would damage her reputation, brunt of harm felt there and COA; huge number of readership in CA
d) P suffered brunt of harm in forum state
1) Alternative to SOC+: showing knowledge of defectiveness and that brunt of harm would be felt in forum
v. Internet Context: look at level of interactivity of website to determine if contacts sufficient for PJ
a) Zippo sliding scale categories of “doing business” on internet
1) Passive website: informational, only owner can post = no PJ unless other contacts with forum are sufficient
2) Interactive: readers and owner of site can post
3) Doing business: regular, consistent, systematic transmission of commercial info with forum
b) Revell court finds Columbia blog interactive b/c other readers can post, but Lidov’s article not expressly aimed at TX b/c he didn’t know Revell lived in TX (more aimed at D.C. where activities in FBI) so no PJ
c) Panavision passive website using domain would not create substantial contacts with forum, but D’s wrongful intent (cyber squatting, bribing) and express aiming (letter to studio in CA) would create PJ
b. Relatedness: D’s contacts are so substantial that he is subject to general jurisdiction, or the suit arises from or relates to D’s limited contacts and he is subject to specific jurisdiction
	Contacts
	Relatedness to COA
	Jurisdiction-Yes, No, Maybe

	Reg/cont/systematic - IS
	Yes (specific)
	Yes

	Reg/cont/systematic
(can differ substantially)
	No (general)
	?

	Isolated/casual - Neff
	Yes (specific)
	Yes

	Isolated/casual
	No
	No


i. General jurisdiction: irrelevant whether claim is related to forum contacts, but contacts are so regular, continuous, systematic, and substantial that D can expect to be sued in forum for any claim
a) Goodyear no general jurisdiction over foreign subsidiaries for bus accident in FR b/c no substantial contacts in NC = not doing business
1) Consider if forum is where corp is incorporated, has its PPB, bricks + mortar, soliciting business plus may not be enough, look at contacts over relevant time period  D must be “at home” 
A) P did not raise attribution argument in time re piercing corporate veil to get foreign subsidiaries, and court found no necessity b/c P could still sue US co
2) Consider if individual is domiciled or citizenship
b) Perkins general jurisdiction for Philippines mining co moved office and files to OH during WWII: doing business, bricks + mortar (also necessity)
c) Helicopteros no general jurisdiction for Columbian co who contracted and trained pilots in TX and accident in Peru b/c no b+m, PPB; mere sales/transactions even regular ≠ general jurisdiction; need continuous, regular, systematic or substantial
1) Brennan dissent: should have argued specific jurisdiction b/c but for pilots training in TX, plane would not have crashed
d) Bryant general jurisdiction for Finn Air who had small office (b+m) and 3 employees in NY
e) Mieczkowski (killer bed case) can combine internet contacts to create substantial contacts for general jurisdiction – advertising, co’s purchases in TX
ii. Specific jurisdiction: when coa is related to or arises from D’s contacts in forum
a) Hanson sisters’ coa did not arise out of DE trustee’s contacts in FL (it was Dora’s execution of power of appointment)
b) Helicopteros could argue crash related to training of pilots and mechanics in TX
c) Tak How P’s wife died in hotel pool on business trip
1) But for cause: but for Tak How’s solicitation to Kiddie, Mrs. Nowak’s death in pool would not have happened (broad, link in the chain)
2) Proximate cause: legal cause was negligence at pool, it was foreseeable that injury could occur in pool b/c they advertised it and targeted MA thus D can be expected to be haled there (narrow, strict view)
3) Substantial connection: b/w coa and D’s contacts/activities/business relationship in forum (Cornelison truck driver crash on trip to CA)
4) Lie in the wake: coa arises out of commercial activities in forum
c. Reasonableness: burden of proof shifts to D to argue that despite his contacts in forum, exercising jurisdiction would be unreasonable and undermine traditional notions of fair play and justice.
i. Gestalt factors
a) D’s burden/inconvenience is unique and outweighs other factors
1) Foreign D will always be inconvenient but must show how burden on D outweighs other factors
b) P’s interest in obtaining convenient and effective relief: evidence, witnesses in forum, necessity
c) Forum state’s interest in resolving dispute: interest of citizens against corps, apply its own laws
d) Judicial system’s interest in efficient resolution in forum: administratively impossible in out-of-state forum
e) Furthering other state’s policy interests
ii. Asahi only case where D proved that exercising PJ would be unreasonable: TW Cheng Shin tube co already settled in CA trying to bring in JP Asahi for indemnity case 
a) Asahi’s burden outweighs Cheng Shin’s interest in CA
b) CA interest in maintaining safe products but lawsuit is about indemnity (little interest)  D’s interest outweighs
c) May be more convenient to keep case in CA b/c settlement was there, but transaction in TW would not outweigh efficiency in CA; P did not prove that relief in JP or TW impossible
d) Policy: courts reluctant to take international dispute
iii. Tak How PJ not unreasonable
a) Foreign D must show burden is unique
b) P’s interest in obtaining relief in MA b/c Hong Kong unstable and corrupt
c) MA interest in providing forum to redress citizen’s harm
d) Hong Kong unstable and corrupt would be near impossible to resolve efficiently
e) Tak How did not prove that HK’s interests outweighed MA’s
d. MC and Traditional Bases 
i. DFL QIR (last resort): Shaffer can attach D’s property (stock shares) in forum to get hybrid QIR jurisdiction so Ds will make general appearance and consent to in personam PJ, but only if there is a connection b/w D, forum, and litigation (DFL)
a) Powell concurrence argues that attaching real property would suffice hybrid QIR
b) Attaching property alone will not be enough, look at D’s totality of contacts to find DFL QIR
c) Ambrosiano FR co’s NY bank account not enough for PJ in NY, but looking at other contacts would support DFL QIR b/c NY letter of credit was used to pay k
d) Sky-diving hypo LAS prohibited skydiving, look at if D has property in forum to add to D’s contacts (activities) for DFL QIR
ii. No MC needed for Physical Presence in the State: Burnham physical presence is traditional basis and thus satisfies PJ without looking at MC, but court suggests that presence must be voluntary
a) MC only if D “be not present”
b) D served/tagged in forum = PJ, except if D is in forum by force or coercion/fraud
1) Knowing & voluntary presence needed for reasonableness
D. Federal Long-Arm Provisions to get PJ
1. Rule 4(k)(1)(A): federal courts borrow forum state’s LAS  - D must have MC with state, and court must apply same Due Process standards that govern the state in order to assess the constitutionality
2. Rule 4(k)(1)(B): 100 mile bulge rule to bring in Ds under 14 or 19 (join parties)
3. Rule 4(k)(1)(C): certain federal statutes allow for nation-wide service of process
4. Rule 4(k)(2): allows for worldwide service of process if there is no state that has IPJ over a D (nowhere in US that P can bring case); No one state has PJ + federal question = P can make service, but D needs national MC
5. Federal standard for MC is 5th Amendment Due Process (14th A for state standard)
E. Challenging Personal Jurisdiction
1. P has burden of proof to establish prima facie case: traditional basis or MC (purp avail + relatedness) and notice
2. D brings direct attack: D challenges PJ in same proceeding where P is trying to exercise PJ
a. Prove in answer that exercise of PJ would be unreasonable (heavy burden)
i. Can make limited appearance for QIR to challenge w/o subjecting to in personam
b. File motion to dismiss
i. Federal Rule 12(b)(2); if denied have to wait to appeal final order
ii. CA motion to quash service; if denied D must appeal right away or else waive right to contestation
c. D has to worry about waiving his right to challenge jurisdiction – must raise challenge to PJ as part of first response to P’s complaint, cannot raise later if you miss the opportunity
d. If D does not appear and gets default judgment, can use Rule 60(b) to challenge default judgment for lack of PJ (D’s burden of proof to show they have no MC)
3. D brings collateral attack: D challenges a default judgment in a separate case using Rule 60(b) to argue that first judgment is void due to lack of PJ (D’s burden of proof to show they have no MC)
II. SERVICE OF PROCESS AND NOTICE
A. A D must be given adequate notice of a suit through service of process in order for the court to hear a case
1. Service of Process: proof that someone is served with Summons and Complaint
2. Two components to Notice
a. Satisfaction of statute or rule (R4, CA)
b. Satisfaction of Constitutional Due Process (Mullane)
B. Statutory – Mechanics of service under Rule 4 of Fed. Code of Civ. Procedure
1. Rule 4(a) Summons must be served on D that failure to appear in court will result in default judgment for relief sought in complaint
2. Rule 4(b) Summons must be signed and sealed by clerk and issued to P to serve on all Ds
3. Rule 4(c) Summons must be (1) served with copy of complaint (2) by a person at least 18 years old and not a party, or (3) by marshal or someone specially appointed
4. Rule 4(d) Waiver
a. 4(d)(1) P can request certain types of Ds to waive service to avoid formal mechanics and expenses of service
i. P mails complaint with a waiver form and informs D of the consequences of waiver, include date and give 30 days to return waiver (60 if foreign D)
b. 4(d)(2) If D fails to waive: court imposes (A) expenses in making service, and (b) expenses (attny fees) of any motion to collect service expenses
i. P must formally serve if D does not waive after 30 days (or 60 if foreign) – can create SOL problem if P has to wait (clock starts on service)
c. 4(d)(3) If D returns waiver in 30 days, gets 30 more days to answer complaint
d. 4(d)(4) P need not include proof of service if they file a waiver with sum & comp
e. 4(d)(5) waiving service ≠ waiving personal jurisdiction or venue
5. Rule 4(e) Serving Individual within Judicial District of U.S. by
a. 4(e)(1) following the laws of the state (where court is or where service made)
i. CA strongly prefers personal service (reasonable due diligence 3x) before alternative abode service
ii. First priority mail is allowed for serving out-of-state as long as P tries to serve in the state first
b. 4(e)(2) or doing (Federal Method)
i. Personal delivery,
ii. Leaving a copy at residence with a person of age, or
iii. Delivering to agent
c. Notes
i. Difference b/w luring person into jurisdiction, and tricking person to get service
ii. Process server must file affidavit if D is evading services (reasonable try 3x)
iii. Substantial compliance is allowed if party has evaded: email, throwing across courtyard
6. Rule 4(f) Serving Individual in Foreign Country
a. 4(f)(1) by any internationally recognized means (such as Hague Convention)
b. 4(f)(2) if no internationally agreed means, by
i. Following the law of the country where service is made
ii. As directed by foreign authority after writing letter of request
iii. If not prohibited by foreign law, personal or mail delivery
7. Rule 4(g) Serving Minor or Incompetent by following state law where service is made
8. Rule 4(h) Serving Corporation, Partnership, Association
a. 4(h)(1) if served in U.S.
i. (A) by following the state law where court is located or where service made, or
ii. (B) by serving officer or agent of corp/partnership/association, or agent appointed by law but must also mail copy to each D
b. Affinity Card P attempted service on individual who was “vice president” of different company in shared office space and not an officer or agent of Affinity Card 
i. Service need not be made on formally titled individuals, but must be upon people in a position to render it fair, reasonable, and just to imply authority
ii. P tried to argue that D had actual notice, but actual notice does not cure defective service
iii. Courts have strong preference for resolving disputes on the merits: D defaulted and sought relief under Rule 60(b) and court vacated default so D could accept service of process
a) May have been different outcome for D if he was in court and moved to dismiss, b/c court would want to resolve on the merits
9. Substantial Compliance
a. Some jurisdictions allow liberal approach to compliance rather than strict adherence
i. Interpret R4 broadly if there is substantial compliance and as long as D receives sufficient notice of complain, whether P made good faith effort
ii. Preference for resolving on the merits; P prefers quash of service b/c case stays alive and would just have to pay for service again
10. Rule 4(m) Time Limit: service must be done within 120 days of filing complaint
a. Extension depends on whether P has good cause for failure, or if D evading service
C. Constitutional Due Process – Service must satisfy Due Process of 5th and 14th Amendments
1. Prefiling Waiver and Consent: D waives right to service, notice, and right to be heard in court before a lawsuit is even brought against them
a. Confession of judgment: contract signed after controversy that D gives up right to litigate on the merits
i. Underwood Farmers must be voluntary, knowing, intelligent waiver of right to litigate on merits otherwise is unconstitutional - D signed in assurance that P would not enforce judgment for contract P received after wheat prices went up and increased D’s liability
a) For both confession of judgment and cognovit clauses (signed contract giving up all DP rights before a controversy arises)
2. Immunities: D is physically present and served but court declines to exercise in personam jurisdiction for policy reasons
a. Witness
i. CL immunity from SOP for anyone who has to travel to another state for participating in litigation; must be invited to state for legal proceedings
a) Not recognized in CA
ii. Fun-Damental D was in NY for deposition on case closely related to P’s service, granted immunity
a) Court will not grant immunity in case #2 if it will obstruct justice in #1
b) Look at D’s other activities in jurisdiction: no evidence that D conducted substantial business activities
iii. If a D can be reached by a states’ LAS, a court will usually deny immunity
b. Trickery/Fraud
i. Courts usually refuse to exercise jurisdiction over D who was served only after being lured into the state through P’s trickery or fraud
ii. May Department Stores v. Wilansky D gave resignation letter, P asked to meet at office in MO to discuss. P sent company jet to get D and filed complaint against P. When D said he was still leaving, P served him – service quashed
a) P must warn D before coming that they will be served, or give D reasonable time to leave the state or service quashed
1) Do not want to discourage settlement negotiations
b) Quashing service only requires new service if P can properly serve D, it will not dismiss the action
iii. Trickery to serve D already in the state is allowed unless terribly egregious b/c D has duty to submit to SOP
3. RIGHT TO NOTICE: A person who is part of a lawsuit must be afforded adequate notice and opportunity to be heard
a. Notice must satisfy Due Process rights – DP triggered if there is a threat to life, liberty, or property = usually when property is at stake in civil context
b. Mullane Beneficiaries attack judgment due to lack of notice ruling in favor of trustee which prohibited beneficiaries form bringing claim against trustees (trustee had given notice by publication for merger and settlement hearing)
i. Notice must be reasonably calculated under all circumstances to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections
ii. Particular method of notification does not matter whether P trying to get in personam or in rem jurisdiction, as long as it is reasonably likely to inform D
a) Personal service is best
b) Mail: don’t have to use best method, just have to give notice that’s reasonably calculated – would be impractical to deliver to thousands of beneficiaries – even if wrong address and never get it still bound
c) Publication was reasonable for the unknown beneficiaries
iii. Consider D’s interests at stake - small trust vs. house/land - and P’s interest in proceeding without impossible or impractical obstacles
iv. Constructive notice (publication, posting on property) is last resort
c. Tailoring to D’s need
i. Incompetence: otherwise sufficient notice will not satisfy DP for incompetent person who needs protection of guardian
ii. Translation: notice need not be in D’s native language
iii. Inmates: serving by mail will not satisfy DP b/c cannot ensure it will be delivered to him – Gov can serve inmates
d. Mennonite Board D tried to get quiet title on house that inhabitant did not pay mortgage which MB owned, but no notice given to MB – must use due diligence to give anybody with an interest notice
i. A party must receive notice if their name and address is reasonably ascertainable
ii. Dissent: due diligence may increase Mullane burden and not clear how far party must go to make reasonable effort in ascertaining name & address
e. Registered Mail
i. Sufficient if D (or agent) accepts delivery and signs receipt 
ii. Also send by first class mail so that if recalcitrant D does not sign receipt, can assume first class mail got there if it is not returned to sender
f. Jones v. Flowers Gov sent notice by registered mail about delinquent mortgage taxes and it gets sent back to them unclaimed
i. Affirmative duty on gov to try harder b/c it knew D did not receive, but uncertain how much
a) More of a duty if just 1 D and interest is great, obligation to find him to serve
b) Nail and mail is sufficient Lindsey
D. Challenging Service of Process
1. Rule 12(b)(5) challenge sufficiency of SOP (either statutory or Constitutional) by motion to dismiss or in answer to complaint – must be whichever is made first
2. Rule 60(b)(4) challenge default judgment or sufficiency of notice, or bring collateral attack
E. Notice and Hearing when Property Is Attached
1. Pre-judgment seizing of property before or at time of lawsuit 
a. Baseline DP requires pre-seizure notice and right to be heard (at time when deprivation can be prevented)
i. Extraordinary situations where gov interest justifies taking before hearing
b. Motives: to allow P to obtain in rem or QIR jurisdiction, or attach as security for judgment to prevent D from dispensing of property before judgment made
c. Does not always prevent mistaken deprivation  use Matthews balancing test
i. Doehr D’s house seized in suit for battery before hearing; must balance
a) Nature of private interest of which D is being deprived
b) Risk that proceeding could impose erroneous deprivation, and any safeguards
c) Exigent circumstances 
2. Post-judgment seizing of property to satisfy judgment
a. S. Ct. decision that no notice or hearing needed b/c D has no DP right at this point
i. Lower courts tend to distinguish b/c still a risk of erroneous deprivation: some property may be exempt or D could have already paid judgment
III. Subject Matter Jurisdiction – power of court to hear specific types of cases
A. Introduction – Determine SMJ by type of issue, amount in controversy, and characteristics of parties
1. Distinction b/w Federal and State courts
a. Federal courts are courts of limited jurisdiction
i. Can only hear cases in which Congress has given them power to hear under Article III 
ii. Exclusive SMJ – patent, antitrust, copyright, securities
a) Federal courts have exclusive jurisdiction over cases arising under federal law
b) Statute must have “exclusive” language, otherwise can read as concurrent
iii. Concurrent SMJ – statute
a) Diversity
b. State trial courts are courts of general jurisdiction and can hear any type of case
i. State appellate and supreme courts limit/restrict what cases they hear
ii. Concurrent SMJ
a) State courts presumed to be able to adjudicate cases arising under federal law and Supremacy Clause, state court must hear if federal statute in general range of state court
2. Challenging SMJ
a. Cannot waive right to object or to challenge
b. Lack of SMJ can be raised by either party at any time
c. Rule 60(b) dismissed b/c no diversity
B. Subject Matter of the Federal Courts
1. Must satisfy BOTH Constitutional and Statutory dimensions of SMJ in Fed Court
a. Constitution
i. Article III Sec 2: Fed courts can hear 
a) Cases arising under Constitution, laws, and treaties of US = Federal Question “arising under”
b) Diversity cases b/w citizens of different states
b. Statutory – Congress enacts statutes which cases in Constitutional range a federal court can hear
i. §1331 “arising under” not as broad as Article III
ii. §1332 diversity cases
2. Federal Question Jurisdiction 
a. Article III “Arising Under”
i. Osborn test to determine if SMJ statute is Constitutional: whenever there is a potential federal ingredient that may have to be considered to resolve a case, the case arises under federal law
a) If federal ingredient is raised, test will be satisfied; may be satisfied even if it is never raised
b) Very broad, worry about if statute is within Art III (whether involves potential federal ingredient)
b. 28 U.S.C. §1331 “Arising Under” – limit jurisdiction to cases that Congress wants fed courts to hear
i. Creation Test: only if federal law creates the P’s coa
a) American Well Works: federal law creates coa  federal jurisdiction / state law creates coa  is there a federal question (look to EFI)
b) Express right of action: statute says any private person can enforce federal law and sue for damages; or violation of Constitution, federal law
c) Implied right of action: statute does not explicitly give private right to sue, court interprets that Congress intended a private right
1) Reluctant to find implied right today b/c Congress would have stated private right of action if they intended one
ii. Essential Federal Ingredient Test: state claim does not satisfy Creation, then must have
a) Essential federal ingredient embedded and turns on a point of federal law
1) Smith State bank invests in federal farm bonds, P thinks bonds are unconstitutional and brings breach of fiduciary duty
A) Proving element of breach turns on question of whether bond is constitutional
B) If element of claim requires proof of violating federal law
b) Federal ingredient must be in dispute in case
c) Federal ingredient must be substantial and should be resolved by federal court
1) Smith question of unconstitutional bonds was substantial b/c it could move the market and create an impact beyond the case
2) Grable property title dispute turning on IRS notice statute was important enough to resolve in federal court for uniform application of tax law and seizing peoples’ property
3) Merrell Dow drug misbranding violated FDA, but it is only one product and thus will not have an impact beyond this case
4) Gunn v. Minton patent dispute not important enough to bring federal jurisdiction
5) Government interest
d) Asserting federal jurisdiction will not upset the State-Federal balance set forth by Congress
1) Floodgates problem; if type of case is rare it will not upset balance
3. Well-Pleaded Complaint Rule
a. Federal question must be presented/included in P’s well-pleaded complaint
i. Statutory arising under must be satisfied by P’s stated coa
ii. Only look at necessary elements of P’s claim to determine if case arises under statutory federal question
b. Mottley breach of k claim against RR for ceasing free transportation after federal statute outlawed trains from offering free rides
i. Mottleys anticipated a defense when they claimed federal statute D would rely on was unconstitutional; federal issue must be part of or element of complaint for breach
c. Declaratory Judgments – way to get around W-P Complaint, but does not expand SMJ
i. Court declares rights and obligations of parties w/o imposing coercive relief (damages, injunction, specific performance)
ii. Must satisfy 1331 by seeing who plaintiff would be in action for coercive relief and determining if that claim would satisfy Creation Test or EFI
d. Rule against Artful Pleading
i. P cannot defeat federal jurisdiction by disguising what is a federal claim as a state claim
a) P is master of complaint and does not have to bring alternative or federal claim
ii. D will raise to remove claim to federal court
a) Complete preemption: certain areas of law where only federal court has jurisdiction (ERISA employment benefits, Nat’l Bank Act) – converts state claim to federal claim
b) Defensive preemption: can use federal law to trump state law claim
C. Statutory Jurisdiction
1. 28 U.S.C. §1254 Supreme Court has discretionary jurisdiction over cases in federal courts of appeal
2. 28 U.S.C. §1257 Supreme Court has authority over certain state court decisions in which a federal question has been decided
a. S.Ct. can exercise appellate jurisdiction over state court decisions where a federal question has been resolved in the state’s highest court
D. Diversity Jurisdiction 
1. Tradition of diversity cases derives from animosity b/w immigrants who come to America, racism
2. Constitution requires minimal diversity
3. Statutory requires Complete Diversity (and value at least $75,000.01)
a. 1332(a)(1) between citizens of different states – all plaintiffs must be from different states as all defendants (Strawbridge)
i. Determining Citizenship at time of filing
a) Domicile = residence and intent to stay 
1) Senor Frog accident in Puerto Rico, P brought claim in CA – factors:
A) Where you own real and personal property, registered to vote, driver’s license, bank account, church or club membership, employment, taxes
b) Party invoking court’s SMJ has burden of proving citizenship (usually P)
1) Must prove domicile has changed
c) US citizen not domiciled in US territory is not a citizen of any state under 1332  stateless citizen cannot be sued in diversity suit
d) 1339 prevents collusive creation of diversity: can’t assign claims to create diversity jurisdiction
e) Standards of Review
1) Clearly erroneous: judge misapplied facts in legal judgment
A) Senor Frog not clearly erroneous in finding diversity
2) Abuse of discretion: judge made wrong decision in granting motion, etc.
3) De novo: misinterpreted the law, mistake of law
f) Domestic relations and probate exception
1) Even if complete diversity, federal court will not hear case
2) Designed to keep probate, divorce, alimony, child support in state courts
3) But tort claims even if domestic can be heard and exception does not apply
b. 1332(c) Corporation is a citizen of any state of incorporation and their principle place of business = potential to be citizen of two states (dual citizenship)
i. Citizenship of corporations
a) State of incorporation: easy to look up
b) PPB: use Hertz “nerve center” test by looking at where central control, direction, organization of company (where president and officers execute plans)
ii. Does not apply to unincorporated companies
a) Unions, trusts, LLC, LLP, partnerships: look at domicile for all of its members
b) Atlas no diversity at time of filing, Mexican partners left Atlas partnership but not enough to satisfy Rule 21 to cure b/c did not drop a party only dropped members of a party
iii. Complete diversity required, even for foreign corp with US PPB, or US corp w/ foreign PPB
c. 1332(a)(2) involving permanent resident aliens
i. No diversity if resident alien domiciled in same state as party in suit
ii. Eze v. Yellow Cab P did not satisfy burden of pleading b/c did not prove Alcapo’s domicile/citizenship and did not plead affirmatively (merely said “unknown”)
iii. US citizens with dual nationality, most courts ignore foreign state to get diversity with another foreign
d. 1332(a)(3) look at citizens of states and ignore additional foreign parties
E. Amount in Controversy
1. §1332(a) Must be at least $75,000.01
2. Coventry burden on P to plead amount
a. P must plead in good faith at time of filing that amount is over $75k
b. Courts accept P’s allegation as being made in good faith unless there is a legal certainty that P could not get that amount (D limited liability to predetermined amount)
3. Subsequent event v. Subsequent revelation
a. Subsequent event: does not change jurisdiction, happens after filing
b. Subsequent revelation: AIC minimum was never met at time of filing but don’t find out until after filing
4. Aggregation of Claims: P can aggregate all claims against the D, regardless of if they’re related
a. Multiple Ps each must plead over $75k
b. Multiple Ds each must be responsible for over $75k (can hold jointly and severally liable to aggregate claims)
F. Removal of case to Federal Court
1. Substantive §1441
a. 1441(a) Any action that federal courts have original jurisdiction (federal question 1331, or diversity 1332) that comes up in state court can be removed by (all) defendant(s) to the district court in the district where the state action is 
b. 1441(b)(1) Fictitious parties ignored b/c would create diversity problem 
c. 1441(b)(2) No bias if any of the Ds are citizens of state in which claim was brought, and thus can not remove (forum defendant rule)
d. Can only be removed by D – P who is counter claimed does not become a D for removal
2. Procedural §1446, §1447, §1453
a. 1447 P has 30 days after case is removed to make motion to remand
i. Decision to remand to state court is not appealable (to avoid forum shopping)
b. 1446(b)(1) D has 30 days after complaint/summons to file notice of removal
c. 1446(b)(2) all Ds must join in or consent to removal
d. 1446(b)(2)(B) later served defendant can file removal if earlier served D’s consent
e. 1446(c)(1) 1 year limit for removing diversity
f. 1446(c)(2) take P’s allegation of amount in good faith, but D can show by preponderance of evidence that P’s amount in bad faith (c)(3)(B)
IV. VENUE, TRANSFER, & FORUM NON CONVENIENS
A. Venue: statutory rules determine the geographic location of where to file lawsuit 
1. General Info
a. 3rd part of analysis for selecting court in which to sue
i. PJ: court’s power over a party (CAN be waived if not objected to in first response)
ii. SMJ: court’s power over subject matter of case, whether case falls under federally derived power (CANNOT be waived)
iii. Venue: convenience and reasonableness of court location (CAN be waived if not objected to in first response; each D has personal right to object)
b. Lack of venue does not deprive a court of authority to hear a case, it merely provides a D with opportunity to object to location of lawsuit
i. State actions: improper venue results in transfer
ii. Federal actions: improper venue results in transfer or dismissal
c. Two types of civil actions
i. Local Actions: directly affect ownership/possession of real property; venue is locked = only one proper venue (where property is located)
ii. Transitory Actions: most civil actions, ranging from contract to tort, statutory actions, constitutional rights; underlying claim does not lock controversy to specific venue
iii. CA distinguishes b/w local, transitory, and mixed: CA general venue statutes §392(a) for local, §395(a) for transitory, mixed depends on main relief sought in complaint
2. §1391 Federal General Venue Provision
a. (a) Applicability – except as provided by law (*special venue provisions for patent, copyright, interpleader, federal officials, etc.)
i. (1) civil actions brought in district courts of U.S. = these venue rules only apply to cases that originate in Fed court
a) These venue rules DO NOT apply to actions removed to federal court – removal has its own statutory rules (§1441)
ii. (2) proper venue determined regardless of whether action is transitory or local
b. (b) A civil action may be brought in (3 venue options)
i. (1) a district in which any D resides, if all Ds reside in that state where the district is located
ii. (2) a district in which a substantial part of the events or omissions giving rise to the claim (creating the coa) occurred, or a substantial part of property that is the subject of the action is situated
a) First of Michigan Corp v. Bramlet Bramlets invested with P and lost a lot of $, filed arbitration in FL for concealing losses; P filed lawsuit in MI to enjoin arbitration
1) Dist ct grants Bramlet’s motion to dismiss for improper venue b/c most substantial event was filing arbitration in FL
2) App ct reverses b/c law is not where “most significant event” occurred, it is substantial part of events occurred (ie. sought out P in MI, phone calls, advice)
b) While PJ over a D applies to any district in the state, only specific jurisdiction in a district will be proper venue b/c coa arose out of D’s actions there, general jurisdiction (coa not related to state) may not be proper venue under (b)(2)
iii. (3) Fallback provision: if there is no district in which action may otherwise be brought as provided in this section (have to do (b)(1) and (b)(2) first), then lawsuit can be brought in any district in which any D is subject to the court’s PJ with such action
a) diverse Ds (no (b)(1)) and events giving rise to claim occurred outside US (no (b)(2))
c. (c) Residency (defines residency for corps in order to choose venue using (b)(1))
i. (1) natural persons (individuals), including aliens admitted for permanent residence, shall be deemed to reside the district in which that person is domiciled
ii. (2) a defendant entity (corp. or unincorporated association) is deemed to reside in any district in which such D is subject to PJ for the civil action in question, [and a plaintiff entity is deemed to reside only in the district in which it maintains its PPB]
a) corps subject to general PJ in state of incorporation, or state of PPB; subject to specific or general PJ based on MC analysis
b) [second half of statute used only if a special venue statute turns on corporate/unincorporated P’s residence]
d. (d) Residency for corps (*or associations) in states with multiple districts: in multi-district state where corp. is subject to PJ for civil action, shall be deemed to reside in any district in which its contacts would be sufficient to subject it to PJ if the district were a separate state, and if corp. doesn’t have sufficient contacts in one district (but all district contacts are enough for PJ in the state), corp. is deemed to reside in district with most significant contacts
i. Venue not proper in other districts in that state where corp. has no significant contacts
B. Transfer of Venue in Federal Court
1. §1404 Change of Venue
a. (a) For convenience, in the interest of justice, a district court may (discretionary authority) transfer any civil action to any other district where the action might have been brought (both venue and PJ would be satisfied) or to any district where all the parties have consented
i. First question is whether case could have been filed in the forum that a party is seeking to move to, (and that the case was filed in a proper venue to begin with) so that party is merely seeking to transfer from one proper venue to another
ii. Court balances factors to decide whether a transfer is appropriate (convenient and in interest of justice) Skyhawke:
a) Court respects P’s choice of forum so D must prove that it is clearly more convenient to transfer (will not transfer if neural)
b) Private interests: access to sources of proof, ability to subpoena witnesses, cost of attendance for witnesses, practical problems (viewing premises) in litigation, possible prejudice or delay if transferred, whether judgment can be enforced in forum
c) Public interests: administrative congestion/distribution of cases, local interest in deciding local cases, familiarity with applicable law, conflict of law problems
2. §1406 Cure or Waiver of Defects
a. (a) when case is filed in the wrong venue, district court can dismiss, or transfer (discretional) to a district where the action could have been brought (both venue and PJ satisfied)
3. §1407 Multidistrict Litigation
a. (a) federal system can coordinate or consolidate pretrial proceedings of multiple lawsuits (e.g. mass torts, airline disasters) with common questions of fact that have been filed (are pending) in different districts, for the convenience of parties and will promote just and efficient conduct, and remanded back to original court after pretrial proceedings if it does not settle before then (or unless all parties agree to transfer)
b. (b) decisions to coordinate or consolidate are made by judicial panel on multidistrict litigation (JPML)
c. (c) can be made by JPML on its own accord, or by motion of any party
4. Van Dusen Rule – Law to be applied in transferred cases
a. Only applies to diversity cases b/c legal fiction that federal law is uniform throughout the nation
b. For §1404(a) transfer: law of transferor/originating court follows the case; transferee court must apply the law of the state in which it was originally filed (forum was correct)
c. For §1406(a) transfer: law of transferor/originating court does not follow the case; transferee court will apply the law of the state in which it sits b/c originating forum was wrong
5. Transfer when originating court lacks PJ
a. If court lacks both venue and PJ, can use §1406(a) to transfer to another venue that is proper and where service of process can be made; but motion to transfer should be made before a dismissal for lack of PJ is granted R12(b)(3)
b. If court does not lack venue, cannot use §1406(a); so if venue is proper but lack of PJ, use §1404(a) to transfer where PJ is proper 
c. When PJ is lacking, courts can use either §1404(a), §1406(a), or §1631 to transfer to a district with proper venue and PJ – Van Dusen rule does not apply (i.e. law of originating forum does not follow)
6. Forum Selection Clause: contractual provision stating that any disputes arising under the contract “may” or “must” be filed in a specified forum
a. When a party files in a forum other than the one specified by the FSC
i. Is dispute covered by the clause?
ii. Is FSC enforceable (no fraud, not overreaching)?
a) Atlantic Marine use §1404 to enforce FSC and transfer to specified forum, unless there are “exceptional circumstances”
b) If FSC specifies foreign (or state) forum, correct procedure is to dismiss for Forum Non Conveniens
c) CA will enforce FSC so long as it does not violate CA policy
1)  Jones v. GNC Franchising CA refused to enforce FSC where franchisee in CA b/c shipping off would violate legislation aimed at protecting franchisees
C. Forum Non Conveniens
1. Federal CL dismissal doctrine permits a district court to decline exercising jurisdiction over a case in order to allow the case to be filed in another more convenient forum when no transfer options available b/c more convenient forum is foreign (or state) court (not it same system)
a. Heavy burden to overcome strong presumption of P’s choice of forum
i. Is there another adequate alternative forum?
a) Piper Court found point of FNC not to do comparative law analysis – Scotland was adequate forum despite app. ct. finding that remedy would be much less favorable to plaintiff than in the forum P chose
b) Forum would be inadequate if remedy was grossly inadequate, as in there is no judicial system at all, or it is utterly corrupt and would not meet basis systems of Due Process (all usually very rare)
ii. Court weighs public and private factors to determine if dismissal is appropriate (same factors as transfer above)
a) Judge will scrutinize more closely b/c otherwise there is no recourse if case is dismissed
b) Private interests: P’s choice of forum, access to sources of proof, ability to subpoena witnesses, cost of attendance for witnesses, practical problems (viewing premises) in litigation
c) Public interests: administrative congestion/distribution of cases, local interest in deciding local cases, familiarity with applicable law, conflict of law problems, burdening citizens with jury duty in unrelated forum
d) Foreign Ps will always be dismissed, but keep American Ps if any
b. Sinochem district court may decide question of FNC before going through in-depth SMJ analysis
i. Question of jurisdiction is only vital if district court decides to proceed on the merits
2. State courts FNC is matter of state law, but most courts follow same general principles in Piper
V. PLEADINGS AND DISCOVERY
A. Notice Pleading and Federal Rules of Civil Procedure
1. General Info
a. Pleadings: initial documents in which the parties set forth their cases
b. Three systems
i. Common Law
ii. Code Pleading
a) CA is code pleading state – plead facts for each element of a claim
1) Doe v. City of LA allegations are to be liberally construed, Ps could use “less particularity” in liberal pleading but failed to overcome SOL with allegations that Ds knew of past occurrences 
iii. Notice Pleading
a) 1938 Federal Rules of Civil Procedure created liberal pleading rules
b) Give notice to opponents and set forth lawsuit – away from pleadings-based litigation towards simplified pleadings and judgments based on merits and evidence
1) Liberal rules of discovery and joinder to avoid case getting thrown out
c. Rule 7(a) Pleadings Allowed
i. (1) Complaint (counterclaims and cross-claims)
ii. (2) Answer to a complaint
iii. (3) Answer to a counterclaim designated as a counterclaim
iv. (4) Answer to a cross-claim
v. (5) Third-party complaint
vi. (6) Answer to a third-party complaint
vii. (7) Reply to an answer, if the court orders one
2. The Complaint
a. Rules
i. Rule 8(a) Claim for relief – a pleading that states a claim for relief must contain:
a) (1) a short and plain statement of the grounds for the court’s jurisdiction, unless the court already has jurisdiction and the claim needs no new jurisdictional support;
b) (2) a short and plain statement of the claim showing the pleader is entitled to relief; 
c) (3) a demand for the relief sought, which may include alternative or different types of relief
ii. Rule 9 Pleading Special Matters – certain coa’s need more (exceptions to Rule 8)
a) (b) Fraud or Mistake: pleading with particularity – heightened standard of pleading
iii. Rule 10 Form of Pleadings
a) (a) Caption; Names of Parties: name court, parties, a title and docket #
b) (b) Paragraphs; Separate Statements: claims in numbered paragraphs for single circumstances
c) (c) Adoption by Reference; Exhibits: can repeat and re-allege facts stated earlier by referring to other sections of complaint; copies of documents added as exhibits become part of complaint
iv. Rule 84 Forms: appendix of forms provide basic requirements of the simplicity and brevity for pleadings, but suggest something more than general and vague assertion
b. Foundational cases – classic interpretations of R8
i. Dioguardi v. Durning liberal pleading rules R8(a)(2) applied to P who represented himself, judge looked behind the facts to find claim though no stated coa
ii. Leatherman S. Ct. rejected higher standard of pleading adopted by dist. ct. under official immunity case for execution of warrants
a) Sierkieweicz affirmed refusing to impose heightened pleading in employment discrimination
c. Reinterpretation of R8
i. Twombly P’s claim for conspiracy in anti-trust case was dismissed; allegations were conclusory and unsupported by any facts where there was other plausible explanations for parallel conduct 
a) Trend towards heightened pleadings for P to show they are entitled to relief
ii. Iqbal pleading must allege facts which show a plausible claim for relief; P’s claim against federal officials for constitutional violations during detainment for 9/11 investigation was dismissed 
a) Judges can eliminate formulaic recitation of elements and conclusions of law,
1) Allegations that officials were “instrumental” and “principle” to plan which deprived P of his rights were legal conclusions not facts, could not show independently that they intentionally deprived him of his rights
b) Then assess what is left to see if there is a plausible claim for relief
1) Violations during detainment in SHU were by lower officials and there is no respondeat superior in constitutional violation cases
iii. To comply with Iqubal plead with as many particular facts as to elements of claim
a) R11: attorneys required to do reasonable investigations into facts and law before filing claim, otherwise subject to sanctions by the court
b) Difficult for Ps to survive motion to dismiss in stating claim supported by sufficient facts when most evidence is in hands of the D
3. The Answer
a. Two ways to respond: Answer or Motion
i. Rule 12(a)(1)(A) unless specified by rule or statute, a D must serve an answer
a) (i) Within 21 days after being served summons and complaint, or
b) (ii) if timely waived service, within 60 days after request for waiver sent, 90 if outside US (R4(d) waiving service)
ii. Rule 12(b) Motion to dismiss
a) 12(b)(1) for lack of SMJ can be made at any time [12(h)(3)]
b) 12(b)(2)-(5) must be made in first responsive pleading – before answer or within 21 days if with answer – or it is waived [12(h)(1)(B)]
c) 12(b)(6) failure to state a claim upon which relief can be granted
d) 12(a)(4) If motion is denied, must file answer within 14 days of court’s decision
b. Three parts of Answer
i. Answer
a) Rule 8(b)(1)(B) must admit or deny allegations asserted by opposing party
1) King Visions Pay Per View if you do not admit or deny an allegation, it is deemed admitted and cannot “demand strict proof” in answer
b) Rule 8(b)(5) “don’t know” must state if party lacks knowledge/info to form belief about the truth of allegation, has the effect of a denial
ii. Affirmative Defenses
a) Rule 8(b)(1)(A) must state in short and plain terms its defense to each claim
b) Rule 8(c)(1) must state any affirmative defenses
iii. D’s Claims
a) Rule 13(a) or (b) Counter claims
b) Rule 13(g) Cross-claims
c) Joinder
c. Amendments Before Trial
i. Rule 15(a)(1)(A) party may amend its pleading before trial once as a matter of course 21 days after serving it
ii. Rule 15(a)(2) other amendments to pleading require opposing party’s written consent or court’s leave when justice so requires
d. R12(b)(6) motion and R8(a)
i. Formal sufficiency = satisfies Rule 8 standards
a) Northrop in ruling on a 12(b)(6) motion under liberal pleading standards of Rule 8, P’s failure to cite the correct statute does not affect the merits of the claim
1) It was not an Iqbal situation b/c P did not plead conclusory allegations; the factual allegations were sufficient to state a claim and informative enough for D to respond – do not have to identify law in detail
ii. Substantive sufficiency = claim has legal merit and existing law is such that remedy can be granted
a) Kirksey where D files 12(b)(6) motion and D can plausibly show that there is no identifiable claim under existing law, burden shifts to the P to identify legal theory – P cannot fail to respond to motion b/c her complaint complies with R8 pleading standards
1) P’s claim was preempted by federal cigarette labeling law; she argued that it should be a new tort, but failed to respond to 12(b)(6) motion and plead the substantive elements of a coa under which she should be entitled to relief
iii. P must provide enough information in complaint to identify a claim for which relief can be granted – “short and plain” statement must have sufficient substantive content to overcome R12(b)(6) motion
B. Discovery
1. Close relationship between pleadings and discovery
a. Original theory for R8(a)(2) pleading standards was to provide low bar to get into court
b. Once in court, discovery allows parties to get all the facts to build case
c. Pleading and discovery rules both interpreted liberally, although a trend towards stricter
2. Three phases of discovery process
a. Pre-Complaint
i. Client walks in to office with problem, start with preliminary fact gathering by asking questions and looking at readily available sources
ii. Rule 11(b) duty to engage in reasonable investigation of the facts and the law, or might be subject to sanctions 11(c)
iii. Start devising discovery plan for what evidence will support elements of claims and whether it will stand
b. Disclosure – after filing complaint and response
i. Rule 26(f) Conference: parties must meet to discuss claims/defenses and possibility of settling; arrange for disclosures; develop discovery plan; after conference, each party must submit written report of discovery plan and schedule for what each party needs
ii. Rule 26(a)(1)(A) Required Disclosures: each party must turn all discoverable information over to the other side before formal discovery request, within 14 days of R26(f) Conference
a) Identification of potential witnesses, including experts (name, address, phone #)
b) Copies or description of documents, electronically stored info, tangible things
c) Computation of damages
c. Formal Discovery
i. Rule 26(b) Discovery Scope: parties may obtain discovery regarding any non-privileged matter that is relevant to any party’s claim or defense
a) Slightly narrower than old rule, making discovery bound by the issues framed in the pleadings, but still broad presumption in favor of discovery
ii. R33 and/or R34 used first (only on parties)
a) Rule 33 Interrogatories: written requests for information (no more than 25), which may be served on an opposing party, and must be answered by whom it is directed in writing and under oath within 30 days
b) Rule 34 Requests for Production and Inspection: requests directed at another party to inspect, copy, test any form of documentation (including electronic) or tangible things, or entry onto property, relevant to discovery for claim/defense
iii. Rules 27-32 Depositions
a) Attorney can ask questions of an opposing party or a witness, answered spontaneously under oath
1)  Questions may be oral (Rule 30) or written (Rule 31)
b) Anyone can be deposed; non-party witnesses must be subpoenaed
c) Must give notice to the deponent and to all parties: date, time, place, subject, request documents
d) All questions must be answered, and transcript can be used at trial – objections can be raised as to relevancy to discovery
iv. Rule 35 Physical and Mental Examinations: must have court order for an examination of a party’s physical or mental condition, granted for good cause; if party refuses, have to get court’s discretionary approval
v. Rule 36 Requests for Admission: written device through which one party asks another party to admit or deny the truth of a specific matter relevant to the pending action; failure to respond establishes it admitted; a matter expressly admitted is conclusively established, unless court permits it to be withdrawn
vi. Rule 37 Failure to Make Disclosures or to Cooperate in Discovery; Sanctions: court may impose sanctions on a party or attorney who fails to obey court orders, fails to comply with basic rules, or fails to participate in disclosure or discovery
a) Always cooperate; always object to privileged information
b) Spoliation of evidence: do not destroy any documents if you know you have been sued; client will be sanctioned by jury instruction that deems evidence as proven
1) Social media – assume nothing is private
2) Advisory council moving towards requiring finding of willful destruction for sanction
3. Limits and Exceptions to Discovery
a. Rule 26(c) Protective Orders: parties may move for protective order to forbid, limit, or specify disclosure or discovery (e.g. only lawyer can look at disclosure to protect trade secrets), entered for good cause
b. Privilege: policy favoring confidentiality outweighs access to evidence
i. General presumption is that there is no privileged information
ii. Constitutional and statutory privileges
iii. Common Law privileges (federal and state laws)
a) Dr/patient
1) Jaffee court found psychotherapist privilege protected therapist from disclosing info about therapy sessions with a PO who had killed a person
A) All states recognized, private necessity to encourage free and open communication in confidence, public good in facilitating mental health who might otherwise act out
b) Journalist: facilitate flow of information by keeping sources confidential
c) Priest/penitent: facilitate repentance in freedom of faith
d) Husband/wife
e) Attorney/client: information about legal advice is privileged, whether or not attorney is getting paid; effective representation requires full and frank communication b/w lawyer and client
1) Upjohn: in-house counsel sent questionnaire to mid-level managers for internal investigation into foreign bribes; IRS investigation wanted access to questionnaires but court held as privileged communication – information relevant to need for legal advice of the client (corporation)
f) Work product privilege: protects materials prepared by attorney to help client in anticipation of litigation
1) Hickman Court barred discovery of defendant counsel’s notes of interviewing witnesses
A) Wanted to protect integrity of procedure and representation out of fear that lawyers would never keep records, would encourage free-riding, and lawyers would become witnesses in their own trials
2) R26(b)(3) cannot obtain documents prepared for litigation unless a showing of undue hardship or necessity (e.g. witnesses had died), and even if such a showing, can never have the mental impressions, opinions, legal theories
g) Non-testifying expert witnesses: do not have to disclose identity or opinions of experts consulted or retained for pre-litigation preparation and understanding of facts R26(a). Party may only obtain discovery of non-testifying experts with showing of “exceptional circumstances” R26(b)(4)(D)
VI. SUPPLEMENTAL JURISDICTION
A. General Info & History
1. Remember: each claim, counterclaim, or cross-claim must have its own SMJ asserted in the pleadings to be heard in federal court
a. Supp. Jxd. Allows a federal court to hear a claim which has no independent basis for SMJ (i.e. state claims), but is related to common issues in the federal claim that judicial efficiency warrants the court hearing the entire case
2. Pendent Jurisdiction: judge-made doctrine where the court has discretion to exercise jxd over claims brought by original P which meet the common nucleus of operative fact test
a. Gibbs P brought 2 federal statutory claims (§1331 federal question/arising under jxd) and 2 state claims. Court has discretion to exercise supp. jxd. if:
i. Is there a substantial federal issue/claim that is constitutional under Art. III?
ii. Do state law claims and federal claims arise out of a common nucleus of operative fact? (That Art. III grants jxd. over entire case/dispute)
iii. Discretion should consider efficiency, fairness, jury confusion, if federal issues are resolved early, whether a state law claim overpowers case and should be filed in state
3. Ancillary Jurisdiction: court has discretion to exercise jxd over claims asserted by parties other than the original P (counterclaims, cross-claims, impleader, etc.)
a. Owen v. Kroger wrongful death claim brought in under diversity §1332 jxd originally K v. OPPD, Owen brought in by OPPD R14 indemnity under ancillary b/c met common nucleus of operative fact test. K amended complaint against Owen (still constitutional b/c comm. nuc.), but learned that Owen was same state IA citizen and complete diversity destroyed (congressional intent) so court did not exercise ancillary jxd
i. Allowing a P to bring a separate state claim without federal diversity would go against congressional intent b/c P could bring claim in state court – cannot circumvent congressional diversity requirement by waiting to add non-diverse party to complaint
a) A non-diverse D brought in (Owen) can assert claim from defensive position b/c D brought in against their will and ancillary jxd is proper
4. Pendent Party Jurisdiction: trying to assert a jurisdictionally insufficient claim against another party in addition to the jurisdictionally proper claim against the first party
a. Aldinger P asserted federal civil rights claim against officials, but separate state claim against non-diverse county went against congressional intent (at the time) to bar civil rights claims against counties
b. Finley P asserted claim under federal torts claim act against U.S., but separate state claim against non-diverse city was not intended by congress by express statute (so Congress wrote 1367)
B. §1367 Codified Supplemental Jurisdiction
1. §1367(a): except in (b) and (c) or expressly provided by federal statute, in any civil action which the district courts have original jurisdiction (§1300s), district courts shall have supplemental jurisdiction over all claims that are so related that they form the same case or controversy under Article III
a. broadest use of supplemental jurisdiction; CNOF is slightly narrower based on facts, so if you meet Gibbs then you meet 1367(a)
2. §1367(b) in diversity cases, district courts shall not have supplemental jurisdiction over P’s claims against persons joined under R14, 19, 20, 24, or claims by Ps joined under R19 or R24, when it would be inconsistent with §1332 (to allow P to bring in claims against non-diverse parties after diversity SMJ is established in pleading)
a. Do not treat P as a D even if asserting counter-claim from defensive position
3. §1367(c) courts may decline to exercise supplemental jurisdiction over a claim if:
a. claim raises novel/complex issue of state law
b. claim substantially predominates over the claims which district court has original jxd
c. district court has dismissed all claims over which it has original jxd
d. other compelling reasons in exceptional circumstances
4. §1367(d) Tolling provision allows persons to bring state claims that may not have been known at filing or were declined in federal court while federal court claim is pending and for 30 days after dismissed
VII. Joinder of Claims and Parties
A. Joinder of Claims by Plaintiffs and Defendants
1. Claims and Counterclaims
a. Each claim needs a joinder rule and must also satisfy SMJ and venue independently
b. Rule 18(a): a party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as independent (no relationship test) or alternative claims, as many claims as it has against an opposing party (no restrictions as to how many)
i. Claim: filed by plaintiff to initiate lawsuit
ii. Counterclaim: filed in response to claim, usually D in third part of responsive pleading (answer, affirmative defenses, claims)
iii. Crossclaims: claims by parties on same side of lawsuit
iv. Third-party claims: claims by anyone brought in as a third party
c. Rule 13 Counterclaim and Crossclaim 
i. R 13(a) Compulsory Counterclaim
a) In General (1) pleading must state as a counterclaim any claim that – at the time of service – the pleader has against an opposing party if the claim: 
1) (A) arises out of the transaction or occurrence (logical relationship test) that is the subject matter of the opposing party’s claim; and
A) Law Office of Jerris Leonard lawyer sued client for breach of contract for failure to pay attorneys fees and client didn’t respond so defaulted. When client tried to bring own suit for malpractice, court held claim was barred b/c it was a compulsory counterclaim to lawyer’s breach of k claim.
i) Logical relationship test defines ‘same transaction or occurrence’
ii) Client’s malpractice claim and attorneys fees claim requires looking at same facts and evidence, does not matter that they are different bodes of law
2) (B) does not require adding another party over whom the court cannot acquire jurisdiction
3) Res Judicata: if you don’t bring a compulsory claim, you are forever barred from bringing
A) R15 if answer but forget to assert compulsory claim, have 21 days to amend or if past time can ask for opposing party or court’s leave
4) Assume that if you have a compulsory claim that meets same transaction or occurrence/logical relationship test, you automatically fit within and satisfy §1367(a) same case or controversy SMJ (broad standard)
5) Counterclaim to a counterclaim: P can choose any claims to assert, but once D counterclaims, P is also bound by 13(a) to respond with any claims that arise from same ToO
A) Semmes Motors v. Ford P failed to assert compulsory counterclaim to D’s answer in NJ court, so when tried to bring it in NY court, case was dismissed.
b) Exceptions (2) the pleader need not state the claim if: 
1) (A) when action was commence, the claim was the subject of another pending action; or
2) (B) maturity exception: claims D didn’t possess at time of answer or matured later, can file supplemental answer
A) Burlington RR v. Strong P sued employer for injuries, D had already paid $11k in insurance and moved to set aside but judge denied and said to file separate k claim. Second action for k claim court found was not compulsory and was not barred
i) Injury negligence claim and insurance claim require looking at different facts = not compulsory
ii) D had no right to offset insurance amount in answer b/c would only be able to after judgment is entered = maturity exception
ii. Rule 13(b) Permissive Counterclaim
a) Pleading may state as a counterclaim against an opposing party any claim that is not compulsory
1) Hart v. Clayton Parker P has JC Penny credit card debt and files abusive collective practices against collection agency under federal FDCA; D’s counterclaim is for debt owed, and P argues no SMJ over counterclaim
A) Court holds D’s counterclaim is not compulsory and thus does not automatically satisfy §1367(a) (R13(a) ToO fits within §1367(a) CoC)
i) Claim for debt collection requires different facts than what debt she owed
b) Jurisdictional split on whether 13(b) counterclaim satisfies SMJ
1) Bright light rule: if claim fails to meet 13(a) ToO logical relationship test then would not meet §1367(a) CoC and court should dismiss 13(b) counterclaim for lack of SMJ
2) 2nd Circuit trend: although claim does not meet 13(a) ToO logical relationship test, 13(b) might still meet broader language of §1367(a) CoC
d. Parallel Federal Proceedings
i. First filed rule: second action should give way to the first action, even if P filed both and wants to drop the first action. 
a) Parties who fail to file compulsory counterclaims in a suit that is still pending, often attempt to file the claim in another action Semmes
b) Prevents forum shopping and promotes purpose of 13(a) judicial efficiency
2. Cross-claims
a. Rule 13(g) pleading may (permissive) state as a crossclaim any claim by one party against a coparty if the claim arises out of the transaction or occurrence that is the subject matter of the original action or of a counterclaim
i. Substantive cross-claims turns coparty into opposing party, and cross-claims must be answered by any 13(a) compulsory counterclaims arising out of same ToO
a) Rainbow Management Group v. Atlantis in passenger injury case Barry Rainbow failed to respond with damages claim to Atlantis’ cross-claim for breach and indemnity, so Rainbow’s separate action for damages was barred as a compulsory counterclaim
ii. Non-substantive cross-claims (contribution and indemnity) do not require an answer to include compulsory counterclaims
iii. Harrison v. M.S. Carriers car accident injury case when D moved to federal court, Ps tried to amend complaint R15 make one P a D in order to defeat diversity but court said should have filed cross-claim against P
a) But Ps would not have had opportunity assert pleading to bring cross-claim until D had answered complaint
b) Also, would not have SMJ if no diversity, and would violate 1367(b) in a claim by plaintiffs against parties joined under R20
B. Permissive Joinder of Parties by Plaintiffs
1. Rule 17(a) Real Party in Interest
a. 17(a)(1) action must be prosecuted in the name of the real party in interest 
i. real party in interest: person who possess right sought to be enforced
b. 17(a)(3) failure to prosecute in the name of the real party in interest may not be dismissed until after an objection and reasonable time allowed for real party in interest to ratify, join, or substitute – a relate-back provision
i. Green v. Daimler Benz, AG P brought products liability case against D, D removed to federal and moved to dismiss that P was not real party in interest. P timely substituted insurance company and court allowed b/c it is within reasonable time after objection
c. Protects Ds from being sued in multiple actions by people who don’t have a right to sue; Ds must raise objection promptly by motion or affirmative defense in answer or else objection is waived
d. §1359 cannot improperly or collusively assign or join a party in order to invoke diversity jurisdiction in federal court
2. Rule 20 Permissive Joinder of Parties
a. (a) Persons who may join or be joined
i. (1) Plaintiffs. Persons may join in one action as plaintiffs if:
a) (A) they assert any right to relief w/ respect to or arising out of same transaction, occurrence, or series of transactions or occurrences; and
b) (B) any common question of law or fact shared by all plaintiffs 
ii. (2) Defendants. Persons (and property for in rem) may be joined in one action as Ds if:
a) (A) any right to relief is asserted against them w/ respect to or arising out of same transaction, occurrence, or series of occurrences; and
b) (B) any common question of law or fact shared by all defendants
b. Exxon class action and Star Kist injury case held supplemental jurisdiction proper over AIC deficient Ps b/c an anchor claim with an independent basis for jurisdiction was not a claim by a P against a party joined under R14, 19, 20, or 24, and AIC deficient Ps not made parties under R19 or 24
i. Anomaly: Where there is one D or a class of Ds (R23), supplemental jurisdiction will be proper if at least one P meets AIC. Where there are multiple Ds but not enough for a class, there will be no supplemental jurisdiction over Ps claims who do not meet AIC for diversity cases.
c. Rule 20 ToO satisfies §1367(a) CoC jurisdiction, but where there is no complete diversity or where neither P meets AIC on their own (no aggregation of different Ps claims), no supplemental jurisdiction
d. Rule 21: Misjoinder is not grounds for dismissing. On motion or on its own, the court can add or drop a party, and can also sever any claim against a party.
C. Joinder of Parties by Defendants
1. Joinder of Third Parties under R13(h): Ds use when asserting a counterclaim (13(a) or 13(b)) or crossclaim (13(g)) against an existing party in order to add a new party, by satisfying R19 or 20
a. Schoot v. US Schoot sued gov’t for tax penalties wrongfully assessed against him, US counterclaims 13(a) and brings in Schoot’s employer as third party 13(h) – meets R20 same ToO and common question of fact 
i. Still §1331 SMJ, regardless of whether it was a 13(a) or 13(b) counterclaim
b. A party joined under 13(h) cannot object to venue
c. Hartford Steam Boiler Insurance co sues plant for declaratory judgment that it did not owe for explosion/accident, plant counterclaims 13(a) and brings in other insurance co 13(h) + R20 ToO & common question of fact
i. Bringing in 2nd insurance co defeats diversity SMJ, so look to 1367 – (a) is met under CoC, and (b) not a problem b/c not a claim by a P against a party joined by R20 (brought in by 13(h))
ii. 13(a) ToO/logical relationship will satisfy 1367(a) CoC SMJ, but must make sure 13(b) permissive counterclaim satisfies SMJ
2. Impleader – Joinder of Third Parties under R14: used to assert a claim against a new party who is or may be liable to a party for relief limited to indemnity, contribution for claim against it
a. Rule 14(a) When D may bring in a Third Party
i. 14(a)(1) D may serve summons and complaint to nonparty who is or may be liable to D for claim against D; must file within 14 days after original answer, or move for court’s leave if after 14 day period (D becomes Third Party P)
ii. 14(a)(2) New party is Third Party D must assert any R12 defense against TPP, must assert any R13(a) counterclaim and may assert 13(b) against TPP or any 13(g) crossclaim against another TPD, may assert any defense against original P, and may assert any claim arising out of same ToO as original P’s claim against original P
iii. 14(a)(3) P may assert against new TPD any claim of same ToO as original claim, and TPD must then assert any R12 defense and R13(a) counterclaim, and may assert 13(b) or 13(g)
a) Be wary in diversity cases of §1367(b) for P’s claims against party joined by R14
iv. 14(a)(5) TPD may use this rule against a non-party who is or may be liable to TPD – successive impleader can go on multiple times
b. Wallkill W sued Tectonic for faulty land survey, T tried using R14 to bring in Poppe developer b/c T did not have 13(a)(b)(g) claim to use 13(h). 
i. T cannot bring Poppe in under R14 b/c R14 is limited to derivative liability indemnity – T was asserting a defense not indemnity, and T and Poppe did not have a contract
c. Piggybacking under Rule 18(a): once a R14 indemnity claim is properly asserted, D may join any other claims of alternative liability against the TPD as long as SMJ is also met
d. Rule 14(b) When P may bring in Third Party: when a claim is asserted against a P, then P may bring in third party under this rule same as a D would be able to
i. Guaranteed Systems GS sued in state court for payment owed for construction k, Nat’l Can removed to federal (§1332 diversity) and answered 13(a) counterclaim, GS tries to bring in HydroVac under R14(b) but destroys diversity
a) Even though GS not using 14(b) to run-around diversity requirement (Kroger evasion), violates plain reading §1367(b): claims by a P against a party joined under R14
D. Intervention by Absentees – a stranger can intervene in a case if they have an interest in the claim or could be harmed if the trial proceeds without them
1. Rule 24(a) Intervention of Right. On timely motion, court must permit anyone to intervene who:
a. 24(a)(1) statutory: unconditional right to intervene by federal statute; or
b. 24(a)(2) claims an interest relating to transaction/property that is subject of action, and is so situated that disposing the action may impair or impede the movant’s ability to protect its interest, unless existing parties adequately represent that interest
i. Requirements to intervene
a) Timely: contextual to case whether party tries to get in long after it is aware of interest or whether intervening would disrupt litigation, may not ripen till after judgment when they find out party will not appeal
b) Interest in transaction: does not necessarily have to be an injury (as in standing purposes), but a direct, substantial and legally protectable interest
c) Interest is impeded or impaired
d) Adequacy of representation: have to show that they bring something to the litigation that otherwise would be ignored or overlooked – a different interest; if same arguments or representing same interest court has discretion to deny
ii. Great Atlantic & Pacific Tea Developer sued Town to challenge ordinance prohibiting commercial development, Group intervened to support validity of ordinance but court held Group’s interest was adequately represented by Town
a) Government agencies can always intervene when constitutionality of law is in question; cannot sue private parties for constitutionality issues (24(b)(2)?)
iii. Mattel v. Bryant Mattel sued Bryant in state court for b/k, trade secrets in Bratz dolls that Bryant took to MGA. Bryant removed to federal under §1332 diversity, MGA intervened b/c Bryant might not adequately represent (could settle for less) and MGA has more money to litigate
a) Letting MGA in looks like it destroys diversity SMJ and Mattel tried to argue that MGA was indispensible party 19(b) and thus b/c diversity is destroyed should remand to state so case can go forward, but court held MGA not 19(b) indispensible (19(b) would look like run-around and inconsistent w/ §1332)
1) Intervention of non-diverse, non-indispensible party will not destroy SMJ
b) Also does not violate §1367(b) b/c MGA is not a P joined under R24 = not inconsistent with 1332 
2. Rule 24(b) Permissive Intervention.
a. 24(b)(1) On timely motion, court may (discretionary) permit anyone to intervene who:
i. 24(b)(1)(A) statutory: conditional right to intervene by federal statute; or
ii. 24(b)(1)(B) has a claim or defense that shares with main action a common question of law or fact
a) Great Atlantic Group had common question of law to uphold ordinance, but court worried that it had too much collateral interest that would unduly delay or prejudice the adjudication of the rights of the original parties
b. 24(b)(3) Court has discretion and must consider whether intervention will unduly delay or prejudice the adjudication of the original parties’ rights.
3. Rule 24(c) Must file motion to intervene stating grounds for intervention in a pleading – either a complaint or answer depending on which side intervening on
E. Interpleader – when two or more persons each claim they are entitled to same property at stake, the stakeholder can bring action or join all claimants to interplead and litigate who is entitled to the stake
1. §1335 Statutory Interpleader requirements (easier to satisfy):
a. SMJ: §1335 minimal diversity b/w claimants – at least two claimants are diverse citizenship (consider stakeholder’s citizenship if also a claimant), and value of stake is $500
b. PJ: §2361 nationwide service of process (as long as MC with US, can serve in any state)
c. Venue: §1397 venue is proper in a district in which any claimant resides
d. Deposit: stakeholder must deposit stake or value of stake with court
e. Enjoin: §2361 court may enjoin nationwide other actions in state or federal involving stake
2. Indianapolis Colts team owner found out Baltimore could take ownership of Colts franchise under eminent domain of arena lease so signed with Indianapolis lease. Baltimore filed to enforce condemnation of franchise against owner, ID used §1335 interpleader for new lease. Court held not same legal stake – ownership of franchise and lease agreement in ID – interpleader dismissed
3. Rule 22 Interpleader requirements (not as easy to satisfy):
a. SMJ: §1332 complete diversity and AIC over $75k (§1331 federal question, §1367?)
b. PJ: Rule 4(k)(1)(A) borrow state’s long arm statute
c. Venue: §1391 a) any district of state if all claimants reside in that state, b) substantial part of events
d. Deposit: optional
e. Injunction: court may enjoin all other actions involving stake
i. §2283 federal court may not stay state actions unless it is necessary in aid of its jurisdiction, to protect its judgments, or unless Congress expressly provides
4. Geler federal and state actions against Bank for CD stake, consolidated in one state action, Bank interpleads all claimants §1335
a. Bank cannot use §1335 b/c no minimal diversity – all claimants are aliens
b. R22 requirements met (§1332 complete diversity and AIC), but court does not enjoin state action b/c Bank failed to meet preliminary injunction standard
i. Irreparable harm if injunction not granted: Bank could not show b/c did not request NY state to stay case, and
ii. Likelihood of success on the merits or sufficiently serious question going to merits, and
iii. Balancing of hardship tipping in favor of party who wants relief
5. Defensive Interpleader – D can use §1335 or R22 in counterclaim or crossclaim to bring in claimants – Bank should have in A-1 13(b) + 13(h) executor + 20(a)(2) + 22
F. Compulsory Joinder – a defensive tool to bring in a party that is required to be joined and without whom the action cannot proceed
1. Rule 19 Required Joinder of Parties
a. (a) Persons Required to Be Joined if Feasible (Required?)
i. (1) Required Party: a person who is subject to service of process and whose joinder will not deprive the court of subject matter jurisdiction must be joined as a party if:
a) (A) in that person’s absence, the court cannot accord complete relief among existing parties (P’s, absent party’s point of view); or
b) (B) that person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person’s absence may:
1) (i) as a practical matter impair or impede the person’s ability to protect the interest (P, D, or absent party’s point of view); or
2) (ii) leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations b/c of the interest (D’s pov)
ii. (2) Court must order required person be made a party if feasible
a) Feasible? – PJ (100 mile bulge helpful)? Does bringing in violate diversity SMJ?
iii. (3) If joined party objects to venue and venue would be improper, court must dismiss that party.
b. (b) When Joinder Is Not Feasible: if required person cannot be joined (destroys SMJ, no PJ, etc.), court must determine whether in equity and good conscience, the action should proceed among existing parties or should be dismissed. Factors:
i. (1) whether a judgment rendered in person’s absence might prejudice that person or the existing parties;
ii. (2) whether prejudice could be lessened or avoided by: protective provisions, shaping relief, or other measures;
iii. (3) whether a judgment rendered in person’s absence would be adequate; and
iv. (4) whether the P would have an adequate remedy if the action were dismissed for nonjoinder
2. Temple back surgery patient sued manufacturer of screws, D moves to dismiss for failure to join Dr. and hospital as necessary parties. S Ct held joint tortfeasors are never 19(a) required parties, and thus do not have to do 19(b) analysis of whether to dismiss or proceed.
a. P can structure lawsuit as she pleases
b. There would be no prejudice b/c Synthes could have brought in as third party under R14
3. Rule 12(b)(7) motion to dismiss for lack of indispensible party
4. Pimentel class action trying to enforce judgment for civil rights claim against president’s assets in Merrill Lynch in NY. Merrill files interpleader for class and Philippines gov’t. Philippines claimed sovereign immunity so could not be joined, but they are required party so Court said dismiss for failure to join.
a. Sovereign immunity makes it unfeasible to join b/c court cannot exercise jurisdiction
b. Philippines already working it out in their own judicial system – protect comity
VIII. EASY ERIE
A. Twin Aims
1. To avoid inequitable administration of the law = result in state court should be the same in federal court
2. To prevent state-federal forum shopping
B. Conflict of Laws
1. Substantive law
a. Erie when there is a conflict between state and federal substantive law, the default under §1652 RDA is to apply state law where case was originally brought unless federal law otherwise requires or provides (e.g. antitrust) 
i. Van Dusen when case transfers, the transferee court must apply the law of the transferor court if a §1404 transfer where original forum was correct, or the law of the transferee court if a §1406 transfer where original forum was incorrect
ii. Klaxon a state’s substantive law includes its choice of law rules – apply states’ choice of law methodology to decide which state law should apply
a)  if §1404, apply transferor’s choice of law methodology to decide which states’ law applies (CA uses governmental interest test), and if §1406, apply transferee’s choice of law methodology
iii. In overturning Swift, Erie court said there is no general federal common law (but there is specialized federal common law which if it exists would apply over state law)
2. Procedural Law
a. Track 1: federal procedural statute or section of Constitution conflicts with state procedural 
i. Ricoh apply federal statute if it exists and applies to the issue
a) D wanted to transfer to another federal court by invoking FSC and P argued that AL law made FSC unenforceable. Court held, there is federal statute governing transfer (§1404), so apply it
1) “Harmonizing” law: still consider FSC in determining whether it is in the interest of justice for court to transfer case under §1404
ii. On exam, look for 7th A, §1332, or §1404 and “state law provides…”
a) What is state law competing against, and whether federal statute will win
1) Why federal law applies: Supremacy Clause & §1652 federal law otherwise provides
b. Track 2: Federal Rule of Civil Procedure (derived from Rules Enabling Act)
i. Hanna FRCP applies as long as it is valid – actually regulates procedure – and does not enlarge, abridge, or modify any substantive rights of the parties
a) R4 SOP is housekeeping, purely procedural rule – does not affect substantive right, tells you how to do something – not likely to influence forum shopping
ii. Walker R3 when lawsuit is commenced (by filing complaint) is classified as procedural, but it does not cover commencement for SOL purposes – SOL treated as substantive b/c it can extinguish a party’s right to sue (Guaranty Trust)
a) If federal rule is outcome determinative, apply state law
iii. Even if a rule may be outcome determinative, if it exists and clearly applies, however powerful, then apply it
a) R8 + Iqbal pleading standards apply
b) R56 summary judgment applies – more like mechanics of case than substance of claim
c) R23 class action joinder rule on how to bring case
c. Track 3: federal judge-made procedural standard
i. If asking a judge to come up with a new federal CL procedural rule would be substantively outcome determinative, then apply state law
a) Guaranty Trust P knew NY SOL had expired so was trying to get judge to create tolling SOL rule – trying to get a better outcome
IX. ADJUDICATION WITHOUT TRIAL – Summary Judgment
X. APPELLATE REVIEW
XI. THE BINDING EFFECT OF A FINAL JUDGMENT
XII. 
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