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FALL SEMESTER

PERSONAL JDX

In Personam Jurisdiction: BASIS + NOTICE

BASES:

1. Traditional Basis: 

IN PERSONAM JDX
a. Pennoyer v. Neff: Rule of Territoriality. Pure power a basis of JDX.

i. 4 BASES for JDX.

1. Physical/Transient Presence: Tagged

a. 3 MAJOR MODERN approaches to Presence:

i. FROM BURNAM CASE: they got JDX over him

ii. Scalia: Knowledge that you are in the forum is good enough. Therefore: tagging is good enough

iii. White: Voluntary/Knowing Presence required. 

iv. Brennan: Tagging plus something else. 

1. Contacts/relation to forum. He just wants a little bit more.

2. Voluntary Appearance in Court: 

3. Domicile: Resident. 

4. Express/Implied Consent to Service through Agent

a. Expressed: Non-resident appoints agent/rep in State to receive notice. Kane case: Jalopy riders; signed paper when entered NJ.

b. Implied: Express appt. not required. Hess v. Pawloski.
2. Modern Basis: 

LONG-ARM JDX
a. International Shoe. Minimum Contacts Test
i. PURPOSEFUL AVAILABLE: Has def. “purposely availed” itself of privilege of conducting activities in forum state or directed it’s activities to forum state and enjoying benefits and protections of state? Quid Pro Quo
International Shoe: Four main elements

a. Soliciting business

b. Owning or renting property

c. Deriving revenue from forum state

d. Having offices and/or employees in forum state.

1. Contractual Relationship

a. K/Legal Relationship

i. McGee: Benefits received from state, breach arose directly out of contacts even though only one contact. 

ii. Hanson: Del. Trust Co. Trustee didn’t expect to be sued by 3rd party sister. T-no intentions w/sisters. 

iii. Burger King: Michigan franchise hailed into court b/c HDQRTS in Fl. They shouldn’t have been surprised.
1. Contact must be substantial. 
2. Nexis of foreseeability to be hailed into that court. Further narrows McGee. One contact not enough, must also be SUBSTANTIAL.
a. Elements of substantial:
i. Stream of payments
ii. Choice of law clause
iii. Negotiations
iv. Contemplated future consequences
v. Terms of the K.
vi. Sophisticated Business People.
iv. Chalek: mouse click 

1. Passive buyer: passive—no IPJ. Active purchaser: Purchaser dictates K. Vigorously negotiates K.

2. Related Conduct and C/A: Situations where D or it’s employees entered state and conducted business there and there is a related C/A. 

3. Stream of Commerce: 

a. Gray: Mere awareness of product downstream is enough, even indirect. BROAD INTERPRETATION. Getting $$ from product in forum state.
b. WWVW: Narrows Gray. D needs purposely avail to that market downstream. P needs to prove D’s efforts to place product in the stream—indirectly/directly. NOT AN ISOLATED EVENT. No JDX when product makes its way to state b/c P brought it there. 
a. White: no JDX over WWVW + Seaway b/c didn’t seek some contact in Oklahoma
b. Brennan: (Dissent) JDX b/c there have been SOME contacts in that state. Accident happened in Ok., witnesses, etc. Def. should have believed car would not stay in tri-state area. FAIR and CONVENIENT!
c. Keeton v. Hustler: Doesn’t matter level of contacts. NH not biggest market but you should expect to be sued wherever you sell your mag. Very foreseeable to be summoned throughout U.S. 

d. Asahi Metal: Stream of commerce plus. Need more knowledge products ends up in forum state. Some courts theory read theory as to apply to component parts and not finished parts.

i. O’Connor: mere awareness not enough must be purposely directed there. Must be clear evidence D wants to serve that market directly. 

1. 4 Factors: advertising in the forum. Advice to customers in forum. Design to cater to forum state. Marketing through distributor to forum. 

ii.  Brennan: mere awareness IS enough.

iii. Stevens: show large amount of sales/revenue for sufficient basis of JDX. 

a. Post Asahi courts have used these approaches.

i. Component Parts: Have little ability to control where finished products go, so it may be unfair to allow JDX over them
ii. Finished Product: Where manufacturer has more control over finished product entering forum state it will be fairer to allow JDX.
iii. Volume of goods in forum state: Regular and extensive sales of product in the forum state that he knew would enter the particular forum. May be IPJ.
4. Effects Test





THREE tests for Effects Test

1. D expressly aimed his tortuous activity at forum.

a. Panavision: must show where brunt of forum is felt, here a letter from Toeppen to Panavision aimed harm. 

i. Something MORE is directing intentional conduct/actions.

1. Expressly aimed at forum state.

2. Causing harm; D knows it is likely to be suffered in that forum.

b. ZIPPO TEST: 3 categories of “Doing business” on internet.

i. Interactive Web site: knowing and repeated transmissions of files = web bricks and mortar/virtual store.  YES PJ

ii. Passive, merely informational web site: NO PJ. Loyola Library Website, blog websites.

iii. If user can exchange Info w/host computer, then PJ can be determined: examine level of interactivity and commercial nature of info exchanged: PJ DEPENDS
1. D committed intentional tort. 
a. Kulko: did not purposely avail himself to state. Divorced parents. Father goes to Cali and gets served. Wasn’t purposely establishing contacts that were harmful. Trying to see kids, that’s it.

b. Calder v. Jones: Reporters purposely targeted CA.D’s status as employees; not immune from liability nor is 1st amendment.

2. Harm suffered in that forum.

a. Calder: brunt of harm in Cali.
Exam: Case that involves legal instrument which cases will you want to think about?


ii.
RELATED REQUIREMENT
Courts view relatedness: is it enough for general JDX? If not, then is there a relationship btwn claim and purposeful forum contacts to allow for specific JDX. If not, then usually no JDX.

a. D has limited contacts: P’s claim must usually arise from those contacts

b. As D’s contacts increase, relatedness requirement is decreased—so that P’s claim can relate to but need not arise from those contacts.

c. IF D’s forum contacts reach point of systematic, continuous, and substantial, court may exercise general JDX allowing it to entertain claims that not way related to D’s contacts.

	Situation
	General/Specific
	Quid Pro Quo
	Jurisdiction?

	Reg / continous / systematic
	Specific
	Yes
	Yes

	Reg / continous / systematic
	General
	Depends
	Depends

	Isolated / Casual


Harris V. Balk
	Specific
	Yes
	Yes

If you do one thing; jurisdiction

	Isolated / Casual
	General
	No
	No

	Vairo drives through Texas and gets sued for column she wrote, too general. No jurisdiction


1. Specific: 
Case arises from/relates to D’s direct activities in forum state.





a. “But for” cause: broad and liberal. 9th circuit

Hess v. Pawloski: case is related to auto accident. JDX.

Nowak v. Tak: expressively targeted Nowak’s employees in Mass, BLEND w/Proximate cause.
b. Substantial connections: middle ground: 6th circuit

c. Proximate cause: Foreseeability: based on D’s conduct, they should be expected to be hailed there. strict and narrow. 2nd & 8th circuits

Nowak v. Tak: Aggressive nature in recruiting customers in Mass. Created link when hurt in Hong Kong Hotel. 

WWVW: Purposely set up business in Oklahoma.

d. Lie in the wake: commercial activities Def. submitted to JDX. 7th circuits

2. General: Claim totally unrelated to D’s forum contacts b/c contact so 

pervasive. “BRICKS and MORTAR” in forum state—domicile, doing business. 

Perkins v. Mining Co: Prez set up office in Ohio during war. Bricks in forum, enough activities in Ohio to make it fair, (JDX is necessity).  

Helicopteros: on it’s face: seems like Specific JDX, but P didn’t argue that (idiots). (but for pilot’s training in texas..)Argued for General JDX instead. So no JDX b/c no bricks in Texas, mere sales/transactions through regular and systematic means does NOT mean general JDX. Relationship w/specific companies not necessarily forum state.

Bryant: JDX by necessity, not many contacts but have bricks. 3 employees in small office in NY who solicit NY citizens. Enough! General JDX.

Scary Bed case: Texas Parents bought NC made bed in Virginia. C/A + case in Texas. P uses web site to obtain general JDX. Zippo test: large volume of business and interactive Web Site: General!!

iii.
REASONABLENESS REQUIREMENT
Defendant’s burden to show that notions of fair play and substantial justice are offended.

5 FACTORS


1.
Burden on D to prove inconvenient.

a. If D is foreign, Due Process requires extra caution in asserting JDX.

b. Interests of P and forum will justify serious burden on D.

Cornelison v. Chaney: Nebraska Truck driver, drives through Cali 20X/year. Accident in Nevada w/Cali plates. How could this be inconvenient? It’s not. (also passes But-for test in relatedness)

Nowak: Foreign party will ALWAYS be inconvenienced thus burden must be special/unusual.



2.
Forum State interest in adjudicating dispute.

a. in providing a forum for its citizens, to protect consumers, deter manufacturers.

b. this forum is better equipped to apply its laws than other forums.


Asahi: unreasonable for CA to exercise IPJ. Remaining parties were Japan v. Taiwan. Courts shy away from int’l disputes. 

Nowak: MA had an interest in protecting its citizens from harm and in providing them a forum to redress wrongdoings.



3. 
P’s interest in obtaining convenient and effective relief.






a. How mobile is P’s case?..witnesses, evidence, etc.






b. P’s necessity.







i.   only forum in the world?







ii.  only forum to sue all D’s together?

iii. No other forum in US?

Nowak: HK’s fees and potential instability. MA. In best interest for P too.
4. 
Administration of Justice: efficiency

Nowak: HK’s fees and potential instability. Mass. In best interest for P too.
5. 
Other states/nations that may have an interest in furthering their substantive policies.
Nowak: HK and MA had interests in case, it wasn’t clear that HK’s interests outweighed MA’s.

3. Modern Basis: 

IN-REM JDX


TRUE IN REM: 
Dispute over property btwn 2+ people.

Conclusion: AGAINST THE WORLD: Binds everyone whether or not involved in suit and received notice








QUASI IN REM:
Only affects interests of particular persons involved in suit.

Boundary: who owns the 3 foot strip of land btwn? Determining title btwn 2 people.

Hybrid: P has no prior interest in property, but is using it to satisfy claim 

(to get in-personam like JDX)

1. C/A relates to unattached property. P seeks to enforce a pre-existing interest in the land

a. Personal injury action based on homeowner’s failure to maintain the sidewalk on the property. 

2. C/A does not relate to attached property. 

a. Harris v. Balk: the debt that was attached to 3rd party was the “property” of the 2nd party…

b. Defamation suit. P attaches D’s bank account.

Shaffer v. Heitner: Actions against a person’s property is really an action against the person. So you’re really trying to get IPJ. So you can apply MC standards. In rem and boundary-type QIR will see little change. But HYBRID QIR: big change! New approach my limit it’s uses.


D-F-L

Defendant/Forum/Litigation: need connection btwn all three. 

Shaffer: P: OR resident files suit in DE against directors/officers (PPB = AZ) who has corporation chartered in DE. P sues in F-DE b/c officers violated anti-trust law by price-fixing. No showing that D purposefully availed itself and merely owned stock in DE corp. P attached shares in corp (in DE) but had no prior interest in them nor were they C/A. They were only used to get D into court. Supreme CT: now, MC analysis necessary for in rem and QIR JDX. Property may be sufficient contacts for claim but not basis for JDX: Now MC = basis for JDX. D’s ownership of property is one of contacts, therefore D purposely availed to benefits of state. 


So must look at contacts among D, forum state, and litigation. 

Although presence of D’s property in State might suggest other ties among D, forum, litigation, presence of property along does not equal State’s JDX. 

Under Shaffer: if the property is not related to the C/A, must then do MC analysis!! (If Hybrid QIR exists, must do MC Test) 

HYPO:  If shares that were attached were shares that the officers and directors were rewarded with as a result of the breach, there would be a relationship between the shares of stock (property) and C/A.  

HYPO:  What if ( sues Helicol in TX?  No IPJ, because C/A (wrongful death lawsuit) arose in Peru, not TX.  Not enough to be general JDX, but enough for specific JDX.  Suppose they had a bank account in TX and that Helicol used it to pay for the helicopters.  We can use DFL QIR to attach the bank account.  Helicol had enough contacts to meet DFL and get QIR JDX.

HYPO:  Ambrosiano case.  Foreign Company (Columbia) v. French Corporation.  K for sale of coffee beans secured by a letter of credit written by NY bank.  French company was supposed to pay via NY bank.  Beans were being sent from Columbia to France, had nothing to do with NY.  JDX in NY?  This did not qualify under NY’s LAS because business was not transacted in state.  However, it did qualify under the QIR LAS.  Court found enough for DFL, relationship among the bank, litigation and property to satisfy QIR JDX. Reasonableness: Is it unreasonable for the French company to defend in NY? Letter of credit gave NY an interest in adjudicating this.  Probably not reasonable but Brennan would say to argue for forum non conveniens and venue.

NOTICE – SERVICE OF PROCESS

FRCP 4: specifies means of giving notice to D’s in federal court suits. DOES NOT APPLY TO STATES. 

P must give D adequate notice of the suit in a manner authorized by statute/rules that govern service of process.
Request for Waiver of Service: FRCP 4(d)
(1) D waives service of summons does not waive any defenses (venue or JDX).


(2) Formal Service of Summons and Complaint: 

i. to avoid costs: P may notify D  
go Back over this!! Due process class notes
FEDERAL LONG PROVISIONS

RULE 4 (k)(1)(A): Personal JDX: Fed. court issues service of summons/waiver of service which is effective over the defendant who could be subjected to JDX in a general JDX court in the state that the district court is located. Borrow State Court’s Federal Long Arm Provisions!
-If Fed court borrows the state’s LAS, (the D must have MC w/that state)

-If Fed court borrows physical presence statute, D must have been served w/in 

territorial limits of that state. 

Exceptions when the District Court doesn’t have to use the State Court’s Long Arm Provisions:
FRCP (4)(k)(1)(B): 100 mile Bulge Rule

Party is joined under Rule 14 or 19 and is served at a place w/in US and no more than 100 miles from the place where summons is issued (usually the courthouse).

HYPO: Rule 14 and 19; bring in 3rd party for indemnification claim

P
v. 
D 
v. 
3PD

NY

NY

NJ (rule 14)

F: SDNY

Under 4(k)(1)(A): can’t get JDX over 3PD b/c NJ Def. doesn’t have MC, BUT with 4(k)(1)(B) NJ is w/in 100 miles of SDNY courthouse so: It is constitutional for the SDNY to exercise JDX over 3PD (b/c it is fed. court) and NJ in US so party has MC w/US.
FRCP (4)(k)(1)(C): Interpleader


Allows nationwide service of process when federal courts use § 1335 (the Interpleader statute) to exercise extraterritorial/nationwide JDX.

FRCP (4)(k)(1)(D): When notice authorized by Federal Statute of the US.

When Congress creates Fed. Statute which authorizes fed. courts to effect nation/worldwide service of process. 


Example: Federal Antitrust Laws: (Def’s can’t monopolize for instance)

FRCP (4)(k)(2): D has violated Fed. Law and has MCs w/US but not enough w/one state.


P must show that D is not subject to JDX under laws of any specific state and that exercise of JDX is constitutional. Closes this loophole: When D lacks sufficient single-state contacts but has enough w/US. Sometimes Congress enacts standards BUT NO individual right to sue.

Requirements:


Meet 5th Amendment (MC w/US)


Arise out of Fed. Law (Fed. ?)


Def. not subject to any JDX in any state.
Hypo: Suppose German corporation commits securities fraud to citizens in US. German corp. has MC w/US but no specific state and Congress has not created a specific statute authorizing nation/worldwide service regarding securities fraud. No nationwide service process that Congress can give us. However, everyone knows securities is bad. So the courts have implied a private right of action after looking at congressional intent. This is Rule 4(k)(2): provides JDX when D has enough contacts under 5th Amendment.
Minimum Contacts on Federal Level
Due Process under the 5th Amendment


Same analysis:
 PA and relatedness—Def. can rebut JDX by arguing it would be unfair and unreasonable that it violates DP.

a. Fairness + reasonableness may be easier to dispute at national level b/c of burden of litigating under a foreign legal system be show enough reasonableness. Asahi
b. Given size of US: D may have MC w/one part of country but not fair to make D litigate in another part of US thousands of miles away.
MANNER OF SERVING PROCESS
4(D)(1): D who waives service is not waiving any objection to venue or JDX of the court
4(D)(2)
Requests for Waiver of Formal Service: is part of 120 days so must be careful. Cannot request a waiver of service on day 120. 

30 day limit for D to answer and 60 for international from when request is sent. No summons


Incentives

a. Costs for Defendant lessen.

b. If service is waived, D has 60 days after the request for waiver was sent (30 days after the waiver is due)

c. By waiving service; not waiving any other defenses.
May not want to waive service

a. SOL is tolled only by service, D may be able to run clock by refusing to waive service.

b. If at end of 30-day waiver period, P has not received signed waiver, P must attempt formal service.

a. Even though D did receive actual notice of suit through receipt of request, it’s not enough to toll the statute.

c. If P files suit near the end of limitations period and if the applicable statute is tolled only by service on the D, it is a mistake to seek a waiver. P should just go right to formal service.

d. P cannot argue that his unsuccessful attempt to obtain a waiver (through mail) satisfies a state service rule that authorizes service by mail.

California: expected to do due diligence through hierarchy of means of delivery: give to person personally, send it through mail, and so on. 
Rule 4(E): Service upon an individual (not infant/incompetent) and no waiver has been obtained/filed is effective in any judicial court in US.


Rule 4(E)(1): Adopt the rules of that state in which DC is located or which service is effected. (P-CA v. D-NY F: CDCA: can use service rules of NY) OR

Rule 4(E)(2): (The Federal Method) How to serve someone: Delivering a copy of the summons of the complaint; individual personally, leave copies at individual’s dwelling/usual place of abode w/someone of suitable age and discretion who also lives there, delivering to an agent authorized by appointment or by law to receive service of process. 


Rule 4(F): Service of individuals in foreign country. 

a. do not violate treaty, follow procedures. Hague Convention
b. If no treaty: You do NOT have exclusive means of service, unless allowed.

a. Borrow law of that country/have court send mail return receipt OR

Use any other method not prohibited by int’l agreement. 

Rule 4(G): Service upon Infants and Incompetent Person.


Method by law of state in which service is made or International rules (4(F)) or by how court may direct.

Rule 4(H): Service upon Corporations


Service that is subject to suit and waiver of service has not been obtained/filed will be proper when: 
Rule 4(H)(1): There is a person w/in corporation or a specific company designated to receive all process for that Defendant, or under Rule 4(E)(1). Can also mail service to D.

Or

Rule 4(H)(2): International rules of Rule 4(F)(1) and F(2)(C)(i) ( delivery to the individual personally of a copy of the summons and the complaint (duh). 
Rule 4(I): Serving the US, its Agencies, Corp, Officers, Employees, (Attorney General)

Rule 4(J): Foreign states and local governments.

Rule 4(L): Proof of service

Rule 4(M): Time Limit of Service: SOL. Can issue extension but you better get it soon. 


Service and complaint must be made to D w/in 120 days. If not


Court can dismiss or direct service to be made w/in specific time if P has shown good cause for failure. N/A for (F) or (J)(1) ( foreign stuff.

Substantial Compliance: Courts usually flexible;

Procedural posture of the case

Whether P made a reasonable, good faith effort

Type of service involved

Whether D was evading service or received actual notice

Whether justice would be serve by a relaxed construction

Whether relevant service provision is inherently ambiguous.

THE DUE PROCESS RIGHT TO NOTICE
Method of service must comply w/relevant statutes/rules and must also comport w/DP of the 5th and 14th amendments.


Adequacy of Notice: Depends on circumstances of the particular case + likelihood that the method of service will be effective OR no less effective than other means. DP does not require that the method of service chosen doesn’t have to be absolutely certain to inform a party of the lawsuit.
Mullane case: Issue: constitutional sufficiency of notice to beneficiaries on judicial settlement of accounts bye the trustee of a common trust fund established under the NY banking law. Publication is not proper notice unless we don’t know a person’s identity. 

Factors to consider when perfect notice is not required: The interests of the P (high # of beneficiaries), interests of the state in being able to proceed w/o encountering impossible/impractical obstacles. High burden on state + P vs. little burden on D. 

Placing diligence and inquiry burdens on Non-English speakers served in US does not violate DP.

Notice in prisons: certified mail always satisfies DP
CHALLENGING SERVICE & PROCESS

Burden of proof for reasonableness is on D. 

12(b)(5): Motion to dismiss under 12b5 or in the answer; whichever is filed first. The objection must be included in D’s first response to proceedings in fed. court. 
Challenging on either statutory or constitutional grounds must do so in timely manner. 

--cannot do direct attack b/c appearance to would establish JDX. Since D is served, must make motion to dismiss
60(b)(4): Def. who makes no appearance and has default judgment entered against him may later challenge sufficiency of service of process by filing motion to vacate judgment or through collateral attack on the judgment. 

SUBJECT MATTER JDX  Pg. 215 Hypo! DIVERSITY or FED. QUESTION STUFF
You look at SMJ, to determine whether there is Fed. JDX. Then, you determine the specific forum by determining PJ. 

Concurrent JDX

The case can be heard in State or Fed. court


Auto cases.


Civil rights.

Exclusive JDX

The case must be heard in a specific court.


Copy right cases: Federal
General JDX

Exercise JDX over wide range of matters; anything except what is excluded by Congress or Cali. Legislature. 

Limited JDX

Exercise JDX over those subject matters that are specifically vested in them. Permitted by Constitution and by statute. Small claims court. Appellate court. FRCP Rule 8

Federal Judiciary System 2 requirements

Article III § 2

Defines potential range of cases Fed. Court system can hear. There are nine “Cases” and “Controversies” that may be heard. 

1. Constitutional Article III “arising under” the constitution, laws, and treaties of US

i. Osborne case: creates the potential federal ingredient test. A federal statute gave bank capacity to sue or be sued in fed. court. Issue: whether circuit ct could exercise SMJ. A case arises under fed. law for purposes of Article III whenever there is a potential fed. ingredient in that case. If some question of fed. law might have to be considered in order to resolve the case, the case arises under of fed. law. 
2. cases affecting ambassadors, other public ministers and consuls

3. all cases of admiralty and maritime JDX, cases w/US as party

4. cases btwn 2+ states

5. btwn state and citizens of another state

6. Btwn state/citizen thereof and foreign states/citizens/subjects

7. btwn citizens of different states

8. btwn citizens of the same state claiming lands under grants from diff. states.

Congressional Statute
Congress must confer the JDX.


Judiciary act of 1789: Created lower federal courts so as not to overburden Supreme Ct.

28 U.S.C. Judical Code: main statutes: § 1254-1367

Statutory “Arising Under” JDX- 28 USC § 1331: Fed. Question (The other ‘arising under’)

A. The creation test: 
i. Look to see what law created P’s C/A’s. If Fed. law created the C/A, then Fed. JDX under § 1331. If Congress creates the claim and then provides remedy. Fed. Question. 

ii. If state law creates C/A, don’t have fed. question UNLESS:

1. State law creates a C/A that has an essential fed. ingredient and appears on the face of a well-pleaded complaint, then § 1331 FJDX.

a. Essential Federal Ingredient Test (conjunctive)
i. P’s claim is non-federal, it is not created by fed. law
ii. P’s non-federal claim includes an essential fed. ingredient which will vindicate the non-fed claim.
iii. Fed. ingredient is privately enforceable as matter of Fed. law. 
1. Smith adds that this must be substantial!
2. the P must refer to fed ingredient to porve her state claim. 

b. and it appears on the face of a well-pleaded complaint.

(see highlighted below for explanation)
[State claim can’t be settled until fed. question settled. If violation of the fed. question is the breach????]

2 Exceptions to Creation Test:
1. Fed. Question will not exist when Congress expressly or impliedly does not intend to vest Federal Courts JDX over a particular C/A. 
Shoshone Mining Co. v. Rutter. There was a congressionally created C/A, the court held that the case did not arise under fed. law for purposes of statutory JDX.

2. Fed. Question JDX might not exist despite a federally created C/A, when resolution of the underlying claim depends mostly on questions of non-fed. law.

Hypo 4-2 pg 289

Merrel Dow

Products Liability: was the product misbranded in violation of Federal Drug and Cosmetic Act? If this is a fed. question—would clog up courts b/c could turn 1331 into an ingredient test. 

P: Canadians v. D: ohio

C/A: Federal FDCA

Couldn’t move under diversity b/c Ohio citizens and the P’s brought it in Ohio. 

1441( D’s removal to fed. court in Ohio b/c this was a state c/a removed to fed. court (1441) b/c the state created a c/a w/an essential fed. element. SCT, although FDCA required labeling, no private remedy; therefore SCT never implied a remedy b/c applying the Cort factors ( no implied private right of action.


To test if there is a Fed. implied C/A from federal statutes: the Cort test:

1. Is P part of the class for whose benefit the statute was enacted?

2. Does the legislative intent, expressly/implicitly, create such a remedy or deny one?

3. Is it consistent w/the underlying purposes of the legislative scheme to imply a remedy for P?

4. Is the c/a one traditionally relegated to state law, in an area basically the concern the states, thus making it inappropriate to infer a c/a based solely on fed. law?

SUBSTANTIALITY TEST

Would it open the floodgates to bring other people filing same type of claims in Fed. Court?
Would Congress want this case in Fed. Court?

Congress does not want garden variety cases to be in Fed. Ct.

What would the impact of the case be nationwide if in Fed. Ct.?

PROTECTIVE JDX: Controversial

--Congress may vest federal courts with SMJ over completely non-fed C/A if the litigation arises in a context for which Congress could have passed substantive legislation.

--Congress would thus take the standards and legislate OR let state courts regulate but give Fed. courts JDX over cases relying on that statute. 

Example: 

Federal question is usually only JDX. Whether the matter arises in the context of the interstate commerce clause. 

Well-pleaded complaint
Further Narrows Osborn finding. Limits the application of the statutory “arising under” (§ 1331) to the Plaintiff’s complaint. 

Ensures P’s claim for relief alone determines presence/absence of statutory arising under JDX. 

1. Only essential allegations pertaining to the necessary elements of the P’s claim will be considered in determining if the case arising under fed. law. 

2. Nonessential:  such as those anticipated in the defense, will not be considered. 


Mottley case: Mottley’s C/A was breach of K, they expected the RR to claim a newly enacted federal statute preventing it from maintaining it’s end of the bargain, by which the Mottley’s based their fed. question jdx.

Artful Pleading Rule 

Prevents P from defeating fed. JDX by disguising what is clearly a federal claim as a state claim. 

If it is a fed. claim disguised, then the claim must be treated consistently w/its true nature, namely a fed. claim. 


§ 2201-02 Declaratory Judgment ( Vests fed. courts w/power to enter Dec. Judgment in cases over which they otherwise may exercise JDX. 


Parties seeking Dec. Jud. may file in federal court under § 1331 if they would have been able to file § 1331 had they actually been seeking coercive relief. 

General Declaratory Judgment: courts can declare the rights and obligations of the parties w/o imposing any form of coercive relief such as monetary damages/injunction. 

Statutory JDX of the SCT and US Ct. of Appeals

Derivative JDX: appellate courts don’t have JDX if district court doesn’t have JDX.

SCT can exercise appellate JDX over certain state court decisions.

§ 1254: grants discretionary JDX over case in the Court of Appeals. 
§ 1257: gives the SCT discretionary appellate JDX over cases that originate w/in state judicial system that involve a fed. question that has been decided. 

§ 1332: Diversity JDX
§ 1332: 

A: The District Court shall have original JDX over all civil actions where the matter in controversy exceeds the sum of $75K.  Exclusive of interest and cost and is between:

1) Citizens of diff. states.

2) Citizens of a state and citizen/subjects of a foreign state.

3) Citizens of diff. states in which citizens/subjects of a foreign state are additional party.

4) Of a foreign state defined in § 1603(a) of this title as P in citizens of a state or different states.

PART ONE: Amount in Controversy: $75K+ exclusive of interests and costs. Threshold amount has been increased over time. 


Determining the amount in controversy Test:

The St. Paul Mercury Test: 2 prongs

1. good faith test

a. Subject good faith. Amount stated by P in the complaint. What the P knew or believed.

2. legal certainty test

a. Objective good faith. Proves w/legal certainty that P cannot get the stated amount in the complaint. What a reasonable person would have known. 

Jewelry case in Hotel 6

She acted in good faith that jewels worth $100K

But it was legally certain by acts of Hotel 6 that it was only $2.5K. 


Clear to a legal certainty that the amount in controversy does not meet the threshold for bringing a diversity action in federal court. Regarding adding punitive damages to amount in controversy; refer to statute. 
Some courts see these two factors as one. Others use them as separate factors. 
Changes to the amount in controversy
-What matters is what the case was worth at the time the complaint was filed. 

-JDX once acquired is maintained unless subsequent revelations.
Subsequent Events
JDX remains. 

Subsequent Revelations
JDX does not remain. Mistakes later about the conditions at the time of the filing.  
-Adding fees & damages. Look at statute to see if it allows fees + other costs and damages. 

-1332(b) allows for EXPERT fees but NOT ATTORNEYS FEES.  When P files in fed. court and judgment is less then $75K, P may pay other side’s costs under 1332(b). However, SMJ would not be affected.

Coventry Sewage Ass. V. Dworkin Realty Co: Always determine amt in controversy on date of filing

3rd party caused amount in controversy mistake, not the P. Therefore it was a subsequent event, not a revelation b/c it wasn’t P’s fault. P still submitted the claim in GOOD FAITH and at the time of filing, P agreed w/stated amount with a legal certainty.  So D tried to raise 12(b)(1): lack of SMJ: but couldn’t do it. (D also was in better position to discover the error and was the one who got the 3rd party involved)

Aggregation of Claims
Allowed for one P w/claims (even if unrelated claims) against one D. Older rule was that each party ad t satisfy the juridicional requirements of 1332 including the amount of controversy. But now, if there is more than one P, only one P must independently satisfy the A-I-C requirement, the other(s) can hitchhike on this. (Exxon-Mobil v Alapattah 125 S. Ct. 2611)

Exception: If the claims involve a single title/right, aggregation is allowed for multiple P’s suing 1 D or 1 P suing multiple D’s. 

New Rule??: Multiple P’s may aggregate so long as one P’s A-I-C meets the JDX amount. 
What if it is more than one defendant??
Exxon Mobile v. Allapatah 125 S. Ct. 2611 : REVIEW THIS CASE

P’s may aggregate so long as ONE P’s claims is in excess of $75K. At lease one P must reach the JDX.
3 ways to measure the A-I-C in suits for declaratory/injunctive relief

Look to the value of “object”

1. Plaintiff-viewpoint

a. A-I-C is the value/benefit to P of obtaining relief sought. What suit is worth to P.

2. Either-viewpoint 

a. A-I-C is the financial result to either party. The worth to either party in excess of amount in controversy.

i. 9th Circuit subscribes to this rule.

ii. Most courts use this rule.

iii. What is the REAL value to the case? May mean more to one side than the other.

3. Invoking party rule. Value of the relief to the party that invokes fed. JDX.

Arbitration for A-I-C cases: Which one allows Fed. JDX?

1. Two types 

a. Underlying claim that led the parties to arbitration is the standard for amount in controversy: Other courts

b. Arbitration award 9th circuit

Part TWO: Diversity of Citizenship
1332 (a)
In addition to A-I-C of $75K+, District Courts shall have original JDX of all civil actions that is between

1. Citizens of different States;

2. Citizens of a State and citizens or subjects of a foreign state;

3. citizens of different States and in which citizens or subjects of a foreign state are additional parties; and 

4. a foreign state, defined in § 1603(a) of this title, as P and citizens of a State or of different States. 
Strawbridge v. Curtis

Need to have complete diversity, a no P is a citizen of the same state as any of the D’s. Congress did not want to give complete rule of Article III § 2 to the Fed. Courts b/c it would inundate system. Article III § 2 only requires minimal diversity where P is diverse from one but not all D’s. 
1332(a)(1) Citizens of a different State

Lundquist v. Precision Valley Aviation: P brought suit in Fed. ct. alleging his Mass. Residence against NH D. D alleged that P was actually resident of NH. P said he was a resident of Fl. 

1st rule: Measure citizenship at time lawsuit is started.  

2nd rule: Individual citizenship determines your domicile.

1. Diversity of Citizenship, not residence

a. Test for citizenship is your one true domicile

i. PRESENCE AND INTENT TO REMAIN
ii. RELEVANT AT TIME SUIT IS FILED
LUNDQUIT TEST: 7 factors to determine citizenship:
1. 
Place where civil and political rights are exercised

2. Taxes paid

3. Where real and personal property is located

4. Driver’s and other licenses obtained

5. Bank accounts maintained

6. Location of club and church membership

7. Places of business or employment 



Changing Domicile Test: 1st Circuit Standard: Presence and intent to remain.

1359: Cannot collusively or improperly manufacture diversity. But a bona fide move to create diversity JDX could work.



Judges Discretion to determining JDX: “When in doubt, throw it out”


Stateless citizen: A U.S. citizen domiciled abroad cannot sue or be sued in fed. court on the basis of diversity b/c he is NOT a citizen of any state nor a foreign state.


Elizabeth Taylor


Partnership or Union: Citizenship of every single one of its members ALL the partners are taken into account. 


Grupo Dataflux: Atlas Global Group filed lawsuit against Grupo Dataflux. Atlas was Mexican citizen b/c two of its partners, were Mexican citizens at time of filing. Requisite diversity was missing b/c Grupo Dataflux, the petitioner, was a Mexican corporation. Different than Eze b/c about a partner, not a party

1332(a)(2) Citizens of a State and citizens or subjects of a foreign state

Must have complete Diversity: One side of the suit must only be citizens and the other side must only be aliens. ?????? do all the citizens have to be from different states? probably b/c need complete diversity

Eze v. Yellow Cab Co.: Need complete alienage diversity JDX. Lawyer (P) should not have sued Driver. Should have separated cab company—deep pocket. 

Curing: can drop a party and not have to worry about SOL requirements b/c it’s not a new lawsuit. Courts give break if party is dropped but no break if status of parties has changed. (In Grupo, the status of the party changed after filing—not good.)
Hypo:

Nigeria/D.C. 

Ghana


P is domiciled in D.C.-trying to get green card

P

v.
D

Diversity JDX? Yes, however…it can be argued that under 1332(a)(2) there is Diveristy JDX. Congress later added to § 1332 that an alien w/green card is deemed citizen of state he is domiciled. 

2 Fall back arguments: 

a. Most fed. courts say this is perverting the intentions of Congress to narrow the diversity cases and thus won’t hear it. Still some look at “plain meaning” of the statute which gives diversity.

b.  Look at Article III § 2: P is trying to get green card, still technically an alien ( Article III § 2 guidelines make this unconstitutional. This is 50/50 in the cts.


1332(a)(3) Citizens of different States and in which citizens or subjects of a foreign state are additional parties; and 
Does not require complete alienage. But it does require complete diversity. 

Dual Nationality: Majority of courts ignore foreign nationality, accept US citizenship. 

1332(a)(4) a foreign state, defined in § 1603(a) of this title, as P and citizens of a State or of different States. 
An alien admitted in the US for permanent residence shall be deemed a citizen of the State in which such alien is domiciled. 

1332(c)(1) Corporate Diversity

Either where the business is Incorporated OR has it’s PRINCIPLE PLACE OF BUSINESS

Corporate dual citizenship: Corporation is citizen of ANY state it is incorporated in. 

Unincorporated associations and organizations: deemed to be citizens of every state in which any member is a citizen.

PPB: can only have one. Courts will prefer US place of business over foreign

When foreign corporation has PPB in US: most courts treat such corps. as being citizens of foreign state where incorporation is OR the citizen of the country of its PPB and incorp. Since foreign corp is treated as citizen of state where it’s PPB, diversity JDX doesn’t occur when citizen of that state brings C/A against corp. 

If US corporation has PPB abroad: Some courts only view corp’s citizenship as being where it’s state incorporation is, b/c not deemed to be citizens of foreign state where PPB is located. 

Tests for finding out PPB:

1. Nerve Center: 2nd Circuit

a. Brains: If the operations are far flung (no place in which corp. conducts operations or activities can be deemed principal) then usually usually HQ’s or highest concentration of management.  
2. Place of Activity Test: when operations are far flung. 

a. Major place of operations. Significant admin authority + activity of one state and lesser executive offices. 

3. Total Activities Test Hybrid: 5th and 9th Circuits

a. Court tends to look at each of the first 2 tests: will then chose place of activity if bulk of activity is in one state over the nerve center.

Tubbs v. SW Bell Co: TX citizen hurt hitting power lines in TX. Southwest is inc. in MO. w/activities in TX, AK, KS, MO, and OK. D argued PPB was MO and had burden b/c they were trying to move it to Fed. JDX on appeal. Court used Total Activity Test: determined place of activity was TX. D’s activities were not far flung and varied since they were public utility and thus the nerve center test didn’t apply. Court gave weight to place where most people were affected by D’s presence. 
1332(c)(2) Incompetent’s/Decedent’s representative will be deemed as citizens of the state as the former.

§ 1367: Supplemental JDX
Supplemental JDX
§ 1367: Claims that could not have been brought into Fed. Court on their own may sometimes be heard by a fed. court if they are part of a case over which the court has SMJ.

Statute replaced Pendent and Ancillary JDX

PENDENT JDX: Fed. ct. exercising JDX over claims brought by the original P’s. 

Hurn v. Oursler:
Test: Do the other claims that don’t have a JDX basis fall w/in a constitutional claim? – case or controversy? 

Under Pendent JDX: 2 tests: Check this!
1. If there are 2 distinct grounds (Fed. + State) in support of a single C/A; must be a substantial claim

2. OR on a case where there are two separate and distinct C/A are alleged, one of which is only fed. in character, 
United Mine Workers of America v. Gibbs: Case got to fed. court w/fed. claims under § 1331 (fed. question). Eventually the fed. claims were either dismissed or judgment rendered; leaving only one state claim in fed. court. The fed. claims ( satisfied under § 1331. 

State claims ( not satisfied under § 1331 b/ c no fed. ingredient. But Article III § 2; no “arising under” either…but the court still allowed the state claim by asking:

1. does the state claim fit under a CNOF so that cts are allowed to exercise jdx over it?

2. if all the fed. claims disappears b/4 any large efforts, ct probably shouldn’t hear the case. 

Common Nucleus of Operative Fact Test
Applied liberally. Discretionary.  Claim must come from same history of facts. If state claim is brought in on original claim w/fed claims that are eventually dismissed, fed. ct. can still hear that claim at their discretion. But if state claims are ‘overpowering’, probably won’t make the fed. ct.


Rationale: More efficient

ANCILLARY JDX: P v. D. v. D2 (anyone else)
Claims by anyone else other than initial claims made by P. 


Cross claims, counterclaims, etc.

Ancillary claims are allowed as long as the parties are in a defensive position or it is brought by someone other than P, there must be a CNOF.
Kroger v. OPPD
v. Owen

Iowa
   NE.          NE.

Kroger sues OPPD for death of her husband. OPPD filed 3rd party complaint against Crane company; Owen. OPPD files Rule 14, indemnity, against Owen and ancillary JDX on P’s claim. Kroger then amends her claim to include Owen (initially NE defendant). However, a subsequent revelation: Owen is from Iowa!! Destroying complete diversity. Could Kroger wait to implead non-diverse defendants? Court: NO, neither judicial economy or convenience of litigants can defeat complete diversity requirement. Only Defendants can bring in an ancillary claim which may destroy diversity. Kroger was always a Plaintiff. Kroger’s claim against Owen was entirely separate from Kroger v. OPPD, b/c since Owen’s liability to Kroger did not depend at all on whether Owen was liable. Kroger was trying to bring into Fed. Ct Owen and OPPD only using 1332. Courts are strict when only using 1332. Here, it looks like Kroger was trying to pull a fast one when she amended the complaint to include Owen. 

If S.O.L. has run out on this amended claim, she has 30 days to re-file the claim in State court.

PENDENT PARTY JDX
P adds a Jurisdictionally insufficient claim against one D to a jurisdictionally proper claim against another. Must look at CONGRESSIONAL INTENT

Aldinger v. Howard:

Aldinger sues Howard for police brutality. § 1983 Civil Rights b/c Federal Created C/A. Aldinger then brought suit against county w/state law claim based on same incident. (however, had SMJ over the party, not the claim—pendent JDX only) Although the claims came from CNOF; Congress did not intend to have claims towards cities and counties in Fed. Cts. Therefore, the D2 and the claim were thrown out. 

§ 1331: CNOF which gives Ct. power, then the congressional intent: Is there anything to shows Congress does not want the Fed. Cts to exercise JDX in this situation? Liberal/Broad
Finley: Finley asserted a fed claim against US, and state claims against other defendants. Court concluded that pendent jurisdiction must be granted not only by constitution but also by a statute. Basically ended pendent party JDX. Revised narrow test. Looks at CNOF and then looks at Congressional Intent. Then: Is there anything EXPLICIT that shows that Congress DOES want JDX in this situation? Conservative/Narrow Test. Conclusion: Ct doesn’t do anything unless Congress tells us to do so.

So Congress decided to tell Courts what to do: WITH 1367!! Jurisdiction held improper under Finley and Aldinger would be upheld under 1367. 
1367(a) Codified Pendent JDX: MUCH BROADER AND MORE GENERAL

1. Uses a broader/liberal interpretation “case or controversy” rather than narrow CNOF. If test is met, then cts must take the case. 

1st clause is adoption of negation test in Aldinger: if Congress didn’t explicitly say no, go for it.

Overturned Finley—explicit provision from Congress re: Congressional Intent

Expands Gibbs?: CNOF: to case or controversy. Most Courts say codifying Gibbs others say diff. language.  
--Except in 1367(b) and 1367(c) or anywhere else, (Congress; cts have JDX until we say so) any civil action of which the district courts have original JDX (Fed. Q cases § 1331)

the district court shall have (ISSUE! Shall = must/may?)

supplemental JDX over all claims that are part of same case or controversy under Article III. Such claims include joinder/intervention of add’tl parties. (Codifying Gibbs)





Large circle: Case or Controversy Article III

Two smaller circles: § 1332 and § 1331 


There are arguments that 1367 goes all the way to the large circle (Article III interpretation)

2nd circle: CNOF

1367(b) Codified Ancillary JDX/Kroger; rules for cases in diversity JDX. Strict!

Trying to codify Kroger. (she couldn’t make the amended complaint w/Owen b/c killed § 1332)

Does not apply to Defendants bringing in counter/crossclaims, etc. Closes loophole the P could use. P cannot assert claims even from a defensive position 

District court shall not have supplemental JDX if there are claims brought by P over parties that were brought into the case by Rule 14, 19, 20, or 24, or claims by persons proposed to be joined under Rule 19, Rule 24; when exercising Supplemental JDX would violate § 1332.

Hypo: DO THIS!!! GREAT HYPO
P. 
v. 
D. 
v. 
3pd

Iowa

Neb. 

Iowa



Rule 14: Def. bringing in 3rd party for indemnity or contribution. 



Rule 1332: Diversity JDX btwn P and D



Rule 1367(a): 3pd claim arising from same case or controversy. 

Suppose: 3pd files claim against Plaintiff.: No Rule 14 and 1367(a) problems

1367(b) problems? NOPE! b/c 3pd is def., not a P asserting a 3rd party complaint.


Then, P files counter claim against 3rd party under 13(a) compulsory counter-claim. Technically, this P is now a D when filing a counterclaim. However, 3pd was brought in b/c of Rule 14!! This still stands even though P could argue she is not violating 1367(b). No 1367(b) JDX over this 13(a)(counter-claim), dismiss the claim. 1367(b) closes another loophole.
1367(c) Discretionary function of the courts. Courts may decline to exercise Supplemental JDX over a claim under subsection if:

1. Claim raises novel/complex issue of STATE law

2. claim substantially predominates over the claim or claims over which D.C. had original JDX.

3. D.C has dismissed all claims over which it had original JDX.

For example:

Gibbs: courts could decide whether they wanted state claim in Fed. Ct if all Fed.claims are disappearing w/o any major efforts, Courts have discretion to decline to exercise Supplemental JDX:

4. In exceptional circumstances, there are other compelling reasons for declining JDX

7th Circuit: Do whatever Gibbs would have done: broader, Ct. has more discretionary power

9th Circuit: This is an exclusive list

Totally split whether this is an exclusive list or examples. Also: what are exceptional circumstances?

1367(d) Tolling Provision

If state claim is dismissed in Fed. Ct, and SOL has run out, P has 30 days or longer depending on the state law to file claim in state court unless State law says otherwise
Exception: If the 11th Amendment applies; no tolling of SOL; 


SOL not tolled if state law claims are filed against a state or state agency in a Fed. Ct if the state has not consented to the suit. Maintain state sovereignty in 11th Amendment. 
Hypo:
Filed in Fed. Ct. 1/1/05

Claim dismissed: 4/1/06 (SOL has run out)

SOL expires 3/1/05

Two ways of handling this: At time claim was filed, it was timely; 


There is now no time left: 30 days to refile 1367 (d)


Or: State law says; you get whatever is leftover at time of initial Fed. filing: 2 months to re-file


APPLYING 1367 for exam

1. What kind of claim is P raising?

a. Is it a state claim or fed. claim against one or more Ds?

i. If state claim: P has to use Supplemental jdx to see if the additional claims are allowed in. 

2. Look at § 1367(a): is this part of the same case and controversy?

3. If diversity is an issue: § 1367(b): Is there a joinder or intervention of additional parties?  Is this going to be a (b) problem? Is the basis of fed. jdx. Diversity?

4. Are there discretionary issues?

5. See if there are any statutes that expressly prohibit the exercise of JDX. 

Also look at hypos in Glannon book. Hypo 12 especially. 

§ 1441 REMOVAL JDX (§1441-1447)

When P files case in State court but D wishes to remove to Fed. Court. Allows D to override P’s choice. Very powerful forum selection tool for D. 

DO NOT HAVE TO MAKE A MOTION TO MOVE: JUST DO IT. FILE A NOTICE
Notice of Removal and Rule 11
§ 1446(a): Def. can just move the case to Fed. Court. All D’s must concur w/in 30 day time limit. Do not make a motion to move. Just do it. 

Paragraph 1; identical to complaint statement. Tells court why you are there. Also 

state grounds for removal; § 1332, § 1331.




If you’re D and you’re moving on § 1332 basis, say this and why. 
§ 1446(b): NO extension of time. Must file removal w/in 30 days of service. 

Filed complaint: 
1/10/05




Filed complaint: 

1/1/04

Service: 

1/15/05




Service:


1/10/04

30 days after receipt by def. 1/15



D notice of remove: 
2/10/04
If it’s not clear on the face of initial complaint whether it can be removed, (i.e. A-I-C), as D you must plead A-I-C as well; act in good faith; take deposition of an expert/plaintiff or offer to make a settlement. Anything to get P to give an amt for damages. (i.e. take deposition and P wants $100K in damages: make this the amended pleading!)

Also, if P doesn’t settle for $75K+…this is described below in Additional Devices…
§ 1441 General Removal JDX


§ 1441(a): Broad! if the case could have been brought in fed. court in the 1st place, then it’s removable under A. ( claims were rightly linked under CNOF § 1367. Case can only be removed to the district and division embracing the place where the C/A rests.

All D’s must concur to remove: 

McCurtain 

D wants to move case to fed. court but does not get permission by other Ds (whose claims do not satisfy A-I-C). D’s claim cannot be aggregated b/c not a single title/right that they are fighting. But remember Exxon. § 1441 (a) all D’s must join the removal within 30 days. However: there are exceptions: none of these exceptions applies here. 


§ 1441(b): Narrow! Bars removal of § 1332 diversity cases if any D is a citizen of state court. WHY? b/c you don’t want to cause bias.
NY v. OH and CA: filed in CA state = don’t need to protect CA from bias. However, multiple D’s, gets tenuous b/c court might go easy on CA and hit OH hard. Who cares about why, it’s a statute. Move on.  

§ 1331 cases could always be removed b/c of § 1441(a)

Hypo: 

Filed in 1/1/05 Served 2/1/05 in State Court

P v D1 + D2 
Forum—State Court

1441(a): all d’s must join for notice of removal

If D1 wants to remove this case: must do so b/ 3/105. D2 is served n 4/1/05 and then removes 4/15/05. D2 gets D1’s concurrence. Is it still removable b/c D1 had a chance and didn’t remove: 

Split authority:
Two rules

1. Unanimity: If D1 didn’t remove in his time frame, he didn’t want to remove, so this case is unremovable: old rule!!! Lawyers did this by serving ‘unsophisticated’ first in order to prevent removal. This is not fair to later-served D’s.  So courts now using:
2. Last Served Rule! Last served D has right to remove

Hypo: 
P 
v. 
D1 +D2…+ John Deer

Fed. State


John removes 1441(a)

John moves to remand to state court b/c not all D’s are joined and A-I-C problem. Note was worth 15K but John’s portion is only 3K. All P’s have to meet the A-I-C to all the D’s. P could not get if from John Deere. 


John Deer wouldn’t be able to remove based on A-I-C, unless he possibly had a Fed. Question

If P took 60 days to remand under 1447: P has 30 days to remand unless there is a defect in SMJ
Hypo: Joint & Several Liability

P v. D1 + D2 + D3 
Damages: $75+

Assumption: each D is only 1/3 responsible

Under Joint & Several Liability: P could get 100% from any one D. that D could then file cross-claim to a D already involved Rule 13(g)  or D could drag in another D to get indemnity Rule 14. 

Exxon v. Allapatah: 10,000 Exxon dealers sue Exxon Corp. alleging that the Corp. charged them extra for gas prices. Originally all P’s had to meet A-I-C against all D’s

§ 1441(c): Fall back to 1441(a). Broad! This is the D’s last resort to remove their case
1. Discretionary. Language in § 1367(c) is Shall (must); Language in § 1441 (c) is MAY. Only applies to § 1331 cases. 

2. If that state law claim is Separate and independent from the other claims, the entire case can be brought to Fed. Court. 

a. 1st try to show entire case could have been brought originally under 1441(a) b/c stronger argument. 

b. Only consider 1441(c) when one claim is a little “weird” meaning unsure whether has Fed JDX. 

c. Also under 1441(a); there is no remand opportunity, only in 1441(c) is there a chance that the entire case will be brought back to state court. Under 1441(a); worst case scenario; two trials, one in state court and one in fed. court. 

Eastus v. Blue Bell Creameries: Eastus’s wife pregnant, asks for time off—gets fired. Goes looking for another job and gets slandered by employer. 3 claims: 
1) Termination violation of FMLA: § 1331






2) State Law Claim: I.I.E.D. b/c CNOF § 1367:






3) Tortious interference? 

Issue: Claim 3 is not from same case and controversy. § 1441(a): no b/c case could not have been brought into fed. court initially b/c of 3rd claim. § 1441(b) N/A; b/c no diversity. § 1441(c): courts have discretion to remove entire case to fed. court or may remand all matters in which State Law predominates. So Claim 2 and Claim 3 could be thrown back to state court?? Held. Only Claim 3 is remanded to the state court; the court will throw back all separate and independent state claims. Key: Many courts read 1441(c): they have power to remand entire case back to State court, including fed. claims when state law predominates. District Court remanded both state claims; D appealed( Ct. Claim 3 properly remanded, but Claim 2 was not properly remanded and it was reversed. 

Claim 2 was able to be reversed b/c District Court remanded it under 1441(c) under its discretion. It didn’t remand it under 1447(c). Therefore, it can be appealed. VAIRO SAYS THAT IF YOU CAN UNDERSTAND THIS CASE YOU ARE IN GOOD SHAPE.

Finn Case: Corporate building burns down. Broker says you don’t have fire insurance—either Broker never got the policy or Co. is refusing to pay. 

P (TX) v. Broker (TX) + 2 insurance Co (Non-texans)

Separate and Independent:
· Can not arise form the same transaction or occurrence or series of transactions and occurrences. 

· Not separate or independent if: Ex. Fire destroyed your house  and you are suing the insurance company for breach of K, and you’re suing someone else for negligence for the fire
*****§ 1441(a) and (b) are a PACKAGE!!*****

(You can’t have b w/o a)
Hypo: 
P files claim 1/10/04

Service: 1/10/04

D notice of removal: 1/20/04

Supreme Court: duty to remove does not begin until you are formally made a party, which is when complaint is filed in court. Must be “served” or have waived service. Proper removal

Next hypo spin-off: 

3/10/04: D files notice to remove. Too late. However, P’s lawyer will file motion to remand b/c late under § 1447(c). 


§ 1447: Motion to remand.

§ 1447(c):  Due to defect or anything else not related to SMJ. Must be filed w/in 30 days of filing of the notice for removal. 

Next hypo spin-off:

P moves to remand  on 5/10/04 for SMJ defect. Go for it! B/c any time b/4 final judgment, it appears ct. lacks SMJ, case shall be remanded. (b/c SMJ issues can be raised at anytime)

1447(c) Basis for Remand
Any defect other than SMJ must be filed w/in 30 days of filing the notice of removal. Any motion to remand for SMJ defect; can be raised anytime prior to final judgment. 

An order remanding a case may require D to make payment of cost and attorneys fees for cost of removal. (this prevents game playing) Objectively reasonable standard.

Martin v. Franklin

Lincoln Property Co. v. Roches ( study this!! w/Joinder too

P(Va) + D1(Diverse) 
+ Lincoln Prop (Tex. Corp)

Roche’s were citizens of Va and D’s all diverse. File suit in Va state court b/c property infested. Lincoln is joined and removed under 1441(a) on diversity grounds. P moves to remand (1447) not b/c of A-I-C but b/c Lincoln had subsidiary in Va—point person Roche’s went to. P motion to remand for lack SMJ. It was a subsequent revelation. This Va. Entity destroyed complete diversity. But P never sued the subsidiary. Should D, when removing a case, consider other parties that the P would have joined? Supreme Court says NO. Only time D should worry is under Rule 19. 

What should P’s lawyer have done? To destroy diversity, they should have filed an amended complaint involving subsidiary. 

1447(d): An order remanding a case to the State court; not reviewable except if it was removed under to § 1443 of this title shall be reviewable. 
1447(e): Discretionary joinder after removal. If after removal, P wishes to file an amended complaint Rule 19: Necessary Joinder, D who destroys SMJ, Court has discretion to either grant removal by permitting the joinder or not by denying the joinder. 


Hypo: 1) P files federal and state claims in state court. 2) D removes under 1441 a/b and C. 3) P moves to remand: 1441(c) and 1367(c)—both are discretionary. 4) District Court Remands something. 5) D appeals. Do fed. ct of Appeals have ability to hear appeal? It depends on why they remanded; 

If remanded under 1441(c): Reviewable: Under § 1292 and 1291: Ct. of appeals have Appellate JDX over all final orders and Eastus interprets § 1447(d) to be read pari material with 1447(c). 

If remanded under 1367(c): Not appealable b/c based on either SMJ or Removal procedure defect: 1447(d) and 1447(c).

However, Congress enacted § 1447(d): one of the removal procedures: the remand is not reviewable. suck it up! § 1447 (d) should be read w/ § 1447 (c). Therefore, can’t appeal b/c of 1441(c). Now, w/1367(c); can be reviewed. 

(If applicable( P would use 1447(C) to attack the 1441 a/b notice)

ADDITIONAL DEVICES TO PREVENT REMOVAL

Plaintiffs Lawyer

--State in Complaint: DO NOT REMOVE ME! At very beginning

--At end of complaint: I want $74,999.99. Not a penny more, no attorney’s fees, no punitive damages, etc. However, this case only appears to be removable on its face.

Defendant’s Lawyer
You don’t really believe that this the only amount P wants and you want case in Fed. Court. Can’t counter claim for more $ so you offer a settlement for the A-I-C as $75,000.01. P comes back and says no way inletter. Why wouldn’t P want more money? Call their bluff. Take letter to court and say, your honor, they are playing the game!
Fraudulent Joinders/Sham Defendants
P(Ala.)

v. 
D1(Nat’l Ohio)
+
D2(Ala. Dr.)

F: State court in Ala.

P joins D2 just to defeat right of removal? Is this a sham D?

Factors:

1. If you can state a legal claim that is legit, P has a good claim against D2. there is a good colorable basis that makes the case nonremovable. 

2. However if D1 intercepts and email from P and D2 saying, “If D1 asks you to remove this case, say no.”

a. Fraudulent Joinder. As long as D2 and P act together can get away w/it. But if discovered, case will be removed and Rule 11.

CHALLENGING JDX
Plaintiff has burden of proof for minimum Contacts

Defendant has burden of reasonableness

Direct Attack: Challenge JDX in the rendering state. The JDX is being challenged where the original action against the D was brought. 

SMJ: Either include it in the answer to the complaint or have motion to quash service or motion to dismiss at anytime during the case. Anyone can raise this at any time. Rule 12(b)(1). 
PJ: D must raise PJ issue within so many days of the 1st response to pleading or right is waived. 


Most states, if D loses JDX argument in the hearing, they can argue it again in appeals after judgment is given. Rule 12(b)(2).  

If initial direct attack loses, D may then hold another Direct Attack against rendering state after judgment is made, as an appeal claiming lack of JDX. 

FRCP 60(b)(4): If D ignores EVERYTHING, did not appear in proceedings, did not respond to service, etc. and has default judgment entered against him, he can Directly Attack the JDX on appeal.

Do the problem on pg 481: 4-33.
Collateral Attack: A subsequent proceeding that is a claim that a judgment in a prior proceeding is invalid because of a JDX issue. Asking other courts to not give FF and Credit to the other court’s judgment b/c it didn’t have JDX. Very very risky. JDX is the only objection that can be raised in Collateral proceeding. 

SMJ: Court will give finality to the judgment in action 1 unless the lack of JDX was manifestly clear. If had to be so obvious that there was no SMJ. 

PJ: Easier to attack then SMJ

If D loses a direct attack (by failing to raise JDX issue properly or losing the issue), D cannot attack collaterally.

D must totally allow proceeding and default judgment entered against him to use C.A. RISKY!! 

If the collateral attack is successful, P is shit out of luck b/c can’t seek to enforce the judgment in other states b/c of RES JUDICATA. 


If the original judgment is in Fed. Ct., D can go back to that court and ask to set aside default judgment under FRCP 60(b)(4).

California v. Federal Court Distinctions

1. Cali: Motion to Quash. If D loses JDX collateral? attack, then party must immediately file a writ of mandamus to appeal to the JDX motion. If he doesn’t, he’s waived appeal right.

2. Federal: If D loses motion to dismiss, D must wait until the case is over and judgment rendered to appeal decision on JDX grounds. 
RULE 12(b): D who is sued in Federal Court must challenge JDX either by responding in pleading or making a motion:  Motion to quash service, motion to dismiss, or be included in the answer to the complaint.

objection is waiver under RULE 12(h)

Rule 12(b) (#)
1. Lack of JDX over subject matter. Subject Matter JDX

2. Personal JDX

3. Improper Venue (Burden of Proof on D. must raise it right away)

4. Insufficiency of Process

5. Insufficiency of Service

6. Failure to state a claim upon which relief can be granted.

7. Failure to join under Rule 19. 

If your Direct Attack loses: D can try to appeal before trial b/4 judgment is rendered as long as you are granted an § 1292: INTERLOCUTORY APPEAL. 


If no I.A.: D may proceed through trial and preserve JDX objection for appellate review after final judgment.

Sanctions under FRCP 11
P risks in bringing a case that is later determined to lack JDX over the D.

1. SOL may have run.

2. P who loses may sue attorney for malpractice

3. P’s attorney runs the risk of monetary sanction under FRCP 11 if the court finds the attorney didn’t make reasonable pre-filing discovery of facts and laws concerning JDX.

4. D’s attorneys are also subject to sanctions if they oppose personal JDX w/o reasonable basis.
VENUE, TRANSFER, FORUM NON CONVENIENS
Venue: Less important than PJ and SMJ

1. Deals w/convenience—not power of the courts. 

a. If venue is wrong: can either have it waived or case gets transferred under §1406.

2. Focus on:

a. Where the parties are from—reside, business

b. What gave rise to the litigation?

c. Where the C/A arose.

d. Where the seat of gov. is (if gov. is involved in case.)

Local and Transitory Actions
Venue Statutes only apply to Transitory claims unless there is a statute saying otherwise.
Transitory: Comprise bulk of civil actions. Nature of the underlying claim does not lock the controversy to any specific venue: Like K or Tort law. 

Local: Tied to property, and to the rights of ownership and possession of real property. Such actions may only be filed in the locality where the property is situated. 


Note; must be about property: if damages to property( tort claim and is thus transitory. 

Mixed actions: Local trumps Transitory if there is a local matter in the ct. Unless Transitory dominates. 

Venue in State Courts 



See problems on pg 388
Venue determines the county the suit will be in. Most actions are transitory.


Refer to State’s civil codes (Cali); 

§ 392: Local actions: Lawsuits involving real property must be brought in county were property is located. Anything for real property, foreclosure, quiet title, etc. 

§ 395: 3 ways venue can be determined

1. county where D’s resided.

2. county in which injury occurs.

3. D has contracted to perform an obligation in a particular county. 

4. If none of D’s reside in state/county or it’s unknown where the hell they are from; action can be tried in any county. 

Venue in Federal Courts 


§ 1391: General Venue Statute

General Rule: Have a choice to use a specialized Statute (arbitration, etc.) or 1391 unless Congress has indicated intention. 



Congress has liberalized Venue
 
§ 1391(a): Diversity JDX only: 



(a)(1): If ALL D’s reside in the same state, then venue is proper where any of the D’s reside. 





Hypo: P (NY) 
v. 
D1(CA)(SF) + D2(CA)(LA) + D3(NV)(LV)

Auto accident w/D3’s extended car: D1 and D2 drivers: P alleges negligence. Accident occurs in Eastern District of Cali. Car manufactured in Nevada.


Two choices: where car is manufactured or where accident occurs. To the extent you pick one that is further out field, you may be inviting an attempt to transfer. 


(a)(2): Where substantial part of the events/omissions leading to the claim 




occurred or substantial part of property is located. 

Claim can arise in diff. places; so pick the one that bears the most relation to the claim. 



(a)(3): Fallback: Judicial district that D is subject to PJ—if action cannot be 

brought to any other district. MUST BE PJ AT TIME ACTION IS COMMENCED BEFORE SERVICE.
§ 1391(b): everything else (Fed. Question). If action is not founded solely on Diversity it can be brought only in



(b)(1): If all D’s reside in the same state, then venue is proper where any D reside.



(b)(2): Where substantial part of the events/omissions leading to the claim 




occurred or substantial part of property is located. 





Claim can arise in diff. places; so pick the biggest part.



(b)(3): Fallback: A judicial district where any D will be found—if action cannot 




be brought to any other district. 





Found: Essentially PJ but in the 5th amendment sense: minimum 






Contacts w/US. 

Bramlet case: P (bank: MI.)
v.  
D(Fl.): Forum Michigan.
First there was an arbitration Bram v. Bank. Then Bank brought lawsuit in Michigan against Bramlet. F. eastern District of Michigan. Venue court: since Bramlet signed K in Michigan( substantial part of C/A. So venue only in Michigan. Not Congress’s intentions, they wanted liberal interp. Of § 1391: But District Court used old Substantial test and said Fl. was appropriate forum. Circuit Court said, no; See Bates. Bramlet could raise § 1404 if they wanted b/c more convenient in Fl. Michigan was ok. 

Bates Case: You do not have to determine BEST venue, just proper venue. The letter sent to NY was enough for venue in Michigan to be proper

§ 1391(c): Congress is giving us a definition about what a corporation’s residence is. 

A corporate D shall be deemed to reside in any judicial district in which it is subject to PJ at time action is commenced. 

1. Some courts have held that the phrase: “PJ” requires the court to apply the standards of these states LAS in addition to a due process analysis. Not a big deal for single district states

2. For venue purposes only, treat all entities as corporations unlike § 1332

(labor unions, LLC’s, partnerships, etc.)

3. Cities and counties and local governments are residents in districts in which they are situated. (Captain Obvious).

If Corp. is doing business in several different districts in Cali; do a minimum contacts test. Might have office in LA and San Fran but LA is bigger. 
Hypo: Suppose D has contact w/a state but contacts are scattered. P(CA)  v.  D(French Corp. doing business in Cali)

F: CDCA: Is venue proper? 

§ 1391(d): Alien D’s. The alien may be sued in any district b/c not permitted to raise venue objections. However, this doesn’t guarantee the venue will be proper in the US. If an alien is sued w/other D’s (citizens of US), venue will be proper as if they were not there in the suit. 

A Defendant waives his right to challenge the venue if he does not do so in the answer to the complaint, 


Rule 4(k)2: will be fall back to get PJ over Alien. (5th Amendment minimum contacts)


Hypo: pg. 399 5-9—Personal Injury CA
P(Nev)
v. 
D1(Or)
+ 
D2(Az.)

Student at Nevada state university. Spent summer in Italy. Accident. D1 drover, D2 mooned pedestrian distracting D1. P files suit in Nev. Is venue proper?

Can’t use 1391(a/b)(1): b/c none of D’s reside in Nev. 

1391(a/b)(2): Substantial events: Accident was in Italy. HOWEVER, on school trip, signed up for it in Nevada. Signing up for a semester abroad is not a cause of an injury. But according to Paul’s Graph, way too far fetched. 

1391(3): No district where action can be brought. C/A arose in Italy, going to school in Nev. Has no relation to C/A nor subjects D’s to PJ. Does court have specific JDX? Yes, b/c served in that state. But under § 1391(a)(3), when case is filed need to have JDX over D’s—b/4 they are served. 

Transfer of Venue in Federal Courts §1404

· §1404: says that either party can make a motion to transfer to another venue where it might have been brought.  Transfer can be done to another D Ct for the convenience of parties and witnesses. 

· The burden is VERY heavy to prove that it would be better in another district

· One of the things that a party could argue is in the interest of being able to get witnesses

· If a 3rd party D was added but there is no PJ in that venue, but there is another one where there is, then this would be a good reason to transfer 

· The D Ct has to be in a district where the suit could have been brought

· NOTE: Van Dusen Rule
· Situation: When a P brings suit in a certain district they are most likely bringing it there b/c the rules are a little more favorable to them (like the SOL not expiring or whatever) - SO when the D makes a motion to transfer, in diversity cases, the rule of law goes with them to the new court.  

· Rationale: there is a presumption that federal law is uniform, but there are certain variants on how each district interprets federal law – so you want a toleration of those differences and have it not affect the parties that much

· ONLY works in DIVERSITY cases

· NOTE: the D cannot transfer the case into a venue that the P would not have had been able to bring it in at the time of filing

· So D can’t waive PJ now

· §1406: Cure of waiver or defects

· Cure is when the courts allow a case to be transferred b/c the venue is improper w/out dismissing the case

· This provision is allowed under the 5th amendment b/c that is due process with the entire US, so as long as they have contacts with the US then transfer is ok

· NOTE: exception to the Van Dusen Rule

· If the P gets venue someplace where it is improper just b/c the rules are favorable, then the ct will use §1406 to either dismiss the case or transfer it, but it will not allow the rules of the one district follow the case to the other district

· Gives the ct discretion to dismiss or transfer – Goldlawr
· If you get venue wrong then the ct is going to transfer it, instead, if you got PJ and venue wrong and then they would dismiss 
· §1407 – Multi-district Litigation

· This is where there civil actions taking place in different districts, the actions can be transferred to coordinate and consolidate the actions, so long as there are one or more common Qs of facts.  

· There is a panel of judges that sit to view this litigation

· Rationale: to make sure that litigation is handled efficiently

· Ex. there were a ton of anti-trust cases involving the same company springing up all over the place.  So the judges transferred all the cases to one judge or one panel and then all the cases could use the same deposition from the president of the company, along with all the same files for discovery.  

Forum Selection Clauses

· General Rule: Forum Selection clauses are enforceable UNLESS enforcement would be unreasonable and unjust or that the clause is invalid b/c of fraud or overreaching or if it would contravene strong public policy

· This exception was carved out in Bremen v. Zapata

· The party that would argue against the forum selection clause has a heavy burden to prove

· 12 (b)(3): motion to dismiss for lack of venue is what could be done instead of arguing §1404, b/c §1404 is discretionary – so if you don’t want venue then you make a motion to dismiss 

· Ex. Jones v. GNC 

· In this case GNC had a choice of forum and law clause

· Jones brought their suit in CA against GNC

· CA has a strong public policy about hearing cases that revolve around franchisor/ee relationship in CA

· CA has a statute that strikes down any clause that has a choice of forum other than CA courts in the franchisee agreement

· Therefore the holding in this case was that there is a strong public policy that CA has on hearing franchisor/ee agreements, therefore the forum selection clause is struck down

· The ct also said that GNC failed to meet the burden of proving that it would be so unfair or inconvenient if the clause was struck down

· This seems like they are putting the burden on the person who wants to enforce the forum selection clause.
Hypo: P(CA) sued the D(NY) in LA superior court fro a state tort action. D removes to fed. court – CDCA, and then object to the venue and demands the case to be dismissed. Is dismissal proper? No: the case can be removed only to the judicial district where the state court resides. 1391 venue statute does not apply to removals; it applies to cases commenced in the federal court. D can make a motion to transfer under 1404 though. 

FORUM NON CONVENIENS

· Used to transfer case to foreign forums, beyond 1404 transfers. 

· this is a very heavy burden to meet b/c the consequences are harsh

· Elements:

· 1) available alternative forum

· AND
2) Balance of public and private concerns 

· Private factors – witnesses, convenience of the parties, ability to get at unwilling witnesses. 

· Public factors – no nee dto burden US juries with foreign cases. 

Piper Aircraft v Reno

	Facts
	· there was a commercial airplane crash in Scotland

· every one that was killed was scottish

· plane was manufactured in PA, and the propeller was mfg in Ohio

· The first investigation on the crash said it was the propeller that was defective, the 2nd investigation said it was the fault of the pilots

· Reyno was then appointed administratrix of the estate by the 5 descendents in superior ct in CA

· -- she claimed negligence and SL

· The Ds removed the case on §1441 (a) grounds under the claim that this case could have been brought in fed ct originally b/c of §1332 

· Then Piper tried to transfer the case under §1404 to PA (b/c venue was proper, just inconvenient) 

· Hartzell, the Ohio company, tried to dismiss for lack of PJ (Rule 12(b)(2) or to transfer under §1406 (b/c venue was improper)

· After the suits were transferred, both parties moved to dismiss on forum non conveniens grounds

	D strategy
	· They wanted to remove it from state ct b/c state cts are more hesitant to grant dismissals on forum non conveniens grounds

· Federal cts are a little easier on forum grounds – and it would have been easier in PA too b/c CA was really liberal at the time and probably wouldn’t have granted it to them

	Burden
	· ON P

· This situation was very much a forum situation b/c the Ps were all from Scotland and the accident happened in Scotland

· -- P has a great burden to show that a lawsuit in another country would be impossible b/c either a) they are corrupt, b) the political system is not functioning, there would be no way to get witnesses to the other forum

	Weighing of factors: private
	· Piper and Hartzell are going to say it was the fault of the pilots, so why should the case be tried here

· Reyno would argue that it was the mgf defects therefore the case should be heard here b/c this is where all the evidence is

· The D Ct made the decision that the most important evidence is in Scotland and unless they were clearly wrong, the higher cts are not going to over turn it


Pretty much – if you have a foreign P and a foreign place of injury, then forum non conveniens is probably going to be allowed
PLEADINGS:

· History:

· Pleadings used to be to weed things out of federal ct

· Before 1938 when the FRCP was adopted

· The function of a pleading was to narrow the scope of the issue to one issue of fact or law for the judge to decide on

· NOW:

· Pleadings now are primarily to give notice to the other side

· The rules of pleading have been liberalized

· RULE 8:

· Asks for a short plain statement 

· of jurisdiction

· of relief

· These short plain statements are demonstrated by the forms that are suggested

· ELEMENTS: under the liberal standards of pleadings, for a pleading to pass the stage the P only need

· 1) the claim on the complaint is legally cognizable

· 2) gives notice to the other party

· STRATEGY: You would want to put more information than only what is requested under form 9 b/c you want to make sure you don’t get a motion for dismissal on you for failure to assert a claim

· Also in terms of DISCLOSURE

· There were amendments to the disclosure rule and now there is disclosure through Rule 26 where the other side doesn’t even have to ask for it, and it is through the pleadings that the side figures out what you want and gives you the information

· SO in terms of disclosure you want your pleadings to be a little more detailed so you get what you need through discovery.  

· BUT you don’t want to be too specific – where the other side says that you have added things into the case that weren’t in the pleading and call for the judge to strike it down.  

· Ex. Dioguardi v. Durning

· Clark, the one who wrote the FRCP, is deciding this case

· P asserts a claim on his complaint but its confusing and the ct really doesn’t get an idea of his claim from the complaint

· Clark says that there is a viable claim on the complaint, and he is going to let the case go through, with orders that the guy get a lawyer

· He was making a point – FRCP is meant to be taken liberally to allow claims to get in on their merits and not be weeded out by the pleadings

· RESPONSE:

· As a D lawyer, you could get a Rule 12 (e) motion – which is a motion for a more definite statement 

· NOTE: on civil rights cases:

· Judges started to look at civil rights cases as the type that needed to have more particularity, as in fraud laid out in rule 9

· The S Ct would not allow that and said that the civil rights cases could pass muster as other normal cases could under liberal pleading laws

· Rule 8(e)(2):
· You can plead alternatively or inconsistently 
· Either this or this and these theories might conflict, but regardless you can plead whatever
· Prolix complaint: can be long, won’t be thrown out of ct, but can’t be so long that it buries everything
· Additionally: the issues should be in separate paragraphs 
· RULE 7: 

· Generally this rule lays out what pleadings there must be and what the procedure is for making a motion

· Pleadings

· 1) Complaint

· 2) answer

· 3) reply to a counterclaim (if there was one included in the answer)

· 4) answer to a cross claim (if there are more than 1 Ds) 

· Rule 7.1: 

· Requiring parties to identify their corporate affiliates 

· Rationale: give the D ct an idea of who the real parties are to make sure there’s no conflict of interest

· RULE 9:

· Cts are going to be lenient if you get a pleading wrong

· There are certain claims that need more particularity than normal claims

· Such as fraud, etc

· RULE 10: 

· Forms of pleadings

· RULE 11: on pleadings

· If there are no facts and there really is no claim then the lawyer can be sanctioned

· RULE 12:
· Instead of answering, the D could try to dismiss the case 
· BUT this is hard b/c they want to decide the case on the merits 
· (e): D can move for a more definite type of claim if they get something vague from P
· RULE 15:  Amendments and supplemental pleadings

· Amendments:

· Amendments of a pleading can happen at 2 times

· 1) before there has been a responsive pleading to that pleading

· or if there is no response needed, then w/in 20 days since it was served

· 2) leave of ct or written consent of adverse party

· Leave shall be given when justice so requires

· A party that is responding to an amended pleading has either the time left on the response of the original pleading OR 10 days, whichever is longer

· These amendments should be freely given
· (c): Relation Back Doctrine
· allows date of amended complaint to relate back to the original date of the complaint as long as the first complaint gave notice
· Ex. like if its for a completely unrelated claim
· RULES 8 – 12 and 15 will be on the exam
Complaint:

· a civil action is commenced by filing a complaint

· Civil Cover Letter

· Purpose is to let the ct know what kind of damages are being sought

· MUST allege the right to a jury trial

· Otherwise the right to a jury trial is waived

· Summon:

· Ct document filled out by a law firm

· Pleadings 

· Complaint

· Answer 

· Rule 12 (b) motion to dismiss

· Discovery

· Scope

· Privilege

· Work-product doctrine

DISCOVERY 

1. Evolved over time as pleadings did and now has become quite liberal and expensive. 

a. Before 2000 the scope was narrower and courts allowed discover of any material related to Subject matter of the lawsuit. (broader)

b. Now anything related to the claim or defense of the parties may be discovered (information that may help parties with their claims). 

c. If you find a document that does is not admissible on trial, it’s ok, it is discoverable as long as it leads to some information that is admissible at the trial.

d. If one pleads to narrowly under minimum allowable of Rule 8, the court may not allow broad discovery procedure and may limit it to all the claims made based in eth facts alleged.  

2. Limitations on Discovery. 

a. Privilege: Courts ask whether a privilege is recognized and whether it applies to the certain case. 

i. One of the privileges is shrink/client: rationale:

1. Private necessity: client needs confidentiality

2. Public necessity  - we need to trust the shrinks.

ii. Attorney client privilege: if the conversation is about securing legal advice the material may be privileged. No matter if the attorney is getting paid or not. Applies if

1. Upjohn: rejects control group test: where privilege is applied to communications between decision makers of eth corporation and attorney but not to lower level managers. (effect was deterring lawyer from talking to the lower level manager)

2. Adopted Work product test that applies to all. 

iii. Privilege is waived once client or attorney discloses the info. 

b. Work product doctrine:  A party may not discover materials that are the result of the attorney’s work.

i. Includes mental impressions, legal theories, notes (hardly ever discoverable, even if the other party shows need and undue hardship)

ii. Written statements signed by witnesses (discoverable upon showing of good cause)

iii. These are in RULE 28 (b) (3). 

iv. Rule 26 (b)(2): If (i) the discovery sought is unreasonably cumulative and duplicative or is obtainable from some other source that is more convenient and (ii) the party had ample opportunity by discovery to obtain the info or (iii) burden or expense outweighs the likely benefit…. The court will disallow the discovery that may be otherwise allowed. 

v. The party seeking to discover may find out the needed info by questionnaires. 

3. Expert witnesses: Rule 26 (b) (4) (B)

a. Testimonies of expert witnesses and depositions are discoverable by interrogatories unless impracticable  and have to be supplied. 

b. Under 26(a) (2) parties are required to tell other parties of their witnesses. 

c. The other party can interview your witnesses 

4. Supplemental discovery: 26(e)

a. Each party has a duty of disclosure

i. If a party finds things after discovery that needs to be turned over then they have the duty to supplement their disclosure

b. Rule 37 (c): is an automatic sanction if there is a failure of one party to amend 

i. The sanction is that you wouldn’t be able to use the supplementary disclosure, either documents or witnesses  

5. Conferences 26(f)

a. the parties have the duty to confer with each other at least 21 days they’re supposed to meet with the judge, and they are supposed to talk about the case and then try to settle

i. Rationale: meant to promote cooperation

b. Cts are strict on disclosure rules

i. They don’t want people hiding the ball and what not to try and win the case b/c it slows everyone down

6. Rule 37 Compels discovery. 

7. Under Rule 26 (c): protective orders may be obtained so that certain trade secrets or other information is not disclosed to public. Good cause must be shown. 

JOINDER: 

RULE 18: 

A. Parties are allowed to join as many claims as they have against the opposing party

B. P may aggregate all claims and meet the amount in controversy requirements. 

C. Claims can be added also under counterclaims: as many as the counterclaimant wants. 

D. The counter claims have to satisfy jurisdictional requirements. 

Joinder of Claims and Remedies 
(a) Joinder of Claims. A party asserting a claim to relief as an original claim, counterclaim, cross-claim, or third-party claim, may join, either as independent or as alternate claims, as many claims, legal, equitable, or maritime, as the party has against an opposing party.
(b) Joinder of Remedies; Fraudulent Conveyances. Whenever a claim is one heretofore cognizable only after another claim has been prosecuted to a conclusion, the two claims may be joined in a single action; but the court shall grant relief in that action only in accordance with the relative substantive rights of the parties. In particular, a plaintiff may state a claim for money and a claim to have set aside a conveyance fraudulent as to that plaintiff, without first having obtained a judgment establishing the claim for money.
RULE 13 (a) compulsory Counterclaims: 

Compulsory Counterclaims. A pleading shall state as a counterclaim any claim which at the time of serving the pleading the pleader has against any opposing party, if it arises out of the transaction or occurrence that is the subject matter of the opposing party's claim and does not require for its adjudication the presence of third parties of whom the court cannot acquire jurisdiction. But the pleader need not state the claim if (1) at the time the action was commenced the claim was the subject of another pending action, or (2) the opposing party brought suit upon the claim by attachment or other process by which the court did not acquire jurisdiction to render a personal judgment on that claim, and the pleader is not stating any counterclaim under this Rule 13.

a. there is always subject matter jurisdiction over compulsory counterclaim by 1367. 

b. Counter claim should be asserted in the pleading at the beginning if the trial, or else it will be barred by res judicata

c. It is debatable what arising out of ToC means.

RULE 13(b) Permissive counterclaim: pleading may state as a counterclaim any claim against an opposing party not arising out of the transaction or occurrence that is the subject matter of the opposing party's claim.

a. 13b counterclaims can be asserted anytime, even after th trial is over you can sue the other party for that claim

b. 13b does nor necessarily mean that there is no Supp SMJ over the claim. 
RULE 13(g) Cross-Claim Against Co-Party. A pleading may state as a cross-claim any claim by one party against a co-party arising out of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein or relating to any property that is the subject matter of the original action. Such cross-claim may include a claim that the party against whom it is asserted is or may be liable to the cross-claimant for all or part of a claim asserted in the action against the cross-claimant.

· Cross claims are covered under §1367 b/c they are still forming part of the case and controversy b/c the cross claims are limited to the claims that arise out of the transaction or occurrence of the original action or counterclaim.  

Rule 14: 3rd party
Rule 19

Rule 20

Rule 22: Interpleader JDX
Exceptions: 


When a separate & independent claim is removable under 1441(c) is joined w/other non-removable claims, only the D/D’s to that separate & independent claim need seek removal. 


An improperly joined party is not required to join removal petition. 


A non-served/non-resident D, need not join the petition.











