
I.) Personal Jurisdiction- “power over the parties”
A.) (1)Basis + (2)Notice (chap 3) = Personal Jdx (sometimes there is overlap between the two)
B.) Basis 2 components- 14A and LAS
C.) Notice 2 components- constitution and rules
D.) Traditional Bases of Personal jdx (1)- Basis
1.) Territoriality pre-1945
a.) Sovereignty- Robin Hood
b.) Pennoyer v Neff- A1= Mitchell (atty, OR) v. Neff- (client, CA resident with a “claim” for property from the territory of OR over a $300 legal bill) in OR(forum).  A-2=Neff (above) v. Pennoyer (bought a property from Mitchell, that Mitchell received pursuant to a default judgment against Neff in the above action) in federal court.  Issue in second suit is whether an OR court had personal jurisdiction over Neff, a CA resident.
i) Each state has a statute proscribing the basis for personal jdx
ii) OR statute- 4 instances
(1)- appears in the ct (consent to jdx)
(2)- be found in the state and served
(3)- resident in the state
(4)- has property in the state (must be seized)
iii)  For (4), the court would have to seize the property to bring it under the jdx of the court- no longer good law but was under the territoriality approach
iv) Neff did not get title to the property until 3/19/1866 but the judgment entered against Neff on 2/19/1866.  HELD- earlier judgment not valid because the property was never seized (Neff only had a claim against the land at the time the judgment was entered).
2.) In Personam
a.) Jurisdiction over Neff’s person
b.) Options (1)-(3) above
c.) “Open box”- can get at other property/assets to satisfy lien 
d.) Seeking monetary damages or an injunction
3.) In Rem (4) above
a.) Claim as against “all the world”
b.) Few causes of action are true in rem meaning “all the world” is bound by the judgment
c.) Seeking clear title /clarify title
d.) Closed box- not transportable judgment
4.) Quasi in Rem (4) above
a.) First type-boundary dispute
i)  dispute is actually over the property
ii) But dispute only binds the parties involved
iii) Ex. Becca and Prof- where is the property line?  Only they are bound
iv) Closed box- not transportable judgment
b.) Second type- hybrid
i) Bridges the gap between in rem and in personam
ii) Using the property to get at the person to get monetary damages
iii) EX- Pennoyer v Neff, pig example
iv) Closed box- can only collect the item awarded.  If more owed, need a new suit (go to the party’s state and serve?) 
v) Shaffer v Heitner changed this!!!
vi) Closed box- not transportable judgment
5.) Recap- in IPJ and QIR #2- someone wants money; in IRJ and QIR#1, the parties want to know who owns the property!
6.) Direct v collateral attack
a.) Direct- appeal of the judgment
b.) Collateral- suing over the judgment in the first action (A1) 
i) Cannot re-litigate facts
ii) Was there was jdx based on the facts as they stand
iii) This used to be the only option when disputing jdx-if you showed up to dispute whether there was jdx, you were submitting to jdx by appearing.  D had to take the default in the first action and how the court in action 2 (A2) agrees that there wasn’t jdx
7.) Corporations and status
a.) Domestic corporations- reasons for jdx-
i)  Domicile- corp must dwell in the place of creation)
ii) Consent- allow secretary of state to be agent for service
b.) Foreign corporations- reasons for jdx
i) Consent- secretary of state
ii) “presence”- office with employees
iii) “doing business”
-solicitation not enough
-solicitation “plus” okay
c.) State has jdx over the status of a marriage that took place in the state
i) Ex- A and B (OR citizens) marry in OR but B moves to CA
ii) A can get a divorce in OR since OR has status over A as an OR citizen
8.) Agency
a.) Territoriality poses a problem since someone can go into a state, cause harm, and then leave so they aren’t subject to in personam jdx
b.) Changes in the early 1900’s- “absent defendant” problem
i) Express consent- Kane v NJ- when entering a state, some states required people to sign something agreeing to appoint the sec of state as your agent for service for issues arising in the state- in personam jdx found
ii) Implied consent- this was taking too long on bridges, etc. as the population grew.  In Hess v Paulowski- a statute was upheld that stated by driving in the state, you impliedly agreed to sec of state as agent for service within the state even without a signature
c.) Harris v Balk- “on the road to International Shoe’- Balk (NC) owed Epstein (MD) $300.  Harris owed Balk $180.  Epstein sued Balk in MD and got jdx by seizing the money Harris owed Balk while Harris was in MD. The judgment gave Epstein QIR #2 over Balk (only the money seized) and IPJ over Harris for the $180 he owed Balk.  Harris’ debt to Balk was satisfied when Harris paid Epstein.
i) Once it was determined that Harris owed Balk, that “note” was attached
ii) Problem: Balk was not there to defend himself.  MD statute gave Balk 1 yr, 1 day to unwind the judgment, but he would have to appear in MD to do so, subjecting him to IPJ in MD!
E.) Modern Approach- “Minimum Contacts”
1.) Washington v. International Shoe- WA sued Int’l shoe to collect taxes on wages paid to employees in WA that worked for Int’l Shoe.  The corp is located in MO and claimed that the salesmen in WA were independent contractors and no such taxes were owed.  If Int’l Shoe wasn’t “doing business” in WA, they would not be subject jdx for the suit.
a.) Shifts BOP to D to show why they should not have to go to P’s forum
b.) Huge departure from territoriality- serve D where he is and see if there are “minimum contacts”
c.) “contacts”
	Washington
	Non-Washington

	8-13 sales solicitors
	HQ in MO

	Sales-transmitted “request” for order
	K- offered and accepted in MO

	Rented showrooms
	Shoes shipped from outside WA

	$31,000 commissions/yr.
	

	Displays shoes (1 of each shoe)
	



2.) Minimum contacts -New theory of JDX!
a.) If “he be not present” within the territory of the forum, there may still be jdx if he have certain “minimum contacts”
b.) Quality/quantity of contacts- “continuous and systematic” or “casual or isolated”
c.) Specific or general jdx
i) General- jdx permitted on causes of action completely distinct from the activities within the state (where contacts are continuous and systematic”)
ii) Specific- jdx permitted only in suits relating to the activities (within the state) where contacts are “casual”, “single” or “isolated”
d.) Graph
Quality/quantity contacts      Cause of action related?                       JDX?
	Regular/Cont/systematic
	Related
	Yes (Shoe)

	Regular/Cont/systematic
	Unrelated
	? most cases fall here

	Casual/isolated
	Related 
	Yes (Mitchell in Neff)

	Casual/isolated
	Unrelated
	No



3.) Minimum contacts test (p 36) HOW TO ANALYZE PERSONAL JDX ON A TEST!!
a.) (1)Does D come within the terms of the applicable long-arm statute?
b.) (2)Does D have minimum contacts with the forum state (or traditional territoriality!) such that the assertion of jdx would not violate the Due Process Clause?
i) (a)Has D “purposefully availed” itself of the privilege of conducting activities in the forum state, thereby invoking the benefits and protections of the state’s laws?(LOOK FOR GENERAL AND SPECIFIC JDX) 
ii) (b)Does the suit “arise out of” or “relate to” D’s purposeful contacts with the forum OR if not, are D’s forum contacts so extensive that no relationship is necessary? (relatedness)
c.) (3)Would the exercise of JDX be unfair and unreasonable taking into account: the interests of D, the forum state, P, and other states that may have an interest in the matter? (rare to see a case kicked out for reasonableness)
4.) Step (1)-Long arm statutes- to what extent can a court bring a D in from another state for jdx purposes?
a.) Purpose served
i) Some form a basis
ii) Others serve a notice function
iii) NOTE: LAS says where there is IPJ!!!
b.) Language is important!
i) Tort- not complete until an injury occurs
ii) Tortious act- the breach by D, not where the injury occurred (Nebraska plates- gas station attendant changes tire that later blows out)
c.) Due process type long arm statute
i) For this jdx, step (1) is skipped and jdx is allowed so long as 2, 2a, 2b, and 3 are met
ii) Ct is authorized to assert jdx to the max allowed under the Constitution
d.) Tailored or specific-act statutes 
i) tend to be specific jdx statutes
ii) step 1 is tougher here (p 37- good practice)
iii) NOTE: some states have construed their tailored LAS as going to the limits of due process
e.) Federal Courts Rule 4(k)
i) Most federal courts borrow the LAS from the state where it’s located
ii) Generally, the federal court is in no better position than the state courts to acquire jdx
5.) Step 2a-“Purposeful  Availment”
a.) Traditional
i) Consent
ii) Domicile- only 1 even if D has multiple residences
iii) Presence + service within
iv) Citizenship
v) Transacting business v “doing business”-regular, continuous, systematic “bricks and mortar”
b.) Contract as basis for personal jdx
i) Hanson v Denkla-(still good law today)Dora Donner was a PA resident who set up a trust with a DE co.  Donner then moves to FL.  While there she exercises a power of appointment (to good sister as trustee).  Under the appointment Donner gives $200,000 to each of her grandchildren (good sister’s kids) and under the existing will $500,000 goes to each of the wicked sisters.  After Donner died, the wicked sisters challenged the appointment as invalid so that the $400,000 that was set aside for the grandkids would go back into their mother’s estate and would go to them.  C/A #1: Good sister is sued in FL as the trustee as is the DE bank who holds the trust.  No jdx over the bank and it is an “indispensable party” (Rule 19 Federal- FL has a similar rule).  At trial , ct says bank sis technically indispensable but carries on without them and the wicked sisters win. C/A #2- good sister brings suit in DE joining the same parties as in the FL action, claiming there was no jdx in FL (collateral attack).  DE is not giving full faith and credit to the FL judgment, because no jdx in FL.  Must look at DE bank contacts with FL: mailed statements to Donner there, had tea with her there, power of appointment was exercised there, fees were collected from Donner there.   HELD: DE bank did not “purposely avail” itself of the benefits of FL.  Donner created the contacts with FL through her unilateral action.  Bank did not expect to get sued by wicked sisters in FL.  Bank could expect to be sued by Dora Donner in FL though!  There were purposeful contacts vis-à-vis Dora Donner only. DISSENT- the transaction had a lot of FL contacts.  Looking at contacts more broadly than the majority.
ii) McGee- policy holder in CA- insurance co contacts with forum state: policy holder lived there, solicitation to renew existing policy, payments received from there.  The policy here was the only policy the co had with a CA resident.  Ct held there was jdx- 1 contact was enough.  The TX insurance co could expect to be sued by beneficiaries in CA if they failed to pay out.  Very broad exercise of jdx.
iii) Burger King v Rudzewicz- franchisees partnered to buy a BK franchise.  Rud. Puts up the money and personally guarantees the funds.  MacShara agrees to run the franchise.  Franchise to be opened in MI and the BK HQ is in FL.  BK also has a local office in MI, but all major decisions are handled in FL.  The restaurant fails and BK sues Rudzewicz in FL.  D claims the FL ct lacks jdx.  Purposeful availment? Supreme court says there was jdx.  D’s contacts with FL: 1) K said FL law applies (not enough on its own), 2) D’s reached out to FL corp when local branch could not help them, 3) course of negotiations with FL office before and after entering K, 4) payments were made to FL corp, 5) K was long in duration- 20 years, 6) D promised to pay $1M, 7) Macshara went to BK university in FL for training (attribution of agents contacts!)- may not be enough on its own, (ct didn’t have to decide) but it adds to/enhances the contacts. Dissent- disparate bargaining power between the parties, but D still should have expected to be sued there.  Even if unfair, not unconstitutionally unfair.  Reaonableness?- inconvenient for D, but D can still make a motion to move to MI federal court!  Not enough to make a case for a lack of jdx since D can still make the motion to move the case. 
	(x)-NOTE: corps tend to sue in federal court because they tend to be more sympathetic to corporate interests.  
	(xx) -Choice of law is completely separate from the personal jdx analysis!=
iv) One contract may not be enough when D is a buyer that breaches a K (p 52 ex 2-7) but if the contract is for a large amount, it may be
v) Chalek v Klein- can an out of state resident who orders a product from an IL business be sued by that business in an IL ct?  HELD: no in personam jdx over D’s in IL ct because they were “passive buyers.”  	-(x)Chalek is likely an active seller, but he is the P here, not the D, but sellers are generally active.  
	-(xx)This distinction matters more with buyers
	-(xxx)- NANA antler case- NEED OUTCOME!
c.) Stream of commerce
i) NOTE: does not displace the purposeful availment test?? Class notes 9/13
ii) Can be used outside of the products liability context, but rare
iii) Evolved to help P’s get out-of-state manufacturers
iv) Form of specific jdx
v) Evolution
-(x) Gray- (COMPONENTS)P bought a water heater that exploded in IL, injuring her.  It was made by a PA co and included a valve made by an OH co.  “Minimum contacts” requires purposeful availment.  Since the OH co got paid on sales that later took place in IL, it purposefully availed itself.
-(xx) World Wide VW- (UNILATERAL ACT OF CONSUMER) Car was sold to a retail purchaser in NY who then took it to OK, where the injury occurred.  no jdx since stream of commerce ended when product was sold to the retail purchaser.  The car getting to OK was due to the unilateral activity of D (like Hanson). The c/a did not arise out of the co’s contacts with OK.  IF the D was deriving enough business from another state, there could be general jdx.  Unilateral action would not matter in that situation since the co would have purposely availed itself of the benefits of that state and could expect to be sued there on any c/a.
Stream of commerce
German Manu         Michigan nat’l distributor    WWVW (NY/NJ)    Seaway(NY)    OK
                                                                   Regional dist       dealer             c/a
-(xxx)- NOTE: only WWVW and Seaway made a motion to dismiss because that would have given D complete diversity and they could have requested that the case be moved to federal court, which is less P-friendly than was the county in OK where the accident occurred and where P brought suit!
-(xxxx)- general jdx- contacts must be VERY significant.  This car was not sold in OK, so the manufacturer never received a benefit from that transaction as per OK (OK contacts not related to Robinson’s C/A).  Not general jdx though because no jdx in TX because even though there are independent dealers in TX, and likely a lot of contacts there, the c/a did not arise there (ASK ABOUT THIS!)
TAKEAWAYS: (1) unilateral act by consumer is not enough
	           (2) “directly or indirectly” serving the market is not enough
d.) Asahi- Zurcher (CA) v. Sheng Chen (Taiwan tire manu) v. Asahi (valve manu)
 P (Zurcher) was a CA resident who purchased a motorcycle, crashed it, his wife died, and he was hurt.  Accident was caused by an issue with the tire.  Accident happened in CA and the forum is CA state court.  P sued Sheng Chen, the Taiwanese tire manufacturer, who then uses Rule 14 to bring in Asahi, the Japanese valve manufacturer.  Zurcher settles with Sheng Chen, but the third party indemnification claim Sheng Chen brought against Asahi is still pending.  ISSUE: can that claim still continue in CA ct?  Four justices (Brennen) said putting the product in the SOC is enough, 4 (O’Conner) said a more substantial connection was required (SOC +) and Stevens did not endorse either approach.
i) O’Conner(4): no purposeful availment.  Mere awareness that you are putting a product into the stream of commerce is not enough.  D must do something purposeful vis a vis the forum ex advertise or target the market somehow
ii) Brennen(4): there was purposeful availment since the manu knows products are going there.  Suit is foreseeable where you directly or indirectly serve the market
iii) Stevens(1): need a case-by-case approach.  There was enough here???Factors: how much money is D making in the jdx, what volume of sales there, how expensive is the product, how hazardous is the product?
iv) HYPO: what if an injury is caused by another product, other than what is regularly sold there?
-(x)- a different type of valve (or water heater (GRAY))- D should probably expect to be sued there
-(xx)- ex. Asahi sells valves and beer.  A valve gets to CA, not through the direct/indirect effort of the co.  Asahi did not know any valves were going to CA, but they did sell a lot of beer there.  Tougher call on jdx since this is a completely different type of product (probably not??)
	-considerations: (1) was SOC or a unilateral move the cause of the product getting there and (2) did D still derive benes out of the forum
e.) McIntyre v Nicastro- 2 entities- McIntyre UK and McIntyre US.  UK manufactured a shearing machine and US entity sold it to the company where the injury was caused (NJ).  The UK entity did attend a trade show in Vegas, along with the US counterpart which is where P’s employer (Cursio) learned about the product and bought it.  (P’s lawyers should have done more to exploit this fact).  Nicastro was injured when using the machine.  The personal injury case cannot arise out of the contract.  P could have also tried to pierce the corporate veil (same board, directing the US co?)  McIntyre UK never marketed goods in NJ or shipped them there.
i) (4)Kennedy/Thomas/Roberts/Scalia- D must be targeting jdx (no jdx here)
ii) (2)Bryer/Alito: one sale by independent dealer is not enough to put on notice.  No jdx here, but there might be if more than one sale
iii) (3) Ginsberg/Kagen/Soutermoyer- “national contacts”- even easier than Brennan in Asahi because it doesn’t matter what you know- you are selling in the US.  Like general jdx because it doesn’t matter where P is injured.  Unprecedented because minimum contacts analysis had always focused on D’s contacts with the state in question!
f.) Stream of commerce theories ranked: strictest to most liberal
i) Kennedy Roberts in McIntyre- targeting
ii) O’Conner in Asahi- SOC +
iii) Bryer/Alito in McIntrye- one sale, independent dealer, not enough
iv) Stevens in Asahi- nature of the product, volume of sales-how much of a benefit is D deriving from the forum?
v) Brennan in Asahi- “pure” stream of commerce theory- only need knowledge that party is putting product into SOC
vi) Girls in McIntyre- national contacts
g.) HYPO- tests applied- Bernie fireworks #2-13 p 71) P (NE) sues Japanese fireworks manufacturer (Hosoya) in NE.  Hosoya South Dakota dist. NE (no unilateral activity problem) but did Hosoya have sufficient contacts with NE?  No advertising in NE, never went to NE (only to SD once to visit the distributor there).  The SD co has a NE representative.  Nat’l contacts- YES, put into SOC- YES, Bryer/Alito- not just one sale, but IF sold $16,000 (NE) of $50,000 (total US)- likely.  If $16,000/$1M in US, maybe not.  O’Conner- SOC plus- no jdx, similar to Asahi (except Asahi only sold components, where firework co K’d directly with US distributor in SD.  Less control over where a component D manufactured than a finished product).  Under Kennedy- no targeting of NE, so jdx unlikely.
h.) Effects test
i) Some overlap with SOC theory- D did something in state X to cause an effect in state Y
ii) D did not go to the state, nor is there any paper relationship with someone from the state
iii) c/a arises from effects (so specific jdx)
iv) Elements
(1) Wrongful conduct alleged (intentional)
(2) D “targeted” the forum
(3) Forum is the focal point of the claim- person, where harm suffered, what D did and how it relates to the claim
(4) P feels brunt of the harm in forum
v) Kulko v Superior Court (no good deed goes unpunished) P and D were married in CA, but lived in NY for 17 years and separated there under a NY separation agreement.  D is to pay P $3000 per year.  P moved to CA.  Originally the kids live in NY with their dad during the year and mom during the summer.  Both kids end up moving to CA with mom.  D’s purposeful act was consenting to letting the kids live there and sending them there.  HELD: this did not confer jdx over D in CA.  The lower court mis-applied the effects test since this was a personal relation, not a commercial transaction.  There is a contract (sep agreement), but the cause of action is not about the contract.  The effects test was meant to reach conduct that was “wrongful.”  Here, D only agreed to his children’s wishes.
vi) Calder v Jones- (Cat 1 and SOC would work here).  Jones (CA) - partridge family actress, Calder- pres of nat’l enquirer, South- author of the story (both FL).  F is CA.  (1)The story was untrue so it was wrongful.  It was also intentional (as opposed to negligence) (2)The story written about her was directly targeted at the CA plaintiff.  (3)Injury to her reputation occurred in CA and (4) Jones felt the brunt of the harm in CA since she lived there.  CHANGE- if she lived in NY, but had a career in CA, harm to her rep in CA, but brunt felt in NY since she wouldn’t be able to make her penthouse payment- arguable!  Large circulation shows targeting CA and increases the brunt of the harm (elements 2 and 4)
(x) welder in component case- even if intentionally did the job improperly, still may be missing the 2nd element- not targeting the specific forum
(xx) employees can be reached under the effects test even if they can’t under SOC.  Employees and employers should be evaluated separately.
KNOW ALL TESTS IN NOTES AFTER CALDER!
(1) 7th cir- don’t need targeting- an outlier (can ignore?)
(2) 3rd cir and 5th cir focus on intentional wrongful conduct.  
(3) Some courts have limited the effects test to defamation
(4) Also for fraud cases, intentional wrong-doing in commercial activity
vii) Internet case- Revell(FBI- TX) v Lidor (MA)+(Columbia U- NY)- Lidov wrote a story an article about Pan Am bombing claiming that Revell and the gov knew about drugs/contraband being run through Frankfurt airport by middle-easterners.  They were supposed to help us get hostages back (which is why the bombs got through).   Warsaw limits the damages from plane crashed to $250,000 so P’s are trying to sue for intentional to get around this.  Originally, P’s v Pan Am, but the airline joined the US gov’t.  The article was published on the Columbia U website.  P brought suit in TX- HELD no jdx.  Used the Zippo sliding scale to determine whether there were sufficient contacts with TX.  Article didn’t reference TX, not directed at TX readers, if directed anywhere it was DC because that is the activity that the article was about.  7th circuit would have found jdx because they do not require targeting



viii) Zippo- district ct opinion- 
---------------------------------------------------------------------------------------
Passive                                some interactivity                             repeated                                       
                                                                                                    Online contacts
                                                                                                w/forum residents
-repeated online contacts with forum residents is not enough
-use the sliding scale to organize the degree to which D is active vis a vis the forum
-can be married to ANY jdx’l theory, but NOT a separate way to get jdx
-where there are internet contacts, don’t forget other contacts with the state
	-even if the other contacts are not related to the c/a
	-makes the case stronger- would D expect to be sued there
- even if in the most interactive category- there may be jdx, but not automatic b/c it depends on the rest of the min contacts analysis (p 82)

ix) Guitar hypo- sold an expensive guitar on Amazon and you want to sue the seller (amazon seller)
-under Zippo- guitar selling corp or an individual that is selling 1 guitar?
-guitar shows up damaged- contracts case- the value matters under Brennan in BK- 1 big K 
-targeting- did the seller know where you lived?  May be targeting but the seller doesn’t usually know who bought it until after it’s sold- removes targeting for effects and purposeful availment under BK
	-selling on Amazon does not mean you  are purposefully contacting every state- Kennedy said no in McIntyre- targeting everywhere so you can’t be sued anywhere
-would not use effects unless saying the seller intentionally defrauded you
-effects test requires P to come up with something showing you knew you were dealing with a party in a particular state
	-also need to prove intentional allegations of wrong-doing (except 7th circuit)(usually commercial transaction cases are fraud cases, not tort cases)
-If K’ing with the seller, BK works if an expensive product
-if K’ing with Amazon (that is who you are paying)?????

x) Where there is internet jdx, did the user or site intentionally direct their activity at the forum state rather than having the activity accessible there- what did D do to target particular forums given P’s c/a
xi) Panavision case- Ex 2-18 p 84- Panavision in CA v Dennis (man in IL) F- CA.  Site displayed panoramic pix of the city of Pana, IL.  Dennis tried to extort Panavision in CA fed ct.  Internet (Zippo) plus effects test 1) intentional wrong-doing- cyber-squatting 2) express aim/targeting-sent a letter to CA 3) brunt of harm- in CA 4) focal point- what D was trying to take from Panavision.  Zippo- a passive posting.  Did the c/a arise from the passive posting.  Internet contacts not enough for jdx here, but with effects test, probably enough.

6.) Step 2b- relatedness
a.)  connection between the c/a and D’s contacts in the state.  prob 2-21 p 93
i) What contacts are we looking at in OK over distributor in WWVW- Robinson’s car was not sold in OK.  Accident did not directly arise out of the sale of the cars in OK since defective car bought in NY.  Since P could not have sued in TX, not general jdx.
ii) German manu could have been sued in OK based on its overall contacts with OK regardless of where the car was sold- seems fair
iii) Cts don’t like general jdx but are coddling the D’s- where is the dividing line between general and specific jdx
b.) Purposeful availment and relatedness are inversely related
i) More contacts, less it needs to be related to c/a
ii) More related to c/a, less contacts needed
c.) General jdx (rare) (territoriality based) Goodyear, Helicol, Perkins 
i) Always look for general jdx first!
ii) D’s contacts are so substantial that D can be sued for anything
iii) Threshold- D’s contacts with the forum state must be continuous and systematic AND must be “substantial and of such a nature” to warrant D being subjected to unlimited range of suits (p 91)
iv) Ct will look at D’s contacts over time
v) Domiciliary can be sued for anything- justified by sovereignty- Pennoyer
vi) Does not offend “traditional notions of fair play and substantial justice”
vii) Also try to tease out specific jdx or file a “protective action” in another jdx to make sure the SOL doesn’t run on you!
viii) Goodyear- (unanimous) P (NC) v Goodyear USA (doing biz in NC- plants there) + Goodyear (3 foreign subsidiaries).  Definition of general jdx.  How it applies to corporations.  Injury occurred outside the forum- bus accident in FR(?).  To get general jdx, contacts with forum must be “substantial.”  IF accident had occurred in NC, plus advertising in NC, possible specific jdx.  Foreign sub could say they did not know where the tire would end up (more like McIntyre).  IF the foreign subs knew where the tire was going and injury was caused there, then SOC applies 
	-(x) Perkins cited- A Philippian mine company had the supervisor based in OH.  All the company files and an office were also in OH- general jdx was found for suit there.
	-(xx) domicile, place of incorp., principal place of biz (only 1, but can be “doing biz” in multiple states)-general jdx
	-(xxx) never (specific) jdx over out of state manu where accident occurred abroad (notes on 10/4)
	-(xxxx) easier to pierce the corporate veil for jdx purposes than for liability purposes
	-(xxxxx) no necessity here since P could still sue Goodyear USA
ix) Cannot use SOC for general jdx!
x) Bryant v Finn Air- flight attendant injured when a blast of air knocked a cart into her.  Accident happened in France, forum was NY.  HELD- general jdx because Finn Air had an office with 3 people in NY
xi) Helicol- Columbian company built a pipeline in Peru- used helicopters.  Helicopter crashed in Peru.
P v. Bell Heli (TX) + Consortio F= TX
Consortio bought the helicopters from Bell.  Contacts: They negotiated the K’s with TX, trained pilots in TX, trained on how to maintain helicopters.  No bricks and mortar there though.  HELD: no general jdx because mere purchases with ancillary training does not mean “doing business” (since no “bricks and mortar”) DISSENT- P should have argued for specific jdx because even though death does not directly arise out of TX purchases, they are “related to” training of pilots and maintenance workers in TX.  Consortio does not fit within the general jdx parameters- Inc, doing biz, not PPB.
	-“related to” and “arise out of” are on opposite ends of a continuum
xii) Rose furniture case- family purchases a bed in VA, sold to a family in NC, who then moves to TX.  Bed kills a child in TX.  Rose Furniture contacts:  sold $5.7M in sales from TX, sent direct mail, and sold purchased some of the furniture they sold in TX.  Co has an economic relationship with TX, but the c/a did not arise out of the accident that occurred in TX.  No SOC because unilateral act of 2nd family (specific).  The co website was highly interactive plus pervasive commercial connections with the jdx (general jdx).
d.) Specific jdx (most common)
i)	NOTE: specific jdx
	-Anytime c/a is outside the forum, there is a problem
	-Anytime c/a is inside the forum, make the argument (even if tenuous)
ii)          Claim is related to or arises out of D’s forum contacts
iii) Prox       prox cause relaxed      lie in the    substantial           but
Cause    “but for overlay            wake of     connection           for
Strict                                                                                            lenient
-prox cause- too strict- conflates prox cause for jdx with merits of the case- D’s forum contacts constitute a “necessary element” of P’s claim for relief
-prox cause with “but for” overlay- D’s forum contacts were a “substantial factor” in bringing about the harm to the P. Needs to be a tight relationship between contact and the claim
-lie in the wake- used in commercial situations
-substantial connection- used by Fed and in CA- also Cornelison
-but for- very broad, but tempered with reasonableness factor
- general jdx where the c/a does not even relate to D’s contacts with the forum
iv) Tak How v. Nowak (MA) v Tak How (HK) F-MA Fed- wife drowns in pool at hotel in HK
1) Purposeful availment (contacts): course of dealing, negotiations over rates, brochures with info about pool.  FOUND- there was purposeful availment
2) Relatedness- (a) no general jdx; (b) have to find specific jdx so c/a must arise out of or relate to forum contacts i) death does not arise out of the negotiations (not the proximate cause since negotiations did not cause the death), but it might relate to.  Ct does not use this standard because it conflates the prox cause for jdx with the merits (??) 
3) Reasonableness- not unreasonable
v) Cornelison v. Chaney- NV auto accident, CA P, collided with a truck driven by an NE D.  F- CA. (easy case if accident in CA). D was engaged in a delivery business that brought him to CA 20 times a year in the prior 7 years.  HELD- no general jdx, but there was specific jdx since the accident arose out of driving the truck, which had a “substantial connection” with a biz relationship P purposely established with CA (p 103). Connection was between negligence in NV and the trips back and forth
e.)  “Necessity”
i) May be a factor if ct in question is the only one where D’s can be sued together, or only forum available to a US P.
ii) NOT okay if the reason for the necessity is that the forum in question is the only one where SOL hasn’t run b/c P created his own predicament
f.) Corporations (internet businesses)
i) Was case-by-case, but now formal lines being drawn
ii) D corp must be “At home”- Domicile, PPB, INC- not possible with the internet though
iii) Like McIntyre- targeting all 50 states, but not one specific state, so not targeting anywhere
iv) P would have to sue where incorp, PPB
v) Should be pushing lawsuits to where accident occurs (Prof.) 
7.) Step 3- Reasonableness
a.) Designed to give D 1 more shot to claim the exercise of jdx would be constitutionally unfair
b.) P must prove min contacts, purposeful availment, and relatedness, but D must say- in spite of all this, still unreasonable to allow jdx
c.) only time D won- Asahi 
d.) many things are unfair, but do not rise to a constitutional level of unfairness
e.) Gestalt factors- D must prove burden on D is greater than:
i) P’s interest in that forum
ii) Forum state’s interest
iii) State’s interest in efficiency
iv) State’s interest in policy
v) Furthering substantive policy
f.) Applied in Asahi
i) Taiwanese P has no interest in a CA forum
ii) Forum interest- none- indemnification suit case- CA resident (Zurcher) already settled
iii) Wash since Japanese or Taiwanese law could have been used
iv) Wash 
v) None
vi) NOTE: if Zurcher had not already settled, there would have likely been a different outcome
8.) Types of cases (really just Purp Avail cats- listed above- MERGE??)
a.) D or agent goes into the state and causes harm (Hess v Pawloski, Int’l Shoe)(like cat 3 on the other chart)- SPECIFIC jdx
b.) D’s enter a K or other document-based relationship (Hanson v Denkla- the document provides a connection with the state even if the party does not go there, BK, Chalek) SPECIFIC jdx
c.) “stream of commerce” cases- how to get at out of state manufacturers- SPECIFIC jdx
d.) “effects” test- D is out of state but does something that causes an effect in the state
e.) Internet jdx falls somewhere between (c) and (d)
xiii) Passive website- likely no specific jdx, unless effects test argument could be made
xiv) Interactive- mid-range
xv) Substantial, regular, continuous, and systematic- for general jdx, also at home, domicile, PPB, and INC- all doing business
xvi) Interactive plus commerce- maximum contacts- ex Amazon, LL Bean
xvii) To what extent might there be general jdx with websites?
-old general jdx was bricks and mortar- what if internet based?
-must be “something more” than just regularly transmitting signals (p95)
-ex LL Bean- “sophisticated virtual store” is like Bricks and mortar
9.) Minimum contacts and the traditional bases of jdx
a.) Territoriality- persons or property within a forum- general jdx
i) Corporations- PPB, domicile, INC, domiciliary, “doing business,” maybe “at home” as well
ii) Individuals- consent, presence plus service, domiciliary
iii) No changes post- international shoe- fairly resolved
iv) Pennoyer- how to get absent D- attaching property for QIR jdx was how in state P’s could get at out of state D’s
· Harris v Balk-extreme use of QIR
· Hess v Palowski- extreme use of consent
b.) Minimum contacts when D “be not present” in the forum
i) LAS
ii) Minimum contacts
· Purposeful contacts/purposeful availment
-arises from
-contract
-SOC
-effects
-internet
· Relatedness
-specific or general jdx
c.) Has minimum contacts supplanted traditional bases for jdx?
i) Use minimum contacts when D be not present
ii) Only meant to deal with the absent D problem
iii) Can still get D (with minimum contacts) so long as exercise of jdx does not offend traditional notions of fair play and substantial justice
d.) QIR/In Rem (today)- Shaffer v Heitner- shareholder derivative  lawsuit- allows a shareholder to address a problem if officers don’t bring a suit against the co (like a class action suit). Heitner owned 1 share.  Heitner v. Greyhound- 21 directors and officers.  c/a in OR.  PPB- AZ, INC- DE.  F-DE state court.  DE statute (1) allowed sequestration (stop sale order); (2) deemed shares to be in DE.  Seized the property to get at officers and directors= quasi in rem (hybrid)- meant to force out of state D’s to come to DE to defend.  D’s options: (1) don’t show- property seized; (2) show p to defend and subject to personal jdx.  Since there is QIR jdx, the judgment cannot exceed the value of the stock seized.  HELD- need minimum contacts analysis because using the property is really using D’s interest in that property.
i) Not saying you can’t ever get to D through their property
ii) There must be a connection between the defendant, the forum, and the litigation (D-F-L)(post- Shaffer)
iii) No need to bring property under control, but still a good idea (unlike Pennoyer)
iv) Okay to attach property to enforce an IPJ judgment from another state (full faith and credit)
v) For in rem and QIR 1 (fall on a property like a boundary dispute- arises out of the ownership of the property), the c/a is related to the property, so there will always be D-F-L- looks like specific jdx
vi) For QIR 2- hybrid, different outcome- Shaffer- D’s connection with the state- shares; F- DE; litigation was about conduct in OR/AZ- no connection between the anti-trust scheme and the forum
vii) A-1- Epstein(MD)  v Balk (NC) F-MD- Harris (NC) owed Balk $180 (what was seized by MD) D’s contact with MD- Harris’ debt to Balk; F- MD; L-NC debt or MD debt.  Is DFL there with MD?  If decided today: No QIR jdx if the only contact vis a vis MD was the debt- NO.  There would be in personam jdx today because of contract purposeful availment under BK.  Balk did purposefully avail himself of MD when he took the loan from Epstein.
viii) No longer need hybrid QIR jdx because MC allows us to get D’s that have done something or caused the effects in the forum state.  Did not say it was dead, but now it can only be used if there is DFL.
ix) HYPO- q#3 p 117- Larry sued Moe in state X court to recover for injuries suffered when Moe, a citizen of state Y, landed on him while skydiving in state X.  Larry could obtain jdx since minimum contacts would exist.  If state X’s LAS does not cover skydiving, the state may have a statute that allows QIR jdx by attaching D’s property within the state.  If Moe has a bank account in state X bank, Larry could get QIR by attaching the bank account. 
-Larry(X) v Moe (Y) F=X
	-Moe’s contacts- accident, bank acct
	-NOTE: look at D’s contacts with the state, not just the property!
-D                                                 F                                          L
Bank account(seized)              X                                      skydiving
Tort
	-connection between tort, state X, skydiving(litigation)
Step 1- in personal jdx analysis- LAS- not allowed b/c skydiving, so now look at QIR- satisfy DFL for QIR purposes with the contact we could not use under the LAS (tort).  Species of jdx- QIR, not in personam- closed box judgment.  When looking at QIR jdx, don’t focus only on the property in the state- don’t ignore other contacts (common mistake)
x) If a LAS goes to the limit of due process- that means Shaffer v Heitner- so DFL.
xi) Ambrosiano- 2 foreign companies- Brazillian co selling coffee beans and French company buying them.  All sales to be guaranteed by letter for credit from NY co and payments go through the NY bank.  French company says beans are over-roasted and does not pay.  Brazilian co sues French co in NY.  If French co only connection with NY is the bank acct, no basis for in personam jdx- no general jdx and claim does not arise out of the bank account.  Next, look at Shaffer DFL
-D’s contacts                            F                                   L
Bank acct                                 NY                             NY bank?
Letter of credit

xii) This is a gap filler- not the contacts we need for IPJ or LAS, but there is some property in the state and we can show some relationship.  This is more tenuous than the Nowak case, but make the argument.
xiii) EXAMPLE TO ANALYZE- Cornelius case- add fact- trucker has a Malibu beach house- use DFL.  D- beach house, F- CA, L- proceeds from trucking company used to buy the house in Malibu, stayed in beach house when he was in CA. (NOTE- if CA had prox cause test instead of substantial connection, this may have been the only way to get jdx over trucker- but a closed box judgment)
e.) Transient presence/tag service (today)- no minimum contacts needed because there is presence in the state
i) Consent, PPB, domicile, “doing biz,” INC, presence- still good bases for jdx
ii) Burnham-plurality, but unanimous decision- tag service still good for jdx.  Scalia/Renquist/Kennedy- minimum contacts did not replace territoriality in this context b/c min contacts apply where D be not present in the state.  The only wiggle room- was D knowingly and voluntarily in the forum?  White- opens door to unfairness arguments because it is arbitrary and may be unfair in some situations.  Brennan/Marshall/Blackmun/O’Conner- contemporary notions of DP does not equal min contacts b/c D is present and subjecting himself to the sovereignty of the state- police protection, etc.  worries about tag service on a layover 
· Service- general jdx? Huge contact with the state
· Fraudulent enticement- constitutionally okay, but most states would not allow jdx under the circumstances
· Scalia and Brennan almost never agreed philosophically- sometimes same outcome, but different reasoning.
10.)  Personal JDX and federal courts
a.) Exercising jdx under the federal LAS- Rule 4(k)- territorial limits of service (p 61)
i) Rule 4(k)(1)(A)- borrow state LAS and constitutional standard of the state where the federal court is located(14A since borrowing state LAS- typically federal courts bound by 5A DP)
ii) Rule 4 (k)(1)(B)- use rule 14 and 19 to join parties (“bulge rule”)
iii) Rule 4(k)(1)(C)- when authorized by federal statutes (ex securities)- statute itself may have a clause providing for nationwide service of process.  Where such a statute exists, fed ct is not limited by the state’s reach!
iv) Rule 4(k)(2)- Federal claim outside state-court jdx- (c/a arose outside of the country) if no state where minimum contacts (try this first), nationwide or even worldwide service of process where there are minimum contacts on a national level.  No one state where jdx, but D violated federal law.
–(1)must be a federal question
–(2)no one state where jdx
–use 4(k)(2) where you would have used 4(k)(1)(c) but there was no clause allowing for nationwide service 
-reaction to Omni- P wanted to sue foreign D’s- commodity future trading act claim (federal COA).  No nationwide service of process statute for this act.  Foreign D’s had minimum contacts with the US, but not with any one state (not enough for 14A, but enough for 5A).  
b.) Minimum contacts at the national level
i) 5A requires minimum contacts with the US, not the forum state
ii) D can still try to rebut the presumption of jdx by showing it is so unfair it violates DP (offends FP and SJ)
iii) Somewhat easier argument (unfair) to make at the national level
c.) 100 mile bulge- can only bring in a 3rd party D- not for parties to the original suit (joining under Rule 14 or Rule 19- above)
11.)   Challenging lack of jdx over D
a.) Direct attack
i) 1 suit
ii) Motion to dismiss(Rule 12(b)) or motion to quash (CA)- dispute jdx
iii) At common law-D would not do this because appearing subject them to jdx
-The only option was to not respond and allow a default judgment, but then there is not option to defend on the merits
iv) Today- Rule 12(h)must raise any challenge to jdx (or venue or service) on the first response to P’s complaint or waive that right
-If D does not appear and there is a default judgment, as a direct attack, D can ask the judge to vacate the judgment for lack of jdx under Rule 60(b)
-if D does appear, challenges jdx, but loses, D cannot ask for 60(b) motion since
- there must be a default judgment for Rule 60(b) to apply
v) If D loses motion to dismiss (cannot use Rule 60(b))
–CA- must challenge jdx immediately (interlocutory appeal) or waive the right to appeal, defend on the merits
–federal- must litigate here, but retain a right to raise the issue on appeal
vi) Q 2-37 p 135- auto accident in NM- P(CA) v D (IN) F-CA Fed.  D ignores suit because he did not have any assets.  Aunt later leaves him cash, a condo, and farmland.  P initiates A-2 to enforce the judgment.  P gets judgment for $250K.  D’s options: 1) direct attack- too late for motion to dismiss but can ask judge to vacate P’s enforcement action (A2).  BOP would switch to D to show no jdx.  2) collateral attack- do not enforce because of lack of jdx (distinction?) this is the better option because P still has the BOP to show there was jdx in the original suit.  If P loses, she cannot re-litigate the claim.  (res judicata- also a SOL issue or still can’t pursue if the only issue was a lack of jdx and the claim is still within statute- can file suit in a ct where jdx would exist????) If D chose a direct attack and loses, D can’t challenge further and the judgment would stand.
b.) Collateral attack
i) 2 or more suits
ii) Can only happen when D has a default judgment
iii) Pennoyer
c.) Rule 11 sanctions- forum shopping is fine, but do not make a frivolous argument re jdx where not really exists or atty could be subject to sanction
i) Have a duty to do a reasonable investigation
ii) If you know your client will lie on the stand- violation and could be disbarred
iii) If you don’t know what your client will say, could still be a violation
F.) Notice (Rules and constitutional)
G.) Notice= Rule (Rule 4) and Constitutional aspect (14A and 5A) 3 parts (notes??)
1.) How the Rule works
a.) Actual notice will not suffice if serve was effected contrary to the law (p140)
b.) Rule 3- file a complaint with the court
c.) Rule 4(1)- summons- service or process- what is required: (more req’ments p 57-58)
i) Signed by the court since the court is summoning D
ii) Response within 21 days or judgment by default will be filed against you
iii) Answer must be served on P’s atty and the court
iv) Service of pleadings and other papers (not summons and complaint) is handled under Rule 5
v) Must have proper service under Rule 4, since without it, there is no jdx!
d.) Rule 4(m)- time limit for service
i) Filing of the complaint commences with the law suit
ii) Complaint stops the running of the SOL, but D must be notified within 120 days
iii) If it is getting close to the end of 120 days, the ct can extend the time if good cause is shown
-Ex- D is being evasive
-not good cause- atty is going on vacation, returning on day 118, and now not sure he has D’s correct address
-if parties are amicable, they can file a “stand-still agreement”- D agrees to toll the SOL while the parties are working on a solution
-blowing SOL may trigger a malpractice action (P would need to prove they were likely to win their case to prevail)
iv) If the service is not done within 120 days, the suit is dismissed without prejudice (not based on the merits), but SOL issue may preclude P from re-filing!
e.) Rule 4(1)(c) Service
i) What needs to be served- summons and complaint (most jdx require service of both
ii) Who can make service- someone not a party to the suit and 18 or over, but P can request service by a marshal or deputy or someone specially appointed by the court
f.) Rule 4(e)-serving an individual within a judicial district of the US- (except minors or incompetent persons under 4(1)(g))
i) (1)Service under rules of the state where the district court is located or service is made OR
-certain statutes may have special rules for means of service (“unless federal law provides otherwise”)
-ex- suit in central district of CA- against a NY resident- can use CA law since suit is there or NY law since service was in NY
ii) (2) any of the following
(A)- personal service- throwing paperwork and miss- probably not substantial compliance , if D is hit with paperwork, there probably is.
(B)- leaving a copy at the individual’s dwelling or usual place of abode with someone of suitable age and discretion who resides there (10+ is probably okay)
(C)- delivering  a copy to an agent authorized by appointment or law
iii) Today
-service by email is allowed in some situations (9th Cir. p 170)
-substantial compliance is allowed if the party has evaded service
g.) Rule 4(l)- proving service
i) Unless waived, proof of service is required by affidavit, but failure does not affect validity (huh??)
ii) Admitting notice was received may be enough if D was evading service
iii) Options (same as 4(1)(e) for individuals in US , 4(f) individuals in a foreign country, or 4(h)- for corps, partnerships or assns..)
(1) In hand- requires first in CA before substituted service options below
(2) D’s dwelling
(3) If P doesn’t know where D is, “nail and mail” Green v. Lindsey- service on door and mail
h.) Rule 4(d) waiving service
i) D has a duty to avoid unnecessary service of summons
ii) Why do it:
(1) Service of process is expensive and it passed on to D
(2) Attempt to promote good will
(3) P sends the waiver and D can decide whether or not to waive
(4) Waiving service does NOT mean D is waiving any objection to personal jdx or venue
iii) Why not do it:
(1) Statute of limitations may run before service (in a jdx where service as opposed to commencement of the actions tolls the statute) (D would win)
(2) Waiver, in the past, used to affect right of D to object to personal jdx or venue
iv) Rule 4(d)(5)If D does not return the waiver, P must still serve D- 2 step process
(1) Send waiver- give D at least 30 days to respond in the US, or 60 if outside the US
(2) If not returned, formal process still required- notice to D provided by the waiver is not enough!
i.) Rule 4(f) serving an individual in a foreign country
i) How to serve in a cause of action where federal law is silent
ii) By any internationally agreed means of service that is reasonably calculated to give notice (treaty- Ex Hague- send to a central registry, who then serves the person
iii) If no internationally agreed means- foreign country’s law 
iv) Same rules for foreign persons and foreign corps??
v) Know (b) and (c)?
vi) Ex- US citizen living in London and planning to remain there for the next 5 years- P wants to serve them for something they did in CA.  Use Hague or other international treaty OR UK law
vii) EX- trying to get around Hague- P wants to sue a German corporation with a US subsidiary.  Since the corp’s US subsidiary is in the US, Rule 4(h) applies.   There is an agency relationship  between subsidiary and parent company.  There still may be a jdx issue, but assume there is jdx through stream of commerce.  Even if there is jdx, P still may not collect since no country in the world will agree to reciprocal enforcement -No full faith and credit clause for a couple of reasons:  (1) because we have punitive damages (only country that does) and the foreign co may not agree with US court decision that there was jdx (disagree with stream of commerce theory- extreme reach) under the foreign country’s rules, there was no personal jdx.  “Comity”-one country, through its grace, can choose to enforce a foreign judgment, but they make the rules.
viii) 	- like with French courts where leaving slippers behind- gives the court general jdx.  Rarely used against US citizens though since they know US courts will not enforce a judgment under those circumstances
j.) Rule 4(h)- serving a corporation, partnership, or association
i) 4(h)(1)(A)Can borrow Rule 4(e)(1)- can borrow state law where district court is located or service is made when serving a corporation OR
ii) 4(h)(1)(B)Deliver summons and complaint to officer,  managing agent (partnership situation), any other agent authorized by appointment (outside counsel is appointed by corp for service) or law (rules of incorporation in CA- must appoint Sec of State as agent for service)
iii) P must also serve a copy by mail to each out of state D, like in International Shoe
iv) AICPA v Affinity (page 143) -accountants case- 4 companies operating out of the same suite- a VP for the wrong co was served, but that wasn’t enough- not substantial compliance with the rule, even though there was actual notice.  Service was not proper.  Procedural posture played a role.  Since a default judgment had been filed, D did not get a chance to defend on the merits.  May have been a different outcome if this was only a motion to dismiss since there was still a chance to defend on the merits.
v) Example of different outcome in AICPA- complaint filed 1/2/11, service attempted on 3/2/11
(1) D moves to dismiss served the wrong guy- ct can dismiss or grant the motion.
· If granted, new service is allowed if not SOL issues and the case is decided on the merits
· If denied, get to the merits right then
(2) If a default was entered on 6/2/11
-try to file a 60(b) motion to set aside the default judgment and get to the merits
-if D loses this motion, D loses a chance to have the case decided on the merits
k.) Quashing service v dismissing the case
i) Quashing is better for P- just re-serve- usually does not pose a SOL problem since commencement of action GENERALLY tolls the statute (in some states it is the SERVICE that tolls the statute!)
ii) If the case is dismissed and the SOL has run, P is done 
l.) Substantial compliance
i) Cts generally don’t require strict adherence
ii) Factors: procedural posture (motion to dismiss v motion to vacate judgment), type of service, whether D made a reasonable, good faith mistake, whether D was evading service, relevant service provision was ambiguous
2.) Due Process 
a.) No longer attach the property as a basis for jdx now (post-Shaffer) unless there is a connection between D-F-L
b.) Not guaranteed to actually receive notice, only that P will try to get you notice
c.) Mullane- a lot of small trusts and the bank asks state legislators for legislation allowing them to combine the small trusts- expensive to administer.  There would have been a state law breach of K had the bank combined the trusts without the legislation.  Statute provided for the appointment of a new fiduciary to handle the new trust.  It required that the bank inform the beneficiaries about the merger.  14A is implicated because the bank was given permission by the state to take the property away, making it a state actor.  The bank notified the known beneficiaries by mail and the unknown beneficiaries by publication in the newspaper.  The trustee wanted to be discharged (after notice had been given).  The statute also required an accounting to make sure everything was correct and for the 2nd notification, only publication was used.  The beneficiaries are the D’s (essentially) and they were entitled to notice.  A guardian was appointed to stand in on behalf of the trustees (Mullane).  ISSUE- was this in personam or in rem?  In Pennoyer, publication was enough for in rem jdx.  Mullane claims this is in personam jdx though, so personal service was required.  Ct says there is no longer a distinction between in personam and in rem jdx since we are adjudicating D’s interest in the property.   Bank not required to make sure there is actual notice- needs to be reasonably calculated, under the circs, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.  For known benes, mail was sufficient notice, but publication was not (a “mere gesture”).  As to unknown benes, publication was sufficient notice.  What is required- considerations:
i) What is at stake- small trust account v a house (Flowers)
ii) Number of people who had to be notified 1 v 813
iii) Local v national publication
iv) P must tailor notice to D’s needs
-Covey-D was incompetent, lived alone, and had no relatives in the state.  P knew this.  Notice of pending foreclosure was sent by direct mail to home, posting at post office, and publication.  Not enough because the city knew she was not of sound mind.  Should have notified relatives, appointed a guardian or atty to protect her interest maybe?
d.) NOTE: Need to clarify distinction in note 1 on p 153 after Mullane re in rem v in personam and jdx over out of state D’s (beneficiaries).
e.) Spanish-speaker- not need to translate
f.) First class mail- cts split- if mail alone is enough
g.) Mennonite Board- Board sells the home and holds the  mortgage.  Owner fails to pay property taxes and the county takes the house after notifying the homeowner about the delinquent taxes, but not the mortgagor.  The board’s interest in notice was high and the burden on the state to discover the mortgagor was low.  Ct imposes a due diligence requirement for those that want to use the judicial interest to take the property of another.  Try to locate the D by searching available public records and then attempt personal service or notice by mail before indirect notice by publication.  NOTE: after the suit, the homeowner did not have an interest in the house since he did receive notice.  There was no jdx over the board to take their interest in the property since they never received notice.
-O’Conner dissent- concerned that the due diligence requirement might increase the state burden beyond Mullane.  She did not want a rigid formula.
h.) Registered mail
i) Sufficient if D accepts delivery and signs return receipt
ii) May also be true if someone other than D signs the return receipt even if D never receives the papers(signed by an authorized prison agent)
i.) Jones v Flowers – notice was sent to owner about his delinquent property taxes by registered mail which was returned unclaimed.  Ct said county should have done more (due diligence) since it KNEW the D did not receive notice.   There was an obligation to find out where D was to serve him.  Nail and mail.  More follow up was required, but actually finding him was not.  This was an extension of Mullane- more of a duty where D was known.  Only 1 D and his interest was great.
i) If restricted delivery was returned, but if a notice was also sent by regular mail that was not returned- DP usually satisfied
ii) If D refuses to accept certified or registered mail, some cts treat this as personal service
3.) Challenging service of process
a.) If D is challenging SOP on statutory or constitutional grounds must do so in a timely manner or the defect is waived
i) Can be raised by Rule 12(b)(5) motion to dismiss or in the answer to the complaint
ii) The objection must be in D’s first response to the proceedings
b.) If D makes no appearance though, there is no time limit on when D can seek relief
4.) Pre-filing waiver and consent
a.) Pre-filing waiver- can be a confession of a judgment signed after a default
i) Underwood Farmers Elevator v Leidholm- contract for the purchase of wheat.  When D was unable to supply P contacted for due to a drought, it defaulted and offered to pay the difference in price for P to cover with under the increased market price.  P did not cover until there had been a substantial increase in the price and then asked pres of D to sign a confession of judgment that it said was a formality and would not be enforced.  P then entered a judgment based on what Liedhlolm signed.  ISSUE- did D voluntarily, knowingly, and intelligently waive his DP rights to notice and a hearing.  HELD: voluntarily, knowingly, and intelligently is the threshold for whether such a waiver is valid.
b.) Cognovit clause- confession of a judgment included in a note when a D takes on the debt
i) Not per se violations of DP
ii) Illegal in some states, heavily regulated in others
iii) Once a confessed judgment is entered, it will usually be enforced in other states
iv) EXCEPTION: where the ct being asked to enforce a judgment it believed would be invalid in the state that issued the judgment, it can deny full faith and credit
5.) Policy based immunities and exceptions
a.) Witness
i) If D is in the jdx for legal proceedings on another manner, he may be immune from service by P on his matter
ii) Cts will look at D’s other activities while in the jdx to see whether that was really why D was in the jdx
iii) Fun-Damental- toilet bank case- D was in town to attend a depo on Fun-Demental I and P served him on Fun-Damental II.  HELD- D had immunity from service even though he briefly visited a partner’s warehouse and had dinner with him the night before the depo.
iv) If D would have been able to be reached by the state’s long arm statute, even without entering the jdx, the court will sometimes deny D’s immunity
v) Extends to arbitration and mediation in some jdxs.
b.) Trickery/fraud
i) Tricked into entering the jdx- not valid
ii) If D is in the jdx already, but P uses trickery to get him out of hiding, this may not be improper, since D is subject to jdx for being in the state.
iii) If D is tricked and served, and minimum contacts exist, it would be constitutional to recognize basis for the exercise of jdx, but the ct is not honoring it for policy reasons.
iv) Showing up at a depo
· No immunity in CA- service is effective
· NY and Fed cts- there is immunity (Fun Damental)
v) May- D worked for May so as an executive.  He called P from his home in TX to say he was resigning.  P asks him to come to MO to discuss in person. P then files a complaint with the ct on a Saturday and serves P after it becomes clear D is still leaving.  HELD: since D was only there to negotiate, he had immunity.  The Ct did not address whether there was fraud or trickery
vi) Wyman- D went to the state to go to a dinner with a former lover that said she wanted to see him1 last time before moving to Ireland permanently to see her sick mother.  She served him when he arrived.  HELD: this was trickery so the default judgment was invalid and NY refused full faith and credit of the FL judgment.
6.) Notice and Hearing when property is attached 
a.) Prejudgment seizure
i) using prop to get IPJ over D (basis for in rem or QIR jdx over D)
ii) not common post-Shaffer (rare)
iii) may be okay with movable property (ex- drug running yacht) but not with real property in in rem or QIR actions unless there are exigent circs
iv) P may not (in at least 1 jdx)  use in rem or QIR to justify prejudgment seizure where in personam jdx is available (p 190)
b.) to secure property in case P wins the suit
i) CT v. Doher- P gets in a fight with D and uses a CT statute to put a lien on D’s house in case he wins in tort suit.  Here, no relationship between the property and the dispute.  D claims seizure without notice.  Ct used did a balancing test to determine when the factors could be used in lieu of a predeprivation hearing.  Balance-private interest v state interest.  P had a huge interest in his home.  State had no specific interest, but did have a general interest in providing a remedy.  Statute did not provide for a bond in case P lost.  CT statute was unconstitutional even though there was technically no deprivation since D still lived there.  No exigent circumstances indicating D planned to secret his property away 
ii) Doher/Mitchell analysis (balancing private v state interest) now applied to all prejudgment seizures. 
(1)- nature of property interest of which D is being deprived
(2)- risk that proceeding could impose deprivation erroneously
(3)- exigent circumstances?
c.) Repossession of goods that D used while purchasing under a sales K
i) Car, fridge, etc.
ii) Fuentes v Shevin- the whole dispute is about the property you are seizing- Mrs. Fuentes comes home and her stove is gone. The court allowed that to happen. Did she lose her property without notice and an opportunity to be heard? YES but she should be given some opportunity to defend herself. What the courts did in response to this problem is that normally you would want a pre deprivation hearing but in these kinds of cases we won’t require a hearing so long as the P has given specific facts of why they think they can do it. We are going to have a judge review the affidavit. There has to be a prompt POST seizure hearing. Risk of erroneous deprivation is less here than in number 2.
iii) Easier case here with Mitchell factors since the value of the thing possessed diminishes with time in this situation (exigent circs)
d.) In above situations, states can either provide prior notice and a right to be heard OR, if not requiring a pre-attachment hearing, employing safeguards:
i) P must allege specific facts as to why attachment warranted (ex no payments in 8 months)
ii) Judge (not a clerk) must review the affidavit
iii) Prompt post-seizure hearing
e.) Attachment to satisfy a judgment
i) Early decision said no post-judgment hearing (notice and opp to be heard) for post-judgment attachment
ii) Today, D’s do have a right to notice and opp to be heard to make sure the post-judgment attachment isn’t erroneous(ex.- D already satisfied, property exempt from seizure, or does not belong to D)
II.) Subject Matter Jurisdiction- “power over the dispute”
A.) What it is- ct’s competence to adjudicate the case
1.) General jdx
a.) Cts of general jdx can hear anything 
1) unless statute says otherwise, SMJ presumed
2) Ex- BK, probate- must be heard in specialized courts
3) Ex- CA superior ct
2.) Limited jdx
a.) Congress/state legislature prescribes what cases they can hear
b.) Supreme court, other federal courts
3.) Concurrent v exclusive
a.) Concurrent- if a federal court can hear it, so can a state court
i) Civil rights action (§1983) state officials acting under color of law cannot deprive party of federal rights
ii) Federal and state jdx
b.) Exclusive- Congress has acted to divest state courts of jdx
i) Presumption of concurrent jdx unless Congress says otherwise
ii) Ex. BK, maritime law, and copyright handled by the federal cts only
c.) How do we know whether concurrent or exclusive jdx?
i) Statute (usually) OR
ii) Case law
4.) Supreme court JDX
a.) 28 U.S.C. §1254- gives SC discretion over cases in FED ct of appeals
b.) 28 U.S.C. §1257- gives SC authority of some state court decisions where a federal question is decided
i) Federal issue needs to have been decided and finally resolved (reached the highest state court)
ii) The SC authority here is broader, because the federal issue to be decided need not be raised by P 
-as is the case for cases that came up through the federal cts
-this was why SC could hear Mottley the 2nd time, even though the federal issue was raised by D
c.) Derivative jdx- DC act as gate keepers- if the DC lacked SMJ, so will the appellate courts (what happened the first time in Mottley)
5.) V personal jdx
a.) w/o SMJ, ct cannot hear the case and it cannot be waived
b.) can be attacked at any time in the pendency of the litigation- at trial, 3 year later, 
i) issue can be raised by P
ii) issue can be raised by the ct
6.) Rule 8- P must plead SMJ as part of the complaint
B.) Rules
1.) Constitution
a.) Article III, §1- supreme ct and allows congress to create other federal courts
b.) Article III, §2-types of cases that SC can hear
i) Arising under the constitution, laws, and treaties of US
ii) Between citizens of different states
iii) Between a state, or citizen thereof and foreign states, citizens, or subjects
iv) Affecting ambassadors
v) Admiralty and maritime jdx
vi) To which the US is a party
vii) Between 2 or more states
viii) Between a state and citizens of another state
ix) Citizens of the same state claiming lands under grants form different states
2.) Statutory
a.) §1300’s federal SMJ
b.) §1200’s appellate jdx (SC and federal appeals)
c.) §1367- joinder
C.) Federal Question- where an issue of federal law is presented to the courts for resolution Need both (1) and (2) below
1.) Constitutional authority Art III, §2 “arising under”
a.) Broad
b.) Reason: Determine constitutionality of jdx’l statutes
c.) Osborn- “potential federal ingredient”- national bank suing Osborn (the OH official trying to take the money- tax on the bank).  Nat’l bank wanted an injunction to stop Osborn.  Bank is not the US, but is created by the US.  ISSUES: (1) was there a jurisdictional statute? (2) is SJM statute constitutional? Bank exists because Congress wrote a statute creating it.  One provision said the bank had capacity to sue or be sued in federal court.  This provision was designed to provide for SMJ where the bank is a party, so part b (statutory/federal question jdx) is satisfied. Under McCullough v MD, it was unconstitutional for the state to tax in any form.  The legitimacy and the scope of the nat’l bank charter is implicit in every case involving the national bank (the federal question) whether it is raised or not!  Part a (constitutional “arising under”) statute is constitutional if it involves a potential federal ingredient.  (This was before §1331 existed).
i) Ex- own a home in CA.  Who originally owned CA- Indians.  The Spanish  killed them.  We went to war with Spain and Mexico.  Signed the treaty of Hildago- giving CA to US.  Before the treaty, the Spanish gave officers settlements, which the US recognized title to.  The rancheros were then subsequently subdivided over and over again.  I own the house and agree to sell it to you but then I back out (we are both citizens of CA).  No diversity.  I got the title ultimately from the US government.  The original acquisition goes all the way back.  As a constitutional matter, the SC could hear my title case.
ii) Under this standard, any case you bring has a potential federal agreement
iii) Federal regulations are everywhere
iv) Judicial power is not self-executing, so Congress must allow the court to exercise it (under §1331)
2.) Statutory “arising under” 28 U.S.C. §1331 
a.) Less broad
b.) Reason: Created to limit federal jdx to cases that Congress wants the federal court to hear (congressional intent)
i) Also meant to execute Article III “arising under”
ii) If P wants to be in federal court, he must state a claim for relief including the grounds for the ct’s jdx
c.) (1)American Well Works- “creation” test- look to see whether federal law created the cause of action
i) Originally, if P’s c/a was not created by a federal claim, it was excluded from federal court
ii) Ex- if there is a copyright claim- someone is using my copyrighted material without my permission, this is a federal c/a and it passes the creation test (fed cts have exclusive jdx)
iii) If D did have permission to use my copyrighted material through a licensing agreement and D stopped paying royalties under the license agreement, this is a breach of K, which is a state claim so it fails the creation test
iv) Today, this is a test of first resort- if a case fails creation, look to EFI to see if it can get in
d.) (2) “Essential Federal Ingredient” test
i) Mottley- a family was injured on a train and to settle, the train offered them free rides for life.  They did so for 30 years, then Congress passes a statute making it illegal for the trains to offer free rides (meant to fight corruption of local officials by the RR co’s.  Mottleys’ sue in federal court on the breach of contact claim based on the idea that the statute that D would rely on as an “anticipated defense” was unconstitutional. HELD: since the constitutionality of the statute was not part of the Mottley’s c/a, it would not satisfy §1331 “arising under” (even though it  satisfied Art. III “arising under” (Osborn) since the constitutionality of the statute was a potential federal ingredient.  Ct said Congress only wants to case in federal court if the c/a is a violation of a federal law. DC did not have jdx!  The case later went to the highest state court, and this time SC granted review and found statute constitutional (P’s lost).  §1331 only applies to the rt P took through the district courts
	-If Mottley had sued the federal officer for not enforcing the statute properly by not allowing the Mottley’s to continue receiving their passes, this would have been a federal question under the creation test (so EFI would be irrelevant- don’t get to that step)
	-Due Process deprivation can only be done by officials, NOT private parties
	-“well pleaded complaint rule”- only allegations relating to the necessary elements of P’s claim will be considered when determining if the case “arises under” federal law (statutory part)
	-declaratory judgments-allows the court to declare the rights and obligations of the parties w/o imposing any “coercive” relief such as money damages or an injunction (p 212)
		-federal DC can do this in cases where they would have jdx
		-to see if this is the case, the ct has to determine who the P would have been and see if it would meet SMJ under the creation test or EFI.  
		-Federal issue cannot be an anticipated defense where the parties are seeking a declaratory judgment, just like in a coercive claim!
ii) Smith- suing the bank as a shareholder because bank plans to buy bonds P believes have been issued unconstitutionally.  P claims a breach of fiduciary by the bank (state claim).  Whether there is a breach though, turns on whether the bonds issued were unconstitutional.  NOTE: if P claimed D was misleading him and caused him to buy or keep stocks, this would be a violation of a federal rule.  The pleading here was in line with the well pleaded complaint rule since the federal issue was needed as a part of P’s complaint.
iii) Merrell Dow- D manufactured a drug that caused P’s injury.  P’s were Canadian and sued D (OH corp) in OH state court.  D tried to remove to federal court as a federal Q under Smith.  P claimed the misbranding (breach) was in violation of the FDC Act (federal).  It looks like there is diversity, but Congress did not provide for a private right to sue under FDC Act so not a federal Q
· Many thought this was the end of the EFI test, but it really just added elements 3 and 4
· If Congress had included a private right of action as party of the FDC Act, this would already be a federal Q under the creation test
iv) Grable v Darue- IRS seized property owned by Grable subject to a lien and sells it to Darue.  (If Grable sued IRS, easy case for federal Q).  He sued D in state court (quiet title claim=state c/a) and D removed to federal court since P had to prove that property was wrongfully taken w/o proper notice under the IRS statute.  Use EFI test:
(1) Essential- yes
(2) In dispute- yes 
(3) Substantial- private right to sue?  NO, but government has a substantial federal interest because they seize property all the time- they NEED an answer- 
(4) Balance- won’t open the flood gates once the issue is resolved here an now NOTE: federal/state balancing flows from substantiality
v) Elements- EFI
(1) Essential 
(2) Actually in dispute (NOTE (1) and (2) are satisfied with if complaint satisfies the well-pleaded complaint rule)
-if alleged in the complaint, it is in dispute- even if D later decides not to dispute an element this does not matter because this element is measured at the time the complaint is filed for SMJ purposes
(3) Substantial- will there be an impact that requires the issue be decided by a federal ct? There is an impact beyond the 4 corners of the case
-Smith- far reaching implications: bond market, etc.
-v MD- routine products liability case
(4) state/federal balance- in implementing program, would Congress want a federal answer to the question?
3.) 2 types of federal question claims P can make
a.) Express cause of action- federal law created the cause of action 
i) (1) There is a violation of the Constitution, federal law- suing because D violated federal law (complaint in violation of…) v. violation of state law 
ii) (2)Statute that says any person may sue for damages.  Sets out duty  (part 1) and can sue if there is a breach of that duty
b.) Implied causes of action- some statutes only have part 1
i) With implied c/a, P can still sue because the ct is implying that part 1 was created to make the action a violation that P can sue for
ii) If there is a claim under federal law, but no express private right to sue, there is SMJ, but no claim!
· Bivens- FBI searched the wrong house subject to a warrant.  P’s house is tossed and he is strip searched.  P sues under §1331 and there is subject matter jdx (4A right to privacy) but no right to sue in the constitution. 
	-Ct allows an implied c/a (early on) in constitutional cases, but later said Congress can codify the rt to sue if they want it to exist.
	-state has concurrent jdx over civil rights cases.
iii) Early trend was to imply often in the 50’s-60’s-70’s
iv) Today, there is a presumption against an implied right since Congress knows how to provide for a private right of action if they want one
v) Cort v Ash factors for when to imply c/a
(1) P is one of the class for whose benefit statue was enacted
(2) **Any indication of legislative intent, explicit or implicit- most important factor
(3) Would implying remedy be consistent with purpose of the statute?
(4) Is claim in question typically handled under state law
4.) Rule against “artful pleading”
a.) P cannot defeat federal jdx by disguising what is clearly a federal claim as a state claim. 
i) P is given broad leeway to choose which claims to rely on
ii) If there is an alternative or parallel federal claim, P is NOT required to assert it though!
b.) D uses this tactic to try to remove a claim to federal ct 
i) D’s claim: P is putting together the complaint in a way to disguise the federal claim as a state one
ii) Can happen where there is a complete preemption- meaning only the federal court has jdx in a given area
-Ex ERISA- an area of preemption- employment benefits.  This would be a breach of K under state law, but D would have a valid claim for removal to state ct under the rule against artful pleading b/c Congress wanted ONLY federal cts to be involved in this area
iii) Can happen where there is a defensive preemption (no federal claim in the c/a, but anticipating a defense that rely’s on federal law- not enough- Mottley)
iv) in order for there to be an artful pleading, there must be a preemption (CK this!)
c.) Ex.- cops beat up your P
i) Federal filing under §1983
ii) State ct filing for battery and false imprisonment
5.) EXAM APPROACH-Look at the complaint
a.) What is being pleaded?
i) Pay attention to the parties
ii) Cause of action
iii) Any laws that need to be interpreted to resolve the issue
b.) Potential federal ingredient (part 1- constitutional “arising under”)
c.) Creation test- does federal law create P’s c/a? (if yes, there is SMJ, if no, still might be SMJ under EFI)(Part 2)
d.) Express or implied rt to sue? (HOW DOES THIS FIT IN?- part of determining jdx under the creation test?  If yes, then passes creation test; if no then see if it meets EFI????)(Also an issue in the analysis under  EFI “substantial” or should already be resolved under the creation test?)
e.) If no on creation test, look to the EFI test
6.) NOTE: a ct can still kick out a case on other grounds even if SMJ and personal JDX exist
a.) EX Verlindin(?)- Dutch co sues a Nigerian co in the US pertaining to a cement delivery in Nigeria.  Any foreign case has a federal question because of §1330- does the country involved have diplomatic immunity?  Assuming there was a Nigerian embassy in NY, there would be personal jdx too
b.) Ct can choose not to hear case because it is forum non-conveniens
D.) Diversity - fed district courts shall have original jdx over 
1.) Needs to satisfy both constitutional and statutory requirements (spend some time p. 217)
a.) Constitutional because it tracks Art 3 Sec 2
i) one of the 9 types
ii) Constitution requires only minimal diversity
iii) Speaks in terms of citizens of states so there are some issues (stateless citizen) that Congress cannot fix because of Constitutional constraints (Art 3 §2)
b.) Statutory diversity §1332
i) Strawbridge decision construed statutory requirement to mean complete diversity
ii) Congress never disagreed
2.) Time of filing rule- later events cannot create or defeat federal jdx
3.) We have always had diversity jdx (unlike federal Q jdx- 1875)
4.) There has always been an “amount in controversy” requirement as part of diversity jdx
a.) today in excess of $75,000
b.) this is a statutory requirement- Constitution does not have a minimum!
c.) Must be exclusive of interest and costs 
d.) General rule- amount claimed by P will be accepted if it is apparently made in “good faith”
i) No jdx if that there is  a “legal certainty” P can’t recover the jurisdictional minimum, even if she establishes liability
ii) EX- Eileen sues Hotel 6 for $100,000 because her jewelry was stolen.  If there is a valid statute or contractual provision limiting her recovery to $2500, she will not meet the minimum.  Even if Eileen was unaware of the statute.
iii) Other jdx (same hypo above) would say the minimum is met based on the time of filing rule since the statute would be raised as a waiveable affirmative defense because the ct will not be sure at the time of filing whether that defense will be applied in the case
iv) Some jdx treat the “legal certainty” test as a factor (rather than an exception) in establishing whether there was a good faith belief that there was jdx.  This means not satisfying the legal certainty test would not preclude federal jdx, although both tests will typically yield the same result.
v) If P is entitled to atty fees by statute or contract- that can be added to the amount in controversy (rare)
vi) Punitive damages may be added if P is ENTITLED to them (by statute/law, not just hoping for it).
e.) Coventry v Dworkin (Stop n Shop)- the city sent monthly bills to stop n shop since it was required to pay for its water usage under the terms of the lease.  Stop n shop said the rates for water were increased to significantly and refused to pay.  Coventry sues Stop n shop in federal court for $74,000, the amount the city said stop n shop owed.  Turns out the city read the meter wrong and the amount owing was only $18,000.  Stop n shop moves to dismiss on the grounds there is not SMJ since it doesn’t meet the amount in controversy (then $50,000).  Since it was pled in good faith and the mistake in billing was due to a third party error, this was a subsequent event and would not divest the court of SMJ.  If the court had treated this as a subsequent revelation (which is what this looked like), that would have been grounds for dismissal.  NOTE- if dismissed, the SOL may have run and P could not refile in state court.
f.) aggregation of claims
i) P may aggregate all claims v each D- related or not
-EX- P v D for 10,000 car damage, 2500 computer damage, 45,000 house damage, 25,000 boat damage
ii) Each P v D must meet the jdx’l amount- P v D1 and D2- can’t add (may be a different rule when joinder is considered 2nd semester)
iii) Exception- where there is a dispute over a single title or right- interest in part of a whole v P’s apportioned amount (interest in a baseball card collection v allotment of specific cards within that collection)
iv) Ex. if child receives their interest upon turning 21, this would need to meet the amount in controversy requirement on his own because there would be separate and distinct gifts as opposed to a single title or right
v) Aggregation is allowed where Joint tortfeasors are involved- P v. driver of car 2 + manu of car-auto defect + city for poorly repaired road- okay because each is liable for the full amount (unless there is a city ordinance- accidents caused by pot holes limited to a $15,000 pay out)
vi) EX- 3 parties with right to remove $120,000 worth of timber.  Even though worth $40,000 each, if 1 party causes harm, all liable and $120,000 would be the amount in controversy
g.) Injunctive or declaratory relief- 3 different approaches
i) P’s perspective
ii) D’s perspective
iii) Perspective of the party trying to assert federal jdx
iv) Applied 4-22 p 249- restaurant expanded its eating area and is using spotlights to illuminate the area.  10 nearby homeowners sue in state ct claiming the restaurant is not complying with zoning- seeking an injunction because it is reducing the property value of each homeowner by $10,000-$50,000.  It will take 60 days for the review and will cost the restaurant $1500 per day to refrain from using the lights. D wants to remove to federal court
(1)- P’s view- no one P meets jdx’l requirement
(2)- D’s view- 1500 times 60 = $90,000- met
(3)- party looking to remove- here it is D, so it is met
5.) Why there is diversity jdx
a.) Bias
i) Judges
-elected at state level- might be swayed by public opinion (Pete Rose)
-life tenure at the federal level- less sensitive to public opinion
ii) Jury
-state- pool comes from a smaller region
-federal- pulls from a larger pool- possibly more diverse pool
b.) Enhancing commerce- Do biz with someone from NY, and from SC, knowing you can sue in federal court instead of NY state court, parties are more likely to do business interstate.
6.) Concern with federalism
a.) 1332 cases- contract claim, property, torts- NON-federal question claims (state claims)
b.) Providing diversity jdx- Congress is divesting state courts of the jdx they would usually have
7.) Fed judges don’t like diversity cases
a.) cases that deal with state law- prefer not to
b.) 30% of cases are diversity
c.) Federal judges tend to interpret this narrowly because they don’t like it and they are divesting the state courts of the jdx they would usually have
8.) Citizenship
a.) EXAM APPROACH- if prof says a party is a citizen of or domiciled in X, no analysis.  If she does not say this- analyze!
b.) Where were you a citizen originally?
i) Born on US soil or born to US parents abroad
ii) US citizen is a citizen of the state where domiciled
iii) Citizen of state born- regardless of parents state of residence
iv) If born of US parents in US- their domicile assigned to you FIX which one
v) If 1 parent has a state you will get their domicile
vi) 2 US citizens as parents, but you are born in FR and lived there your whole life- never assigned a domicile at birth- (an alien)- even if come to the US for school but never change domicile- still return to FR on vacations, etc- still state-less.
vii) Students, temporary assignments are tough to call- look at Bank One Factors
c.) Did you change?- presence plus intent to remain indefinitely
i) Person claiming the change has the BOP there was a change- presumption of continuing domicile
ii) Bank one factors
-domiciled where civil and political rights, pays taxes, owns property, DL, bank accounts, has a job, attends church
iii) Incarcerated-presence, but probably no intent to remain indefinitely
iv) Incompetent/Minor/Decedent §1332(c)(2)- only count citizenship of infant, decedent, or incompetent is considered (as opposed to citizenship of the guardian).  If moved, can the intent be imposed on them by their guardian?  When guardian moves you. Incompetent citizen of state X (accident caused brain injury) v a citizen of state X.  If the guardian is a citizen of state Y- this section is designed to prevent the guardian from manufacturing the diversity jdx.  If guardian actually moves the incompetent to another state, they are intending for the incompetent (bona fide move in best interest of beneficiary). 
v) US citizen domiciled abroad- not a citizen of a state (stateless citizen)
-intent to remain?- visa, paying taxes 
-if so, cannot sue or be sued in fed ct under diversity jdx, but maybe under  federal Q
-can be sued in state court
vi) Rule §1359-Collusive creation of diversity- EX P (CA) v D (CA) on a K between the two- P assigns the claim to NY party with 100% of the proceeds going to CA P= collusive
· Partial assignment may not be
· If arms-length business reason (sold the debt) probably okay
vii) Domestic relations and probate exception
· No fed jdx even though it meets the constitutional and statutory requirements but applied narrowly 
· EX- mother sues father for beating son- domestic issue, but also a tort- fed jdx okay
· EX2- anna Nicole smith- case was about tortious interference with the will by husband’s son –tort claim even though tied to probate
· Look to c/a to see if the exception applies!
d.) Dual citizenship- 
i) most federal courts will ignore the foreign citizenship of a US citizen who has dual nationality
ii) HYPO- Melissa (US domiciled in NY and Greece) v Paul (France).  Does Melissa’s Greek citizenship wreck diversity?  Probably not, but there is not minimal diversity for constitutional purposes (work on this p 238)
e.) Permanent resident alien
9.) Corporate citizenship
a.) Corporate citizen- where INC and PPB-“dual citizenship” meant to limit corporate diversity jdx.  
i) A corp may have no PPB if incorporated but no longer conducting business
ii) Not the same for partnerships, associations, or other organizations- they are citizens of every state and country where a member is a citizen! (TREAT as dual citizenship for analysis purposes?)
b.) Foreign corps with PPB in US- 1332(c)(1)- state=foreign state, but State = US state
i) (1) May only apply to domestic corporations since inc and PPB are not both in the US
-If that is the case, the pre-1958 law applies and the Corp is a citizen of only the foreign state of INC (does not apply)
ii) (2) could be citizens of both US and foreign state of INC (does apply- supplements pre-1958 law)
iii) (3) since no US “State” of INC, just a citizen of state that is PPB (exclusive means of establishing corp. citizenship but incorp capital “S”)
iv) (4) Treat corp as both a citizen of foreign state of INC and PPB in US ( exclusive means and ignore capital “S” in state)
v) Most cts use (4) so that a foreign corp is at least part alien, so no diversity under §1332(a)(2) if the corp was suing or being sued by another alien!!! (p 238)
vi) CHANGED JAN 2012- corp is deemed to be a citizen of every state and foreign state inc AND every state and foreign state PPB- CK is this #4 above?
c.) US Corps with PPB abroad
i) Congressional intent to treat this Corp as a citizen of ONLY the state where it was INC, and not a citizen of PPB
d.) Hertz 1332(c)(1)- How do we determine PPB?  P was a member of a class of CA P’s v Hertz- not sure where INC, but P’s claim PPB was CA because of extensive operations there.  3 tests before: nerve center, place of operations, and total activity.  S Ct goes with nerve center- HQ w/corporate officers! P has the burden to prove diversity.  Here, D removed with §1453 (not the traditional §1441).  Typically, once a federal ct says no jdx, it is sent back to state court and there is no review.  Here, it was a class action under 1332(d) CAFA which was designed to help D’s get back to federal court.  This makes the remand reviewable so the case can go back up. 1.) P v D in state court, 2.) D removes to fed, 3.) P moves to remand (because CA v CA under PPB total activity test), 4.) D Ct remands to the state but SMJ can be disputed at any time to say NO jdx.  (district ct already said no jdx- not reviewable at any time to say there IS jdx)
e.) Caterpillar- NY + TX v TX- use Rule 21 to drop TX P to create complete diversity.  There was not complete diversity when filed (usually will wreck federal jdx) but no one noticed.  The defect in diversity was cured before the judgment was entered when they dropped a dispensable party (Rule 21).  Subsequent events cannot create or divest the ct of jdx.  Exception to the general rule that there must be complete diversity at time of filing!
f.) Atlas v Dataflux- Atlas was a partnership (not a corp) with members from TX, DE, and MX v Dataflux which was a MX corp.  NO diversity.  Would have been Article III jdx, but not statutory.  MX members of Atlas leave the partnership prior to the judgment being rendered.  Not analogous to Caterpillar because parties are not dropped- same parties, but the composition has changed- not the same thing!
i) 1332(c)(1)- does not apply to LLP, LLC- corps only!
ii) Look at the citizenship of all members of partnership (corporate members, individual, etc.)
iii) Dropping parties is not the same as dropping partners (Dataflux)
iv) HYPO 4-17 p 237- China Nuc (PPB-overseas) v Arthur Anderson (partnership with US citizens domiciled in the US and foreign PRA domiciled in the US).  There is statutory jdx since PRA provision would allow jdx by treating the PRA as US domiciliaries in a plain meaning jdx.  In a legislative intent jdx, there would not be statutory jdx since Congress did not mean to expand the number of cases where there is jdx.  Either way, there may be a constitutional issue since it is foreign v foreign if we view only the citizenship of the PRA members of the partnership. CK THIS!
10.)  28 U.S.C. §1332(a)
a.) (1) regular-citizens of different states (US states, territories, DC, Puerto Rico)- complete diversity (CA v NY)
b.) (2) alienage- citizens of a state and citizens or subjects of a foreign state- requires complete alienage (US v non-US)- one side must consist of only state citizens while the other must consist of only aliens.  If there is an alien on both sides, no jdx under (a)(2), but there may be under (a)(3) if there is also a diverse citizen on both sides! CHANGED JAN 2012- THE DISTRICT COURTS NO LONGER HAVE ORIGINAL JURISDICTION UNDER (a)(2) WHERE THE ACTION IS BETWEEN CITIZENS OF A STATE AND CITIZENS OR SUBJECTS OF A FOREIGN STATE WHO ARE LAWFULLY ADMITTED FOR PERMANENT RESIDENCE IN THE US AND DOMICILED IN THE SAME STATE.   NO MORE PRA PROVISION!
c.) (3) combination of the 2 above- if 2 citizens of different states on each side where there are foreign parties (on either/both sides!)(CA v NY + Guatemala or CA + Guana v NY and Dubai).  Okay even if the aliens on both sides are citizens of the same country VA + Ghana v MD and Ghana
d.) (4) a foreign state as P and citizens or a State or of different states
e.) Permanent Resident Alien Provision- NOTE after (A)(4)- for purposes of this section, an alien  admitted to the US for Permanent residence shall be deemed a citizen of the State in which he is domiciled 
i) Plain meaning- this would allow the ct to ignore the foreign citizenship, and go with the state of domicile, but unconstitutional since you are calling a non-citizen a citizen!  A problem since it is giving jdx where there wasn’t before and statute was meant to narrow, not expand federal jdx.
ii) Congressional intent-usually, when the ct ignores foreign citizenship, we get the right result- limits jdx- Constitutional.  Since the statute was meant to limit citizenship, ct will ignore the provision’s effect where it expands jdx
iii) HYPO 1- Eze (Nigeria)  v Yellow (VA) + Akakbo (Ghana perm resident alien (Greencard) domiciled in MD)- still a foreign citizen
· MD would replace Ghana- now diversity under (a)(2)???
· D is living in MD, so no need to protect him now
· Minimal diversity Eze (Nigeria) v Yellow (VA)- okay for constitutional diversity, but not statutory
· Why- citizen of NY gets into accident with Ghana citizen domiciled in NY- there was jdx before that sentence- don’t need diversity jdx to protect D now- meant to weed out cases like this- send to state court.
· If we ignore Akakbo’s Ghana citizenship, he is a MD citizen so Nigeria v VA and MD which would qualify under 1332(a)(2)- so this is jdx creating instead of jdx defeating
-cts are split between plain meaning and congressional intent
-NEXT- constitutional problem because creates jdx between 2 foreign citizens- not one of the 9 allowable controversies! Would be unconstitutional as applied
-HYPO- Eze (Nigeria) v Akakbo (Ghana perm res alien dom in NY)- if we ignore the Ghana citizenship, diversity is created where there would not be before the addition to the statute!
-also 1332(e)- deeming Puerto Rico, DC, and territories a “state” for SMJ purposes
-include foreign and state citizenship or treat them solely as citizens of the US state (reread p 236!!)
iv) HYPO 2- Eze(Nigeria) v Akakbo only (Ghana/perm res alien dom in NY)
· Under plain meaning- there is jdx (a)(2), but unconstitutional

f.) Rodriguez (CA) v Senor Frog (PR)- F- PR- ct agrees that P is a citizen of CA.  For diversity, everyone on the left of the v must have different citizenship from everyone on the right. (NOTE: if someone in Rodrigues’s car was from PR, no longer has complete diversity).  BOP on P to prove citizenship, but BOP shifts to the party trying to remove to federal court.  She was present with the intent to remain in CA indefinitely.  CA DL, taking classes, job there. JUDGE FROM THE DATE THE COMPLAINT FILED!  Post-filing events do not divest the ct of jdx.  There was diversity since P proved she changed her domicile to CA.
g.) Eze (Nigeria) v Yellow Cab (VA) + Akakbo (initially unknown, later Ghana)- P must allege some citizenship on the complaint- judge could kick since Akakbo’s citizenship was not.  Need diversity of alienage- here foreign v US and foreign- not complete diversity (NEED US v Foreign or vice versa) .  HYPO-IF MD + Nigeria v VA and Ghana- meets diversity under (a)(3) since between citizens of different states where citizens or subjects of foreign states are add’l parties.  NOTE: if you try to add Liz (stateless citizen hypo), that would wreck diversity again- need to use Rule 21 to drop her to cure diversity defect. §1332(a)(2) requires complete alienage- so no jdx. Citizen of a state on one side and citizen of a foreign state on the other.  Can’t have foreign v foreign since it does not fit under article III §2 so Congress could not grant!
i) Diversity if P agreed to drop Akakbo
ii) Problem if tried to drop Yellow and keep Akakbo as a perm res alien domiciled in NY- because does not fit within Art III §2
11.) (B) penalty if you shouldn’t have filed under §1332
12.) (C) determination of corporate citizenship
13.) (D)- Class Action Fairness Act (CAFA)- looks at the makeup of the class and may allow jdx under minimal diversity instead of complete diversity (statutory exception)
14.) (E)- definition of “state”- territories/PR/DC + 50 states
E.) Removal §§1441(substantive- what can be removed), 1453(removal of class actions), 1446 (how to remove), 1447(what happens next)
1.) §1441 (a)- if a case could be brought in federal court in the first place (under §§1331 or 1332), it can be removed, subject to any changes by Congress
i) Only by a defendant 
ii) All served D’s must consent to removal within 30 days (of serving first or last D?- CHANGED JAN 2012- All defendants must consent, but EACH D gets 20 days to file a notice of removal.  Earlier served D’s who had not removed CAN join or consent to removal) of service
iii) A case can become removable (diversity)- EX NY v. CA + Conn + NY.  If P settles with NY D or he is dropped for other reasons, the remaining D’s could remove in this case.  Can also be removed if D can show there is NO possibility of recovery from an in-state defendant.  Cts will also likely ignore nominal or formal parties (mere stakeholder- sometime used interchangeable with fraudulent joinder)
iv) A case can become removable (amount in controversy)-P sues for $74,000 in state court.  D can call P’s bluff by offering to settle for that amount.  When P says the case is worth more, D has the proof he needs to establish amount in controversy is higher and remove to federal court
v) if fictitious D’s (non-named) it is okay to disregard them as far as pleading their citizenship on the complaint, BUT once in federal court, the court can deny joinder (remove the problematic D’s) or permit joinder and remand to the state court(no diversity) under §1447(e)
vi) SMJ is determined as of the date of the removal petition (in cases of removal)
2.) §1441(b)- if there is Fed Q jdx- a claim is removable regardless of the citizenship of the parties, but a D cannot remove to federal court on diversity grounds if any of the served D’s is a citizen of the state in which the action is brought
3.) §1441(c) CHANGED JAN 2012- district court is required to remand any claims removed that do not fall within DC’s original or supplemental jdx- “separate and independent” claim removal- can remove the federal and the state claim.  If the state claim is without original or supplemental jdx, the DC shall sever and remand the claims over which there is not jdx.  
i) Changed JAN 2012- Example 1- Fox v Liz- breach of contract claim- she gained weight and Fox v Dick- breach of K- he was drunk all the time.  Studio could not remove because Liz was a stateless citizen.  Fox v Liz + Dick could also not be brought in federal court since Liz was stateless.  BEFORE- Dick could remove because the claim against him was separate and independent claim from the claim against Liz.   TODAY- Dick can only remove if the basis for jdx is federal questions- NOT diversity.
ii) CHANGED JAN 2012- EX 2- P v D- Claim 1- federal employment law(1331), claim 2- failure to reimburse- (B/K)- separate state law claim.  The whole case goes up, but if the state law claim is separate (different facts) the district court must remand the separate state law claim
4.) §1441 (e)(6) nothing in this statute prevents the ct from transferring  or dismissing on the ground of inconvenient forum
5.) §1441(f)- state cts can’t hear everything- if a copyright case is brought in state court and D moves to remove, the ct will deem that there was jdx for removal purposes even though there was technically nothing to remove because the state ct never had jdx
6.) §1453- class action removal
a.) not all D’s have to join
b.) 1 year limitation is gone
c.) undoes 1441(b) where no removal where there are in-state D’s in the class
d.) (c) a case being remanded to state court is reviewable in class action cases
7.) §1446 
a.) must state grounds for removal
b.) D must file within 30 days of initial filing OR of the time that the case became removable 
c.) must be removed within 1 year if based on 1332 (diversity)
d.) CHANGED JAN 2012- 1 year limitation may be extended if P acts in bad faith by attempting to hide the amount in controversy
8.) §1447 
a.) (c) if P wants to remand on any grounds other than SMJ, he has to do so within 30 days (motion to remand) and if at any time before judgment it appears that the fed ct lacks SMJ, the case shall be remanded and may require the payment of costs and expenses
i) some defects- if D screwed up (under 1441(b) or 1446) and a D was an in-state D
ii) did not remove in time
iii) not all D’s join
iv) P must complain about that within 30 days or waive that right
v) P can get atty fees if removed by D improperly
b.) (d) an order to remand is not reviewable except in civil rights cases under §1443
i) if DC judge was wrong about the defect- 30 day rule, in state D rule, or lack of SMJ, D is stuck in state court
ii) If DC keeps case, reviewable
iii) if remand- not removable
c.) (e) if after removal, P seeks to join add’l defendants that will destroy SMJ, the ct can deny joinder, or permit joinder and remand to the state court
9.) removal v transfer
a.) from state federal= removal
b.) from state state or federalfederal = transfer
c.) parties can transfer AFTER a case is removed
d.) removal statue has its own venue provision- 
i) state ct (LA Superior)  Central District of CA-
ii) can go there even if it would not be a proper venue on its own
10.) Challenging SMJ
a.) direct attack
i) either party or the court can challenge SMJ any time prior to the completion of the appellate process
ii) if the case was originally filed in federal court- regardless of when the objection is raised, the remedy is always dismissal if there was no SMJ at the time the suit was commenced (as opposed to just remanding?
iii) if originally filed in a state court, the remedy may just be transfer to the proper ct (or dismissal if none is available)
iv) Ruhrgas- App Ct said ct must first decide SMJ to see if they are the proper ct to decide personal jdx.  S Ct overruled and said the court can dismiss on whatever grounds are easier- can dismiss for lack of PJ even if further review would have shown the ct did not have SMJ
b.) collateral attack
i) traditionally- a judgment rendered by a ct lacking SMJ was null
ii) today- factors
(1) was the cts lack of jdx manifestly clear- jdx was an abuse of authority
(2) did the jdx’l issue present ONLY a matter of law (as opposed to fact)
-yes to either- may be void, if no- more questions 
(3) did the parties rely on the defective judgment?
(4) was the ? of jdx litigated by a capable tribunal?
(5) was the party challenging SMJ able to raise that objection in the prior proceeding?
iii) Strong policy against permitting collateral attacks on SMJ in FEDERAL court is very strong (but parties may still challenge on direct review)
iv) not so in state court judgments
III.) Venue, Transfer, and Forum Non Conveniens **START OF SPRING SEMESTER**
A.) Venue- NOTE: there are no constitutionally based venue rules- just statutory
1.) is the current court appropriate? 
a.) 3 legs- personal jdx, SMJ, venue
i) personal jdx- measures reach of cts power
ii) venue- focus on whether the selected court provides a convenient location
b.) measured at the time the action is commenced (generally p427)
i) must be proper D by D, claim by claim
ii) if (b)(1)- D’s residence when action commenced
iii) if (b)(2)- look at the time of the incident
c.) factors (can vary by jdx)
i) start with statute of that jdx/type of suit- statute may define what is convenient
-“general jdx” statute- generally applies to all diversity jdx and most federal question cases
-may also be special venue statutes depending on the type of suit (may add to the general jdx statute §1391 or make a certain venue exclusive)
ii) NOTE: ONLY when a party seeks transfer to another proper venue or to dismiss under forum non-conveniens will the relative convenience of the alternative forum be considered (text p 418)
iii) where COA arose or where events giving rise to it occurred
iv) where property (if subject of dispute) is located
v) where D resides, is doing business, or may be found
vi) where P resides or is doing business
d.) types of civil actions (venue)
i) transitory- the underlying claim does not lock the controversy to any specific venue- K and tort cases 
ii) local- an action that can only be filed where the property is situated (property claim)
iii) mixed- venue will be determined by the main relief sought- EX more damages sought for property damage or personal injury?
iv) NOTE: most property claims do not affect the ownership of the property and the relief sought is in damages so that would be a transitory action
v) the distinction is irrelevant in federal court
2.) CAN be waived/altered by agreement
a.) defendants right
b.) if venue issue is raised by D, P has BOP to show venue proper
c.) if venue issue is not raised in initial answer, it is waived
d.) where venue is proper (§1404), it is better to file a 12(b)(3) motion to dismiss  and motion for transfer
i) motion to transfer is discretionary- judge may not agree
ii) cover all bases by filing 12(b)(3) so right to object is not waived
3.) §1391- change of venue
a.) §1391(a)- disregards whether local or transitory
b.) §1391(b)(1)- venue may be laid in the judicial district where D is domiciled/resides
i) if 1 D- easy
ii) if 3 D’s- all in CA in different districts- any is proper
iii) if all D’s not in the same state, (b)(1) does not apply
c.) §1391(b)(2)
i) old language- indicates only 1 district where the claim arose
ii) today- where a substantial part of the events/omissions/property
d.) §1391(b)(3)- “fall back provision” If no district is available per (b)(1) or (b)(2), action may be brought in any judicial district where any D is subject to the cts personal jdx (looks at the state as a whole).
i) used when D is lives outside the country OR
ii) when the substantial event or omission took place outside the country
iii) look for personal jdx in any district- if it exists, venue is proper for all D’s
-NOTE: one of the D’s can still try to dismiss for lack of personal jdx!
iv) OLD VERSION- needed personal jdx at commencement of the suit- this language is not in the JAN 2012 version
e.) §1391(c)- residency for venue purposes- issue: confers general or specific jdx?
i) §1391(c)(1)- natural person- residence= where domiciled
ii) §1391 (c)(2) 
-STEP (1) analyze residency of corps/unincorp entities
-STEP (2) then go back to (b)(1)(2)(3)
iii) NOTE: if personal jdx under (c)(2), that personal jdx is a type of domicile that can be used in STEP 2 above
iv) “doing business” can also confer personal jdx
v) expands jdx for venue purposes for single-D cases where D is a corp
vi) must use this for partnerships since (d) does not apply to them!
vii) §1391(c)- venue is not affected by alien status- it will still affect SMJ and PJ though!- disregard them for purposes of the venue analysis
viii) EX: P (NY) v. D1 (PPB-NJ, INC- DE) + D2 (PPB- NJ, INC- FL, doing biz- DE)- can use (b)(1) since both D’s are “residents” of DE
ix) EX2: P(NY) v. D1 (PPB-NJ, INC- DE) + D2 (PPB- NJ, INC- FL, doing biz- DE) + D3 (individual- NM)- cannot use (b)(1) now
f.) §1391(d)- applies only to corporations- not partnerships/unincorporated entities
i) take a closer look at doing business/minimum contacts- which district (where there’s multidistrict jurisdictions- CA- ND, CD, SD)?
ii) EX1- P (NY) v D (PPB- NJ, INC- DE, doing biz- CA, minimum contacts- CDCA)- F- CDCA venue okay (b)(1) and (b)(2) (because if there is specific jdx over D(i.e. minimum contacts exist!), by definition, a substantial portion of the events took place in that jdx)
iii) EX2- P (NY) v D (PPB- NJ, INC- DE, doing biz- CA, minimum contacts- CDCA)- F- NDCA  venue NOT okay (b)(1) because D is not a resident of NDCA, (b)(2)- depends on where the events took place
iv) EX3- P (NY) v D (PPB- NJ, INC- DE, doing biz- CA, minimum contacts- CDCA) + D2 (partnership- NDCA)- F- NDCA
-under (b)(1)- all reside in the same state- so venue is proper- for unincorporated entities, no need to zero in on the district
g.) for venue does PJ = LAS + DP or just DP
i) some cts say both must be satisfied
ii) most say DP must be satisfied (as it applies to evaluating venue)
4.) New v old §1391
a.) Fed Q and diversity cases had separate sections- combines today
b.) residence of D
i) old- issue: does domicile=residence or can there be more than 1 residence?
ii) today domicile = residence
iii) use the same test as for SMJ to determine domicile
5.) Example- P (CA) v D1 (LA) + D2 (San Diego)- accident- orange county.  F- CA- San Francisco Superior okay?
a.) venue is not proper even though there is power to adjudicate in SF since there is person jdx
b.) “fine tuning” the geographic location 
i) city if state court
ii) district if federal court
c.) parties can transfer to another venue
i) P (CA) v. D1 (LA) + D2 (San Diego)- accident OC F= San Diego county
ii) venue is okay in SD County, but there is a better one -> OC- so transfer is allowed
iii) local v transitory - some states- fed does not distinguish under §1391
d.) state v federal
i) CA- determine whether the COA is local, transitory, or mixed
ii) Fed- use § 1391
B.) Transfer
1.) just because the lawsuit is properly filed §1391 or properly removed under §§ 1441, 1453 to a particular district does not mean the case is going to stay there
a.) either party can ask for a transfer
2.) change of venue- can be transferred to any district court in which it might have originally been brought
a.) §1404- where initial venue was proper
i) parties can waive objection/consent to jurisdiction under §1404 under a 2011 change (if not PJ or venue or both)
ii) Van Dusen Rule- applies in Diversity cases (since federal law is technically uniform)- the transferee ct must use the substantive law of the transferring ct, regardless of who initiates transfer
-does not apply to federal Q cases
-does not apply where venue is proper but PJ is missing
b.) FACTORS- interest of justice, balance of parties, inconvenience, public policy (class notes 1/26)
c.) §1406- where initial venue was improper
i) ct has discretion to dismiss or transfer
ii) if there is no personal jdx, the venue is improper!
iii) under §1406, transfer may only be transferred to a venue where it might have been brought (parties cannot consent)
iv) state law does not follow the case here since the initial forum was improper!
d.) Note: different courts use different statutes to transfer where personal jdx is lacking but venue is proper- some use 1404(a), others use 1406(a), others 1631 (p 444)
i) where PJ is lacking, law of receiving ct is always used- even if ct uses 1404(a) as the basis for the transfer
ii) if both PJ and venue are missing  1406(a) transfer or dismiss
e.) WHENEVER THERE IS DIVERSITY JDX, THINK ABOUT WHETHER VEN DUSEN AND ERIE APPLY
3.) State- can transfer from one county to another 
i) intra-system transfer
ii) no need to re-file the suit or serve D again
4.) Federal- from 1 federal district/division to another federal division or district 
i) also intra-system
ii) §§ 1404, 1406, 1407
iii) ex.- LA Div (CDCA  SDNY or Ventura (CDCA)
5.) analysis
a.) STEP 1- is (new) chosen venue one in which the suit “might have been brought?” PJ and venue
b.) STEP 2- is the transferee forum more convenient? look at the public and private interest factors
i) private interest factors: (1) access to sources of proof, (2) availability of compulsory process to secure the attendance of witnesses, (3) **cost of attendance, (4) strong preference for P’s forum
ii) public interest factors: (1) congestion of ct dockets, (2) local interest in having matter decided at home, (3) familiarity of the forum with the law that will govern the case, (4) avoidance of conflict of law i
c.) NOTE: deference is given to P’s choice of forum, so D must show another forum is “clearly more convenient”
6.) v. Form non-conveniens- intersystem- case is dismissed and parties are told to refile in another system
i) totally different ct system
ii) Ex. LA county  NV
iii) Ex2- CDCA -> Scotland (Piper case)
7.) Multi-district litigation §1407
a.) Judicial Panel on Multidistrict Litigation (“JPML”) can transfer COA for all similar cases to the same venue for pre-trial
i) 7- judge panel can send the cases wherever they want
ii) used where there are multiple cases with the same questions: drug co- is the drug dangerous, was proxy stmt misleading, etc (implants, etc)
iii) NOT a class action
b.) 99.7% of parties settle- those that don’t are sent back to original state for trial
8.) Forum Selection Clauses (“FSC”)
a.) permissive 
i) may- permissive- does it trump §1391?
ii) if permissive, 1391/FSC are alternatives
b.) exclusive
i) must- exclusive- is it enforceable?
ii) if the clause says “must” but does not point toward a specific ct, it may be permissive
iii) if party with FSC files a 12(b)(3) motion (venue improper) v. 1406(a) motion to transfer- motions made by parties will affect the cts discretion
-if enforceable mandatory FSC it trumps if only motion is 12(b)(3)- FSC is dispositive.
-if FSC issue comes up with a 1404 motion- not dispositive, but a factor (strong one) Stewart v Ricoh
-had P come back and said forum was proper and FSC was permissive (will lose on 2nd part) but say please don’t dismiss  1406(a)- P should argue this should come out like Stewart v Ricoh (1404)
-Ex1-Carnival- if not FSC clause, would P’s venue selection have been proper? (start with 1391(b)(2)- not a close enough relationship- bought ticket in WA, but this is a tort claim.  Try (b)(1)- where is D a resident- use (c) since this is a court, also use (d) since WA is a multi-district state and Carnival is a corp.  Personal jdx analysis under (c): Carnival has purposely availed itself by selling tickets in WA, but relatedness is likely an issue- depends on which standard- no if prox cause, yes if but for- likely venue would be proper if 1391(a)(1) + (c).  There was a mandatory clause- does it trump 1391?  FSC trumps)
c.) analysis
i) STEP (1) is FSC exclusive?
ii) STEP (2) is it enforceable
-under Carnival- stop inquiry here and dismiss (if suit brought in different forum than listed in clause)
-under Ricoh- with 1404 analysis, look at FSC as a factor when doing 1391 venue analysis
d.) preference is to enforce FSC
i) unless unfair/unjust, fraud, public policy, seriously inconvenient
ii) EX- CA- anytime there is a franchisee case, FSC is never enforceable for public policy reasons
C.) Forum Non-conveniens
1.) means dismissal!
2.) FNC and 1404 need not be raised in the initial filing since not claiming venue was improper- may take some time in discovery to realize suit should be elsewhere (where the evidence is, etc.)
3.) Party must show
a.) foreign jdx is adequate
b.) balance of private and public concerns- (1404- same factors but show “where suit might have been brought” v  FNC “adequate alternative forum”)
i) factors must weigh heavily in favor of dismissal
ii) P choice of forum is generally favored
iii) “adequate alternative forum” considerations: automatic immunity, long docket delays, corrupt judiciary may make alt. forum inadequate, but less favorable law is not enough!
4.) Reyno (CA- administratix- today the beneficiaries citizenship matters, not the representative) v Piper (PA- made aircraft) and Hartzell (OH- propellers) – plane crash in Scotland, all deceased were Scotland residents F=CA state court.  Piper removed to federal court 1404(a) CDCA, then moved for transfer to MDPA.  Once the case moved to MDPA, both D’s file for forum non-conveniens.  
a.) CA state 1441(a) F-CDCA \ Piper 1404(a)(would lose if claimed lack of personal jdx or venue)
b.)                                                      Hartzell 12(b)(2)(no PJ) + 1406(a)
c.) ct granted 1404 Piper and 1406 Hartzell
d.) NOTE: if P wanted to stay in CA, should have added a non-diverse D (foreign or     
       CA)
e.) private factors- most evidence in Scotland, there was already litigation in process in Scotland
f.) Public factors- burden on jury, if in PA would apply PA law to Piper (1404) and Scottish law to Hartzell (1406) which would confuse the jury, since P’s are foreign, less deference to foreign P’s choice of forum
g.) FNC was granted- case dismissed
IV.) Pleadings
A.) Filing a complaint:
1.) Does P have a claim- facts, COA
2.) who are the P’s and D’s
3.) what court do we want to be in
4.) choice of law- may want to drop or add P’s or D’s accordingly
5.) commence law suit: file complaint or petition
a.) P files complaint/petition
b.) D files: answer or demurrer or motion to dismiss 12(b) (1)-(6)
B.) History
1.) Common Law
a.) pleading was very formal- missing comma- dismissed
b.) role was to narrow the dispute after a lot of back and forth 
c.) regular courts no joinder- only 1P and 1 D
d.) cts of equity- some joinder and discovery
2.) field code- code pleading
a.) must plead the facts
b.) merger law and equity
c.) still in CA today
3.) notice/simplified pleading- fed cts today
a.) fed cts initially used state procedural law
b.) 1938 FRCP
i) role of pleadings today- give notice to the other party- no longer a detailed road map
ii) pleading on “information and belief”- D has the information, but P believes that D’s file will show proof or a third party believes such information exists
-P does not need to swear to all things in a complaint,
-but MUST know enough to believe it exists
c.) liberal discovery- lead to more settlement
d.) liberal joinder- including expansive class action rule
e.) THEN settlement OR trial OR pre-trial dismissal
applied
4.) Doe v City of LA- the SOL had run for the sexual abuse, but if the case fit within the exception, the SOL would be extended.  To fit the exception, P needed to prove that the department had reason to believe there would be future abuse.  P’s complaint did not allege that the department knew about past abuse.  Even where the information is under D’s control, there must be some reason that P believes the information will exist to get to discovery.  P never pled that the confidential files existed
a.) rule of less particularity- can plead less when D is in control of the info
b.) must plead ultimate facts, just not the evidentiary facts leading up to it
c.) must plausibly allege that the city hid the information
d.) if the same case came up today, and alleged abuse was a year before, what P pled would have been sufficient- showing general knowledge
C.) Evolution of pleading standard
1.) Rule 10- must name all P’s and D’s (in first pleading)
2.) Rule 8(a)- General rules of pleading (grounds for cts jdx)
a.) short plain statement  showing pleader is entitled to relief
b.) same wording, but ct has changed the way it construes the rule- has become stricter recently
c.) Dioguardi v Durning- P was pro-se- represented himself.  Although the complaint did not allege a specific COA, there were sufficient facts pled to support a claim for conversion.
i) his complaint did state a claim
ii) 12(b)(2) motion to dismiss should only be used when NO set of facts would entitle P to relief (Conley standard)
d.) Leatherman (1993)- ct cannot apply a heightened pleading standard based on 8(a)(2)
e.) exceptions to 8(a)(2)- PSLRA- increased standard of pleading in securities fraud cases
f.) Bell v Twombly- trend toward heightened pleading requirements did away with Conley standard.  Must show a claim instead of a short plain stmt (Rule wording has not changed).  P alleged price fixing and a violation of anti-trust statute.  The parallel conduct, where the competitors stayed out of the other’s territory was not enough.  There was another plausible explanation as to why their conduct was parallel.  Each D could have decided to focus on their existing markets.  No facts were alleged regarding meetings between the companies, etc.
g.) Ashcroft v Iqbal- Iqbal had improper paperwork- he pleads guilty.  Once detained, he is deemed a person of interest, and alleges he was mistreated by officials at the facility that held him- strip searched, cannot pray, etc.  He brings a Bivens suit under §1983 which was meant to redress civil rights violations by state officials, not federal.  Iqbal alleges that the mistreatment was based on his race, religion, or nat’l origin and sues under the constitution.  Complaint alleges Ashcroft was an architect of the policy of mistreatment and it was implemented by lower level officials (who were also sued).  Ashcroft has qualified immunity, so he can only be sued based on HIS wrongful conduct.  P also needed to show that what the officials did was CLEARLY established as unconstitutional rather than for a neutral purpose (i.e. they KNEW it was wrong and were not doing it to protect society as a whole).
3.) Heightened standard of pleading under Rule 9(b)- 
a.) conditions of the mind- fraud, mistake
b.) must plead who, what, when, where, how- more particularity
4.) Pleading today (Iqbal)- steps to analyze a complaint
a.) accept fact allegations as true
b.) eliminate formulaic recitations/legal conclusions
i) evidentiary fact (light was red)
ii) ultimate facts- mixed question of law and fact
iii) conclusions of law- eliminate
c.) assess what is left for plausibility
i) P’s story needs to be plausible in the face of alternatives
ii) probable> plausible > possible
d.) every D must make his own motion to dismiss
e.) if a case is kicked for failure to state a claim, the ct usually gives P leave to amend the complaint
f.) As an atty, do your own investigation.  Don’t take clients word for it- could face Rule 11 sanctions
D.) Filing an answer
1.) Timeline
a.) lawsuit is commenced when the suit/complaint is filed
b.) D must be served within 120 days Rule 4
c.) answer or motion to dismiss from D within 21 days- Rule 12
i) usually, D can ask for an extension
ii) get this in writing
2.) motion to dismiss- Rule 12
a.) R12(b)(1) lack of SMJ
b.) R12(b)(2) lack of PJ
c.) R12(b)(3) improper venue
d.) R12(b)(4)(5) insufficient service
----^ no jdx------v attack the merits of the claim
e.) R12(b)(6) failure to state a claim on which relief can be granted (ex- SOL has run)- 2 types- (see below)
i) formal deficiency 
ii) substantive deficiency
iii) Iqbal test- hard to tell what the court will determine to be conclusory
f.) R12(b)(7) failure to join an indispensable party under Rule 19
g.) IF MOTION TO DISMISS IS DENIED, D MUST ANSWER
3.) parts of an answer
a.) admit, deny, or I don’t know
i) if admit, no discovery on this point
ii) answer each individual paragraph
iii) failure to deny or to deny properly is treated as an admission
iv) general denial is a bad idea- likely that some facts are true
b.) affirmative defenses
i) Ex SOL, self-defense
ii) Rule 8(c)- NOT an exhaustive list
c.) D makes claims
i) D can counterclaim under Rule 13
ii) if there are 2 D’s, D1 can file a cross claim against D2 Rule 13(g)-
iii) D can bring in a 3rd party using Rule 14- Ex P v. D1 + D2 v. 3P
4.) failure to state a claim (work on this p 629)
a.) formal sufficiency- legitimate cause of action, but not enough facts to prove all elements
i) Iqbal- civil rights violation alleged, legitimate COA, but not sufficiently pled
ii) Northrop- Honda ran P’s credit without her permission.  P sued under the wrong section of the FDCPA initially, but there were sufficient facts to give D notice as to what the suit was about.
b.) substantive sufficiency- no basis for relief under the statute
i) Ex. class is making funny faces at the professor and prof. asks for $1M in damages.  The law does not provide a remedy for everything- not actionable.
ii) Kirksey v. R.J.Reynolds- P gave facts that would support a claim but this was insufficient because the suit was preempted by federal cigarette labeling law-P had no substantive right to sue.  This is not an affirmative defense by D, but a pre-emption by the gov.  P asks the court to create a new COA or extend the existing laws, but this arguably requires more to be pled, not less
c.) harder to amend a complaint with a substantive deficiency than a formal one where you need more facts
d.) Rule 15- amend the answer if D forgets something
i) even with no formal amendment of pleadings, party can effectively change its pleading/answer by conduct (also Rule 15)
ii) the dynamic of the case can change throughout the discovery process
E.) Standard of review
1.) evidentiary/discovery- abuse of discretion
2.) issues of law- ex. what is the test for domicile- de novo
3.) issues of fact- not clearly erroneous
V.) Discovery Rule 26-Rule 37  
A.) Generally
1.) NOTE: interviewing is not discovery- it is part of Rule 11 investigation
a.) both sides must conduct a reasonable investigation into the facts before the complaint
b.) includes pre-filing: 
i) interview witnesses
ii) client (cross-examine)
iii) public documents: client/witness docs, police reports, FOIA requests, Google/internet
2.) very broad-meant to lead to more settlements
3.) Pleadings DiscoverySettlement (most) OR Summary Judgment (R56) OR Trial (2%)
a.) summary judgment- where pleading said one thing and discovery showed no evidence of that fact OR
b.) no genuine issue of material fact- used as a matter of law-can’t prove an element
4.) Scope for judicially supervised discovery- subject matter standard (p 639-639)- can relate to the subject matter of the action- broader
a.) any “non-privileged” matter that is “relevant” to any party’s claim or defense
b.) for good cause- relevant to the subject matter of the action
c.) “relevant” info need not be admissible (ex. hearsay) if it is reasonably calculated to lead to discovery of admissible evidence
· EX- ok to ask Dan what Rose told him.  This is hearsay if using Dan’s depo, but would reasonably lead to Rose’s depo
· different standard for atty managed discovery- “relevance to a claim or defense” in the action
B.) Rule 26
1.) Rule 26(a)(1)- each party must turn all discoverable information over to the other side with some exceptions 
a.) what each party knows it will be using in its case
b.) must turn over witness names, documents, insurance, expert reports
c.) Rule 26(g)- like Rule 11- when an atty turns docs over and sign, atty is saying docs are true and correct
2.) Rule 26(b)- scope of discovery- discovery devices
a.) Rule 27- depositions to perpetuate testimony- bringing suit and a party is about to die (rare)
b.) Rule 28- persons before whom depos may be taken 
i) who can transcribe
c.)  in foreign countries, may be varied by treaty
d.) Rule 29- stipulations about discovery procedure- parties can agree to increase interrogatories (for ex)
e.) Rule 30- deposition by oral exam- can take parties AND non-parties- anyone with relevant, non-privileged info
f.) Rule 31- written depo- rare
g.) Rule 32- using depos in ct- more of an evidence issue
h.) Rule 33- interrogatories- ONLY on parties
i.) Rule 34- document requests- ONLY on parties
j.) Rule 35- physical and mental exam- ONLY parties, ONLY with ct permission
k.) Rule 36- request to admit- used at the end of discovery- authenticate the document. 
i) Admit the doc was authentic or admit anything.  Used to tie up loose ends.
ii) if a fact is not admitted and the other side is forced to prove it, the party refusing to admit must pay for the proof
l.) Rule 37- use to compel discovery where other party isn’t cooperating
3.) Rule 26(b)(2)(B)- ESI(electronically stored information)- D can petition the court to limit ESI by claiming it will cost too much under this rule- ESI treated differently
a.) P must file a motion to compel that discovery by showing why the information should be reasonably accessible-
b.) a way to make the party that wants the e-discovery to show why it’s needed
c.) ct can shift costs to P 
4.) Rule 26(a)(2)- disclosure of expert testimony
5.) Rule 26(b)(4)- experts- trial prep- what you get/are required to turn over
a.) (A)- must be a report
b.) (B)- drafts of the report are now protected
c.) (C)- communications between atty and expert witnesses protected- trick hire all the good experts as non-trial experts- other side can’t retain them
d.) Rule 26(2)(A) and (C)- limits on discovery- ct may limit frequency, extent of discovery
6.) Rule 26(c) protective orders
a.) how to ask the court to limit discovery
b.) ct has discretion to limit anything duplicative, etc.
c.) protective orders are okay to protect certain info during pre-trial 
i) Seattle Times v Rinehart- Times wanted to publish donor information for a small church which Rinehart led.  HELD: ct can issue a protective order for information gained through the ct processes.  If information gained elsewhere, it can be published
C.) Trends
1.) initially, notice pleading with liberal discovery
2.) today, tightening of standard because discovery is so expensive- tightening of pleading requirements after Twombly and Iqbal
D.) Privileges
1.) generally narrowly construed
2.) common law privileges
a.) spouse
b.) priest
c.) psychotherapist privilege
d.) dr/patient
i) generally privileged, but under Rule 35, for good cause shown, party can get a physical or mental exam of a party
ii) if P (or D) puts the mental or physical state of a party into issue as a claim or a defense, the doctor/patient privilege is deemed waived
iii) NOTE: the discovery is limited to what is put at issue EX- trucker gets into an accident and says he didn’t see P.  Okay to check his eyes, not more.
3.) attorney client privilege applies when: (payment for service not req’d)
a.) (1)asserted holder of the privilege is or sought to become a client;
b.) (2)person to whom the communications was made was  
i) (a)a member of the bar of the court or subordinate,  
ii) (b)in connection with this communication related to a fact of which the attorney was informed;
c.) (3)the communication relates to a fact of which the attorney was informed
i) (a)by his client
ii) (b)without the presence of strangers
iii) (c)for the purpose of securing primarily either:
· (i)an opinion on law or 
· (ii)legal services or
· (iii)assistance in some legal proceeding and not 
iv) (d)for the purpose of committing a crime or a tort
d.) (4)the privilege has been:
i) (a)claimed AND
ii) (b)not waived by the client
e.) Upjohn- IRS is suing Upjohn because of some questionable payments made to officials in another country.  The bribes were written off as a business expense.  Accountants noticed the payments and reported it to general counsel.  GC sent questionnaires to lower level employees.  ISSUE: which employees of the corporation client are covered by the attorney client privilege?  GC did not send the questionnaires filled out by employees because he said they were in a privileged form.  FACTS are not protected- just the FORM they were in.  IRS claims that only high level execs are the client.  SC said all employees are the client since it is necessary for counsel to have unfettered access to all information
f.) if P/D inadvertently sends privileged docs
i) FED- ask the ct to make the other party give it back- may trigger a fight over whether it is privileged though
ii) CA- stricter- there is a DUTY to give it back
4.) work product doctrine Rule 26(B)(3)- Hickman codified
a.) protects materials prepared by lawyer in preparation/anticipation of a legal proceeding
i) protects information gathered by an investigator the atty sends to collect info
ii) prevents the other side from being lazy and using work prepared by the other side
b.) 2 types
i) work product as the actual document or tangible thing- the paper that says “X said __________”
ii) mental impressions of the atty- ex. atty writes X is FOS on the paper
c.) qualified privilege
i) other party can get the actual documents if they can show substantial need or that denial would unduly prejudice petitioners case (i.e. witnesses no longer available)
ii) SC does not say that the other side cannot get mental impressions, but hard to image when this might happen
iii) trial judge has discretion
d.) Hickman- tug sinks and 5/9 crew members die.  Atty for D interviews other crew members and D requests them.  D refuses to turn over copies of the statement because he claimed it is privileged.  SC says this was privileged as work-product and since the witnesses were available, no showing of substantial need on part of P.
5.) Discovery abroad
a.) Use the discovery rules of the court where the case is being tried
i) what you can get is based on that courts rules
ii) if you try to depose someone in Switzerland, you go to jail
b.) 28 USC § 1782- Hague convention on taking evidence 
i) under Hague- US ct sends a letter to the foreign ct to ask for help (letters of rogatory??)
· use when proceeding in a US ct but the evidence is in a foreign country
· if proceeding outside US but evidence is in US, §1782 tells how the US will assist
c.) Ex- Ecuador case- Chevron used §1782 to ask the NY ct to depose the filmmaker in NY for the suit in Ecuador
VI.) Supplemental Jdx §1367
A.) 2 bases for original jurisdiction
1.) §1331- Fed Q
2.) §1332- Diversity
B.) Complaint
1.) Paragraph 1- Rule 8(a)(1)- P must plead SMJ in the complaint for ALL COA!
2.) Paragraph 2- Rule 8(a)(2)- Twombly/Iqbal- fact allegations that give rise to all of these claims
C.) Can the court hear another claim that is not based on 1331 or 1332?
1.) Pendant jdx- judge-made doctrine that allowed the fed ct to take jdx over claims asserted by the ORIGINAL PLAINTIFF where no independent SMJ existed
a.) steps
i) does fed ct have constitutional power?
· (1) is there a substantial federal question?
· (2) CNOF -where the federal and state claims are alternate theories for redressing the same underlying wrong, CNOF likely met
· (3) separate claims that one would expect to be tried in 1 judicial proceeding 
ii) if so, should ct assert pendant jdx (discretion)
iii) NOTE: where there was a CNOF, the court has the power to hear the case, but still need statutory authority
b.) UMW v Gibbs- (Fed Q)-4 different COAs- (1) §303 Fed, (2) Fed claim also, (3) state law claim, (4) state law claim.  Claim 1 and 2 come in under 1331.  Are claims 3 and 4 related enough to the federal claim to be included?  Ct could use pendant jdx where there is a common nucleus of operative fact (CNOF)(Hurn) so that the court would expect the claims to be heard together.  The federal claims were later dismissed, but SMJ is determined at the time of pleading.  Since the federal claims were not frivolous, their later dismissal will not divest the court of SMJ.  NOTE: If Gibbs also claimed wrongful termination, no CNOF so it would be dismissed from the federal case but could be re-filed in state ct.
2.) Ancillary- involved claims filed by a person other than the original plaintiff at any other time (after complaint filed)
a.) Ex-  (1)P v D for 100,000 under 1332, THEN D files a countersuit for $50,000 for the same accident.  THEN P brings in X under R14 (today)- this was okay under ancillary jdx before (claim by original P, but filed AFTER the initial suit) and under 1367 today.  When P brings in X, he is a 3P Plaintiff and X is a 3P.
b.) Kroger v Owen(Diversity)- (could also be pendant party) Kroger sued OPPD (NE)when her husband was electrocuted on the job.  OPPD (IA) then brought in Owen Equipment (originally thought NE, but it was IA) claiming the faulty equipment led to the accident (Used Rule 14).  Kroger amended her complaint to include Owen.  OPPD filed for summary judgment and the suit against them was dismissed.  The CNOF test was still used and there was Article III power, but complete diversity was also required to satisfy congressional intent.  
i) OG complaint: Kroger v OPPD
ii) OPPD used Rule 14 to bring in Owen (IA)  What if then…
iii) Owen files a Rule 14 complaint against Kroger claiming her husband was negligent and caused property damage when he was electrocuted (state claim)
-Here there is a diversity problem (since both IA), but NO congressional intent issue because a 3P D is cross-suing (asserted out of a DEFENSIVE position- ancillary jdx works here)
iv) THEN Kroger (P) retaliates against Owen on their property claim in (iii) above.  Now, Kroger is asserting her claim against Owen out of a defensive position since it is a response to Owen’s claim against her
· this is an issue under 1367(b) today since (iv) above is a claim asserted by P using Rule 14 (and 13(a))
· If the original claim included Owen, it would be no good since it’s a state law claim and there isn’t complete diversity- must consider congressional intent (step b)

3.) Pendant Party (same as pendant personal jdx? p 392)
a.) P v D1 + D2- P v D1- 1331/1332, but P v D2- state law claim- use pendant party jdx to get SMJ over D2
b.) Aldinger- Federal Q case- civil rights claim. P v D1 (1983) + D2 (state law claim). No pendant party jdx because congress did not want civil rights claim to be raised against local government in federal court.  Did not pass congressional intent prong.
c.) Finley- P v FAA (1331) + local airport (state law nuisance claim).  There was nothing preventing pendant party jdx (unlike Aldinger where 1983 was not meant to apply to local officials??).  HELD- congress must tell us when there is jdx.  Overturned in §1367
4.) Supplemental jdx 1367
a.) Article III- power to hear the case
i) CNOF became part of the same case or controversy- ISSUE: did Congress intend to codify Gibbs or expand it?
ii) In Kroger, P can defend against Owen’s claims, but cannot assert its own claims in the answer (§1367(b))- bad attempt to codify Kroger
-P= plaintiff in any complaint (amended or original) and where OG jdx is based on 1332, no supplemental jdx over claims by P against persons made parties under Rule 14, 19, 20, 24
b.) congressional intent- 1367 tells cts there is jdx UNLESS Congress says otherwise (overturned Finley)
c.) cts discretion codified in 1367(c) – factors in Gibbs: judicial economy, convenience, fairness to litigants, complicatedness of the state law claim
-more discretion factors in Gibbs than in (c) (1)-(4), exhaustive list?
d.) extends SOL to the longer between the limit of the state or 30 days if case dismissed to give P time to file in state court
i) as long as the SOL had not run at the time the federal suit was commenced
ii) SOL only tolled if the state law claim fell within the cts 1367(a) supplemental jdx
e.) Potential evasions of complete diversity (Kroger v 1367) 
i) party brought in under Rule 14 is a “third-party defendant” so NO violation of complete diversity so long as someone other than PLAINTIFF brings him in
ii) if that party counter sued P, P is precluded from filing a counterclaim in its answer if it will violate the complete diversity principle
VII.) Joinder
A.) Overview
1.) If 1 P, 1 D, 1 claim, no joinder rules needed
2.) joinder of claims- 18, 13(a), 13(b), 13(g)
a.) also SMJ 1331, 1332, 1367, 1335
b.) also venue 1391
3.) joinder of parties- R20, 13(h), 14, 24, R22/1335, 23, 19
a.) also SMJ
b.) also venue 1391 (or 1397 where 1335 joinder used)
i) R20- permissive joinder
ii) 13(h)- can join additional parties to a cross or counter claim
iii) R14- interpleader- bring in 3rd parties
iv) R22/1335- 2 or more parties claiming they are entitled to the same stake
v) R23- class actions
vi) R19- mandatory joinder (rare)
vii) R17- real party in interest  CAPACITY to sue or be sued
4.) hierarchy of tests in joinder rules
a.) C + C- Article III and 1367(a)- <broad>
b.) CNOF- a little narrower or is this is the same as Article III C + C <narrow>
c.) series of T or O- 20(a) <narrower>
d.) T or O <narrowest>
B.) analysis
1.) how the rule works
2.) How SMJ may prevent this
C.) For every claim, need a joinder rule AND SMJ AND venue (also applies to counter-claims!
1.) for SMJ- 1331, 1332, or 1367
a.) if 1332, check 1367(b)
b.) if 1332- look at the complaint as a whole
c.) if 1331- look at P v D – each individual claim
2.) joinder rules- 13, 18, 19, 20, 24 (MORE?)
D.) Rule 18- JOINDER of CLAIMS
1.)  party can assert all claims (but still need a SMJ basis for it!!) against D and they need not be related
a.) NOTE: under Rule 13 and Rule 20, the claims need to “arise out of the same transaction”
b.) EX. Paul (CA) v Ted (NJ) F = SDNY
i) claim 1- 10,000 loan
ii) claim 2- 15,000 car
iii) claim 3- 2000 laptop
iv) claim 4- 50,000 phone bill
v) TOTAL 77,000- amt in contro and diversity met, so 1332
c.) HYPO 1- What if Paul also sues John (another roommate) for $50,000?
i) no 1332 because amt in contro not met
ii) since no 1332 original jdx, barred under §1367- supp jdx
iii) no original jdx (1332) over the suit Paul v John since amt in contro not met.  Not the same case or contro as Paul v John so no 1367 either- 
iv) Joinder also a problem under Rule 20 since not the same transaction, occurrence, or series of transactions 
d.) HYPO 2- Now assume Ted sues Paul for an accident not related to the above claims for $25,000.
i) No SMJ because amt in contro is under $75K so no 1332.  Not the same case or contro so no 1367(a)
ii) NOTE: 1367(b) is not an issue since D is asserting the claim!
E.) Rule 13- counterclaim and cross claims
1.) (a)(1)(A)- arises out of the transaction or occurrence- “logical relationship” test- broad test (overlap in facts?)
a.) Outer circle case & controversy (1367a) 13(b)in or outside circle?
b.)                Inner circle- same transaction or occurrence- 13(a)				                               

c.) If 13(a)- compulsory counter claim- definitely same case and contro so 1367
i) Party must assert this in the answer or it is barred
ii) some cts say waiver, other say res judicata- same difference
iii) Rule 15 allows the party to amend the answer if a compulsory claim was omitted from the answer
· 15(a)(1)(A)- 21 days to amend as a matter of law
· OR with permission of the other side or the cts leave- freely given
d.) If 13(b)- permissive counterclaim- can assert, but not req’d to 
i) used to be, if not T or O (13(b)) no 1367, but cts today say 1367 may be proper under 13(b) (Ex where 13(b) is in the outer circle, but outside the inner circle) Not the same T or O, but still part of the same case or contro.  Ct may still use 1367(c) and use its discretion to drop the claim!
ii) when counterclaims AREN’T compulsory
· (1) claims aren’t mature when answering- can file a supplemental answer
· (2) claims require presence of 3P over whom the cts cannot acquire jdx
· EX (1st) P v. D, then (2nd) D v P under 13(a), then D brings in X under Rule 19- no personal jdx over X, so D will have to sue P and X in a separate suit
· (3) claims that were the subject of a pending action (Ex- if above, the D v P & X was already in process)
· (4) claims where ct has only in rem or QIR jdx if D has no other claims against P
2.) Law office of Jerris Leonard- A-1 lawyer v client- B/K no fees paid F-fed ct.  Default judgment.  A-2 client v lawyer- malpractice- F- NY state.  HELD- since malpractice claim was part of the same case and controversy, it was a compulsory counterclaim and needed to be raised in A-1.  Client claimed they never answered so they did not forfeit the claim.  Ct disagreed.  Since not asserted in A-1, the claim was barred.
a.) malpractice claim and non-payment of fees arose out of the same legal representation
b.) LOOK AT THE FACTS- is there an overlap?  YES!
c.) state must give full faith and credit to the declaratory judgment so suit barred
3.) Strong v Bulington- In A-1, Strong won a tort claim for $73,000 for an injury at work.  Burlington initiated A-2- which was based on the collective bargaining agreement- since Strong received $11,000 from disability pmts, Bulington wanted to offset this against the $73,000 award in A-1.  The trial ct does not allow Burlington to raise this- tells them to file a separate claim.  In A-2, Strong says the suit for the offset is a compulsory claim and should have been alleged in A-1.  HELD- this was a permissive counterclaim because it fit the maturity exception (1) above
a.) was this the same T or O? – NO, one was a tort claim, the other a K claim
b.) was the claim mature?- maybe not- need to know there is a judgment to ask for an offset
i) there may have been a logical relationship
ii) BUT no factual overlap
4.) NEED to understand why different outcome in Jerris than in Strong
5.) Semmes v Ford- A-1- Semmes + Alliance v. Ford F= NJ state.  Ford removes to Federal court.  Ford suspected dealers were turning in fraudulent claims and wanted to contact Semmes customers to verify work done.  Semmes filed for an injunction (TRO)to stop this (A-1).  TRO was denied so Semmes files A-2 in NY- Fed. ct.  On 10/7, P’s atty tells Ford they are going to do this (big mistake) and on 10/8, Ford filed a motion to dismiss in NY and a counterclaim in NJ.  Ford also terminated Semmes’ dealership agreement that day.  Semmes then filed an amended complaint adding the wrongful termination claim to A-2.  SDNY tells Semmes to add the claim for wrong. term to the NJ action.  Had Semmes dismissed A-1 in NJ before Ford answered (Rule 41), SDNY would not have dismissed A-2, requiring Semmes to litigate in NJ.  
a.) NOTE: 13(a) applies to a counter claim asserted against ANY party, P or D!
i) common law exception to 13(a)- where federal law requires P to assert the claims in 2 different suits
ii) Since fed law required P to split the suits, the policy behind 13(a), to prevent multiplicity of suits, is inapplicable here (p 741)
b.) since the wrongful termination claim was compulsory, it had to be asserted in A-1 and the claim was mature at the point Ford countered on 10/8, before Semmes’ answer to the counter was due
c.) Under 18(a), the plaintiff may choose which claims to assert, but once the defendant counterclaims under 13(a), P then MUST assert any claims that arise from the same T or O in his answer
6.) Rule 13(g) 
a.) Crossclaims- claims asserted by a party against a “co-party” 
i) ex: D1 v D2
ii) coparty is any party who is not an opposing party
b.) claims where the party is already part of the action (as opposed to Rule 14, where a nonparty is brought in)
c.) crossclaim is permissive (“may” state) if it arises out of the same T or O
d.) where party may be liable for all or part of a claim asserted in the action
i) can file a non-mature claim under 13(g) i.e. for indemnity- no claim unless P wins at trial
ii) cannot file a non-mature claim under Rule 13(a) or (b)

e.) IMPORTANT TO DISTINGUISH: is the claim by party a crossclaim under 13(g) (which is permissive) or a counterclaim (which maybe compulsory under 13(a)!!)?
i) Rainbow v Atlantis Submarines-
(1)A-1 Berry (passengers in accident) v. RMG + Atlantis (1332 and 20))
(2) Atlantis files crossC against RMG for B/K and indemnity (13(g)) and brings in Haydu under Rule 14(a)(1)- both 1367
(3) RMG files against Atlantis for indemnity/contribution (13(g or a))? 1367(a) since same case or contro and (b) not a problem since Atlantis is a defendant/third party P
(4) A-2 RMG files a new suit against Atlantis for loss of use of the Eula and tried to consolidate the 2, but weren’t allowed.  That is why the new rule applies after this case. 13(a)
ii) A party becomes an opposing party once a coparty files against it, which turns what would be a permissive claim under 13(g) into a compulsory claim under 13(a) IF there is a substantive claim (as opposed to just an indemnity claim) in the complaint filed by a coparty.  Otherwise a later suit is not barred (as it would be were the claim compulsory).
iii) NOTE: the court still has discretion where including the additional claims may complicate the case for the jury or delay P getting relief by extending the trial substantially (Ex 13(i), 42(b), 54(b))
iv) HYPO 1- Berry (CA) v RMG (HI) + Atlantis(HI) + Haydu (CA)- no 1332 because it would be defective as to Haydu.  Joinder is proper under Rule 20, but no SMJ jdx because no complete diversity.  In the actual case Atlantis joined Haydu, not Berry so okay
v) HYPO 2- Haydu is joined by Atlantis (like actual case), but Haydu files a claim against Berry (passengers) claiming one was drunk and pushed him, causing the accident.  R 14 because Haydu was a nonparty and 1367(a) and (b) both okay.  Pass could not file against Haydu- rule 13(a)/14 would be met.  1367(a) okay too, but since Haydu was originally joined by Atlantis under Rule 14, 1367(b) poses a problem
vi) NOTE: there would have been ancillary jdx under Kroger, but 1367(b) changed this!
vii) Passengers would have to sue Haydu in state court if countering against him since no SMJ under the counter in fed ct
f.) Harrison v M.S. Carriers- Harrison was driving a car when he and his 2 passengers were injured in an accident with and MS Carriers truck.  The original complaint was Daniels (LA) + Gilbert (LA) + Harrison(LA) v. MS. Carriers (MISS).  MS removed the action to fed ct §1441.  P amended his complaint: Daniels (LA) + Gilbert (LA) v MS Carriers (MISS) + Harrison (LA).  This would wreck diversity, so the ct does not allow the amended complaint.  Ct said P had other options: (1) P should file a cross claim against the co-party (Harrison) so diversity will be intact.  Problem- P’s cannot file a 13(g) crossclaim unless MS Carriers countered.  If no counter, the pleadings are over because P’s would need a pleading to put it in. (2) even if they could file a 13(g) crossclaim, there would not be SMJ because it would be a claim filed by P against a party joined under rule 20, and would be inconsistent with complete diversity (since not diverse- like Kroger)
i) NOTE: a 13(g) crossclaim must arise from the same T or O that is the subject matter of the original action or counterclaim.  Once this is satisfied though, the party can use 18(a) to assert all other claims against that party (even unrelated)
ii) there still must be SMJ over the other claims though!!!
g.) Problem 8-5 (13(g) does not mean 1367(b) is okay- does not apply to 1331 though!)
            2    I------------------I $250K for loss of invest., legal exp, mental/emot. distress
            1    I-------------------I 13(g) indemnification
US v Diana(NY) + Francine(NY)- business owners-failed to pay taxed $200K.
 I______I____________I 1331
Diana’s answer included a crossclaim seeking indemnification and used 18(a) to add the other claim.  There is no SMJ over the 2nd claim since no 1367(a)- not the same C + C and no independent jdx since state law claim and Diana and Francine are not diverse.  ARGUMENT to make: the emotional distress portion of the claim is the same C + C as the tax claim since that caused the emotional distress- look at how the facts are pled in the complaint though.  If this is okay under 1367(a), no 1367(b) issue because the $250K claim is supplemental to the indemnification and 1331 claim.  
             I----------------I $50K- 1367- can attach to the claim below?  
             I----------------I 1332 since $75K and diverse
             I----------------I 1331- indem for tax claim
US v Diana(NY) + Francine(NJ) 
If Francine was NJ, the first claim is 1332, so is the 2nd claim okay under 1367(a)- same C + C?  if so, yes, but need to look at 1367b- claim by a D, so not an issue.  Amt. in contro issue, but still okay under Exxon.
i) SUPPLEMENTAL TO WHAT?- Always ask this?
ii) Is the Rule 18 claim supplemental to the original claim OR the original suit??!
F.) Permissive Joinder of Parties Rule 17
1.) Real Party in interest- party that owns the claim
2.) R17
a.) some parties can sue in their own names without joining the person for whose benefit the action is brought: executor, administrator, guardian, bailee, party where K was made for another’s benefit, party auth by statute
b.) ct may not dismiss on this ground unless the other party objects that the suit is not brought in the name of the real party in interest.  Also, substitution is allowed case proceeds as though it was originally commenced by RPI
c.) minor or incompetent
i) with a rep- can sue or defend on behalf of the above
ii) without a rep to protect a party unrepresented in the action
d.) PURPOSE- prevents D from having to defend against the same claim from multiple Ps’.  Makes sure the claim is extinguished once it is litigated
3.) Green v Daimler- Green bought insurance for his car, his company owned it, and the insurance company already paid for the loss.  Ins co (through Green) is suing Daimler for a design defect since the car caught on fire.  D claimed that Green was not the real party in interest since the insurance company already paid him.  All he was owed was the deductible so amt in contro not met.  
4.) HYPO- Sonny v Claus for battery, but she is in a coma, so she is incompetent.  Her kids want asked the bank that held her trust to sue Claus as Sonny’s trustee.  It did not want to get involved so the kids brought suit under 17(c)(2)- Sonny not represented and there was a valid claim
5.) RPI is a little like standing
G.) §1359 collusive transfer to create diversity
1.) not allowed
2.) look to see- is the original P getting a large percentage of anything collected from the assignee, assignment between closely affiliated business entities, assignment close to the time of the suit
3.) has also been used to prevent misjoinder by a party trying to prevent removal to federal court (like Harrison- car accident where passengers tried to amend complaint to sue driver of the car they were in in addition to the co that owned the tractor) even though this is jdx defeating.
H.) Permissive Joinder of Parties- R20
1.) P decides who the parties in the case will be
2.) used to add parties as a P or D anytime there is more than 1 on either side
3.) R20- same T or O- logical relationship test from 13(a) (3/22 notes)
a.) 20(a)- same T or O, series of T or O (broader than just T or O)
b.) 20(b) or common question of law or fact- factual overlap
c.) NOTE: where 20(a) met- 1367(a) also met since same T or O is narrower than C + C
4.) Green hypo- what if Green also joined the retailer and wholesaler that sold Dr. Green his car?
a.) likely same T or O- O= the fire
b.) so also same series or T or O
c.) what if he added the mechanic that serviced the car and sued in the alternative- manu defect or negligent service?
i) common Q of fact
ii) also likely part of the same SERIES of T or O but not the same T or O
5.) Exxon- HELD: there is supplemental jdx where amt. in contro not met so long as at least 1 claim meets the amount in controversy requirement.  Where the parties are not diverse, however, this lack of diversity contaminates the entire claim and there is no supplemental jdx (1367(b) last clause).  If 2 parties sue and neither meets amt in contro, there is no SMJ
a.) NOTE: where multiple P’s sue single defendant, and only 1 P meets the amt in contro supplemental jdx is allowed over all claims that DON’T meet amt in contro! (No party joined under R20 to invoke 1367(b) in this situation)
b.) where there are multiple D’s, supplemental jdx will not be allowed over the claims by P’s that do not meet the amt in contro
c.) Similarly, in a class action, where there are multiple D’s, the D’s are joined under R23, so 1367(b) is not an issue!
d.) NOTE also- 1367(b)- claims by P’s against parties proposed to be joined under R19 or 24 will run afoul of 1367(b) in diversity cases, but R20 was excluded here 
i) Congress may not have wanted to extend supplemental jdx to claims where a non-diverse party could be left out and later added by the ct under R19 and circumvent the complete diversity rule
ii) or concluded that fed jdx is only appropriate where the DC would have original jdx over the claims of all P’s who are so essential to the action, they could be joined under R19
iii) Prob 8-9 on 771 is good practice- in class notes 3/27
6.) Problem 8-11 p 772

     I<------------------------------I 13(a) or (b)- didn’t pay for rental truck $1500
Adam(NY) + friends(NY) v U-Drive- truck with possession stolen
                       I--------------I 5K
                         I--------------I 35K
                           I------------I 90K
I----------------------------------I 100K
If 13(a) for U-Drive counter claim, 1367(a) met.  Next, assume that Adam wants to sue each of his friends for their $300 portion of the cost of the rental or $300 each.  He can use 13(g) crossclaim in response to U-Drive’s counterclaim.  1367(b) is an issue though since this is a claim by P against a party joined under R20 (all of Adam’s friends).  Is indemnification a “claim” though? Arguably, indemnity does not implicate 1332, so may be okay even though there is not complete diversity AND amt in contro not met.  If Adam said his friends stole his stuff and sued them for $90K, this would be a direct/substantive claim and would be barred under 1367(b)-: claim by P against party joined under 20 that is inconsistent with 1332 (contamination) Counter- congressional intent- not diverse, no amt in contro.

NOTE: If 13(b) need not be same case or contro for joinder, but same case or contro is needed for SMJ under 1367(a).  Old view- if not closely enough related for 13(a) compulsory counter claim, not the same T or O.  13(b) can still be the same C +C even though broad even if T or O not met!!!
I.) Joiner of parties by defendants (not limited to use by D’s!!)
1.) D can use 13(a)(b)(g) to assert claims against those already parties to a lawsuit.
2.) 2 situations where D can assert a claim against someone not already a party to the suit
a.) 13(h)- substantive claim- additional parties to a claim or crossclaim- need R19 or R20  to bring the party in (usually R20)
b.) 14(a)- indemnity/contribution
c.)  still need personal jdx over the parties and SMJ over the claim
3.) Adam v U-Drive again
                                  II-I--I<----------I<--------I use 13(a) v Adam and 13h to bring in the rest of the friends                                           
                                 M + J + C + M + Adam v U-Drive 
                                                             I-----------I
If U-Drive just countersued Adam, he has no crossclaim or counter claim to bring his friends in with- no counter against U-Drive to add them to.
If U-Drive had sued Adam and used 13h to bring in Melissa- cross claim indemnifying each other and then 13h to bring in the rest.  No one against whom he can assert a cross claim if he is the only one on that side!!
4.) Schoot v US- not paying taxes and sued the government for taxes he paid he did not think he should have- he claims V, the business owner did. Government counters against Schoot using 13(a) and used 13h to bring in V.  Meets Rule 20.  Venue rules only apply when looking at the original claims in the case (this jdx- not always the case).  Use 1331 or 1332- only 1367 if the others don’t work!
a.) use the perspective of the party asserting the claim to determine whether R20 (or 19) would allow the party to join both P’s as D’s.
b.) R20- must arise out of the same T or O of the counter claim or the cross claim
c.) in a complaint, measure R20 from the perspective of the P ??note on 775
d.) remember to argue: indemnification may be treated differently than a direct claim under 1367
5.) Hartford v Quantum- Quantum has 2 insurance policies- 1 covers accidents, the other covers explosions.  After Quantum turned in a claim, Hartfford sued for a declaratory judgment (A-1).  Quantum sued both insurers in state court- case dismissed pending A-1 so Quantum counters in A-1
                                   I<-----------I<-------------I 13(a) for B/K against Hartford and 13(h)/R20 to join PI
                                  PI    Hartford v Quantum
                                             I----------------I 1332 DJ
                                   -R20- same T or O is met since the case against PI involves a common question of law or fact so 13(h) is proper.
                                  -1367(a) met and no 1367(b) problem since claim was asserted by a D- even though Quantum and PI are not diverse!
6.) Need to do 8-13 and 8-14 again when studying
J.) Class Actions R23- FIX THIS SECTION 3/22 notes
1.) C/L rule- only the citizenship of the named P’s mattered
2.) Zahn- not every class member must meet amt in contro (pre-1367)
a.) would have to kick out class members that did not meet amt in contro
3.) 1367 passed and cts split 
a.) some cts- congress did not intend to overrule Zahn
b.) others- they did
K.) Joinder of third parties under R14
1.) R14
a.) (a)(1) defending party may bring in a 3P plaintiff who is or may be liable to it- need cts leave if more than 14 days after serving original answer
b.) (a)(2)New party (3P Def.) MUST assert any R12 Defense against 3P plaintiff’s claim, MUST assert any 13(a) claim, May assert any 13(b), or crossclaim against any 3P Def under 13(g), MAY assert any defense if has against ORIGINAL P’s claim, may assert against P any claim arising out of the same T or O
c.) (a)(3)- P may assert against 3P D any CLAIM arising out of the same T or O that is the subject matter of P’s claim against the 3P P.  3P D must then assert and R12 defense and 13(a), by may assert any counterclaim 13(b) or crossclaim under13(g)
d.) (b)- WHEN P can bring in a 3P-when a claim is asserted against a plaintiff the P can bring in a 3P if the defendant would be allowed to do so (Guaranteed Systems)
e.) v 13(h)- Use R14 to assert a claim SOLELY against a new party and 13(h) joinder of new party must be part of a counter or cross claim asserted against and EXISTING party
2.) Wallkill- Wallkill was going to develop a property and had Techtonic perform geologic tests on the land.  Techtonic said it was suitable.  When Poppe started working on the property, it said the land was not suitable.  Techtonic said Poppse  deposited the debris on the land.  Wallkill sued Techtonic, but not Poppe.  Techtonic did not counter against Wallkill, but added Poppe to the claim for indemnity.  Must use R14 because Poppe was not added as part of a counterclaim or crossclaim as required under 13(h)- so Techtonic can only get indemnity (no new substantive claim?) Alternatively, Techtonic could try to force Poppe in under R19- but they would say no. This was not a true indemnity claim where both parties were liable, Techtonic was really asserting a defense.  Wallkill had a contract with Techtonic and a K with Poppe, but there was no K between Poppe and Techtonic.  Wallkill can decide who to sue.
a.) Assuming there was a valid R14 indemnity claim above, Techtonic could also sue Poppe for injury to Techtonic’s reputation under R18.  This claim need not be related to the R14 indemnity claim, but still need SMJ.
i) if not the claim is not related but the parties are diverse and amt in contro met  1332
ii) if not related and not diverse or amt in contro not met, no 1367(a) since not the same C + C, so 1367(a) issue here!
b.) NOTE: claims by 3P Defendant brought in under 14(a)(1) needs to follow rules for claims and defenses under R14(a)(2)- CAN’T bring in unrelated claims under R18?  
c.) Then, claims by original P v 3P D same T or O, but may run into SMJ issues since claim asserted by a P (if original action is diversity)
3.) Guaranteed Systems- GS sued Nat’l can for breach of contract and national countered for poor workmanship.  GS brought in Hydrovac as part of GS’s response to Nat’l Cans counter claim to GS’s original suit pursuant to 14(b) for indemnity and contribution based on the counterclaim.
                              I------I 13(a) bad work/not finished 1332
(GS v Nat’l  Can)
/ I------I B/K 1332
a.) 1367(b) issue since Hydrovac and GS are not diverse
b.) result would have been different under Owen v Kroger since asserted out of a defensive position
c.) ISSUE: is the outcome different when it is an indemnity claim v a direct claim since: 
i) an indemnity claim cannot be brought on its own
ii) GS could not assert a direct claim against Hydrovac (as the D could not against Poppe in Wallkill), so not an end-run around complete diversity
iii) indemnification can never be in a complaint so not inconsistent with 1332 
iv) indemnification is a derivative claim
4.) 8-16 p78
( #2- failure to clean reduced TF value)      (contam TF- liable for clean up)    (14-cont. 1332 or 1367(a))
     I---1332/1367(a)/13(a)-----II-----------I#3I-----------------------I
(Viacom(DE/NY) v Michael(FL))   v Conlog (DE/NJ)  v Taylor Forge(DE/NJ)
    #1     I-----------------I SDNY 1332 failure to pay for contamination
    #4 I<-------------------------------------------------------------------------I same as Michael v Viacom                                                                                 
                            14(a)(2)(D)/1367(a), but 1367(b) problem since DE v DE
a.) Note #4- TF v Viacom is NOT a counterclaim since Viacom never sued TF
b.) 14(a)(2)(D)- allows a R14 defendant (TF) to assert a CLAIM (need not be a counter or cross claim) against any other party to the suit (even though wording is a little different!- Kristen question)
i) so OK even though parties are not diverse!
ii) the counter would be 13(a)/1367(a)- ok but 1367(b) problem since asserted by P against a party joined under R14 and it would be inconsistent with complete diversity (contamination)
c.) If Viacom then tried to counter against TF, there would be a 1367(b) issue since this would NOT be a derivative claim
L.) Rule 24- Intervention by Absentees
1.) allows a stranger with interest to join the action
2.) do not need SMJ for a party joined under R24??
3.) 24(a)(1)(2) intervention as of right (similar test to R19)
a.) ability to protect interest impaired if not in the lawsuit
b.) common to see intervention where the government is a party
c.) party attempting to intervene under R24 must attach a pleading
i) determine if party is joining as a P or D (did the party file a complaint or an answer?)
ii) which side is it’s interest aligned with?- look at whether the party files a COMPLAINT or an ANSWER
iii) this did not matter pre-1367 
iv) note though that a R24 intervention is not a CLAIM
-if intervening as a D- claim by P against D joined under R24?
-if intervening as a P- no 1367 issue
d.) Requirements in (a)(2)
i) (1)timely- this may be timely at the point the intervening party became aware that it’s interest could be impaired (not necessarily the commencement of the suit)
ii) (2)interest relating to property or transaction that is the subject matter of the action
iii) (3)there will be impairment without intervention (“as a practical matter” maybe a strong showing not needed)
iv) (4)movant’s interest is not adequately represented by other parties to the action
v) SOME courts will ALSO look to see it the potential injury is of an Article III sort to make sure the R24 party can stay in the case ON ITS OWN, even if the other parties drop out before the final appeal
-EX Prop 8-  P’s (gay couples) v Gov.- gov did not appeal, but Prop 8 backers wanted to continue on with the case.  CA said this is okay
e.) generally, if there is an interest, there is probably an effect on the intervener’s interest (#3 above likely met in most cases)
f.) when you get intervention, you become a party and can take depos, etc.
g.) NOTE: ct can limit the involvement of the intervening party though
h.) Great Atlantic v East Hampton- Group for the southfork is opposed to any development in the Hamptons and seeks to intervene in a suit by the Town to enforce an ordinance that would prevent the development proposed by Great Atlantic.   HELD: Group did not make a showing that the Town would not adequately represent the Group’s interest in preventing the development in this case.  Ct. dismissed their action with leave to amend if necessary later.  Group can still file an amicus brief
i.) government agencies are automatically allowed in when the Constitutionality of laws is at issue
4.) permissive intervention R24(b)(1)
a.) conditional right to intervene by statute or where party has a claim or defense that shares a common question of law or fact with the main action
i) ct has discretion under 24(b)(3)
ii) look at delay or prejudice that allowing the party to intervene could cause
iii) ct can still make intervention conditional/narrow scope of involvement
b.) generally, no permissive intervention when the agenda of the group seeking to intervene has a broader agenda than the original parties
c.) Mattel (DE/CA)v Bryant (MO)- Bryant created the Bratz doll while working at Mattel and took it to MGA(CA).  Mattel filed in state court and Bryant removed to federal court under 1441.  MGA intervened (permissively) as a D.  Mattel claimed this addition wrecked complete diversity and now the case needs to be remanded to state court (where it originally filed) NOTE:  cannot appeal a decision to send a case back to state court, but here, P wants to appeal a decision NOT to remand to state court.  Mattel tried to make a R19 claim and say that MGA was an indispensable party- that it was not free to sue just Bryant, but the court denied this. (NOTE: interest and impairment is construed strictly for  a R19 claim and broadly for a R24 intervention claim even though the wording is similar.)  Mattel is not asserting a claim against MGA, so no lack of complete diversity
i) timely- yes- MGA joined right away
ii) interest in the subject matter- Yes- MGA selling the dolls
iii) impairment- MGA’s rights could be impaired without intervention
iv) inadequate representation?- MGA has more $ to litigate the claim
d.) General rule-intervention of a non-diverse, non-indispensable party will not divest the fed ct of SMJ!
M.) Interpleader R 22 /§1335
1.) where there is a stake with multiple claimants, the stakeholder can bring an action against all claimants so they can litigate amongst themselves
a.) at common law
i)  the stakeholder could not be a claimant (not so today)
ii) stakeholder used to give the stake to the court, but today the party just posts a bond with the court
iii) was treated like in rem or QIR so personal jdx was an issue
· if NY v NY + CA +NJ + FL (Hummel), the case was litigated in CA state court and CA party won, the other parties would not be bound so P could be sued by the other claimants- not efficient
b.) today
i) statutory interpleader
(a) SMJ- at least 2 claimants diverse from one another, stake worth at least $500
-where stakeholder is a claimant, include stakeholder citizenship too
(b) Venue: §1397- district in which ANY claimant resides
(c) PJ- §2361- nationwide service 4(k)(1)(C)
(d) deposit of stake with the court- mandatory
(e) §2361- ct may enjoin all other suits against the stake
· Indy Colts v Baltimore- all §1335 requirements met, but there wasn’t a stake.  Baltimore had an eminent domain claim pertaining to ownership of the team and Indy had a claim over the lease.  Not a common stake.  DISSENT- argument over who gets the benefit of having the NFL franchise
· Ex. 2 re stake- uranium price going up and co has supply K’s with multiple buyers.  there is not a stake since it is not a claim over 1 pile of uranium.  There must be a present interest in competition with another present interest
· EX 3- Tashire- bus accident in CA.  Insurance company filed an interpleader action against all passengers right away.  NOTE: this was okay even though the damages were unliquidated (not yet due) at the time.  Ct can only enjoin other suits against the insurance company that file the interpleader, but cannot enjoin suits against other P’s like drivers, bus co since they are tort D’s, not a stakeholder.  CAN ONLY BE USED TO PROTECT THE STAKE- not the other parties NOTE- small ins co initiated §1335 and large co’s intervened with R24.  IF there was unlimited coverage, there may not be a stake!
ii) rule interpleader
(a) SMJ-§1332 rules- complete diversity and amt in contro $75K+
(b) Venue-normal rules §1391 (a)(b)(c)
(c) PJ-normal rules-borrow long arm statute of state under 4(k)(1)(A)
(d) deposit of stake with court- optional 
(e) enjoining other proceedings- ct has discretion
-necessary in aid of jdx- exception to general rule that the fed ct cannot enjoin state action unless congress otherwise provides (§2283)
- Geler v Nat’l Westminster Bank- Ghitelman held a trust account with his wife.  Trust was to go to Geler’s upon Mr.’s death, but wife takes funds out of the account.  She did give it back to the bank, but she was also a claimant.  A-1 Geler sued bank in NY state court (Bank cannot remove under 1441(b) since it is a NY citizen.  Mrs. also dies and Gluckman, her estate’s administrator, says he will intervene.  Ct told bank to add Gluckman. It doesn’t and Gluckman doesn’t intervene.  Bank finally files fed. interpleader action (A-2) against Gluckman and Geler’s using §1335, which the court denies but allows R22 interpleader.  No §1335 because Bank (NY) v IS + IS + IS- no claimants diverse.  Okay under §1332 though since US citizen v aliens and amt in conro over $75K.    Since R22- fed ct may enjoin the state action under aid of jurisdiction exception, but only if the action pertains to the STAKE! (ct cannot enjoin action re breach of fiduciary duty or fraud.)
iii) defensive interpleader R22
· in a counter claim, D can use 13(a) to counter against P and use R 13(h) to bring in other claimants
· Ex-   Peter (NY) sues Vairo (CA) in NY state court, Vairo removes to federal court using 1441 and then change of venue to CDCA (?).  She can then counter against Peter as a claimant and bring in mom and Barbara.  There may be a PJ issue over mom since she is in FL
N.) Rule 19- Required joinder of parties SPEND SOME TIME WITH THE LANGUAGE!
1.) a party can satisfy any one of the 3 clauses: 19(a)(1)(A), 19(a)(1)(B)(i) or 19(a)(1)(B)(ii)- 
2.) relationship between R24(a)(2) and R19- similar wording
a.) less serious consequences with R24 since not join or dismiss (like it is with R19)
b.) if a party, who would have been the R19 party, could have intervened, why didn’t they (outsider interest may be dismissed where this is the case)?
3.) frequently invoked, but not common to find a party indispensable
a.) used when ct cannot give complete relief to the parties
b.) A K’s with B and C to buy their house.  B and C back out.  A sues C.  C claims that B is an indispensable party.  Both parties needed so the decision is binding
4.) analysis
a.) 19(a)(1)- is the party a required party(should be joined if feasible) (“necessary party”)
b.) is it feasible to join them?- subject to service of process, wreck SMJ NOTE: venue is NOT a factor in deciding if venue is reasonable- P would have to make a timely objection to venue
c.) if they can’t be joined (because SMJ would be destroyed), move forward or dismiss
5.) typically used defensively, but can be used by P where a claim or counterclaim is asserted against him
a.) P v D and D counters.  P can claim that D should have joined X with 13(h) but didn’t (and this would destroy complete diversity) and ask for 12(b)(7) dismissal of the counterclaim
6.) joint tortfeasors are never indispensable parties since they are jointly and severally liable
a.) Synthes- P gets a new hip, but it is defective and the screws break off in her spine.  She sued the manu in fed ct and the Dr. in state court.  DR is not an indispensable party since they are joint tortfeasors
7.) Ct can raise a R19 issue sua sponte since it can affect SMJ
8.) Provident Tradesman- Dutcher owned a car that Cionci was driving when he was in an accident.  Cionci and one of his passengers was killed, as was the driver of the other car.  ISSUE: did Cionci have permission to drive the car- (1) no vicarious liability if no permission (2) party’s ability to tap his insurance with Lumberman’s depends on this.  Dutcher has information the court needs, but he does not need to be a party.
a.) actions 
i) A-1- PTB v Cionci’s estate- settled for $50,000
ii) A-2 tort actions in state court v CIonci and Dutcher and Lynch
iii) A-3- PTB + Harris + Smith v Cionci’s estate + Dutcher’s insurance co – suing for declaratory judgment- did Cionci have permission?  If so, duty to defend, if not, there isn’t
b.) interests the court weighed where joinder is not feasible R19(b)
i) P- is the issue raised early on or late in the process?  Here 10 years later, so P has a strong interest in not having to start over
ii) D’s interest in having the case dismissed.  HERE- D’s only interest is in not paying the claim since the ins co already lost
iii) outsider (Dutcher)- if P’s win, Dutcher is not bound and if they lose, Dutcher wins.  ALSO, Dutcher could have intervened and didn’t- all elements met under 24.  If party can’t intervene because of SMJ, ct won’t weigh this against outsider
iv) cts and public- interest in protecting the judgment; dismissal after the trial is inefficient
v) can the judgment be shaped to minimize any prejudice caused by party’s absence?
9.) Pimental- Merril Lynch had Marcos money.  It sued for interpleader- class claiming the money and the gov of the Philippines.  Philippines- sovereign immunity.  Ct decided it could not go forward without the government and dismissed the action- re-file in Philippines.  Shaping judgment as an alternative- put the funds in an escrow account and wait to see what happens in the suit with the government (but ct did not do this)
VIII.) Summary Judgment
A.) Rule 56(a) 
1.) any party may move for SJ
2.) if movant shows there is no genuine dispute as to any material fact, movant is entitled to SJ as a matter of law
3.) the evidence P presents need not be in admissible form at this stage
a.)  but should be capable of being reduced to admissible form
b.) EX- have an affidavit letter- can put the party on the stand or depose
c.) NOTE: P should try to provide all evidence in admissible form or run the risk of SJ being granted!
4.) Standard applied
a.) judge to determine whether, the facts as presented by P could lead a jury to find for P
b.) really an issue of fact, applied by the judge (at trial AND on appeal)
c.) judge to apply preponderance of the evidence or clear and convincing evidence, depending on the standard of the COA
d.) judge is assessing the quality and the quantum of the evidence
5.) same standard as JNOV, but earlier in the process- judgment not withstanding verdict (judge can set a jury verdict aside)
B.) Progression
1.) Adikes- motion for SJ, burden by D.  Proper motion needed to disprove what P had to prove in order for burden to shift to P (Ex- D must prove officer was NOT there).  This is more than D would have to prove at trial, but the policy at the time was to give P his day in court.
2.) Celotex- asbestos case.  D filed motion for SJ- said P did not establish (after discovery) that victim was exposed to asbestos from Celotex.  New standard for a proper motion: D only needs to point out there isn’t any evidence to support an element or COA.  The BOP shifts to P to prove they do have evidence.  If ct grants summary judgment, case dismissed.  If SJ denied, the settlement will likely be higher for P
3.) Liberty Lobby v Jack Anderson- libel case and Anderson was a public figure, so P had to prove malice.  D made a proper motion for SJ- P can’t prove malice.  P had to establish it could prove malice by clear and convincing evidence since that is the standard the jury would apply at trial
4.) Zenith- Japanese manufacturer was accused of anti-trust behavior by an American electronics manufacturer.  US manu claimed Japanese co was engaged in predatory pricing (pricing items below cost to make) for decades to drive US co’s out of biz.  This was implausible since that would put the Japanese cos. out of biz.  
a.) the more implausible P’s theory of the case, the more evidence p must provide to survive a SJ
b.) today, plausibility comes into play earlier- at the pleading stage!
5.) [bookmark: _GoBack]Daubert- correlation is not the same as causation.  There may be a generally accepted premise, ex silicone breast implants don’t lead to an increased risk of auto-immune disease in women, but there is probably an expert that will say it does.  Ct said the DC was a gatekeeper and should keep the “junk science” out of the courtroom.  Harder for expert testimony to be the only evidence P provides now
C.) know philosophy of federal rules of civil procedure!
D.) progression of a case
1.) forum selection based on (chosen by P before suit)
a.) SMJ fed v state
b.) PJ- which state (district?)
c.) venue
d.) ERIE HERE?  choice of law rules
2.) pleadings
a.) standard
i) Iqbal
ii) Twombly
iii) privileges 
iv) there is a cause of action?  R*- short plain stmt SHOWING P entitled to relief
b.) SMJ- 1331, 1332, 1367 AND 1441
c.) Joinder
3.) discovery
a.) both parties learn about the other’s case
b.) leads to:
i) settlement OR
ii) 12(b)6 pre-trial disposition on the merits OR
iii) R56 summary judgment (also pre-trial disposition on the merits OR
4.) Trial
5.) Appeals
a.) NOTE 1291- final judgment rule- must go through with trial, final disposition before party can appeal 
b.) CA- party must file an interlocutory appeal or be precluded from raising the issue later
6.) Preclusion
IX.) Erie
A.) Purpose/”twin aims”
1.) avoid inequitable administration of the laws
2.) to discourage federal-state forum shopping by ensuring that the result obtained in federal court would be pretty much the same as what is obtained in the state court across the street
B.) Pre-Erie
1.) lex loci dilecti- law of the place of the wrong
a.) Ex- P (CA) v D(CA) claim in CA  CA law applies
b.) IF P (CA) v D (NY) and:
i) claim in CA CA law
ii) claim in NY  NY law applies
2.) interest test (WHERE DOES THIS FIT?)
a.) P (NY) v D (NY) driving in Canada and parties in an accident.  NY has a guest statute which prevents a passenger from suing his driver.  Canada does not.  Suit filed in NY
i) under lex loci dilecti, Canada law would apply since the COA took place there
ii) ct says this is silly- the greatest interest lies with application of NY law since 2 NY citizens
iii) guest statute ought to apply- loss distribution NY parties
b.) But if the issue is this: Canada rule- if driving in excess of 10 miles an hour over the speed limit then res ipsa loquiter applies
i)   CANADA has a greater interest in having its law applied because the purpose of the law is safer roads.
ii) same result as with lex loci dilecti, but for a different reason
c.) when in Federal court, and the judge is trying to determine whether to apply NY state law or Canada law, he must do what he thinks the state court would have applied
C.) Van Dusen- when a case is transferred form one Fed ct to another, the transferee ct must apply the law the transferor would have applied.  EX if citizen of state A sued a citizen of state B in CA fed court (or CA state court and D removes to CA fed).  Then, A or B moves to transfer to the appropriate federal court in state B.  Analysis
1.) Fed ct will decide  any conflicts?  If so
2.) federal or state law applies to SUBSTANTIVE issues (Erie)
3.) Then state B fed ct will determine what law CA Fed ct would have applied (Van Dusen)
4.) CA would use Klaxon “governmental interest” analysis choice of law methodology to decide
5.) State B Fed ct will use CA gov interest test analysis to determine whether law of State A, State B, or CA law applies
D.) Erie
1.) General issue: when must a state law be applied in a diversity action in a federal court?
2.) RULE: if purely substantive, apply state law UNLESS federal law applies exists AND is broad enough to cover the circumstances
a.) general rule is to apply the substantive law of the state where the federal court sits
b.) BUT- the conflict of law rules of that state may point to the law of another state applying!
c.) general rule is that the federal court (if diversity action)will apply its own procedural law
3.) vertical choice of law
a.) apply federal or state law?
4.) horizontal- which state’s law applies?
a.) is there a conflict?
b.) if so, decide which states laws will apply using the choice of law methodology of the state whose state law applies
c.) EX CA- 
i) presumes CA law applies UNLESS a party moves for application of some other state law
ii) CA generally enforces choice of law clauses in a K UNLESS the application of another state’s laws would violate public policy
5.) Look for:
a.) state law states…
b.) if track 1 or 2, must figure out which federal statute or rule may be in conflict
c.) will give FCL in the question if track 3
d.) Also track 3- where D wants the federal court to create new FCL to displace state law
6.) Analysis
a.)  what is the conflict- substantive or procedural?
b.) if conflict is between state and federal substantive law, RDA applies- Use sate law
c.) if no federal rule, statute, common law on the issue- state law applies
d.) rare, but occasionally there is “specialized” federal common law-
i) ex interstate conflicts- since there is a strong federal interest
ii) EX. “acts of state doctrine” (FCL)- trumped state B/K claims after Cuba nationalized the sugar industry and US cos. were not paid under their contracts.
iii) EX- “federal contractors defense” (Also FCL)- US serviceman died after a helicopter crash.  He could not sue the gov, so he tried to sue the helicopter manu for a design defect.  HELD FCL applied and trumped state law
7.) Erie case- man was trespassing along the RR tracks and something that was hanging off the tracks injured him severely.  P sued the RR in NY Fed court for the PA COA.  ISSUE: PA rule- no duty owed to a trespasser.   Any state court would apply PA state law, so P sued in federal court and asked the court to make up a better rule (FCL).  This was common practice until Erie.  
a.) Default: state law applies UNLESS the Constitution, treaties or other Acts of Congress otherwise provide.
b.) RDA  §1652- (rules of decision act) was applied since P should not get a better deal in federal court than in state court
E.) Track 1- Federal Constitutional or Statutory Procedural LAw
1.) RULE- federal procedural statute v state procedural statute-  will trump
a.) if a constitutional provision or valid federal statute is applicable, it must be applied regardless of state law to the contrary
b.) Stewart v Ricoh- P was from AL and D was from NY.  K had a forum selection clause- NY.  P sued in an AL Fed ct.  D asked for a transfer (1404) to SDNY.  IN AL, FSC is unconscionable so ct denied 12(b)(3) motion to dismiss.  NY law allows FSC clause.  CONFLICT: state v federal procedural issue: does 1404 transfer trump AL state procedural rule?
i) can 1404 be classified as PROCEDURAL?
ii) Yes- P wants to go from AL  NY
iii) under 1404, transfer in the interest of justice.  AL policy/rule considered as part of the analysis, as does the fact that the parties agreed to FSC
c.) EX- interpleader is governed by §1335.  If a state law says that the state court will not be enjoined, 1335 will trump the state law so that §2361 will allow the federal court to enjoin the state action
2.) SC is trying to harmonize state and federal law
F.) Track 2- FRCP, or any Rule promulgated pursuant to REA
1.) RULE- federal procedural rule(FRE/FRCP) v state procedural law
a.) if Rule is applicable AND valid, it must be applied, regardless of state law to the contrary
2.) Rules Enabling Act §2072- Federal Rule must be valid as measured against the language of REA, i.e.
a.) it must be rationally capable of being classified as procedural AND
b.) may not enlarge, abridge, or modify any substantive right
3.) Hanna v Plummer- case brought in Mass fed ct.  ISSUE: P used R4 to serve P.  Under Mass law, this was invalid service of process.  ISSUE: does R4 trump state law to the contrary?  
a.) YES, because:
i)  method of service is rationally classified as procedural and 
ii) does not enlarge or modify the rights of any party.  
b.) NOTE: the application of the federal rule is OUTCOME DETERMINATIVE in this case, but a P will not bring a case in federal court just to take advantage of Rule 4!
4.) Shady Grove- it is harder to certify a class in federal court than in state court for a class action lawsuit.  As a result, a D typically wants to remove to federal court and P wants to stay in state court, so there is some vertical forum shopping.  Here, the NY state statute makes is harder because of the type of class P wants to create.  NY has rules for certain TYPES of classes, while R23 does not.  Here, D wants state and P wants fed.  ISSUE: apply federal procedural rule or state statute?
a.) rationally classified as procedural since it states who can join as a class (joinder= procedural)
b.) does not enlarge or modify the rights of any party
c.) HELD- R23 applies
d.) 4-1-4 decision- Stevens (1) said there should be an additional step in the analysis: consider federalism since Federal law is displacing a state law
5.) Walker- R3 or state law?  R3- a civil action is commenced when files with the court.  Procedural rule.  KS state law- case is commenced upon service on D.  Suit was filed before the SOL had run, but D was served after.  
a.) Is it procedural?
i) This rationally classified as procedural, but only to the extent that it regulates putting case together, not to how it affects SOL 
ii) R3- housekeeping- states when a suit is commenced, BUT it did not apply to the issue since it would not be a valid procedural principal IF it affected the SOL (which is substantive!) since it cuts off rights of the parties!  
iii) looks like Guarantee Trust since SOL issue, but there is was FCL v state law affecting SOL
b.) does it affect a party’s substantive rights?
i) Using R4 would expand D’s rights
6.) can also come up with pleading (R8) and SJ (R56)
a.) as long as the rule has a procedural, not substantive effect, the outcome determinative test is not enough!
b.) R8- state pleading rules will not trump federal pleading rules in federal court (Stevens, the concurring opinion in Shady Grove- would agree with the majority here since there is no federal interest to consider here)
G.) Track 3- FCL (procedural) v state procedural law
1.) The default is that each court applies its own procedural law
2.) FCL trumps state law to the contrary IF:
a.) federal standard is consistent with the inherent judicial authority to create procedural law
b.) application may not transgress the “outcome determinative test” UNLESS the federal policy underlying the standard outweighs the state interest (Balancing)
3.) Unless there is a clash between federal text and a state procedural rule:
a.) tending toward application of state law (Erie)
b.) where there is a strong federal interest, ct will try to harmonize the state and federal law
4.) Guarantee Trust- SOL issue in NY fed court.  Under the NY procedural code, the SOL had run.  Here, D wanted the federal court to create a common law rule instead of applying state procedural code.  Ct created the “outcome determinative test” to resolve conflicts of law where FCL v state procedural law.  Ct used this to treat an issue that sounds procedural as substantive because it is outcome determinative.  HELD: state law applied since application of the federal procedural rule would have a substantive impact
5.) Byrd- Federal court in SC.  SC has a statute- no juries in workers comp cases.  Fed ct has no rules regarding juries.  The 7th amendment guarantees a right to a jury trial ONLY for the types of cases that existed in the 1700’s when drafted.  D wanted the court to allow a jury because of the general, pro-jury policy in federal court.  HELD: the federal court must consider the federal interest.  Here that is based on the 7th amendment.
a.) Note: if 7A did apply here (the conflict was 7A v state procedural law), this would be a track 1 case and the 7A would apply
b.) this is treated as an outlier case because there is GENERALLY no reason for the federal court to make up a rule based on the Constitution, as was the case here.
6.) Gasperini- NY enacted a rule to curb runaway juries.  After a jury has rendered its verdict, the judge must consider whether the verdict “materially deviates” from what it should be.  Federal Rule CP- how to make a motion for a new trial.  Rule does not have the standard for granting a new trial.  FDL created a standard- “shock the conscience” Rule.  Principle: Keep jury verdicts intact.  Ginsburg- at the trial level, apply NY law, but on review, Fed ct of appeals can take into account how the federal standard jives with the federal standard
X.) Preclusion
XI.) Appeals
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