Approach to Long-Arm J and Min. Contacts Test

Do the chart, then this analysis, then 4 categories. 

O. Pennoyer v. Neff

if ∆ not present in the forum, appeared, consented, or domiciled (no trad. bases), go to 

Min. contacts test. 

1. LA stat

2. MC-Int. Shoe

A.
Purposefulness (quid pro quo, ex ∆'s contacts)

B. 
Relatedness (SJ) / Extensiveness (would be enough for GJ)

3. Reasonableness

	∆'s Contacts
	Cause of Action
	PJ?

	Regular
	Related
	Yes

	Regular
	Unrelated
	Depends, how cont. and systematic, is it enough for gen. jur? 

	Isolated
	Related
	Yes

	Isolated 
	Unrelated
	No


1. Does the ∆ come within the terms of the applicable state long-arm statute?

What is the long-arm statute and do the facts fit? Do some research, does this state interpret it broadly or narrowly? 

Statutory Limits on long-arm J: 

1. Tailored acts-carefully delineate the circumstances under which J may be taken over an out-of-state ∆. 

2. Due-process-type statute authorizes a court to assert long-arm J to the max extent permitted by the Constitution. 

When you do PJ, you have to make sure: 

1. you fit in your state's long arm statute

2. is it constitutional? (In CA, it is just the second one).
2. Does the ∆ have "min. contacts" with the state such that the assertion of J would not violate the due process clause? 

List ∆'s contacts with the forum state to see whether, as a matter of law, min. contacts/Fairness

It is not contacts, it is a conclusion of a kind. Evaluate the facts, evaluate the standard of care through legal standards. Yes, no 14A violation, no min. contacts-violation.

Int. Shoe

Burger King

A. Has the ∆ "purposefully availed" itself of the privilege of conducting activities in the form state, thereby invoking the benefits and protections of the state's laws (burden on the π)?  

Quid pro quo idea-look at his contacts to see if they are deliberate. Did Shoe purposefully connected?

Hanson

McGee

Burger King

4 Categories of cases, in which purposeful availment is found* (a case might be analyzed under several categories):

1. ∆/agents entered the state and conducted activity there (still have to do other analysis) (Int. Shoe, Hess v. Pawloski (driving in the state)

2. Contractual relationships with forum residents (Ks and other legal instruments) (Hanson, McGee, Burger King)

3. Stream of commerce
Chuck, Tokyo Wheels. 

in PL action, several targets.

4. Effects test cases: ∆ or agent does smth outside of forum causing an effect on a forum. 

+

Internet

B. Does the lawsuit arise out of or relate to the ∆'s purposeful contacts with the form or, if not, are the ∆'s forum contacts so extensive that no such relation is necessary? (burden on the π) 

Related or Extensive

chart

Burger King

General vs. Specific jur

3. Would the exercise of J be unfair and unreasonable, taking into account the interests of the ∆, the forum state, the π, and other states that may have an interest in the matter

(burden on the ∆)
Fairness/reasonableness analysis. 

Assuming it is fair and reasonable

Factors from BK

Factors to evaluate when decided that a ∆ purposefully established min. contacts: 

-the burden on the ∆

-the forum's interest in adj. the dispute

-π's interest in obtaining conv. and effect. relief

-the interstate jud. system's interest in obtaining the most efficient resolution of controversies

-the shared interest of the several states in furthering fund. substantive social policies. 

Active vs. passive buyer analysis-Chalek
ACQUIRING J OVER THE PARTIES TO A LAWSUIT

PJ=Basis + Notice

Fed. courts=limited J (diversity+admiralty+fed. ?)
State courts=general

Under Erie doctrine and RDA, the fed. judge must apply the law that the state court judge would have applied
Interlocutory appeals only in state courts

Alternatives to Litigation:

-call the opposing the counsel

-ADR

mediation

arbitration

Proper court: 

1. that has a SM J

2. that has a PJ over ∆

3. that is a proper venue

· Res Judicata-complaint preclusion, cannot sue same parties on same incident (in crim, double jep), if injuries separate, no res judicata. But if lost in quasi in rem, can sue again on the same claim, if does not seek to attach the same property
· Collateral Estoppel-issue preclusion-exactly same issue is precluded
· Enforcement of Judgments- Full faith and credit clause of the C requires the state to honor the other judgments.

Collateral attack-not by appeal, in a different suit. 

PERSONAL JURISDICTION=BASIS+NOTICE
1.
BASIS

Reason to exercise jurisdiction
Rule of Territoriality
Rule of territoriality-jurisdiction depended upon a court's ability to exercise physical power over the ∆ or his property within the territorial limits of the forum state (exception as to its citizens and residents by serving them whenever they might be found and enforceability of judgments).

History
Sovereignty approach, physical power. 

Evolution from strict. terr. approach (naked power) to fairness approach. 

Just being there not enough, need to serve ∆. 
If we have basis in State 1, we can serve you anywhere, so we don't have to wait for you to come here.

Territoriality still sufficient, but not necessary. 
Courts may usually take J over ∆ only as permitted by a statute or court rule (statutory bases for J)

Types of PJ:
1. In personam J-when you want money judgment or injunction, open box=can attach property until the full amount is collected (allows a court to enter a judgment ordering the ∆ to pay π a specified sum of money, may be enforced against property ∆ owned.)
2. True In rem J-have court to declare who owns the property. Declare to the whole world. (allows the court to award π the property that was attached as the basis for jurisdiction) Sealed box=cannot be used to reach any other property belonging to the ∆. 
3. Quasi in rem-boundary disputes, asked to declare to someone specific. 
4. Hybrid of quasi and in personam-E: Pennoyer 

Pennoyer v. Neff, p. 51

Neff tries to dispute the judgment, get his land back. The SC ruled that a judgment issued w/t proper jurisdiction over the ∆ violates the Due Process Clause of the 14A, so its validity may be challenged anywhere. 

1. Every State possesses exclusive J and sovereignty over persons and property within its territory or be a resident thereof. 
2. No state can exercise direct J and authority over persons and property w/t its territory. 

But it is legitimate and just exercise of authority to hold and appropriate any property owned in the state by nonresidents to satisfy the claims of its citizens. Property needs to be attached in the beginning of the lawsuit. 

Personal judgment in this case was w/t any validity and did not authorize the sale of property. 

As a const. matter, if you want to use someone's property, what do you have to do in the beginning of the matter: attach it at the beginning=like putting a lien on it. 

The court tries to give a gift to plaintiffs, court realizes that this territorial rule makes it very difficult for plaintiffs, so but saying that this process would have been ok had this property been secured, so court tries to solve a problem. 

Traditional Bases of J: 
1. In Personam J: 
a. Physical Presence and Transient J

Rule of territoriality endorsed by Pennoyer allowed to assert PJ over anyone found and served while physically present within the terr. limits of the forum state. 

Transient rule-when the party is in the state, however transiently, and the summons is actually served upon him there, the J of the court is complete, as to the person of the ∆. 

Physical presence-is still const. means of acquiring personal J, even though that presence is brief and fleeing. E: Burnham. 

*But in fed. courts that would not work. 
b. Voluntary Appearance in Court

Voluntary appearance in court-E: respond to the complaint w/t making a timely objection to the court's authority over her.
commercial lawyers, when drafting a K for your client, put in forum selection clause. Your signing on this clause is the same as vol. appearance, although it is not exactly vol. app, fits within naked power rationale.
c. Consent to Service on an Agent: Express and Implied Consent

Express-∆ executed a doc designating a particular individual or entity as an agent to receive process in suits brought against ∆ in the forum state. 

Implied-∆ failed to appoint an agent, but state required that. State will appoint someone. 
having an agent means it is the same as you being there. you are there in NV through the agent you agreed to appoint. 
E: driving over the bridge, driving in another state-you appoint an agent by doing that, if there is such statute. 

d. Domicile
The state of a person's domicile may exercise personal j over them, wherever they happen to be located at the time as long as they are given adequate notice of the suit.

Dist. from residence

2. Rem and Quasi in Rem J

Property need to be brought under control of the K-attached.  
Can only determine intersts in the specific property that was attached. 

Cannot be used to collect or reach any other property. 

Quasi in rem has res judicata effect only to the property attached, so can sue again on the same claim if lost, just attach different property. 

Harris v. Balk, p. 69

Debtor goes to another state, get sued there by the creditor of his creditor. Hybrid of the juris. Harris shows rid. limits that would allow that ∆ to be pushed to. Property came to the state in a form of the debtor carrying the money he owed to somebody else. Court addresses the problem of people moving from state to state.  

Court tries to allow π to use ∆'s property to get in personam j-so hybrid here. If the MD court had J to award it, the judgment is valid and entitled to the same full faith and credit in NC that it has in MD as a valid domestic judgment.

Balk had the right to sue Harris in Maryland, even though he is a citizen of NC to recover the debt which Harris owed him. Therefore, judgment is valid, b/c the court had J over H by personal service of process in MD. 

Everywhere Harris went, the debt was sure to follow. Harris carrying money belonging to Balk, aka Balk's property. So E found Balk's property in the state in the form of $180 debt, SC agrees that Balks property in the state. 

3. Corporations

Under Neff, you focus on why the state can exercise naked power over you. 

Min. contacts-different way to get there. 
Courts had to deal with that approach. 

finally in 1945, SC gives that Intern. Shoe decisions (see the opinion)

Go from strict territorial approach to min. contacts. 

See whether the extent and continuity of what corporation has done in the state in question makes it reasonable to bring it before one of its courts.

Ways to get PJ over them: 

-Domestic corp is subject to Cal. court power, if incorporated in CA. 

-Consent to service on a corporate agent within the state. 

-If the office is in Cal. you can say it is present here in terms of territoriality. 

-vol. appearance

-in rem or quasi in rem, attach corp. property. 

+

-If no office, but does business, solicitation. 

+

-Min contacts
1.
Long-Arm Jurisdiction. 
Long-arm statutes, courts can exercise J over the ∆ who are served with process outside the forum state, as long as ∆'s contacts with the state render governing J fair and reasonable. Allows court to reach beyond the state's borders to taker PJ over nondomiciliaries who were not actually present in the state and did not consent to service on an agent and did not vol. appear in the action. 

2.
Minimum Contacts Test

· Previous approaches focused too much on the quantity of the ∆'s contacts with the form w/t also looking at the quality and nature of those contacts. 

· Implied Presence and Implied consent in minimum contacts analysis.
· Min. contacts test is now applied when presence and consent are fictional. 

· Est. min. contacts is not always the end the j. analysis. 

· Fairness and reasonableness

· Min. contacts is a new way of getting in personam J. 
· Specific vs. general J

Specific J=cases where the claim arises out of or relates to the ∆'s forum activities. 

General J=when the contacts are so substantial and of such a nature as to justify suits on causes of action arising from dealings entirely distinct from those activities.
International Shoe v. State of Washington, p. 75

Solicitors in the state, rent showrooms, do not sell themselves, get orders, no offices in this state. 

Due process requires only that in order to subject a ∆ to a judgment in personam, if he be not present within the territory of the forum, he has certain minimum contacts with it such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice. Contacts of the corporation need to be as such to make it reasonable to require the corporation to defend the particular suit which is brought here. Also need to do an estimate of inconveniences resulting to corporation from a trial away from its home or principal place of business. 
Activities that are continuous and systematic give rise to liability. Casual, single or isolated activities not enough. Cont. activities do not give rise to liability unrelated to those activities, but if they are substantial and of a nature to justify the suits on all causes, then can be tried here. 
Test the quality and nature of the activity in relation to the fair and orderly administration of the laws which it was the purpose of the due process to insure.

Here, activities neither irregular nor casual. They were systematic and cont. throughout the years in question. Large volume of interstate business as a result, received the benefits and protection of the laws of the state, including the right to resort to the courts. The obligation sued upon arose out of those activities. So there was suff. notice of the suit. 

Basis here b/c of long contacts plus long arm saying come back here. By focusing on this language, is the court overruling Pennoyer? no, but giving an alternative. 

Bottom line is this is an alternative. 

Look at the contacts of the ∆ and look if they are at least minimum. 

We are putting it through Quid pro quo idea is very important, b/c ∆ would say: I don't deserve it. So territoriality with state justifying it, and contacts with ∆ doing that. 

Dissent by Black: 
Concerned that the maj opinion would allow ∆ to get out. The C allows states to tax and to enforce the laws. He was afraid the opinion would be interpreted too narrowly. His fears that the test would be interpreted too stringently. 
	∆'s Contacts
	Cause of Action
	PJ?

	Regular
	Related
	Yes

	Regular
	Unrelated
	Depends, how cont. and systematic, is it enough for gen. jur? 

	Isolated
	Related
	Yes

	Isolated 
	Unrelated
	No


Exercising J under Federal long-arm provisions: 

-normally borrow state juris. statutes

must assess the constitut. of J by applying the same 14A due process clause standards that would govern state courts. 

Exceptions (to utilize fed. provisions to get J over the parties): 

1. Rule 4 permits to exercise under the fed. interpleader statute, which allows nationwide service of process. 

2. Rule 4 also allows federal courts to invoke other special fed. long-arm statutes by which Congress has authorized fed. courts to effect nationwide or worldwide service of process. 

3. Allows on claims brought to vindicate fed. rights, if π can show that ∆ is not subject to J under the laws of any state and that exercise of J is const. Operates like long-arm statute. 
*Pendent PJ: the doctrine applies when PJ over a f. claim is est. pursuant to a federal long-arm provision and when a state law claim, over which there is no ind. basis for PJ, arises out of common nucleus of operative facts with the f. claim. Same for state long arm statute. 
Fed. courts borrow states' juris. rules (long arm statutes + 14A analysis)-rule 4 of Civ. Pro that directs that result*
* in terms of DP, 14A applies to state, 5A applies to state. If the test is 5A that would be min. contacts with the country, 14A –with the states. 

Minimum contacts at the Nat. Level. 

How to decide whether it is const.: 

Are ∆'s contacts with the state as such as they do not offend the 14A's due process clause. 

If the min. contacts test is applicable, the focus must shift from ∆'s contacts with the state to its contacts with the U.S. as a whole. 

Service within the U.S. 

Service on a ∆ who is vol. present within the territorial limits of sovereignty is the beg. and the end of the J analysis.

Don't forget to discuss MC as well. 
The 100-mile-bulge rule.

Allows parties who are added to a suit under Rule 14 or 19 to be served within a 100 mil radius of the fed. courthouse, even if this is outside the state where the court sits, as long as service occurs within the U.S.
Direct v. Collateral Attack

Can attack directly through special appearance: do MTQ, MTD. If lost, then appeal. 
No collateral attack the judgment on juris. grounds. Baldwin case. 
2A.
The Purposeful Availment Requirement. 
a.
Contractual relationships with forum residents (Ks and other legal instruments)

Hanson v. Denckla, p. 90 (contractual p.a., no Jur)
corpus trust established in DW by a settlor, PA domiciliary, who later became domiciled in Florida, left a will there and died. 400K. Settlor, Trust in DW naming DW company as a trustee, reserved the income for life, and stated that the remainder should be paid to such persons or upon such trusts as she should later appoint. 

The trend of expanding personal J over nonresidence, moving from rigid rule of Pennoyer to flexible Int. Shoe. However, not all restrictions gone. They are more than a guarantee of immunity form inconvenient or distant litigation. However minimal the burden of defending in a foreign tribunal, a ∆ may not be called upon to do so unless he has had the min. contacts with that state that are a prerequisite to its exercise of power over him. 

Here, 
no contacts: no office in Fla, transacts no business here, none of the trust assets were being held/administered in Fla, and no solicitation of business in that state, in person or by mail. Dist. from McGee, b/c cause of action does not arise out of an act done or transaction consummated in the forum state. 
no purposeful availment: Should have been some act by which the ∆ purposefully availed himself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws. 
Fla does not get J being convenient location, acts of the trustee were insufficient to sustain J. 
DW is under no obligation to give full faith and credit to a Fla J invalid in Fla b/c offensive to the DPC.

We affirm McGee result by itself, but let's make sure we truly have purposefulness and fairness. 

McGee v. International Life Ins. Co., p. 95 (yes, J)
Franklin purchased ins. from Texas ins. co, he is a Cal. resident, killed himself, McGee is the beneficiary sued the ins. company. Nonresident ∆ solicited a reinsurance agreement with a resident of CA. The offer was accepted in that State, and the ins. premiums were mailed from there until the insured's death. 

B/c of the interest CA had in providing eff. redress for its residents when nonresident insurers refuse to pay claims on ins. they have solicited in that state, the court upheld J, b/c the suit was based on a K which had substantial connection with that state. 

So one ins. contract=deliberate, purposeful, quid pro quo, J

Ins. co. not in the state, no solicitors. P. 92-something else to justify it was ok: CA had add. long arm statute-go get out of state ins. co.

Court: we meant what we said in IS: if ∆ connects itself and the suit is related, J exists
Burger King Corp. v. Rudzewicz, p. 96 (yes, Jur)
Fla corp, franchise, license for 20 years, 1 mil, MI residents, big K, negotiations, application goes to Flau, clause for choice of forum. Who reached out too. Soph. business people. 
DPC protects ind.'s liberty interest in not being subject to the binding judgments of a forum with which he has established no meaningful contacts, ties, or relations. 

Fair warning req't is satisfied if ∆ has purposefully directed his activities at residents of the forum and the lit. results from alleged inquires that arise out of or relate to those activities. 

Reasons to exercise J over nonresident who purposefully availed:  

-State's manifest interest in providing its residents with a convenient forum

-where ind. purposefully derive benefit from their interstate activities, it would be unfair for them to escape

-DPC may not readily be wielded as a terr. shield to avoid interstate obligations vol. assumed

-modern transp. and comm. make it less burdensome

Foreseeability of causing injury is not enough, need ∆'s conduct and connection with the forum state are such that he should reasonably anticipate being haled into court there. 
J is proper if contacts proximately result from actions by the ∆ himself that create subst. connection with the forum state. 

When ∆ deliberately has engaged in significant activities within a state or has created continuing obligations between himself and residents of the forum, he manifestly has availed himself of the privilege of conducting business there, and b/c his activities are shielded by the benefits and protections of the forum's laws it is presumptively not unreasonable to require him to submit to the burdens of litigation in that forum as well. 
Physical entrance not required, although would enhance. 

Factors to evaluate when decided that a ∆ purposefully established min. contacts (see above) 

Here, there is J: prior negotiations and contemplated future consequences, terms of contract and the parties actual course of dealings must be evaluated. no physical ties other than brief training course in Fla. No offices. But franchise dispute grew out of a K which had a subst. connection with that State. Deliberately reached out beyond MI and neg. with Fla corp. , 20 year relationship entrance, continued use of trademarks. Although district office in MI, but Rudz. most certainly knew that he was affiliating himself with an enterprise based primarily in Fla. K docs emphasize that, learned that MI office was powerless. 

The facts of each case must be weighed whether it comports with fair play and subst. justice. The quality and nature of an interstate transaction may sometimes by so random, fortuitous, or attenuated, that it cannot be said that ∆ should reasonably anticipate being haled into court in another J. 

Here, subst. and cont. relationship, received fair notice, failed to demonstrate how J be unfair. 

Focusing on:

-Whether should expect to be haled

-Reasonableness

So, not unfair and unresonable here. In the fed. system, you can transfer it to a diff. DC, in MI, under Sect. 14.04, 14.41. In state, you can't. 

McShara's training issue: additional contacts, can they be attributed to the other ∆'s J analysis (they can, in CA, US does not address it here)

McGee not overruled, but diminished: just b/c you bought smth, not enough. Has to be a substantial enough. Look at negotiations, price, other things, one little K not enough. 
Who has the burden of proof that there were min K? The π. 

∆ has a burden to prove it is unfair and unreasonable. 

Chalek v. Klein, 107 (active vs. passive buyers) 

π in IL and sells comp. software for commodities traders. ∆ Lee, CA resident, and ∆ Klein, a NY res, both ordered it, both ∆ served at their respective addresses. 
BK case: mere fact an out of state ind. has entered into a K with a resident of the forum state is not suff. by itself to subject the nonresident to the in personam J. 
Active and passive buyers (mere placement of an order by mail, phone). Active dissipates the unfairness. This approach addresses the DPC concerns expressed in BK and allows potential nonresident ∆ to structure their conduct with some degree of assurance as to structuring their conduct. 
Here, passive purchasers, merely ordering. No evidence of negotiating, coming to inspect, no departure from a role of a passive buyer. 

McGee-one K of any kind is enough, BK-no, it is not, this case: not enough, especially if it is a passive buyer. 

b.
The Stream of Commerce Theory. 

Grey case

Defective water heater and a valve, which made its way in IL. IL SC: you put it in the stream of commerce, you going to make the money out of it, purposefully put in stream of commerce, you did not say that this was the only valve here. Quid pro quo here, you should be held responsible. You purposefully did that knowing you would make money, so if somebody injured there, you can be served there. 

How to prevent that: do not sell. Why should we make Phyllis go to PA. You made money, one of many, then come here to defend. If that had been the only valve, it would have been enough. 

This case is McGee of stream of commerce theory-all you have to do is to put the product in the stream of commerce and it causes an injury downstream, you have to defend there. 

World-Wide Volkswagen Corp. v. Woodson, p. 111 (no Jur)
New Audi from Volkswagen in NY, next year moved to AZ, while passing OK, car struck their audi ni the rear, severe burns from the fire. PL action. 
World-wide is reg. distr, Seaway is retail dealer. Ind. corporations having contractual relations with Volkswagen & Audi, no business in OK, no agents to receive process, no ads, no showing that any of the autos sold entered OK except this one. 

State lines are still relevant, sovereignty basis. 
Here, no those affiliating circumstances that are a necessary predicate to any exercise of state-court J: 

-no activity in OK: no sales, no services, avail themselves of non privileges and benefits of OK law,

-solicit no business

-don't regularly sell cars to OK customers or residents

-do not serve or seek OK market

Only one isolated occurrence. 

But have service centers there. 

Argument that it was foreseeable b/c of the mobility: no, otherwise every seller of chattels would in effect appoint the chattel his agent for service of process. 

Revenues petitioners may receive by virtue of the fact that their products are capable of use in OK is far too attenuated a contact to justify that state's exercise of in personam J over them. 

Only S and W try to move to dismiss. Why the little guys doing that, it is expensive? B/c deep pocket pays for it, why Audi wants that? Robinsons had their accident in plaintiff-friendly county. So, by having S and W Robinsons have no diversity, they are of the same state, b/c w/t them, diversity, can be removed to the fed. court.  
When a corp purposefully avails itself of the privilege of conducting activities within the forum state, it has clear notice that it is subject to suit there, and can act to alleviate the risk by getting insurance or severing its connection with the state. 

Hence if the sale of a product of a mnfr or distributor such is not simply an isolated occurrence, but arises from the efforts of the mnfr or distr. to serve directly or indirectly, the market for its product in other states, it is not unreasonable to subject it to suit in one of those states if its allegedly defective merchandise has there been the source of injury to its owner or to others. 

Ok to assert PJ over a corp. that delivers its products into the stream of commerce w/the expectation that they will be purchased by consumers in the forum state. 

DPC is not about the convenience, revival of Pennoyer, court talks about sovereignty on Stream of commerce ends where the consumer buys the product. After NY, was not the stream, Robinsons got the car there, unilateral act, not the stream of commerce, not purposefully directed. It got to IL through the next step. 

So no J over distr in NY, but J over foreign mnfrs. They only had K relations with the distr, not owned them, otherwise, min. contacts would not be necessary. 

If injury is there, it is specific, in diff state, would be general. So court makes some sort of a hybrid of specific and general J. If sold beer, but also did cars somewhere else, would not expect to be sued here b/c of beer. 

It is not about convenience, it is about state sovereignty, maj here saying: OK to exercise J over S and WW is an offense to the sovereignty of NY. 

If ∆'s products reached the state through their own distribution efforts, no problem, J. 

Keeton v. Hustler, p. 123 (yes, Jur)
Ctizen of NY sues H, Ohio corp. with principal place of business in CA, libel action. She brings a lawsuit in NH (why? SOL not yet expired). H's contacts: magazine is there, reputation suffers, 10-15K in NY.

Yes, J, directly serving the market. NH has interest in protecting citizens from libelous materials. Not imposs. to have gen. and specific J. Not libeled every month, but base on their monthly sales. 

Regular circulation of magazines in the forum state is sufficient to support an assertion of J in a libel action based on the contents of the magazine.
Should ∆ be allowed to structure their business in a way to escape J: E: not selling a magazine of NH, here, just rational business, but can back up from unfavorable state. 

Asahi v. Sup. Court, p. 125

Asahi mnfrs tire valve assemblies in Japan. Sells them to Cheng Shin and other tire mnfrs. Sale occurred in Taiwan, shipments sent from Japan. Big sales. Accident with motorcycle, Cheng Shin's indemnity action against Asahi now. Cheng Shin's sales about 20% in CA, but sells tubes throughout the world. Affidavit from Shin's manager that Asahi was fully aware of them being sold throughout the world. Affidavit from Asahi: never contemplated it would be subject to lawsuits in CA, limited sales. 

Maj: Mere awareness on the part of a foreign ∆ that the components it mnfrd sold and delivered outside the U.S. would reach the forum State in the stream of commerce is not enough to constitute min. contacts between the ∆ and the forum state such as that the exercise of J does not offend traditional notions of fair play and substantial justice. 

The substantial connection between the ∆ and the forum state is necessary for a finding of min. contacts must come about by an action of the ∆ purposefully directed toward the forum state. 
Placing in stream of commerce plus more is needed. Addition conduct is necessary (indication of intent or purpose to serve the market in the forum state). Awareness that the stream of commerce may or will sweep the product into the forum does not convert the mere act of placing into the stream into purposefully directed act toward the forum state. Here, no business in CA, no offices, property, agents, no ads, no solicitation, no distr. system. 

The substantial connection between the ∆ and the forum state necessary for a finding of min. contacts must come about by an action of teh ∆ purposefully directed toward the forum state. 
It is a restr. test, favors comp. part mnfr, some juris would use her test, and some use the other one. Imp. have that idea that component part vs. mnfr idea, If you modify the product, you are subject, if like Intel's advertising, then subject, and etc. Easy to have middleman and thus cut states who would have jur. 
Consider nature of the product, volume. 

component parts mnfr vs. mnfr. Unfair to subject producers of finished products to J in any states where they have permitted their products to be sold. 

Dissenters: stream of commerce is enough, nothing more is required. 
c.
The "Effects" Test
*Effects test is limited to cases where: 

1. ∆ committed an int. tort (3d circuit)/wrongful act (Kulko)/tort-like, not nec. int (Cal, Panavision)/int. act (more correct)
2. π felt the brunt of the harm in the forum so that the forum is the focal point of the harm suffered by π (Harm in the State)
3. ∆ expressly aimed its tortious conduct at the forum state so that the forum is the focal point of the tortious activity. (Aimed at the state, negligence not aimed)
Test:

1. Has there been an int. act? Kulko
2. Expressly aimed at forum state? Calder. 

3. Was the focal point, i.e. brunt of the harm?

Kulko v. Sup. Court, p. 134 (the test is wrongfulness)
Kulkos lived in NY w/children, separated, wife moved to CA, per sep agreement, kids to live in NY with the father during the school year and visit the mother during the summer, $3000 per year child support, to be mailed, then daughter moved to her mother, husband bought a ticket for her, then son also moved to CA after secretly receiving a plane ticket from his mother. 

The "effects" test: a state has power to exercise J over

-an individual

-who causes effects in the state
-by an act done elsewhere
-w/respect to any cause of action arising from these effects
unless

-the nature of the effects

and
-of ind's relationship to the state
make the exercise of such J unreasonable.

p/p: if we find PJ on basis them living there for 3 months and sending them to CA, that would discourage parents from entering into reas. vis. agreeemtns and subject one parent to suit in any state where the other parent chose to spend time while having custody. 

Agreeing to allow them to spend more time in CA is not purposeful availment. 

Fin. benefit derived argument: diminution in costs resulted not from the child's presence in CA, but rather from her absence from NY. 

Father did not cause any phys. injury to property or persons. Cause of action arises from personal domestic relations, out of state agreement, did not seek commercial benefit from solicitation of business from the resident. 
Calder v. Jones, p. 137
libel action by cal. res. in Cal. SC, article published in a nat. magaizne w/ large circulation in CA, served by mail in Fla, Fla corp., 5 mil cir, almost 600,000 sold in CA. 

South is a reporter of the Enquirer, resident of Fla, freq. traveler to CA on business, wrote an article, most research done in Fla, phone calls to CA, asked for comments from the husband. 

Calder is Fla res., 2 trips to Cal: pleasure trip and testify in a unrel. trial, president and editor, declined to print a retraction, no other contacts. 

Only reporters challenge jur. 

Focus on the relationship among the ∆, the forum, and the litigation. 
Story about cal. activities of a Cal. resident, career centered in Cal., the brunt of the harm suffered here. 

Not mere negligence, but int. actions, so not like worker at the factory, working on somebody. Each ∆'s contacts must be assessed ind. 

Internet Cases:
Website example: 
LP suing Tipper and Tippee (who put in a blog). We want to sue them in CA, but they are NY. Instant messaging, republished. The tipper has the same liability, but in the matter of J: 

WA-yes

Ca Harm-yes

Aimed at Ca spec-tipper did not know it was going to get published in CA. 

in terms of J, have a problem with that element. sending a message does not mean publishing it. What is the focal point? CA? 

*If π does live in the state where they want to sue, they would have a diff. time. But not necess. out. 

Panavision v. Toeppen, p. 141 (9th cir applying effects case)

cyber pirate reg. 2 panavision marks, tried to extort the money, did that with others, Panavision atty sent a ltr from Cal. saying to stop, he responded by mail.  

No applicable fed. statute, so apply the law of Cal. Long arm statute permits a court to exercise PJ over a ∆ to the extent permitted by the DPC of the C. 

Purposeful availment-not required that ∆ be phys. present or have phys. contacts with the forum, so long as his efforts are purposefully directed toward forum residents. 

Calder, PJ may be based upon:

1. int. actions

2. expressly aimed atht eforum state

3. causing harm, the brunt ot which is suffered-and which the ∆ knows is likely to be suffered-in the forum state.  

Acts aimed at P in CA, caused to suffer injury there. 

Here, just like the tort case, purposefully registered to get them to pay, brunt of the harm was felt in CA, knew they were likely to suffer harm there b/c principal place of business in CA. 

Registering someone's mark as a domain name and posting a web site on the I is not sufficient to subject a party domic. in one state to J in another, must be smth more, like here: scheme to register, knew his conduct would injure P in CA, movie business centered. 

This is a f. case.They have to turn to the state law why? B/c min. contacts with the U.S.-5A, so J: for notices. Why directs to state law: Rule 4 unless there is an appl. statute fed. courts can allow service to the extent state allows that. At the time of that case, there was no fed. statute governing. If fed statute existed, only need to show he was a cit. of the U.S. After that case, Cybersquatting Act, providing nationwide service of process. 

*on exam, look to see if there is such statute, then go to Rule 4 if no fed. statute.
Court understands that there would be unilateral activity-accessing the website. So the court says that advertising, passive website not enough, smth more is needed. 

here, it is smth more (diff from Zippo):

Zippo  Mfg. Co. v. Zippo Dot Com, Inc., p. 145

Distinction ↔ Doing Business web site and Passive Info web sites. 

-Doing business-Knowing and repeating transmission of computer files over the internet-Yes, Jur

-Passive website that does little more than make ino available-No Jur

-Sliding scale-depends on the level of interactivity and com. nature of the exchange of information that occurs on the web site. –Maybe Jur. 


-Having websites and not selling anything, don't worry about the Z test. 
But with the effects tests applied: if smth more tortious, apply Panavision test, if caused her aunt emot. distress if posted a picture you knew she would not want that. 

Under BK, one K might not be enought. Amazon does business in CA under Z test: does knowingly transmit the files. If ∆ is here b/c of that ext business, they can't say no J, even though there is no bricks and mortar. Because they are really here with all the sales, we can get J over them under Zippo. 

-Whether use Zippo or effects depends on whether it is smth transactional/K dispute of a kind or more tortious nature. 

We should not be saying OR, it is like a continuum, the car that was the subject had nothing to do what V was doing in OK. Zippo doing business and stream of commerce cases, we use a lot of gen. j-type of contacts analysis.
*newspapers posting articles on their web sties found not to be aiming at the forum state-direct reliance on Calder rather than Zippo. 
Gator.com v. LLBean
pop up ads directing to competitor. LLBean-sends a cease-and-desist letter, int. property stuff. Gator does not wait to sue them, sues them in DC, decl. judgment. Is there J in CA over LLBean. DC: a lot of sales, high percentage over the Internet, virtual store, highly interacted website. Enough for gen. J, also enough for specific J, based on the letter. 9th Cir, yes J, then goes en banc=the entire court, 11 justices, they reversed, no J. Then case got settled. 

Was there specific? Panavision-ltr sent too. Gator is Cal. co. 

Let's go through the elements: 

1 int act-problematic, no allegation of wrongful act. 

2. brunt of the harm

3. aiming
Court found gen. J b/c of the extensive marketing and sales in CA, its extensive contacts with Cal. vendors, and the fact that its website is clearly and deliberately structured to operate as a sophisticated virtual store in Cal. But then reversed and remanded. *Big open ? in 9th cir whether the Zippo test gives gen. J. 

Pavlovich case
lives in Midwest, companies code CDs to prohibit copying. He created a program to decode those DVDs. sued in Cal. In his depo, he knows that Hollywood is in Cal, lawyers tried to est. effects test J. Express aiming and brunt seems to be there, int. wrongful act? He was not benefiting from the copyright violations of others. He is trying to hurt H, harmful acts, wrongful acts, intentionally doing this. Cal. S ct: unbelievably to PV, no J. So court cuts back on effects test, has to be wrongful. Policy protecting themselves from. But J against him in his home state. 

*mere maintenance of the website is not by itself enough to est. gen J, although the operation of a website plus additional activities may suffice. 

2B.
Relatedness Requirement
Relatedness-Sp. jur. 
Extensiveness-Gen. jur.

Cause of action arises from/relates to ∆'s purposeful contacts iwth the state=specific jur. 

Or

∆'s contacts are so systematic, continuous, and substantial as to support general PJ, so claims do not have to have any relationship with the forum contacts. 

*Even in spec. jur. situation sometimes we look at unrelated contacts to bolster the case for spec. J, purposefully connected to J, derived benefit.
Can be not enough for general J, but enough to bolster the case for spec. jur. 
Trad. bases for J give GJ:
-service in a forum, including on your agent

-citizen of the state

-expressed or implied consent (only for certain kinds of cases, by appearance, to register as a corp) Kane case

-doing business (dist. from transacting business) (Int. Shoe, Perkins), bricks & mortar. in Pennoyer, physical presence in a state, similarly, domiciled, under Penn, would be GJ, court never asked about he was doing. After Int. Shoe, some of this can be justified on min. contacts test too, b/c from fairness, if opens up a plant there, should it surprise them if got sued for anything, they deliberately set this up. 

a. General Jurisdiction

Perkins v. Benguet, p. 148
Phillippine corp, occupation, cont. and syst, but limited part of its general business (has an office, employees, meetings, running the business from there, directors' meetings, business correspondence, banking, stock transfers, paying salaries, purchasing of machinery), the president served in OH. Cause of action did not arise in OH and does not relate to the corp, π is not an OH resident. Suit seeking dividends over Phil. Islands Co., then damages. 

If a corp. carries on cont. and sys. corp. activities, then they are enough to make it fair and reasonable to subject that corp. to proceedings in personam in that state, at least specific J. What about general? 
Activities themselves would not be enough, but conducting them out of that place makes them enough. 
Doing business: brick & mortar, does not have to have headquarters. It was their sole locus at that time. 

Gen J* Black letter rule: can exercise GJ when co. have bricks & mortar, we don't have to get into how many bricks or employees. 

World-wide again: US distributor and the OK dealer. ? is is the US dist doing buinsess in OK? The answer is it depends on whether relationship are contractual. If K, US dist transacting business, but not doing business. If it is an ownership situation, then yes, doing business. Who owns it-look at that. Court did not want to look at attribution of McShara's training to Rad. Should be able to do when you see relationships between entities, spot that issue of attribution of those contacts of one to another.  If K relations, no attribution, but if ownership, then there is**

*After Perkins, most courts: bricks, mortar, employees, doing business. But think whether it is fair in our minds. Where would you draw a line. 

Example: π is a flight attendant, she sues Finnish airlines, cause of action arises in Paris, gets injured due to a blast from FA jet. Brings a lawsuit in NY state court. No basis for J in NY: one room office, 2 employees, taking reservations. Never flew to in NY, just Europe. Is that doing business? Not as extensive as we see in Perkins, but they had a presence there. So some court took P's idea very literally of brick & mortar. Bricks & mortar is not nec. the test for doing business. It worked in Penn, but Brian v. Finnair in terms of min. contacts fairness. But would Finnair thought it opens them up for suits there. GJ.  Bricks & mortar, employees, 

Helicopteros Nacionales de Colombia v. Hall, p. 151

TX Co. and Peruvian entity needed helicopters and negotiated with Helicol, a Columbian Co., then crash in Peru, 4 employees died, sued Helicol in TX. They were employed by the Peruvian co., which was having quarters in TX. CEO of Helicol flew to TX and conferred, discussed prices, working condition, housing, etc, K signed in Peru,  payments to Helicol's account with the BOFA in NY, other contacts: purchased helicpters , spare part from Co. in Fort Worth, sent prospective pilots for training, sent management and maint. personnel to visit that co., consulting there. No agent appointed there, no helicopter operations in TX, no property, no office, records, no domicile for π in tx. 

Relationship among the ∆, the forum, and the lit. is the ess. foundation of in personam J. Gen. J is allowed where there are suff. contacts ↔ the state & the foreign corp. 

Here, no place of business, no license ever, contacts: sending CEO for K negotiation, accepting checks drawn in TX, purchasing, sending personnel training. 

Trip, checks, do not matter, not continuous and systematic. Checks-never. 
Mere purchases, even at reg. intervals, not enough to get gen. jur. 

Sending personnel for training did not enhance it, was a part of the package of goods and services purchased from TX co.

Look at whether the activity was unilateral. 
Dissent: 

facts analysis, troubling that need to consider the distinction between related to and arising out. (maj: does not matter, respondents don't argue that). 

Are those contacts enough fro doing business? No, no mortar, no brick, no emp on reg cont. basis, no J, not doing business, but rather transacting business. Not enough for GJ. 

Should have been a very short opinion. 

If the accident had been in TX, would be SJ. Same thing or better case than Audi. Problem here is they crashed in an accident in Peru. We know that the only reason they crashed, some of these facts had to do in TX. Why Court did not analyze that as a SJ case, b/c fn10: the attys for the π relied on GJ under the TX law, bunch of cases suggesting it was enough. S ct says no, not enough. Lawyers made a mistake not arguing of SJ. Failure to do that expressly lead the court to be able to say we are not getting into that. Brennan-we should have decided it on that ground. But never expect court to do that. 

Court seems to concede that it would allow more generous view of GJ when they are residents. 

Relevant time period: 

have to have bricks either during the cause of action arising or when the lawsuit is filed, examine a period of years before the filing. 

Solicitation and Sales. 

Mere solicitation, marketing, sales and related trips normally will not subject a ∆ to a gen. jur, even when it has sales reps living in the forum state. 

High volume of sales not doing business, also purchases and related trips are insufficient to est. gen. jur. 

See if local π, it can help
Scary bed case-kid gets killed, bed bought in VA sold to people from NC, who resells to NC others moving to TX. TX parents suing NC co. in TX. SJ –easier, TX cause of action. Bed co.'s contacts with TX: 

Bed did nto get to TX through the stream of comm. is this like WW? 

Court: GJ: based on sales, the other thing they point to is the Internet, started selling much later. Court: mere sales not enough, but coupled with the fact of doing business over the internet, like Gator, together with high volume and catalogues. This is an E of a Zippo idea. We have here an injury in the home state and a resident, not somebody who was forum shopping, not Amazon, not LLBean, but it was enough here b/c we have a local π
b. The Scope of Specific Jurisdiction
Nowak v. Tak How Investments, Ltd, p. 163

Mass. res. drowned in HK hotel pool. HK corp, no place of business outside of HK, sole asset hotel, no assets in US, shareholders, or employees in Mass. 
π's wife and himself lived in M, employed by Kiddi Products in Avon, M. Does extensive business in HK, 2 business trips, accompanied by wife on one of them. Corporate discount negotiated, wrote a ltr confirming the arrangement, vice's sec made all hotel res for the co.'s employees, in 93 faxed new corp. rates, requested add'l inform, series of exchange by fax, reservation, ads in int'l publications some of which circulated in M, sent direct mail solicitations to its previous guests, including M. 
Relatedness separates sp. jur cases from gen. jur. cases. It is also an element of causation. 
∆'s conduct must be the legal or proximate cause of the injury. Focus on the nexus ↔ ∆'s contacts and π's cause of action. 

Tests in diff. juris: 

1. but for (CA), reasonableness inquiry will guard against unfairness. 

2. Substantial connection standard-6th Cir
3. Lie in the wake of the com. activities by which the ∆ submitted to the J of the state courts-7th Cir.
4. Proximate cause standard-distinguishes ↔ fores and unfores risks of harm. 

better comports with the relatedness inquiry. (2d & 8 Cir.)
Proximate cause standard is good, but strict adherence in all circumstances would be unn. restrictive. Here, foreign corp. directly targets residents, lures them there, nexus exists, no proximate cause relationships, but a meaningful link ↔ contact and the harm suffered. Flexibility is sometimes necessary. 
Purposeful availment. 

Correspondence, led directly to that trip, min. sufficient. Not a unilateral action that makes the forum state contacts involuntary. Unprompted solicitation designed to facilitate that business relationship. One contact is needed, as long as it is meaningful. 

Court actually applies just but for. Enough of a degree of foreseeability to make it fair here. 
Cornelison v. Chaney, p. 172

The substantial connection test-the accident arose out of the driving of the truck, the very activity which was the essential basis of ∆'s contacts with this state, so π's claim had a substantial connection with a business relationship ∆ has purposefully established with CA. 

3.
The Reasonableness Requirement. 
∆ has to rebut the presumption of MC by showing that exercising jur would be so unreasonable and unfair as to violate the DPC. 

Factors from World-Wide Volkswagen & Burger King (Gestalt Factors): 

1. the burden on the ∆

2. the forum state' interest in adjudicating the dispute

3. the π's interest in obtaining convenient and effective relief

4. the interstate judicial system's interest in the most eff. resolution of controversies (administration of justice)
5. the interests of other states in furthering their substantive policies. 

*Difference in MC contacts analysis (just look at them and see if they are purposeful, yes or no questions). Reasonableness-we will be balancing: ∆: burden on me is so strong, apply the factors. 
Asahi v. Sup. Ct., p. 174

no J under circumstances that would offend traditional notion of fair play and subst. justice. 

Gestalt factors.  

Here, unreasonable: severe burden, travel, foreign nation's jud. system. 
Min. contacts would justify the severe burden with the interests of the forum and π. But here, those interests are slight, indemnity remains, transaction in Taiwan, no demonstration it is more convenient to litigate in CA. π not a Cal. res., CA's leg. interest diminished. Not about safety standards. Foreign nations' interests-great care and reserve should be exercised. 

Unreasonable and unfair. 

Actually, Cheng Shin manifested interest in CA forum. Yes, by using proced. rule to bring in Asahi now instead of waiting. This is not the first timee we see US SC being hostile to foreign π on foreign causes of action. The relationship ↔ CS and Asahi arose outside the US. Same thing as Cal. interest: no safety interest in adj. CS's claim. Why should CA care about Taw. co. getting money on K claim, not accident claim, from other. 

*Many courts consider the reasonableness prong even in gen. jur. cases. 
Concern for π's alternatives is the essence of the 3d reasonableness factor. 
*Variable standard, with the strength of π's min. contacts showing: weaker π's case on 2 prongs, the less ∆ need to show. 
Nowak v. Tak How, p. 177

Min. contacts exist, see if it comports w/trad. notions of fair play and substantial justice. 

Gestalt factors. 

1. The burden of appearance-only place of business in HK, burdensome, ∆ must demonstrate that exercise of J in teh present circumstances is onerous in a special, unusual, or other const. significant way. 

Here, ∆ alleges nothing special or unusual beyond the ord. cost and inconv. of defending an action here, can be minimized by the availability of transcripts from the coroner's court. No indication of harrsment

2. Interest in the forum. 

Diminishes where the injury occurred outside the forum state. Not to compare the interest of 2 sovereigns, the place and the forum state, but to determine whether the forum state has an interest. Sign. events took place here: 

solicited business in the state, strong interest in protecting form foreign solicitations that are unsafe, providing its citizens with a conv. forum. 

Here, M has strong interest. 

3. the π's convenience

very convenient, subst. doubt that they could ad. resolve the dispute in HK (cont. fees for π, pol. system). 

4. the administration of justice

focus on the jud. system's interest in obtaining the most eff. resolution. favors M, efficiency concerns, interp. and transp. of witnesses would be required there. 

5. pertinent policy arguments

interests of the affected gov'ts in subst. social policies. 

interest in protecting from unsafe solicitation and affording conv. forums. 

HK has protecting its businesses

tips slightly in π's favor. but in combination, ok

MC and the Traditional Basis. 
? of whether the same requirements of DPC should apply to some/all of the trad. bases for acquiring in personam or in rem jurisdiction over ∆. 

1.
In Context of in Rem and Quasi in Rem Jur: 

Under Pennoyer, true in rem and quasi in rem are justified, b/c property is in the state. 
Do we still need it, can't we just justify it under MC? Anybody who has the interest in property that is in CA-it is purposeful, cause of action arises out of them owning the property. SJ there, easy. Similarly, boundary disputes-your lawsuit arises out of my claim to property. So no problem having SJ here. 

But, problem is this hybrid/attachment, if wants money, but uses in rem as subst. for in personam J, b/c hard to get it.  Harris v. Balk-weird extension of that rule. 

Shaffer v. Heitner, p. 181

1 share owner, derivative sued the corp, principal business in AZ, incorp. in DW, filed in DW, blamed for private antitrust suit and fine. Activities that led to those penalties were in OG. also motion of sequestration of DW prop of ind. ∆, none of the certificates representing the seized property was phys. present in DW. 

Pennoyer: state authority to adjudicate was based on the J's power over person/property. Quasi in rem does not impose a personal liability on the property owner, limited to the property that supports the judgment. 

Property cannot be subjected to a court's judgment unless reasonable and appr. efforts have been made to give the property owners actual notice of the action.
Here, holdings in corp. do not provide contacts w/DW sufficient to support the J, not SM of lit, not the underlying cause of action related to this property. No state interest in the laws of securing J over corporate fiduciaries, anyway, not a fair forum. No law about implied consent. 

No J here. 

DW had a statute saying that shares are deemed to be located in the state it was incorporated in. Very imp. stat. scheme. So they owned shares of GH stock, so by statute they were in DW. No in personam J, but they have property there, and π attached that property-can't sell them anymore, under Penn, is there a quasi in rem J-yes, hybrid/attachment-want to pay up money for the benefit of the company, but getting at their property. Fair? No. To sell your shares you have to be able to do? Had to make a general appearance-DW is doing a smart scheme-they deem the prop being in the state, allow to attach it, if ∆ wants to contest attachment, have to make a gen. appearance-so J over them if they do that. 
Test to apply is the same as in personam: b/c even though cases about sec. property, b/c we are affecting people's interest in the property.

All of assertions of state-court jur must be evaluated according to standards set forth in Int. Shoe. 

Unless there is a connection ↔ ∆, the forum, and the litigation, it is unfair to assert jur. The presence alone not enough. 
The only place where applying MC would make a difference in hybrid. Court says hybrid is anachronism, don't use unless you can show ∆ is really tied. All you do rely on property, need to show the suit has smth to do with the property. 

Tangible vs. Intangible: Maj suggests that when you are using intang. property, need to show connection, smth more like a SJ, any time you say there has to be a connection, want suit arising out of contacts. If it is real property, do you have to show DFL: in hybrid context: real property is clearly different, we know it is in the state, occasionally, there is a certainty about where the real property is, compared to the shares. 
RP is diff, can support quasi in rem, even if it does not arise out of that property. 
Hybrid can become a gap filler, remember that jur by necessity fn. 

Attaching unrelated property is no longer allowed, need D-F-L. 
Totality of Contacts. 
Don't focus solely on ∆'s property in the forum state, ignoring other possible contacts. 

The issue is not whether ∆'s property meets the min. contacts test, but whether ∆ does so. 

Moe example, injured somebody in state X while skydiving, has a bank account there. 

If LAS allowing that-then MC. If not, we have alternative hybrid att., attach his bank account. 

IT does not matter that the lawsuit did not arise out of the bank account, test is DFL, not DFL + property, so

there might be situations where for some reason you can't get IPJ, but contacts extensive or j arises over them, the only J we try to get is QIR, does not matter, had that other contact with the state! tort in the state. So the property is just an add. contact with the forum, but not limitation, but we need it, b/c what would we attach. B/c of those other contacts, bingo, J. 

Attachment in Cases of Necessity. 

Hybrid might be property as a matter of necessity if no other forum could obtain jur over the ∆, could not otherwise sue the ∆ in the US. 

In case of necessity, the level of contacts necessary for quasi in rem jur may be less than would be required for in personam. 
In Fed. courts:

only if PJ cannot be obtained with reas. efforts. Disfavor in rem. 

*no longer required to prejdugmentally attach the property

*On exam say, assuming there is a statute auth. it, go into in personam MC analysis. Talk about the property as a last resort, at the end. 
2. Physical presence

Burnham v. Superior Court, p. 195

Facts: divorce plans, Mrs filed for divorce in CA, NJ res, served with div. petition when on business trip in CA and dropping off the kids.  

State has J over nonresidents who are physically present in the state. State may dispense with in-forum personal service on nonresident ∆ in suits arising out of their activities in the state. 

Int. Shoe: Minimum contacts, make sure that assertion of the state's J does not offend traditional notions of fair play and substantial justice. 
If ∆ be not present, then we need to find min. contacts, if we have an in-state ∆, worry only about trad. notions of fp and sj. Here, we have it: DPC and 14A. 

Which of these contacts imp for all opinions: 

Scalia-only service matters, mere fact of service. 

White-you need intent to be there, knowingly being there E: wanders in the desert, in the actual case, he is OK. 

Brennan-service, quid pro quo, getting benefits and protections, service not enough, service plus knowing there is not enough, but business, kids added, that is enough. 

Stevens-we don't want any broad statements, maybe he needs it all, all of this is enough for him. 

4 justices knowingly being the state is enough, for 5 justices-knowingly in the state plus some other contacts. 

What we know that every justice agrees that somebody served in the state, it is very important. There would not have been MC SJ over dennis here, w/t service. Pending lit elsewhere, even if she served not relevant to whether CA has J, relevant whether they are going to exercise it. 

Rule: when ∆ served within the terr. limits of the forum state, the jur is proper whether or not MC exist. 
NOTICE

Due Process Right to Notice. 

5A-applies to fed. courts. 

14A-to state courts, notice req'ts are identical. 

To satisfy DP, the form of notice used must be reasonable in light of the practicalities and peculiarities of the specific case. 

 *When there is a basis, the court will allow an extraterr. service. 
When we have basis, can give notice. 

Federal courts-basis should be 5A, not 14 theoretically: 

MC w/US, but K: 4K1A applies to most situations. –expresses that f. courts will exercise the J to the same way as the state. Notice can go out, when there is a basis to do so under the 14. Extraterr. service allowed only when state court would have had. 

RULE 4. Summons. 

General rule: We can give notice, but only if there is basis. 

4K1A Territorial Limits of Eff. service: will allow service that the state will. 

*test for f. courts as a const. matter is 5A, so MC with US. But we don't like that result, we want to localize PJ to the same as the state courts, so no forum shopping, would be constitut., but improper, b/c service would violate the 14A under rule 4K1A. 

Exceptions to that: 

4K1B (bulge rule): who is a party joined under Rule 14 (3d party practice) or Rule 19 (necessary joinder) and is served in US and no more than 100 miles from which the summons issued. 
Bulge rule const. US contacts required only here, 5A as a const. matter. 14A applies to f. courts only b/c rule k1A says to, but we have rule B, allowed to have service if within 100 miles using rule 14. 

4K1C: if ∆ is subject to f. interpleader jur. under 1335, SMJ statute, kind of like a bulge rule, if we got a 3d party ∆ and they little beyond the limits, we can serve them. 1335-serves a p/p reason. 

E: hammel collection, was citizen of NY, problem b/c as executor holding on to that, 3 people think legally entitled. Co. solves the problem, interpleaded statute. 

Stake holder-exec here can bring an action against all the claimants, J is based on minimal diversity, so long as any of the claimants are diverse, f. courts have J. Not a complete diversity normally, but this statute allows somebody. 

Safe in NY, J or not. Co. did not only there will be SMJ based on min. diversity, with teh companion stattue, ∆ can be served wherever they are. 

4K1D: can be made wherever authorized by statute. 
f. ? type of the cases, generally, statutorily based, very little f. common law. F. law, when dealing with f. question cases are dealing with the statute that the Co. has enacted. 1st thing: to set up standards.

1. part of the stat: standard of conduct/elements

2. π injured if you violate those standards may sue. E: antitrust laws. 

3. nationwide service of process statute. 
Rule 4k1d clarifies that when Co. has provided for such a service provision, then of course under rule 4 you can do extraterr. service. Look at the whole statu. scheme, who can sue, is there a service statute, if you find one, you can make extraterr. service under R4. 

4K2. If it is a domestic US cit, it will end up being A, if foreign, it would be 4k2. If subject to 5A DP due to contacts, no other states with whom 14A contacts, allowed to sue them under 4k2. 
Why? US ∆, can't be K2-can only use it if there is a ∆, who is not subject to the J of any state. if we are missing nationwide service provision, we could sue only the ones who have MC under A, not 2. 
So 4k2 was designed to cover the loophole for foreign ∆, Omni case: the lower court found (1) no state with which ∆ had 14A contacts, but had (2). 5A contacts with the US. There is no one state with whom suff. contacts. In the Omni case, no rule 4k2 yet, have to let them go, even they violated the statute. After the Omni decision, rule 4k2 adopted. 
There is no limit, any court, possibly though venue limit (section. 1391E-proper in any court). 

Challenging service of process. 

Burden of proof on MTD, under 12b5 or in the answer. 
π has to show MC, ∆ has to show unreasonableness. 
3d cir. version of the case in our book, putting the burden of proving ∆'s contacts with the forum on π. problem? ∆ has that evidence. How can the π prove J? If they need get at the files of the ∆, can do discovery. 

Boxides case in the middle of the para. 

Direct attack as opposed to collateral attack: MTD under B2. 

P v. D. D domestic corp owned by a foreign corp, ∆ makes a MTD under, serves disc. requests, ∆ says he can't comply, b/c we don't have the docs, all docs are over in Switzerland. Also try to argue, foreign country blocking statute. π moves to compel. ∆ makes a motion to dismiss. USSC-you invoked rule 12B2, you are not saying no PJ, but using fed. rules of civ pro, if you are playing by the rules, play all the rules of the game, continue to refuse to comply, sanction-deemed you did not comply. Deem them to have consented to J. You can't have it both ways. Use discovery if you are a π, if you need to build an ironclad factual record, so if you end up in the appeal. 

Direct attack vs. collateral

Penn. case, today, does it ever make sense to do a coll. attack-in Penn, no direct attack, b/c you appeared, now it is not a problem, all states at least allow you to come and make a special app. 

only time making coll. attack-absolutely certain no J, otherwise, deprive of the ability to argue the merits. There is no downside to doing directly-lose, try it, still argue the merits, go to an appeal later. 

it is easy to waive your objections. 
If you don't inform the court the first time that you intend to raise PJ, you are deemed to have waived that. Tell us now, whatever it is you file first. 
Diff. ↔ state and feds: 

CA-∆ loses, case goes on. 

in feds, section 1291 (final judg rule)-don't like piecemeal appeals, 2 small exceptions. Cal. is very different, MTQ-if the ∆ loses a MTQ, have to appeal right away, seeking a writ of mandamus. So under Cal. rul of Civ pro 18.10, don't want it to linger. 

Sanctions, if the π chooses stupid forum, same with ∆. 

RULE 4, Summons: 

Lawsuit starts, draft complaint. What do you do? Under Rule 3, filing a complaint commences an action, getting a docket number, now you filed a complaint, but have to give ∆ notice, you serve ∆ with the summons, replaces seizing. 

Who serves? Has to be nonparty? Have to fill out proof of service. Party is likely to lie about that. Lawyer can do that. 

Different ways to serve depending on the character of the party, using the most. Cal. has some methods that f. does not have. 

1. f. method is to borrow either the method of the state where DC located or state where ∆ is served=we are making it easy. how you do it is relatively unimportant. 

2. Delivering copy personally/leaving copies/agent service

all kinds of issues come up. 

difference ↔ cal and feds: cal. is relat. stricter than feds: strong preference for the personal service, b/c it is the best service. Cal. you are supposed to try PS before using substitute services. In terms of even delivering summons. That is where you can use subst. service if running into the issues. 

Leaving copies at the ind. dwelling house or usual place of abode-fed., others add business. What is the usual place of abode? What is his dwelling place? Suitable age and discretion. Case law on all of that, b/c PS is the best. 

Authorized by app't is tough-somebody agrees to take, did they really agree to appoint them to take the summons. 

4f. The Hague Convention

better to serve them in US, b/c if abroad, HC really complicated, go through a central office in the country. yes we can serve them extraterr. but methods are cumbersome. need to make it on time. 

4g. infants or incompetents, look at he law of the state, careful at which state rule you are looking at. 

4h. corp and assoc.

worry about what is the managing or general agents, is the secretary auth. to receive the service of process. The case in our book, may have a # of companies that share a space, served guy who said he was vice-pres, not of that company. Read the rules, know what they say, what the flash points are. 

4L-proof of service, file an affidavit, how it was done and when, going to be filed with the DC. So if ends challenging the service. 

4m-the summons has to be made upon the ∆ within a 120 days. may end up being dismissed. advise the court about the problems you are having. 

E-mail service-Rio case, 9th cir. upheld it. 

if unable to serve otherwise. 
4d-waiver of service does not waive objections to the venue or the jur. 

in many cases, service should not be a big deal. the f. courts approach is 4d-waiver of service due to the high cost of service. procedure: mails to the ∆ the request to waive service. some ∆ would not do that, but rule 4D makes clear that the right to contest J is preserved. If ∆ agrees to waive service they get extra time to answer the complaint, stick is ∆ going to pay for the service if does not waive. 
not used a lot. π don't like it timing, ∆ think they are admitting J. 
for ∆-no downside to do that. more time to answer your complaint. 

Mullane v. Central Hanover Bank, p. 231

leg permitting pooling small trust estates into one fund for inv. adm. Act, NY Banking Law. ∆ est. a common trust fund and pet for settl. of its 1st accound as common trustee. , 3 mils, 113 trusts, some of them were not residents of NY. Only notice was the publication in a local newspaper to beneficiaries. No names, only descr. class. Then at the 1st investment notified by mail each, including a copy of the provisions of the trust. Pet. filed for settlement of accounts, app't was appointed special guardian and attorney. for those interested in the income, appellee was appointed to represent interested in teh principal. Ap't appeared specially objecting that notice and the stat. provisions were inadequate to afford dDP and that the court was w/t J. 

The fundamental requisite of DP of law is the opportunity to be heard. Need to be informed that the matter is pending and can choose to appear or default. The notice must be of such nature as reasonably to covey the required info, and it must afford a reasonable time for those interested to make their appearance. Any chosen method must be reasonable and hence const. valid. 

In case of persons missing or unknown, employment of an indirect or even a  probably futile means of notification is all that the situation permits and creates no const. bar to a final decree foreclosing their rights, leg should prescribe best notice practicable.

But the ones whose place of resid is known do not fall with that exception, names and addresses are known the reasons disappear for resort to means less likely than the mails to apprise them of its pendency. reasonable expectation to let them know. 

The statutory notice to known benef. is inad, not b/c it fails to reach everyone, but b/c under the circs it is not reasonably calculated to reach those who could easily be informed by other means at hand. They knew their addresses, it means that postal notification would not seriously burden the plan. 

Mullane was decided in 1950. 5 years after Int. Shoe, the courts thinking in terms not a formality/territory, now the courts do MC/fairness. Is publication necess. the fairest way to do smth. Think about people whose interest was being affected. If we know who has the interest, publication notice is fair enough.
An elementary and fund. req't of DP is notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections. 

Later case, Menanine case-need to use reas. diligence, not some extraord. means. Reasonable under the circumstances, mail is good enough, give them ind. notice. 

Rule 4 and Cal. rule might require more notice, require person. ind. service, but constitutionally mail is ok. 

Publication still ok, if we don't know those people. 

Mullane does not say that you have to get actual notice, it says that everybody is entitled to the notice reas. calcul. under circumst. to apprise you of what is going on. 
Does not say that you have to get actual notice, but best practicable notice under the circumstances. 
Policy-based immunities and exemptions. 

∆ who is served with process while physically present in forum state is normally subject to in personam jur, regardless of whether he has MC with the state. 
But exceptions when entered the state to participate in leagl proceeding there or was lured in the state by π's trickery and fraud. 
SUBJECT MATTER JURISDICTION
PJ-jur over the person (whether the court can order ∆ to do smth)
SMJ-jur over the type of lawsuit

Has to do with court's competence, whether can hear particular case. 
Forms: 

1. Diversity J
§ 1332

Based on who the parties are. 
Whether the court can hear certain kinds of cases. 

2. Federal question J
§1331 (virtually identical to A3)
Cases "arising under" the C., laws, or treaties of the US (from A3)
Types: 

1. General J (state courts)-a court can hear anything except what has been expressly excluded.  
2. Limited J (all f. courts)-a court of limited J may only hear kinds of matters that are specified.  

Co. sets forth 9 types of cases f. court can hear, if does not fit, would be unconst. for them to hear the case. 

--
1. Exclusive J-Co. specified that only the f. courts can hear these cases, E: 284, patent, etc. 

2. Concurrent J-diversity J for example, could be brought in state court system too, just b/c you have diversity, you don't have to go to f. court. Might be certain instances where state courts have CJ as well. 

Differences ↔ PJ and SMJ: 

-Have to have both PJ and SMJ, if a court issues a J, turns out no SMJ, judgment is void, same as PJ.

But: big diff ↔ PJ and SMJ in terms of when you can challenge the defect: 
PJ-the defect is waived by failure to object in your answer/first response, only raised by litigants. Designed to protect the interests of ind. litigants. 
SMJ-the defect cannot be waived, it has to do with court's competence. Can challenge at any point, even in US SC, or any appeal. Does not matter who raises the defect: court can do it sua sponte. Designed to serve institutional interests, keep the f. courts within the bounds the C and Co. have prescribed. 

Rule 8-General Rules of Pleading

1st para of any fed. complaint is jurisdiction allegation, in CA, you are not required to do that. But in f. court, b/c you are the π going in there an invoking that LJ, need to tell why you are there. Need to convince the court that you have the right to be there, otherwise, dismissal and sanctions under Rule 11. 
-π has the burden of pleading and proving J. 

-∆ has burden of proving why he should not be there, if wants to remove. 

Concurrent J problem:

If you go to f. court it turns out no diversity-problem if you acted frivolously, or SOL can ran. 
Some attys file a prophylactic lawsuit in state court as well and then vol. dismiss it. 

There is nothing wrong with filing a lawsuit in both courts. 

-State courts-can presumably hear everything else. 

but have to worry about f. courts: 

A3 of Co., then various J statutes giving original, appellate, removal J. 

A3 is the jud. provision in the Co. and says that the judicial power vested in S ct and inferior courts. 

A3, § 1. –SC automatically sprung into being, but not other f. courts. Left it open for Co. to figure it out (there were already state courts, and at the time C. was discussed by our Framers, people said we don't need f. judiciary)

1789 Jud. Act-est. lower f. courts. 

A3, § 2-what kinds of cases can f. courts hear, cases and controversies: 

1. Arising under the C, laws, and treaties of the US

2. ↔ citizens of different states

3. ↔ a state, or citizens thereof, and foreign states, citizens or subjects. 

4. Affecting ambassadors, other public ministers and consuls

5. Admiralty and maritime

6. US is a party

7. ↔ 2 or more states

8. ↔ a state and citizens of another state

9. ↔ citizens of the same state claiming lands under grants from dif. states.

*But f. courts cannot aut. hear these cases, except for the SC's orig. J, it has been held by SC that A3 § 2 is not self-executing, need to have an act of Co.

*Co. has very broad power to decide what kinds of cases it really wants the courts to hear. 

When we look at f. J, think about 2 things: 

A3 section 2 is not self-executing, meaning it sets up 9 types of cases that f. c. can hear, 

so 1332-diversity cases, 1331, fed. ? cases. 

2 things to look at: 

1. if Co. passes a J statute, is it constitutional/meaning within A3-2? 

It is not unless one of 9 types, Osborn case helpful here. 

2. assuming that the statute is const., what are the words of that statute mean. 
If the statute is const, what cases did Co. want the courts to hear? 

most of what we will learn, going to be about 2d one, it is more complicated and challenging, but a major thing to do, look at the words of the statute. 

1. Federal Question J
Under A3 (broader than 1331): 
Cases arising under f. law, to see if it is "arising under," apply:

Potential federal ingredient test from Osborn. 
Osborn v. Bank of the US, p. 287

suit to enjoin a state auditor from collecting on allegedly unconst. state tax on the bank. 

Court: the act chartering the bank conferred J on f. DC in any case in which bank was a party-so stat. element of J is satisfied. 

Whether the case was arising under f. law within the meaning of A3: 

When a f. ? forms an ingredient of the orig. cause, there is J. 

Test: a case arises under f. law for purposes of A3 whenever there is a potential federal ingredient (is some ? of f. law might to be considered to resolve the case, the case arises under f. law). possible, necessary ingredient. 
Under 1331: 
*mere ingredient is not enough. 
To see if civil action "arises under," apply:


1. Creation test-the cause of action is created by the f. body of law. 

-can be created expressly or impliedly
-can be created by f. CL

Rare exception to that: if nonfederal law would usually determine the outcome. Shoshone Mining case (the ownership of the property would be determined by applying nonfederal law). 

even if the cause of action is created by a nonfederal body of law, apply:

2. Essential f. element test-the cause of action, although not created by the f. law, includes an essential f. element. Smith
Limitation on that: f. element has to be substantial, which means:

a. it will have an impact beyond this case and its litigants so that we would think that Co. wanted it to come under 1331. Merrell Dow.
OR

b. no impact beyond the case, unique for this case, but it is substantial (very important to res. of it) in this particular case, and not going to come up very often (has to be not garden variety case). Grabble.
AND

3. WELL-pleaded complaint from Motley-we determine whether it was created or ess. f. element is present by looking at the π's complaint.
There has to be a plausible foundation for the claim: 

To est. f. ? J, the f. claim or cause of action must have a plausible foundation. 
E: frivolous claims, previous decision foreclose the subject, implausible, completely devoid of merit. 

Express and Implied Rights of Action. 

Both would satisfy the creation test. 

1.
Express rights of action:

Expressly providing that private persons can sue under this act.

E: Civil rights section, any person injured you allowed to bring in f. law. 

2.
Implied rights of action:

Sometimes Co. will pass a statute creating substantive rights/immunities, but fail to specify whether private persons may sue to enforce those standards. 
E: Securities laws-corp. officials not allowed make mat. represent. law does not say the investor can sue. But SC said they can sue. If we have securities suit, no direct right to sue, but implied right to sue. 

Things to remember:

*can be not only specific f. statute, but also f. CL (can look at leg. history to see that). 
*look for a f. statute that refers to f. law somehow, easy for Co. to provide f. J in wide range of case. 

*cases involving f. officials cases removable. Not simply whether f. official, but were they acting as f. official supposed to. F. law tells them that. Under f. law. in any case involving 1442, do an inquiry whether their duties were implicated. 

What if acting not in their capacity? Split: wrongly removed vs. just think about it. 

We have a broad test for these cases to be allowed in f. court, not in A3, but still allowed. 

Only has to do with whether the statute is constitutional. Nothing about what applies.

*If J statute tracks the language of A3, const, but if does not, work a bit on it. Apply the test, if there is a pot. f. ingredient, fine. 

*Be careful, not always arises under, just b/c, for example subject matter of the K has to do with copyright law (f. law) But can get under § 1338. 
Smith v. Kansas City Trust Co., p. 294

Officers and directors decide to buy bonds. Shareholder sues the bank, claiming that purchase of the "invalid" FFLA bonds would constitute a breach of f. duty under state law, and in order to est. that breach, π would have to show that FFLA was unconst., so bonds issued under it were unconst. 

EFI test-to win, π need to show that violation of the state law is going to turn on import. fed. issue. 
The ess. part of the π's case is proving an issue of fed. law. 
Creation test is modified, yes, state law created fid. duty claim, but that is not the end of the inquiry. If the case is going to turn on imp./subst. issue of fed. law, we might have a fed. question. 

E: hypothetically, in any torts case, you can allege fed. safety regulations violation. Violation of the statue can be a way of proving a fed. ? 

Too broad, but Merrell Dow case fixes that. 
Merrell Dow Pharm. v. Thompson, p. 295
Canada residents, complaints against drug mnfr in state court, birth defects, misbranding allegation, violation of FDCA. ∆ removes to f. court on f.?

Claim of negligence, state-created cause of action, the breach of duty is that you misbranded the product, need to prove violation of a fed. act on labeling.

Here, no exp/impl right to sue, creation test not met. So, examine that cause of action, it is an essential part of proving breach of fid. duty claim, but is being essential enough? 

The test is tightened: not only essential, but substantial enough that we would think Co. wanted it to come in under 1331. 
Substantial not just b/c it is const. ?, but b/c the result of the decision would have a dramatic impact beyond the case. 
***Routine PL case, complaint alleging violation of a f. statute as an element of state cause of action, no impact beyond the case, court looks at Co. intent, concerned about what Co. intended. 
E: Smith, if shareholders win, they are happy, plus the whole question about whether that issue const. or not is decided from now on. 
Here, π are happy, but no impact, just a garden variety tort case. 
Grable & Sons v. Darue Eng, p. 3 of the supp. 

Property dispute, but π could not win, unless they prove that the IRS gave suff. notice in the tax battle re the property, issue of f. law. 

Case by case, see whether the Co. wanted that. 
Here, not necess. other people going to be impacted. 

But, it is not subst. in sense that undermine markets, but for this case it is very subst.

No congr. intent problem here, b/c this will not occur again and again, and Co. does not want to federalize state tort law, by saying any kind alleging viol of fed. law is fed. ? 

But when to resolve prop dispute, a court must decide a substantial f. issue, then it is a fed. ? We are not federalizing prop law here, just give fed. jur in that case. 

Here, resolution of the state claim depends on f. issue, unique for this particular case. 
P/p is we want to make sure we are tight with 1331, don't want to turn state law claims into fed. ? claims, reserve for situations where it is subst. element. 

Subst. here-b/c unique. 

The Well-Pleaded Complaint Rule. 
-2d way we limit the meaning of 1331. 

-Not only we have to have f. question, but it also has to appear on the face of well pleaded complaint. 

-Why? we are looking at whether the face revealed us f. ? somehow. 

-This rule does not define what must be alleged in the complaint. 
-Rather, it limits which allegations in a complaint will be considered in determining whether a particular case arises under. 

-Only allegations pertaining to the necessary elements of the π's claim will be considered in determining if the case arises under f. law. 

Nonessential allegations of f. law, such as those that anticipate a defense, will be ignored in jud. determination. 

-Same for compulsory counterclaim, no J. 

The Rule against Artful Pleading: 

Prevents π from defeating f. J by disguising what is clearly a f. claim as a state claim. 
π does not have to assert f. claim, even if has the right to. 

Preemption: 

Preemption is normally a defense to a state law claim and cannot serve as the basis for f.? J. 

But: if it is the basis for the π's claim or if the f. law at issue creates a superceding cause of action that essentially transforms the π's purported state claim into a f. claim. Only if Co. intended not only to trump state law contrary to f. scheme, but to federalize all claims arising in that part. context. 

Louisville v. Nashville Rairoad Co. v. Mottley, p. 302

Injured while on the train, settled for free transportation for life, 30 years, then statute prohibiting it, suit for breach. Court: no diversity, arising under laws of the US. 
A suggestion of one party that the claim is under the laws of the US, does not make it one arising under. 

π said defense going to say that f. statute prohibits us from giving you free tickets. 
Well pleaded complaint rule-the only thing they were allowed to plead was the breach, all we can look as whether π has put in their complaint a fed. issue. 
We determine whether there is f. jur at the time the complaint was filed. The only thing that is relevant under 1331 is what in π's well pleaded complaint. 
for const. purposes, ∆ or π would not matter, fed. ingredient. 

2. Diversity J
Again, as in f. ?, 
2 things to look at at:

1. what A3-2 permits

2. what § 1332 permits

1. A3-2: 

1. cases ↔ citizens of diff. states

2. ↔ a citizen of a state and a citizen or subject of a foreign country ("alienage j")

A3-2 not self-executing, takes an act of Co., so Co. did not put all of those in fed. courts

*only minimal diversity is required under A3. 
2. § 1332(a): 
1. citizens of different States (interstate diversity cases)
2. citizens of a State or subjects of a foreign state (alienage J)
3. citizens of diff. States and in which citizens or subjects of a foreign state are add. parties (mix of the first two, interstate diversity and presence of aliens)
4. a foreign state as π and citizens of a State or of different States (suits by a foreign gov't/gov'tal entity against citizens of one or more states)
+

amount in controversy must exceed 75K. 

*complete diversity is required under 1332a.

Minimal diversity: 

When π is diverse from one but not all of the defendants. 
Minimal diversity is enough for constitutional purposes, but not enough for 1332. 

Minimal diversity is enough in class action cases. 

Complete diversity rule: 

No π is a citizen of the same state as any of the ∆s. (Strawbridge case)

Exceptions: 

1. most courts held no complete alienage req't when suing under 1332a3.

2. class actions

Advantages:

Prevents bias against aliens and promotes IC. 
Disadvantages:

-overcrowding f. courts

-requires f. judges to interpret and apply state law, for which not well equipped

-inefficiency, b/c f. courts must often resolve issues of f. judicial power that would not arise in state court or as part of an ADR process. 

*Fed. class action fairness act, eliminated the complete diversity rule from class actions, amount in contr. exceeds 5 mils. 

Citizens of Different States/Interstate Diversity cases 

How to determine a party's citizenship for diversity purposes:

Lundquist v. Precision Valley Aviation, p. 313
Sale of stock, promissory notes, did not allege citizenship, but stated residence in Mass. alleges diversity of citizenship. 

∆ respond that he was a citizen of NH, like them, so no diversity. 

π responds that he is a citizen of Fla. 
Diversity of citizenship, when π is a citizen of a different state than all of the defendants. 

Citizenship=domicile. 

When a party changes domicile, the test is domicile at the time the suit is filed.  
J once established not lost by a subsequent change in citizenship. 
Burden of proof is on the π to support allegations of J. 

	New Hampshire
	Florida

	Owns real property
	Purchased real property and moved there in 84, kept NH as a summer home

	Paid property taxes
	Since 84, several bank accounts maintained

	Maintained functioning telephone
	Driver's license

	Had a driver's license since 1986
	Wife runs a horse farm since 84

	Registered to vote from 76 to 90, actually voted
	Summered in NH, spending as little as 2-3 weeks there

	Stated address was NH in annual corporation reports  in 86, 87, 88
	All personal belongings are here, except for certain bank accounts and some furnishings in NH

	
	Listed Fla residence on his tax returns for 87-89


TC placed the most weight on voting registration and NH residence listed on corporate filings. 

Court: clearly erroneous standard of review. 

Relevant factors: 

1. -place where civil/pol. rights are exercised

2. -taxes paid

3. -real and personal property (furniture and cars) location

4. -driver's and other licenses

5. -bank accounts maintained

6. -location of club and church membership

7. -places of business or employment

Number of imp. factors suggest domicile in Fla: personal prop, bank accounts, social membership, tax returns. Fla license vs. NH license
But voting and corp. filings are also weighty ones. 

So, no clear error. 

Domicile

To determine whether changed the domicile, look at presence in the state and intent to remain there indefinitely. 

E: If mrs. fell sick on way there, no intent can be ascertained. Present, but never formed a req. intent, so did not change her domicile. 
Prisoners, military personnel-intent is missing, no matter how long you are there, must be your intent to change. 

-For diversity purposes, a US citizen is deemed to be a citizen of the state in which he is domiciled. Can only have 1 domicile, but many residences. 
-Acquires a domicile by taking up residence in a place with an intent to remain there indefinitely. 
-Retains d until acquires a new one. 

US Citizens Domiciled abroad 

-Not a citizen of any state within the 1332 meaning, but also not a citizen of a foreign state, that one only for foreign nationals. 
-Result: cannot sue or be sued in f. court on the basis of diversity. 

-Stateless citizen knocks out diversity. 

Burden of pleading and proving J

-Rule 8, stat. about grounds for jur. 
-π has the burden of alleging jur

-π has add. burden of proving the existence of jur, if challenged by ∆. 

Collusive Creation of Diversity
-No diversity J where diversity is collusively created. 
E: assigning claim for sole purpose of creating diversity J. 

-1359, improperly or collusively made or joined. can't manufacture diversity jur. 
-2% would be ok maybe, if you are getting very little back it is not collusive.
Risks to π: 

SOL, but might be applicable tolling statute
sanctions for counsel under Rule 11

§ 1332c) 2
The legal rep of the estate shall be deemed to be a citizen only of the same state as the decedent, 

and

The legal rep of an infant or incompetent-same state as infant/incompetent. 

E: adult, injured, in veg. state, in OK, rep wants to bring a lawsuit, pers. rep in Neb. Whose citizenship counts: infant, incompetent, etc, not reps. 

Split: 
Maj: look at the citizenship of a π

Min: a number of courts held to the extent that reps steps in shoes of π, the intent to remain becomes π's.
Corporations Citizenship. 

§ 1332c) 1: 

A corp. shall be deemed to be a citizen of any State by which it has been incorporated

AND

of the State where it has its principal place of business
*only applies to incorporated entities, not all organizations. 
*The more citizenships, greater chance it knocks out diversity. If a corp. party has subst. ties with more than one state, that would kind of ameliorate bias, so it narrows div. jur. 

*can be incorp. in more than one state, but always just one PPB. 

Tubbs v. Southwestern Bell, p. 317

π is a TX citizen, sued Co. is incorp. in Mis, but PPB is in Texas or Mis?

π says it is TX, ∆ says it is Mis. 
? must be analyzed at the time suit was filed. 

Corp. operates in many states. What is its PPB? 


	Texas
	Missouri

	56% of total operating revenue generated here
	17% of customer bills

	57% of customer bills
	17% of total operating revenue

	Wages paid to TX employees were over 50% of the total wages paid
	27% of total wages

	Texas division headquartered in TX, resp. for TX reg. activities, budgeting of revenue and expenses for TX operations, and sales other activities
	Headquarters for Midwest div and overall admin. headquarters

	10 of ∆'s 31 officers and directors based here, including CEO
	18 officers based

	59% of equipment and cable
	HQ kept the coprorate books and records and resp. for company wide info services, staff about 2000

	57% of total assets
	Resp. for all customer billing and accounting

	
	15% of equipment and cable

	
	17% of total assets. 

	
	Contracting managers here resp. for neg. K for company-wide suppliers


Location of parent is irrelevant to this analysis, subsidiary corp. that is incorp. as a separate entity from its parent is considered to have its own principal place of buisiness. 

But: takes citizenship of a parent when it is not a separate entity. π has to prove it is not sep. entity. 
Tests to determine PPB: 

1. Total activity test-PPB is the state where the bulk of a corporate operations occurs, takes precedence over the state in which most of the corporate management or policymaking activities occur. 

"bulk of the activity"
2. Nerve center test-PPB is the state which hosts the nerve center, because far-flung and varied activities carried in different states, no place of those can be denoted "principal." 

"bulk of the brain"

3. Place of activity-the brains are scattered, but operations are centralized/localized, PPB is the state with lesser execs, but principal operations takes precedence over the state with significant administrative authority and activity. 

"scattered brains"

Mix of the first 2 tests.

Some states use just nerve center test. Other courts say where most of the activity is. 
Where is the bulk of the brain vs. where is the bulk of activity. 

Here, ∆'s org. structure is more closely analogous to the corp. who are analyzed under the place of activity test: 

operates unifrmly throughout 5 states

55% of activities and assets in TX, less in Miss

these two states contained nerve cells: admin officers and HQ in Miss, with 18 top execs, TX-10 of top execs. 

Not far flung and varied activities, which would render its principal nerve center, Miss, the det. factor. 

TX contained a sign. portion of the nerve center. 

TX has subst. amount of revenues, employees, customers. 

TX is PPB: signif. number of top officers, activities accounted for a maj of revenue, custmoers, empl, assets, officers in TX had sign. auth to oversee and control TX operation. More people in TX susceptible to injury. 

Subst., if not universal visibility is proper factor.

Burden on ∆ to demonstrate the existence of diversity here. 

Unincorporated Associations, Organizations. 
-1332 c1 does not apply. 
-Deemed to be citizens of every state in which any member is a citizen. 

E: it could be church, etc, any entity that might be organized as corp, but not incorp. We look at the citizenship of each of its members. 
If anyone of those members. Co. could change this, but did not do that. until Co. amends 1332c1. 

-Limited partnership-same, look at citizenship of everybody. This is not incorp. 

Real parties in interest. 
rule 19-joinder of nec party, 20-permissive joinder. 
Who do you have to sue in terms of an entity, if I can sue an ind. partner who is diverse from me, gets around that div. problem. 

But: if rule 19 or 20 requires you to name a partnership, may knock out the diversity. Assuming that the line up is a correct one, yes you can do that. 

2. Cases involving aliens/Alienage J. 
§ 1332-amount in contr. plus

a)2:
between citizens of a State and citizens or subjects of a foreign state

or 

a)3:
citizens of diff. States and in which citizens or subjects of a foreign state are add. parties

or 

a)4 foreign state as π vs. citizens of a state or of different states. 
Permanent resident alien shall be deemed a citizen of the state in which such alien is domiciled. 

Summary: 

1. Under 1332a2-between citizens of a state and citizens or subjects of a foreign state. One side must consist only of state citizens, while the other must consist only of aliens. 

Examples:

Alien vs. state=diversity

State vs. alien=diversity

2. Under Eze, Strawbridge, 2 aliens on opposite sides knock out complete diversity (but see 1332a3 and 1332a4). So 1332a2 requires complete alienage/diversity.
Examples: 

Alien vs. alien=no diversity (complete alienage is required)

Alien vs. state + alien=no diversity.

State + alien vs. alien=no diversity. 

2. Under 1332a3 (most courts), where citizens of different states are present on both sides, aliens on one or even on both sides are allowed (which would normally knock out diversity b/c of the complete alienage requirement). So 1332a3 does not require complete alienage, but still have to satisfy complete diversity ↔ citizens of different states.
Examples:

alien + state vs. alien + different state=diversity

state vs. alien and diff. state=diversity

3. Under 1332a4, permanent resident is a citizen of the state where he is domiciled. 

Const. problem with that, some courts threw those cases out b/c of that!
Eze v. Yellow Cab Co. of Alexandria, p. 324

π (citizens of Nigeria) v. Yello Cab (Virginia), a driver (no allegation of his citizenship) MTD by YC, diversity not properly asserted, b/c no allegation of citizenship of taxicab driver. 

π did not request a time extension. DC dismissed

AC affirmed, driver is an alien, citizen of Ghana. 

Rule: fed. jur where there is a suit ↔ citizen of a state and citizens or subjects of a foreign state. 
Also ↔ citizens  of different states in which citizens of foreign states are add. parties. But diversity must be complete. Strawbridge case. 
A diversity suit cannot be maintained in f. court by an alien against a citizen of a state and a citizen of some other foreign country. 
2 aliens on opposite sides knock out complete diversity. 
it is π's burden to plead, you have to plead that there is diversity, 

Court said no jurisdiction, b/c no complete alienage/diversity. 

Hypo 1:

If Nig v. Va –would be no problem, but if add Ghana, no complete diversity. 
For the most part, you can cure diversity jur problem by dropping the nondiverse party. 
We have to have complete diversity, no π and ∆ can be of similar citizenship. 
We treat different countries as aliens, like here, can't be alien-alien. 

Hypo 2: 

MD and Nig v. Va and Ghana. 

Add another π who is a citizen of MD. 

Under 1332 a3, most of the courts held it is OK, no complete alienage requirement when suing under this section. 
Why would this be OK? We don't allow aliens on both sides, but if citizens of diff. states are present, then we allow that, whether aliens on one side or both. 

Hypo 3: 

Nigeria (but Eze is perm. resident and domiciled in Va) v. Va

if Eze domiciled in VA and legal perm. resid. alien, we don't want this in f. court anymore. 
Co. trying to eliminate case where aliens able to use diversity. Can Co. do that? yes, complete diversity rule is not compelled by the const, AIC is not too. Co. wants to cut down on the number of cases that come in. 

But, const. problem with that: through this statute, Co. grants J under a2 where it does not appear can be such jur., no fed. ingredient.
To the extent perm res. provision would allow that: it would be unconst. Why? Next hypo is the illustration.
Hypo 4: 
Nig (resident of MD) vs. Va and Ghana. OK under 1332a4, so comes under 1332a3
Explanation of the const. problems with this being in court: 

We know that Nig vs. Ghana would be a problem. Is there a const. problem? If Va is here, it is const, b/c comes in under 1332a3, we got a dispute between an alien and citizen of state, minimal diversity is present. 
But: if we take Yellow cab out, problem: Co. trying to turn Nig. citizen into a citizen of MD, it is unconst. for A3 purposes.
Even 1332 presents a slight const. problem. 

Under A3, if we have Yellow cab, we got minimal diversity that is enough for A3, even though we have aliens on both sides, we are still expanding jur that we might not have had before, but that is a result. 

Co. wanted to cut back on diversity. Some courts threw those cases out b/c of that. 

Eze v. Akapu=Nig v. Ghana-no fed. ?, then A3-2 goes away b/c they are both aliens. 

Just no alien v. alien. 

Co. authorized to cut back or vest, but can't go beyond A3-2, there is no provision in jur. statute, so it is out. 

in our example, alien with green card deemed to be a citizen of a state. 

Co. can't tell the courts what to do. 

under the statute , if he is cit. of MD vs. Va and alien

! we don't have complete alienage, we can't do it under a2, but we do it under a3, and it works under a3 const. 
Battle: plain meaning vs. what Co. intended. 

in the circuits about the extent to which even if there is a min. diversity. 

US Citizens w/Dual Nationality. 

Maj: ignore the foreign citizenship of such US citizen.
Foreign Corp. whose PPB is in the US

4 approaches:

1. 1332c1 arguably applies only to domestic companies, not to those incorp. abroad. 

So, since this section does not apply, citizenship of a foreign corp. would be determined under the law as it stood before 1958: such entities would be citizens only of their foreign state of incorporation. 

2. But, if we read 1332 as supplementing pre-1958 law, this makes these corps citizens both of the country of their creation and citizens of the State of their PPB, making them dual citizens. 

3. if assume 1332 was meant to be the exc. basis for determining corp. citizenship, since there is no US "State" of incorporation, these foreign corps citizens solely of hte state where their PPB is located. 

4.(maj) if ignore the cap. of the word State, it makes these corps citizens of their foreign state and of the US state of their PPB. 

If par an alien, diversity J don't exist is this corp. is suing or sued by another alien

Also no diversity if suit brought against it by a citizen of that state. 

US Corp. with PPB abroad: 

Some courts: such corps are citizens only of their state of incorp. 
E: Foreign corp. with PPB in NY:

1332c1-State from the capital letter. means state. 

So here, it is NY PPB-so citizen of NY. 

Most courts have gone with teh policy, not trying to create, would treat it France and NY v. Germany, it is gone, 

But if we read it literally, NY citizen v. Germany, we are in. 

US copr with a foreign PPB, NY incorp., France PPB-reading it more literally: we treat is as a NY citizen. 

French Copr with NY PPB-most courts will say we treat it as citizen of both. 

But if the other one, we are in. 

The readings of the statute are quite inconsistent, look at p/p underlying it. 

on the exam: dual citizenship on the exam, spot the issue at least. Bottom line is determining citizenship, if the courts can't make up their minds. 

Just look for the issues. The policy is to try to preserve f. jur where diversity seems to matter most. 

Curing the defect: 

Dismissing of a nondiverse ∆ cures the defect. 
Necessary party cannot be dropped. 
A change in partnership (partner drops out) after the filing does not help. 

? If π changes citizenship after the filing, does not matter. *But for removal purposes, it matters, ∆ can remove now if the move creates diversity. 
Rules for determining citizenship:

Ind, citizen of the US is a citizen of the state in which he is domiciled. 

Corp is a citizen of any state in which it is incorporated and of the state where its PPB is located. 

Trustees' citizenship determines citizenship of trust

Representatives are citizens of the same state as the represented party. 

Permanent resident aliens are deemed citizens of the state in which they are domiciled. 

Partnerships/other unincorp. ass'ns are citizens of each state in which any partner/limited partner/member resides. 

d.
Amount in Controversy

-A3 authorizes diversity cases regardless of the size of the dispute, but: 

-1332a-DC shall have original J of all civil actions where the matter in controversy exceeds the sum or value of 75K, exclusive of interests and costs. 

-class action fairness act has a different AIC for class actions, in excess of 5 mil. 

-1332b designed to take care of the problem where you allege a lot, not likely to get it, it is not exactly a sanction, but DC can sanction you, making you pay the other side's costs if you are so below. 

*π must allege in the complaint that AIC exceeds 75K against each ∆. 

If ∆ or court challenges that, π must demonstrate that the AIC is met, court would examine the AIC w/t turning the inquiry into a full-blown trial. 

· Good faith test: Amount claimed by the π will be accepted as being the true AIC if it is apparently made in good faith. St. Paul Mercury case.  



Subj. comp: what the π actually knew or believed



Obj. comp: what a reas. person would have known. 

· π need to show that there is a possibility of recovering the statutory minimum. 
· The good faith test would not be met if ∆ can demonstrate that π inflated the amount claimed merely to bring this suit in f. court. 

· Legal certainty test:  we will accept π's allegation, unless to a legal certainty, π can't recover this jur. min. But: a good faith claim won't always be dismissed when it appears to a legal certainty that π cannot recover the jur. min. Ask, whether the legal certainty is such as to reveal an objective lack of good faith on π's part. 
· E: valid statute or contractual provision limits liability, even if actually suffered loss over 75K. π may argue that the law is unconscionable. 
Coventry Sewage v. Dworkin Realty, p. 332

K, service fee based on invoices from water auth., increase, Stop & Shop refused to pay. At the time of the complaint, AIC exceeded jur. min. Then before answer is filed, billing error discovered, then bills reduced to only 18K, less than jur. min. Undisputed portion paid, disputed 8K. 
Rule: de novo review. party invoking fed. jur carries the burden of proof. 

AIC is determined by looking to the circumstances at the time the complaint is filed from the facts of the complaint, unless it appears or in some way shown that the amount stated in the complaint is not claimed in good faith. 

Subsequent events reducing AIC do NOT divest the court of J. 

Court must look at whether it appears to a legal certainty that the claim is really for less than the jur. amount. 
You can't moot f. jur by paying off the π. 
So here, Coventry really made in good faith the claim and did not know it was a mistake, could not discover by its own actions, had not duty to make that aff. action. It took affirmative actions on the part of somebody else after the case was filed. 

If it turns out the claim was never worth jur amount. good faith+no way of you knowing, we will pretend that this subs. revelation just a subs. event. PV: weird, unusual. 

Subsequent revelation:

Sr as to what the AIC was when the suit was commenced will affect the court's J if it establishes π's lack of good faith. We now reveal it never was worth it; smth about the date of filing revealed. Means to legal certainty the π could never recover that amount as measured on that date. 
E: π's realization that it made a bookkeeping error in calculating the amount owed. 
American Mutual case-∆ records not available at the time, so π forced to estimate, then during discovery, learned it was below the stat. min. 

Subsequent event:

Smth happens after the suit is filed. Won't affect a court's SMJ as long as the jur. min. was met at the time the suit was filed. 

E: abandonment or dismissal of some of π's claims, ∆'s payment of a portion of π's demand. 

Aggregation of Claims: 
state of flux, b/c of 1367, supp. jur statute. 

1. Atty fees/interest/punies
We can aggregate (add to compensatory damage claim) so long as there is a stat. or contr. basis for it. 
E: Coventry: K provided for it, can add it, punitive damages will come up in PI cases, not in K, if you can get p for that cause of action, that you can agg. if you can't or there are limits as a matter of a state law, you cannot. So long as you have a legal basis for recovering those things, you can add it. 

2. Any π may aggregate all claims related or NOT against a specific ∆ under R18. 

E: unrelated to the accident a laptop claim, can aggregate pi and property damages. 

Pat ok, 80K, 70K plus 5K for laptop, it is allowed, just 75, out for not being over 75K. 

that is imp, b/c when we get to suppl., it has to be related 1367. but here, can agg related or NOT. 

But: each π must meet AIC against each ∆, even if so aggregated. If not, see if it comes in under SJ. 
3. SJ claims. 

π1+π2 v. ∆

π1-100K

π2-50K

Gen rule: each π must meet AIC against each ∆. But now, SC in Exxon case, held that SJ supports π2 claims against ∆, so long as one π gets on board, the other can come along. Does not matter that π2 claim does not support jur. 
Exxon: if the other elements of J are present and at least one named π satisfies the AIC req't, the DC may exercise SJ over other π whose claims are for less than the J amount, but part of the same case or controversy.
4. Joint titles
Multiple ππ suing the ∆ where each slice of the pie can be worth less. Parties have a common and undivided interest, so allowed to aggregate if multiple ππ suing one ∆, or single π suing multiple ∆∆. 
E: hammel coll: each 25% of the collection, we can aggregate, we each had a 25% right to all of the collection, playing cards example in book, rare situation, usually JT in property claims, single right or title, theoretically, you don't get the whole, but have a claim to a part of whole, then you can aggregate. 

Also, same for joint and several liability in PI case. 

3 def, even d1 share is 25%, has ot pay the whole thing to P. 

Computing the AIC in suits of decl and inj relief:
state of flux again, book suggests that SC never resolved, no def. rule in 9th Cir. as well. 
Numerous views: 

Some courts: look at that from π
Some courts: look at that from ∆ perspective
Some courts: both π & ∆ (either one)
Some courts: consider the value of the suit to the party invoking f. J (π in a suit initiated in f. court, and to ∆ in a suit removed from state to f. court). 

E: π wants to have a ∆ remove a tree. View is less jur amount, 50K, really big tree, cost ∆ 100K to remove it. 
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