Civ Pro - Introduction
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· Overview of Civ Pro: 

· Once you have a lawsuit, the next question is WHERE?

· In a Civ suit, a P has the choice of bringing her suit in either state or fed court  (if concurrent jdx) or may be able to do so in different states.

· How fast do you want the issue resolved? Juror pool? More convenient and beneficial for your client?

· Then other lawyer will say wrong jurisdiction or removal from state - federal (1441)

· Res judicata: you only get one shot, so once you have day in court with D you are done

· Judgment becomes final and cannot relitigate

· Alternatives to Civil Litigation (Alternative Dispute Resolution –ADR)

· Arbitration

· Formal, may be binding (if binding, then barred from court), decision driven by 3rd party, favors businesses

· Meditation

· Non-binding, person in room helping them work it out, less formal, decisions are driven by the parties

· Good Faith Bargaining

· Court- Annexed ADR 

· Some other alternative than court, unpopular since non-binding, people end up going to court so more $$, not mandatory, small claims help litigation

· Professionalism & Procedure

· Must act competently
· Don’t harass opponent

· No frivolous pleading or motion actions – good faith argument

· Proper investigation

· If don’t follow Model Rules of Profession Conduct (MRPC): 

· Sanctions (even get disbarred) – fines, shifting costs, dismissal of case, reputation – to deter future misconduct 

· Before receiving a sanction, the attorney must receive notice (Mendez)
· Personal JDX
· In Personam Jurisdiction: BASIS + NOTICE

· Basis = When does court have basis?
· Traditional, LAS, Min. Contacts 

· Notice = right to sue

· Types of Jurisdiction

· In Personam – power court has over an individual person (see basis for jdx below)
· In Rem –Declare title to the whole world (presence of prop = jdx)
· Quasi In Rem 1 – boundary dispute with a specific parties, not binding to the world 
· Quasi In Rem 2 – hybrid of in rem and in persona
· Getting to P through property (Need MC – DFL for jdx)

· Collateral v. Direct Attack – defenses to enforcement of a judgment
· Collateral – separate lawsuit, where you are challenging validity of prior judgment in other case by seeking to bar the judgments enforcement 
· Rule: You cannot collaterally attack for lack of jdx, if challenged it in the first lawsuit or appeared without objection
· Direct – part of or in continuation of the original suit (go from TC to AC or Rule 60(b) & stay in TC)
· Asking court to set aside default jud. – wipe out judgment & proceedings

· Advantages: if successful, puts an automatic end to enforcement proceedings
· Risk: enforcement proceedings are quick

· Basis for Personal Jurisdiction
· - Long Arm Statute – reach beyond state’s borders to get personal jdx over nonresidents

· Rule 4(k)(1)(a) allows federal court to borrow LAS 

· - Traditional Basis 
· Voluntary Presence – personally served while w/in the state even if merely passing through
· Rule of Territoriality (Pennoyer)– have to be served in the jurisdiction
· Knowingly & voluntarily go to state & served = JDX
· Exception: Fraud, forces into the state or witness immunity
· Consent

· Implied or expressed agent in the state to receive service

· If agent, it is as if D himself was served in the state

· Choice of Forum Clause (expressed): agree in K that a state, not your own, will be the state where all disputes are litigated – cannot be an adhesion contract
· Voluntary Appearance in Court – you or your counsel show up w/out objecting

· Domicile: state where a person has taken up residence with the intent to remain permanently or indefinitely (only one domicile)
· - Modern IN PERSONAM JDX Basis – Minimum Contacts Analysis (International Shoe)  
· “if D be not present, he must have minimum contact with the forum that the suit does not offend traditional notions of fair play and substantial justice”

· Purposeful Availment – where D’s contacts are purposeful or has D purposely availed itself to the privilege of conducting biz in the forum? 4 Main Categories:
1) Activities in the forum (solicitation plus) – If internet website use Zippo below
· International Shoe : D’s employed sales personal, sold products and delivered merchandise in the forum 

2) Contractual Relationship with forum residents (or other legal instrument)
· McGee: Breach arose directly out of the contact even though only one contact/K in the state (solicitation, insurer agree, letters)

· Hanson: Del Trust Co. didn’t expect to be sued by 3rd party sister in Florida. Someone else’s unilateral act cannot create PA. 
· Burger King: Lawsuit arises out of breach of K & D knew that K was made in Florida, thus expected to be sued there. Look at the course of conduct required by K.
· One contract is enough if substantial (duration, $$, extensiveness of rela.) 

· Choice of Law Provision language – also required D to direct activity to state
· Nexus of foreseeability to be sued in that court

· Partnership relationship: what 1 does is attributed to the other

· Chalek: If mere passive buyer then no jdx, unless substantial K. 

3) Stream of Commerce (not a gen. jdx theory, only specific) –usually products liability cases where out of state resident has placed a product into the SOC with the reasonable expectation that the product will eventually arrive in the forum 
· Worldwide Volks.: Unilateral act of P (driving through forum), so not deemed to flow down the stream. Stream ends where purchaser buys it. 
· Different Views for SOC: (in order from most liberal to most conservative)
1) Ginsburg: national contacts test (selling anywhere in US)

2) Brennan: Pure SOC (put it into the stream & stream ends up in forum = jdx)

3) Stevens: Volume/Value/Hazard
4) Breyer: one product not enough 
· 4  members of the Court endorsed the basic model without the plus 
5) O’Connor: SOC + (D directly or indirectly served the market in state) – Asahi
6) Kennedy: direct targeting test

· 4) Effects Test – D causes an effect within the forum state through activity undertaken outside the forum state (Calder v. Jones – D, residents of Florida, publish a defamatory article about a Hollywood actress who was a resident of CA = jdx )
· Intentional wrongful act (Calder- P sues reporters for libel targeted at CA D)
· Expressly aimed conduct at forum

· D knew that the brunt of harm would be suffered in the forum 

· Other - Zippo Internet test: Active, passive and somewhere in between 
· – Doing Business (if GJ, then at home): repeated online contacts that allows some type of interaction between the webpage and the in-state user (virtually present) 
· -  Interactive: minimal level of user participation like posting comments
· – Passive: just post online, merely informational, allowing for no user interaction
· Relatedness - General v. Specific Jdx. 
· - Sliding Scale: more contacts, less relatedness, fewer contacts, more relatedness
· 1) Specific Jdx – Case arises from D’s direct activities in forum state
· Different Tests: (more strict to easiest)
· – Proximate Cause: show foreseeability, but-for and legal cause (sub. factor)
· – PC but-for overlay: (Novak v. Tak How) death didn’t result due to relationship but for that relationship she would not have gone and then died

· – Lie in the Wake: contract issue that does not arise out of the breach, but the claim arises out of what happens due to the breach (collateral damage)
· – Substantial Connection: P’s claim has a sub. Connection w/ a business relation D has purposefully established with forum state. 
· – But For
· 2) General Jdx– claim totally unrelated to D’s forum contacts  (harm elsewhere) 

· - Nature of contacts are systematic, continuous & substantial (doesn’t matter what lawsuit is about) – D is essentially “at home”
· Does not arise directly out of contact of forum
· Need not only step through the door, but also sit down and make itself at home
· Need examine d’s contacts over a period of years prior to P’s filing complaint
· If corp, need to show corp is “at home” (principal place of biz or place of incorporation) not just “doing business”  - Goodyear
· May then use jdx by necessity (nowhere else you can get jdx)

· ***Note: Huge risk by suing in a state in which SJ is unavailable and rely solely on GI because get protective action so barred from filing elsewhere***

· Reasonableness – Heavy burden on D to show unreasonable once MC is met. D needs to show: (Gestalt Factors)
1) Burden on the D to prove inconvenient 
2) Forum’s interest in litigating in forum

· Providing a forum for its citizens, to protect its citizens, deter manufacturers.

· Better equipped to apply its laws than other forums.
· Asahi: unreasonable for CA to exercise IPJ. Remaining parties were Japan v. Taiwan. Courts shy away from int’l disputes.
3) P’s interest in litigating in forum

· Witnesses, evidence, etc

· P’s necessity (only forum in world, only forum can sue all D’s, no other US forums)

4) Interstate judicial system’s interest in efficient dispute resolution 

5) Other state’s interest in furthering substantive social policies
· Did this state’s interest outweigh theirs?
· ***Note: When out-of-state defendant exercises privileges of conducting activity in the forum state, it obtains benefits of its laws, and this gives rise to the obligation to respond to suits there. – Quid Pro Quo*** - Purposeful Availment
Modern IN REM JDX Basis: Minimum Contacts 
· True In Rem: dispute over property between 2+ people 
· Conclusion: against the world and binds everyone whether or not involved in suit

· Property has to be within forum’s borders to get jdx
· Quasi In Rem: only affect interest of particular persons involved in suit

· Boundary dispute: who owns the 3 ft strip of land (title between two people)  

· Hybrid: P has no interest in property but using it to satisfy claim (getting an absent D through property)
· Pennoyer Traditional Basis– if property in state, then jdx 
· Shaffer New Basis: Minimum Contacts apply 
· Actions against a person’s property are really an action against the person. So you’re really trying to get IPJ (always start with that analysis and then do QIR)

· If Hybrid, then new D-F-L approach: Connection between Defendant & forum state & litigation 

· Real property is bigger type of connection with state than intangible property

· In Personam Jurisdiction: BASIS + NOTICE
· Due process also required a reasonable method be used to notify a D of the lawsuit, so she may have opp to be heard. 
· Rule 4 = non-constitutional/statute components

· Mullane = Constitutional components

· Notice 

· Rule 3 – Complaint is the basic document that starts the lawsuit 

· Once filed, D needs notice (rule 4 below) & opportunity to be heard
· RULE 4 – Service of Process

· Rule 4(a) – Contents needed in the summons (name, directed at D, time, signed and court’s seal)

· Rule 4(c) – Party needs to be served within 90 days by someone over 18 that is not a party in the case if not then dismissed (starting from complaint day) – may extend if good cause

· Rule 4(d) – Waiving Service (D waives service summons)

· Carrot & Stick Rule: If D returns has an extra 30 days to respond to complaint after sending waiver back (carrot) but if D doesn’t sent it back then D pays for service (stick)

· Not waiving right to say later that venue is improper or that not guilty (defenses)

· Rule 4(e) – Serving an Ind. Within the US (need to try at least 3 times)

· Borrow service rule of the state where service was made or the forum state OR

· 1) Serve person personally, 2) leave copy at person’s home with someone that lives there or 3) serve an agent 

· Rule 4(f) – Serving Ind. In Foreign Country
· Use internationally agreed means of service that is reasonably calculated to give notice

· Rule 4(g) – Serving Minor or Incompetent Person
· Use state rule where service is made

· Rule 4(h) – Serving Corp or Partnership
· Borrow service rule of the state where service was made or the forum state OR
· Agent & by mailing to D
· Rule 4(k)– Summons (How to Make Service & Where)- Federal LAS
· 4(k)(1)(a) – Limited by LAS in the state in which they sit (limits forum shopping)

· borrow state LAS & use minimum contacts analysis
· Exceptions when the DC doesn’t have to use state LAS:
- 4(k)(1)(b) Bulge Rule: allows jdx over a party joined as long as served w/in US & no more than 100 miles away from the courthouse

- 4(k)(1)(c) Interpleader Statute: May be served nationwide as long as federal statute says so
· allows federal jdx over specific cases (will come back to next semester)
- 4(k)(2) – a way to get jdx over D that is not subject to any state jdx and has MC with the US and arises out of fed law 

· Immunities of Service

· Witness Immunity

· If come in to cooperate or testify in a case, then cannot be served
· Not provided in CA
· Trickery or Fraud Immunity

· Trickery may not be enough but if fraud then strikes out service
· Mullane Case: Constitutional Components
· Notice needs to be reasonably calculated under the circumstances
· Adequacy of Notice: Depends on circumstances of the particular case + likelihood that the method of service will be effective OR no less effective than other means.
· Does not require actual notice
· In Mullane, Statute said notice can be done through publication, but wasn’t proper notice unless we don’t know person’s identity. 
· Need to take into account the circumstances to determine if notice is enough
· If find out that they don’t get the notice, then may need to take further steps

· Challenging Service & Process
· Burden of proof for reasonableness is on D
· Must be included in D’s first response to proceedings in fed. Court
· Cannot do direct attack b/c appearance to would establish JDX. Since D is served, must make motion to dismiss 
D who makes no appearance and has default judgment entered against him may later challenge sufficiency of service of process by filing motion to vacate judgment or through collateral attack on the judgment. 
· 0Subject Matter JDX

· Jdx requires both authority over the category of claim in the suit (SMJ) and authority over the parties (PJ) so that the court’s decision will bind them.

· PJ – Power over parties 

· SMJ – power to hear/adjudicate certain cases

· Non-waivable & can be brought by any party at any time

· Two Types of Trial Courts

· General Jdx: Competent to adjudicate all civil disputes except those specifically excluded from its authority (anything except...)
· Limited Jdx: May exercise judicial power only over those subject matters that are specifically granted to them (federal)
· Concurrent v. Exclusive Jdx

· Concurrent: can sue in either state & federal court, so P can chose

· Exclusive: can only bring in federal court because Congress expressly says so

· Example: Section 1333 or 1338 (patent, antitrust, security, copyright are only in fed ct)

· Subject Matter Jdx in Federal Courts

· Article 3 sets out the judicial powers of the US

· Judicial power is not self-executing

· Congress created the federal court, so Congress has to tell them what to hear

· Section 2 – Nine Categories that federal courts can hear: (D’s prefer to be in Fed. Ct)

1) arising under the Constitution, laws and treaties of US
· Constitutional Test – Potential Federal Ingredient Test (See below)

· Section 1331 – Essential Federal Ingredient Test or Creation Test (see below)
2) Between citizens of different states - Diversity
3) Between a state, or citizens thereof and foreign states, citizens or subjects –Diversity
4) Affecting ambassadors, other public ministers and consuls

5) In admiralty and maritime jdx

6) To which the US shall be a party

7) Between two or more states 

8) Between a state and citizen of another state

9) Between citizens of the same state claiming lands under grants from different states
· Potential Federal Ingredient Test (Const.) – Osborn 
· Statute Language: “sue or be sued”

· A case arises under Fed. Law whenever there is a federal ingredient in the case

· If some question of federal law might have to be considered in order to resolve the cases, then the cases arises under fed. Law 

· The ingredient doesn’t even need to come up, as long as potentially there

· Gives us a broad test to squeeze into “arising under” 

· If statute doesn’t mirror anything from Section 2, then use this test

· Creation Test: whatever body of law (state or federal) creates the cause of action

· If state law creates cause of action , then don’t have federal ? unless EFIT (see below)

· Essential Federal Ingredient Test Section 1331: ( No AIC issue)

1) P’s claim is not created by federal law  

2) But included an Essential Federal Ingredient 

3) Fed ing. must actually be disputed
4) Fed. ing. must be substantial (added by Merrel Dow)

· To what extent is the outcome if the case going to have an impact outside of case 
· Would congress want this case in fed ct?
5) Must appear on the face of a well-pleaded complaint 

· The federal question must appear as part of the plaintiff’s cause of action as set out in a well-pleaded complaint – look only at what P pleads

· Cannot assert anticipated federal defense to complaint

6) Make sure it does not disturb the separation of state and federal cts

· issue won’t come up again and again (make sure not to open floodgates)

· Artful Pleading: prevents a P from defeating federal jdx by disguising what is clearly a fed claim as a state claim 

Diversity JDX – Section 1332 (don’t worry about fed. question here)

· Diversity Fed Jdx if: (need complete diversity- no P from same state as D)
(a) - Amount in controversy exceeds $75k , exclusive or interests & costs (see below) &

(1) citizens to different states  - Interstate Diversity
(2) Citizens of a state and citizen/subjects of a foreign state – Alienage Jdx

· Foreign state can be two completely states  and considered the same

· Need complete alienage

· Can’t drop partner after, but can drop a party 
(3) Citizens of diff. states in which citizens/subjects of a foreign state are add’l party – Mix

· Complete diversity but not complete alienage
(4) Of a foreign state defined in § 1603(a) of this title as P in citizens of a state or different states. (did not go through in class)

· Reasoning: Want to avoid bias from the state court

· Generally excluded for div. jdx: Probate & domestic relations

· Note: If CA citizen and foreign citizen, disregard foreign citizenship

· Stateless citizen – US Citizen domiciles abroad cannot sue or be sued in fed. ct

· Amount in Controversy

· Greater or equal to $75,001
· Burden of proponent of federal jdx 

· Aggregation of Claims: can stack up all claims against that particular D to come up with AIC

· Can only be in respect to that 1 D not with other D’s

· How to determine AIC:

1) Good Faith Test: amount state by P in the complaint is presumed true.

· Sanctions under Rule 11 if overestimate 

2) Legal Certainty Test: D can prove with legal certainty that P cannot recover AIC 

3) Subsequent Event (jdx remains) v. Subsequent Revelation (jdx doesn’t remain)

· Sub Revelation: when you learn afterwards that the state of things when you filed were different than you alleged (reveled later)

· Bookkeeping error

· Example of Sub Event: dismissal or some or P’s claims 

· How to Determine AIC if Declaratory Relief:

· $1 million view example

1) Look at it from either P or D’s perspective (majority)

2) P’s perspective (value to P)

3) Proponent rule (value of party invoking fed jdx) 

· How to Determine Citizenship for Individual? – Determine at the time of the suit
· Citizenship = Domicile (can only have one)
· Physically present + intent to remain indefinitely
· Bank One Factors: Intent, pay taxes, drivers license, property there, bank account, job, church, registered to vote

· How to Determine Citizenship for Corporation? Section 1332 (c) – Multiple Citizenship

· Citizen of every state & foreign state where incorporated AND
· Unincorporated corps are deemed to be citizens of every state in which any member is a citizen

· Where principal place of business (can only have one) – Question of Fact

· Nerve Center Test: where headquarters are & where the high level officers meet 

· Supplemental Jdx - Remember: each claim, counterclaim, or cross-claim must have its own SMJ asserted in the pleadings to be heard in federal court
· §1367: A fed ct may sometimes hear claims that could have not entered fed ct on their own if they are RELATED to claims of a case over which the ct has smj ( Part of the same case or controversy 

· Shall include claims that involved joinder or intervention of add’l parties (overrules Finley)

· Two Doctrines which were replaced by  §1367: 

- Pendent Jdx: fed ct exercising jdx over claims brought by the original P’s

· Gibbs: Case got to fed. court w/fed. claims under § 1331 (fed. question). Eventually the fed. claims were either dismissed or judgment rendered; leaving only one state claim in fed. court. The fed. claims ( satisfied under § 1331. State claims ( not satisfied under § 1331 b/ c no fed. ingredient. Pendent jurisdiction of a court is discretionary; it is not a right of the plaintiff. State and federal claims must derive from a common nucleus of operative facts. 

· But if state claims are ‘overpowering’, probably won’t make the fed. ct. Federal questions should be sufficiently substantial to confer jdx

- Anxillary Jdx: court has discretion to exercise jxd over claims asserted by parties other than the original P (counterclaims, cross-claims, impleader, etc.)

· Ancillary claims are allowed as long as the parties are in a defensive position or it is brought by someone other than P, there must be a CNOF

· Owen v. Kroger: P amended complaint to include an add’l party, which defeated complete diversity. Only Defendants can bring in an ancillary claim which may destroy diversity.

- Pendent Party Jdx: P adds a Jurisdictionally insufficient claim against one D to a jurisdictionally proper claim against another. Must look at CONGRESSIONAL INTENT

· Aldinger: Aldinger sues for being fired for living with her bf. Her principle claim was based on fed § 1983 Civil Right. Aldinger then brought suit against county w/state law claim based on same incident.  Although the claims came from CNOF; Congress did not intend to have claims towards cities and counties in Fed. Cts. Therefore, the D2 and the claim were thrown out.

· Finley: Finley asserted a fed claim against US, and state claims against other defendants. Court concluded that pendent jurisdiction must be granted not only by constitution but also by a statute. Looks at CNOF and then looks at Congressional Intent. Then: Is there anything EXPLICIT that shows that Congress DOES want JDX in this situation? Conclusion: Ct doesn’t do anything unless Congress tells us to do so. 

· So Congress decided to tell Courts what to do: WITH 1367!! Jurisdiction held improper under Finley and Aldinger would be upheld under 1367. 

· Section 1367

(a): District courts shall have sup jdx over other claims that are related to claims in action where there was original jdx that are part of same CASE or CONTROVERSY

· Such claims include joinder/intervention of add’l parties

· Now uses a broader /liberal interpretation “case or controversy” rather than narrow CNOF. 

(b): In diversity cases, district courts shall NOT have sup jdx over claims by P’s against person made parties under R14, 19, 20, or 24 if violate the diversity (Kroger v. Owen)
 (c): List of claims that courts may decline to exercise sup jdx 

· APPLYING 1367 for exam

· What kind of claim is P raising?

· Is it a state claim or fed. claim against one or more Ds?

· If state claim: P has to use Supplemental jdx to see if the additional claims are allowed in. 

· Look at § 1367(a): is this part of the same case and controversy?

· If diversity is an issue: § 1367(b): Is there a joinder or intervention of additional parties?  Is this going to be a (b) problem? Is the basis of fed. jdx. Diversity?

· Are there discretionary issues?

· See if there are any statutes that expressly prohibit the exercise of JDX. 

· Hypo: P (CA) v D1 (Ny) & D2(Ny)

· P v D1 1332 & AIC

· P v d2 No AIC – 1367(a) – but here d2 was added under r20 and it was a claim by P to D added under r20

· Exxon: If complete diversity, but AIC problem like in Exxon where some P’s claims fulfilled AIC but not each one. Court will allow 1367 to cure AIC but not cure complete div problem. 
· Where there is one D or a class of Ds (R23), supplemental jurisdiction will be proper if at least one P meets AIC.

· Removal : can remove from state to federal court in general jdx by D only (§1441, 1446, 1447)

· P brings case in state court, but D wants to remove to federal court. 

· Allows D to overrides P’s choice
· Make sure that there is a federal question or diversity

· Section 1441: provides for jdx of cases that could have been brought in fed court (Section 1331 & 1332)

· 1441(a): if case could have been brought in fed ct in the 1st place, then removable 

· § 1331 cases could always be removed b/c of § 1441(a)
· 1441(b): Special Rules for Diversity Cases

· Cannot remove from state if any D is a citizen of that state court (no bias)

· D’s sued under fictitious names will be disregarded

· Section 1446- Procedure for Removal – File Notice

· (a) Need a short plain statement of the grounds for removal = notice 

· Then up to P to file a motion to remand

· Filed 30 days after the receipt by the D of the initial pleadings 

· (b)(2)(a): All Ds who have properly been joined & served must consent w/in 30 days

· P v. D1(served) & D2 (served) & D3 (not served) 

· Only D1 & D2 need to consent because D3 still hasn’t been served

· Problem if D2 doesn’t consent

· Sham D Problem: P sues D1 & D2 who are served and want to remove and then P brings D3 fraudulently (claim is utterly frivolous or bad faith)  to defeat diversity or simply so they don’t consent for removal

· (b)(2)(b): Each d has 30 days after they’ve been serve to file notice of removal 
· (2)(c): 30 days start after last served D

· Section 1447: Procedure After Removal  - What P can do to get back to state court?

· (c): Any defect other than lack of SMJ (since that can be brought at any time) must be made within 30 days after filing notice of removal 

· An order remanding a case may require D to make payment of cost and attorneys fees for cost of removal
· (d): An order remanding a case to state court is not reviewable
· (e): If after removal, P adds a D whose joinder destroys SMJ (from same state), the court may deny joinder or permit it and remand back to state court
· Consists of Personal Jdx/Notice, Subject Matter Jdx and Venue

· If PJ, that means can sue D all throughout CA, but because of venue it narrows it down to D being able to be sued in a certain area in CA and not all. 
· VENUE

· Refers to the geographic location of the court in which the lawsuit is filed

· Venue focuses on whether the selected court provides a convenient location for the dispute – has nothing to do with power of the courts

· Personal right and can be waived by defendant or altered by agreement 

· Lack of proper venue does not automatically deprive a court of the authority to adjudicate the matter

· Can change/transfer venue if make a mistake 

· Focus on: 
· Where the parties are from—reside, business

· What gave rise to the litigation?

· Where the C/A arose.

· Where the seat of gov. is (if gov. is involved in case.)
· Two Types of Venue – Local & Transitory Actions

· Transitory Actions: the underlying claim does not lock the controversy to any specific venue (Ex: Contract and tort cases)

· Local Actions: directly affect the ownership or possession of real property – can only be filed in the locality in which the real property is situated. 
· Note: must be about property: if damages to property( tort claim and is thus transitory.
· CA always recognizes Mixed Actions
· Venue in State Courts 





· Venue determines the county the suit will be in. Most actions are transitory.


· 
Refer to State’s civil codes (Cali); 

· § 392: Local actions: Lawsuits involving real property must be brought in county were property is located. Anything for real property, foreclosure, quiet title, etc. 

· § 395: 3 ways venue can be determined

· county where D’s resided.

· county in which injury occurs.

· D has contracted to perform an obligation in a particular county. 

· If none of D’s reside in state/county or it’s unknown where they are from; action can be tried in any county. 
· Venue in Federal Courts : Section 1391 –Venue Generally (not special venue statute)

· - Only applies to cases that are originally filed in federal ct not cases that were removed to federal ct

· venue must be satisfied for all original parties

· - No distinction between local and transitory

· (a): Section governs actions brought in district court not state court

· unlike CA, type of cases aren’t distinguishable 

· (b)(1): A district where ANY defendant resides, if all defendants are from the same state where the district is location

· (b)(2): A district in which a substantial part of the events or omission occurred arose

· Bramlet Case: not limited to the district where the MOST substantial event 

· Example: P filed d1 and d2 in WDNY

· d1 sub part in WDNY but D2 not sub part and D1 cannot file a motion to transfer but d2 can because not proper

· d2 can use 12 b3 or 1406

· p will say don’t dismiss transfer under 1406

·  (b)(3): Fallback (only use if not 1 or 2) – if proper venue in no other district, then any district in which any defendant is subject to the court’s personal jdx

· only relevant usually with foreign D’s or most/all actions occurred outside the country

· (c): Residency 

(1) a natural person =  domiciled
(2) an entity, if a defendant resides where they have personal jdx and if a plaintiff in the district where it maintains principal place of biz

· always read with B1

· (3) a D that isn’t a US resident = ANY district

· have no claim to a venue objection

· (d): Corporations in States with multiple districts (like CA) reside in ANY district in that state within which its contacts would be sufficient to subject it to personal jdx, but if not such state then resides where has the most significant contacts

· Note: A Defendant waives his right to challenge the venue if he does not do so in the answer to the complaint.
· TRANSFER

· Change of Venue: Section 1404 

· For the convenience of the parties (private factors), in the interest of justice (public factors), a district court may transfer civil action to any other district where it could have been brought or where parties consent to 

· allows a case to be transferred from one federal district court where venue is proper to another district court (intra system ( if not then FNC)

· Even if improper but all consent to it – if one does not consent then improper

· Skyhawke Technologies Case: When a D wants to transfer from one proper district to another, they then need to determine the convenience to the parties and witnesses by applying private and pubic interest factors:

· Private factors: convenience to parties and witnesses

· 1) ease of proof 2) secure attendance of witnesses 3) cost of attendance 4) other practical problems 

· Public Factors: law and justice  - what makes sense for the system 

· 1) court congestion 2) local interest 3) familiarity of forum with the law that will govern the case 4) avoidance of unnecessary problems of conflict of law
· Van Dusen Rule: If transfer under 1404(a), then the law of the transferor court will apply in the transferee court so if you could have sued in transferor court then the law of transferee (substantive law) of case follows you to the other forum

· can go to a more convenient forum, but not a forum where the law is better for you (VERY IMPORTANT)
· this doesn’t apply if 1404 transfer based on FSC

· Cure or Waiver of Defects: Section 1406

· When venue in that district is wrong, a district court can dismiss or transfer case to a district where action could have been brought 

· Motion to dismiss for improper venue – Rule 12(b)(3) or 

· transfer to proper place or dismiss through 1406

· Can only use transfer provision for intra system but use Forum Non Convenience is different system – See Below

· Van Dusen Exception: If the P gets venue someplace where it is improper just b/c the rules are favorable, then the ct will use §1406 to either dismiss the case or transfer it, but it will not allow the rules of the one district follow the case to the other district

· Multidistrict Litigation – Section 1407

· Federal judiciary may coordinate or consolidate pretrial proceedings in the interests of justice and efficiency 

· When civil action involving one or more common questions of fact are pending in different districts, such actions may be transferred to ANY district for coordinated or consolidated pretrial proceedings

· Ex. there were a ton of anti-trust cases involving the same company springing up all over the place.  So the judges transferred all the cases to one judge or one panel and then all the cases could use the same deposition from the president of the company, along with all the same files for discovery.  

· Burden of Pleading/Proof  
· P has the burden 

· P is not required to plead venue but if the D makes a motion to dismiss then P must be able to prove venue is proper

· If D wants to object to the venue, it must be raised in the first responsive pleading
· Forum Selection Clause

· A provision in a KK where parties to K designate an appropriate forum in which suits specifies in the K may or must be filed.

· If sign forum selection clause saying that any dispute shall be litigate in State X, can you sue them for sure in State X because they consented
· Factor to be considered 
· Forum Selection clauses are enforceable UNLESS enforcement would be unreasonable and unjust or that the clause is invalid b/c of fraud or overreaching or if it would contravene strong public policy (even a K of adhesion can be enough)
· Mandatory FSC- shall be or must be 

· Permissive FSC – may be 

· Need to be in the scope of the matter specified 

· Many states like to enforce FSC – need to have really strong pubic policy as to why transfer should not be granted to forum

· FORUM NON CONVENIENS

· Permits a court to decline the exercise of jdx in order to permit a suit to be filed in another more convenient forum even if venue and personal jdx are proper
· Use when preferred forum is in different system

· Not a transfer doctrine, but a dismissal doctrine

· May be used in federal ct when the more convenient forum is a foreign country or a sister state

· Heavy burden that needs to show: Analysis
1) Is there another  adequate alternate forum? 

· Adequate – you can get less and that’s still adequate like in Piper

· Not adequate – lack of smj, no remedy whatsoever, P treated unfairly, not enough due process (at least a minimum)
· 2) and that the balance of private and public concerns implicated by the choice of forum heavily in favor of dismissal  - Look at 1404 – codification of FNC
· Private factors – witnesses, convenience of the parties, ability to get at unwilling witnesses. 

· Public factors – no nee dto burden US juries with foreign cases. 

· Piper Case: there was a commercial airplane crash in Scotland, every one that was killed was Scottish, plane was manufactured in PA, and the propeller was mfg in Ohio. After the suits were transferred, both parties moved to dismiss on forum non conveniens grounds. The D Ct made the decision that the most important evidence is in Scotland and unless they were clearly wrong, the higher cts are not going to over turn it

· Pretty much – if you have a foreign P and a foreign place of injury, then forum non conveniens is probably going to be allowed, even is P can’t get as much money there
· PLEADINGS 

· A written document through which a  party to a civil action either asserts a claim or a defense or denies the legitimacy of a claim or defense asserted by an opposing party

· Initial documents through which the parties present their case to the court like 

· Complaint: case-initiation pleading filed by P

· Answer: responsive pleading filed by D that wither denies the p’s complaint or asserts an affirmative defense to the underlying claim

· Demurer: either party admits the factual premise of the pleading but argues that the pleading is legally insufficient

· Approaches to Pleadings: 

· Common Law/Issue Pleadings – narrow the controversy to a single issue that could be decided

· Code/Fact Pleading – not worried about issues, but simply recite the facts

· Allege ultimate facts (just right), not evidentiary facts (too hot) or conclusions of laws (too cold)

· Notice/Simplified Pleading – short and plain statement of the claim 

· Complaint
· A complaint shall contain a statement of the facts constituting the cause of action, in ordinary and concise language

· Must accept as true all of the allegation contained in the complaint

· Allegations premised on info and belief are permitted but the party must premise on something more than conjecture or on the boilerplate recitation of the claim’s substantive elements

· Like in Doe v LA, where P’s alleged ultimate facts and based it off their beliefs of the D’s who molested, but merely used boilerplate allegations, thus allegations where not sufficient to extend the SOL

· Federal Rules

· R7: pleadings that are allowed: a complaint; an answer to complaint or counterclaim; answer to crossclaim; a third party complaint or answer to that complaint

· R12: D has 21 days after service to answer complaint

· D has two ways to respond ( answer or move to dismiss under R12(b)

· If D doesn’t file a motion to dismiss under R12(b)(6), the D waives their ability to challenged the complain and they will then move forward to discovery

· R8: Notice Pleading (no fact pleading) A pleading must contain: 

a(1): short plain statement of the ground for the court’s jdx 

a(2): short plain statement of the claim showing that the pleader is entitled to relief
· at the very least provide some factual showing 

· Iqbal – focuses on the “SHOWING” part instead of “short plain.” How to determine to grant dismissal under 12(b)(6) (then no discovery): 

· 1) Throw out conclusory allegations/ facts

· 2) Test Plausibility: Do the non-conclusory fact show that they are entitled to relief? Claims have to be plausible, if not then dismissed

· More than a possibility that what D did was wrong

a(3): a demand for the relief sought

· Dioguardi: Plaintiff’s complaint need only contain a statement that shows he would be entitled to relief, not facts sufficient to constitute a cause of action

· Meant to be taken liberally to allow claims to get in on their merits and not be weeded out by the pleadings
· Rule 8 Exception ( R9(b): if pleading fraud or mistake then have to do so with particularity

· Have to plead facts of the who, what, where of the fraud you are alleging

· Different test, much more strict than rule 8a2

· To prevent the filing of frivolous lawyer driven litigation 

· Leatherman: A federal court may NOT apply a heightened pleading standard than usual pleading requirements, unless fraud or mistake 
· R10: Form of Pleading (p. 243)

· What needs to be in the pleadings:

(a): Name of parties, caption , court’s names, file number, and a rule 7a designation (complaint, answer)
(b): Stating each claim in separate paragraphs
· R11: Lawyer needs to sign the complaint which shows that lawyer did a reasonable investigation of the case ( Applies to answers too

· Answer
· 21 days to respond  - failure to answer will result in default judgment
· How does D respond? Answer or Motion
· Make a motion to dismiss under R12(b) 
· R12(b)(1-5): motion to dismiss for lack of smj (brought at any time); pj; improper venue; insufficient process or service of process

· R12(b)(6): Failure to state a claim upon which relief can be granted

· R12(b)(7): failure to join a party under R19

· Dismiss is better than an answer because the whole case goes away

· If R12b motion denied, then have to answer – must be brought pre-answer
· What’s in the answer? R8(b)
· Admit or deny certain part or deny based on knowledge info

· Respond to each allegation in complaint

· Have to be specific ( not just general denial because every single thing in complain will not be false

· Must also contain any related counterclaims the D wishes to assert against the P

· P not required to file a reply to answer unless ordered by court 

· Unless D files counterclaim

· Rule 12(b) – Motion to Dismiss and Rule 8(a)(2)
· 8(a)(2)- formal sufficient complaint

· Northrop: failure to cite the correct section does not require dismissal of complaint as long as P has alleged facts sufficient to support a legal claim. Statute does not affect the merits of a claim.
· 12(b)(6)- legal sufficient complaint

· Kirksey: P has burden to provide a legal theory for claim. Here, P simply failed to identify any legal source or potential development in law that would aid her case. 
· Rule 15: Amendment Before Trial:

· Although not allowed to race a defense to the motion of summary jud can use R15 to amend pleading 21 days before proceedings 

· If miss the 21 days of the amended pleading then can ask for other party’s permission or judge can freely give leave when justice so requires. 

· Relation Back Doctrine 15(c): If P files a complaint right on the eve when SOL expires and want to file within 21 days after... it allows for relation back

· cures SOL problem if amended pleading is filed after SOL – Filing of amendement related back to the filing date of the original pleading
· (c)(B)- amendment asserting a claim or defense that arose out of the conduct, transaction or occurrence set out
· (c)(C)(i) : amendment to adding an add’l defendant or changing the name

· Reply from P to D’s answer is required ONLY if the court orders the P to reply

· DISCOVERY 
· R11(b): Reasonable investigation of facts before taking the client or before filing anything

· Client walks in to office with problem, start with preliminary fact gathering by asking questions and looking at readily available sources

· Rule 11(b) duty to engage in reasonable investigation of the facts and the law, or might be subject to sanctions 11(c)

· R26: Scope of Getting Information (range of info that a lawyer will be permitted to discover)

(a): Required Disclosures

· Give names of witnesses and documents that we are using to the other side 

· Copies of documents that may be used to support its claims and defenses

· Computation of damages and any insurance agreement

· Expert testimony needs to be disclosed before the trial with a written report

· A complete statement of all opinions of the expert; the facts or data considered; any exhibits; qualifications; list of all other cases he was an expert for; compensation paid in the case

· All disclosure must be in writing, signed and served unless otherwise ordered by the court

(b): Parties may obtain discovery regarding

· (1): nonprivileged matter that is relevant to any party’s claim or defense and proportional to the needs of the case
· Nonprivileged (Upjohn)

· What is privileged? A judicially recognized right to refuse to disclose otherwise relevant info. Privileged = Nondiscoverable 

· Spousal, attny/client, doctor/patient, self-incrimination

· Jaffe: Therapist and officers communication was privileged, even though relevant to the case. Dissent: Priv. has a con, which is occasional injustice

· Upjohn: A corp’s (client) employees communication is protected by attny/client privilege as well, not just the corp. 

· Privilege can be waived ( let’s say officer would have sued therapist for malpractice, he waives privilege. Or privileged holder disclosed information to someone else

· Proportional: helps D not spend on discovery

· (3): The Work Product Doctrine: Docs prepared in anticipation of litigation (attny work product) are usually not discoverable, but it can be if party has substantial need to prepare it’s case and cannot without undue hardship, obtain by other means (someone died) 

· Example of work product: notes, memo of witnesses’ oral statement, interviews ( all reveal attny’s mental processes

· If the court order discovery of those material, it must protect against mental impressions, conclusion, or legal theories of a party’s attny concerning litigation
· Example: Can never get attny’s opinions of someone being credible/unreliable/crazy etc.
· Hickman: Other side wanted the interviews of the survivors of the tugboat accident, which was attny work product in anticipation to litigation. Each side should do their own work, other side can simply interview them as well. 

· (4)(A): Can take a deposition of an expert that may testify

· Can ask about compensation, facts or data and assumptions

(B): drafts are protected and undiscoverable because if not then would focus in the deposition of why things were changed 

· (c): Protective Orders

· A person from whom discovery is sought may get a protective order from the court, where only you and your lawyer can see the information – like trade secrets 
· Seattle Times: Issues a protective order covering all information obtained through the discovery process because Rhinehart was receiving death threats

· (f): Discovery conference just between parties to say what each one wants from each other – let each other know what is going to be in contention

· (3): tell the other side what you discovery plan in

· Parties should work together to try and figure it out and find out where the fights are going to be 

· (g): Like Rule 11 for discovery – need to sign and say that not doing it to harass the other side

· R27-36: Ways to get information

· 27: almost never used – can take someone’s disposition before suit filed, but only used when someone is about to die or to go beyond reach to get testimony (ask ct for permission)

· 28: persons who may take deposition

· 30: May take depositions of ANY PERSON (not limited to parties)

· 31: Written depositions may be taken of ANY PERSON

· 32: Depositions may be used during the hearing

· 33: A party may serve on any other PARTY written interrogatories

· 34:A party may serve another PARTY a request to produce docs or other tangible things

· 35: Physical and mental examination may be ordered by the court 

· Ex: get in accident and want to get the bus drive to take an eye exam – if other side doesn’t give permission, then need to get ct’s permission

· 36: A party may request admission to another party

· 37: When other side isn’t cooperating by failing to disclose ( SANCTIONS!

R45: Subpoena to get their documents and notice of deposition instead of going through rule 34

· Overview of Joinder

· Can assert add’l claims and bring in add’l parties to the suit

· Rule of joinder allows a particular claim or party to included, but the federal ct must still have smj

· JOINDER OF CLAIMS  

· Parties are allowed to join as many claims as they have against the opposing party

· P may aggregate all claims and meet the amount in controversy requirements. 

· Claims can be added also under counterclaims: as many as the counterclaimant wants. 

· The counter claims have to satisfy jurisdictional requirements. 

· Rule 18(a): P can use rule 18 to assert more than one claim, counterclaim, crossclaim against an opposing party (assuming that there is SMJ and venue)
· Does not have a relationship requirement – ANY claim can be asserted not just related claims (unlike 13(a)) – may then have SMJ problem though)
· Claim: filed by plaintiff to initiate lawsuit

· Counterclaim: filed in response to claim, usually D in third part of responsive pleading (answer, affirmative defenses, claims)

· Crossclaims: claims by parties on same side of lawsuit

· Third-party claims: claims by anyone brought in as a third party

· Counterclaim Rule 13(a) & (b): Permits D to assert a counterclaim any claim he may have against the P

· (a) - Compulsory: A pleading MUST state as a counterclaim any claim that at the time of its service (must be mature- Burlington: no jud, no set off until after), the pleader has against an opposing party if:

· arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim AND 

· Are they logically related? Same transaction of occurrence

· Are the facts and body law that need to be proven for various claims substantially similar/identical in both? 

· If claim arose out of same transaction or occurrence, then the court will automatically have supp jdx over all other claims 

· doesn’t require adding another party over whom the ct cannot acquire jdx

· Counterclaim to a counterclaim: P can choose any claims to assert, but once D counterclaims, P is also bound by 13(a) to respond with any claims that arise from same ToO

· Semmes Motors v. Ford: P failed to assert compulsory counterclaim to D’s answer in NJ court, so when tried to bring it in NY court, case was dismissed. – Waived right to sue on claim
· Exceptions: the pleader need not state the claim if: 1) when the action commenced, the claim was the subject of another pending action 2) Claims D did not possess at the time served responsive pleading 3) Require presence of 3rd parties whom ct cannot acquire jdx 

· (b) - Permissive: A pleading MAY state a counterclaim against an opposing party ANY claim that is not COMPULSORY (can be asserted anytime)
· May not automatically have supp jdx – need to see if similar at all

· Hart v. Clayton Parker: P has JC Penny credit card debt and files abusive collective practices against collection agency under federal FDCA; D’s counterclaim is for debt owed, and P argues no SMJ over counterclaim

· Court holds D’s counterclaim is not compulsory and thus does not automatically satisfy §1367(a) 

· Claim for debt collection requires different facts than what debt she owed

· **If fail transaction or occurrence test of 13(a), then can try to use 1367 (CNOF test ( much broader) 
· Crossclaims – Rule 13(g)

· Asserted in a pleading – not mandatory but need SMJ
· Claim against a Coparty (not opposing party)

· Once a coparty hits you with a crossclaim, then you become an opposing party & crossclaims must be answered
· Rainbow Management Group: in passenger injury case Barry Rainbow failed to respond with damages claim to Atlantis’ cross-claim for breach and indemnity, so Rainbow’s separate action for damages was barred as a compulsory counterclaim

· Only if transaction or occurrence test is met

· Then D2 would have to answer D1’s crossclaim

· Review: P v. D1 & D2

· D1 can assert claim against D2 under 13(g) and can also tack on another claim against D2 under R18

· But if both D1 & D2 are from NY, then diversity is not met so can use Section 1332 & R20
· If second claim is unrelated then use 1367(a)
· JOINDER OF PARTIES

· Permissive Joinder of Parties by P

· Rule 17(a) – Real Party in Interest ( legal stake in the lawsuit

· 17(a)(3): No action shall be dismissed because not right real party in interest named until reasonable time has been given to ratify it. – Green
· Purpose is to protect the D against having to litigate the same claim twice ( waived unless D raises the defect promptly 

· 17(b): Capacity to Sue ( Look at the law of the individuals domicile or corp’s state where it was organized 

· If real party lacks capacity to sue or be sued then go to 17 (c)(1) or go to court and say that you want to represent this person’s interest 17(c)(2)
· Section 1359 ( No jdx in which a party, by assignment or otherwise, has been improperly joined to invoke jdx

· Kramer: : No SMJ brought by a Texas lawyer v. Foreign D (looks like 1332), but claim was assigned to the lawyer to $1 where the proceeds would go to Panamanian Corp. Panamanian Corp wanted to be in federal court but since they couldn’t do it if they sued they assigned their claim to someone one else
· Factors: lacked a prior interest; closely affiliated biz entities; assignment close to time of suit; lack of meaningful consideration; partial; assignor controls ; motive to create diversity jdx
· Rule 20 - Permissive Joinder of Parties ( Rule to include more than one D or P

· (a)(1): More P’s may join if arising out of same transaction or occurrence or series of transaction (broader than 13a because of series lang) and there is some question of law or fact that is common to all P’s 

· (a)(2): More D’s may join if arising out of same transaction or occurrence or series of transaction and there is some question of law or fact that is common to all D’s
· Satisfies 1367(a) – but where there is no complete diversity or where neither P meets AIC on their own, no sup jdx. 

· Joinder of Parties by D 

· Three ways to add parties not original in case ( Rule 13(h); 14; 19

· Joinder of 3rd Parties by D by asserting a claim against someone who isn’t a party yet 

· Rule 13(h): permits a D who has filed a counterclaim or crossclaim (substantive claim) against an existing party to join a new party to that claim 

·  Joinder under 13(h) must accord with either R19 or R 20

· Rule 14: allows a D to file a 3rd part complaint against a nonparty who is or may be liable to indemnify the D for all or part of P’s claim against him

· Use Rule 14 to bring in additional party ONLY when you need INDEMNIFICATION (owe me money) 

· Hypo: If P v D then D can sue X saying that if I owe P then you owe me too – only pay me if I pay the P
· Best Practice Rule: Rule 14 to bring both indemnification and substantive claims, but it no indemnification then rule 13(h)

· Rule 14(b): allows Ps against whom a claim has been filed to implead a third party for indemnity on the same basis that a D could – must comport with standards of SMJ

· Compulsory Joinder R19: see below
· Intervention by Absentees 

· A stranger to a lawsuit may be allowed to intervene in the action on P or D side, if the stranger has an interest that may be harmed if the suit were to proceed without him

· Rule 24(a)(2): Court will allow intervention if intervenor establishes 

1) a timely motion 

2) an interest relating to the property or transaction that is the subject of the action 

· must be direct, substantial and legally protectable (could they sue the person) rather than remote or contigent

3) an impairment of that interest without intervention and 

4) the movant’s interest is not adequately represented by the other parties to the litigation 

· Factors to look at: existing parties adequately represent interest; applicant’s input as a party would significantly help the court in developing the factual or legal issues; applicant raises other issues might unduly complicate the case

· Hampton Case: Environmental group wants to intervene as a D, although met the first three elements the Group was already adequately represented by town to keep the rural look of the Hamptons. Court held that adding the Group would complicate the case because mentioned other issues.

· Indispensability in Intervention: 

· Intervention destroys diversity if the intervening party is indispensable (borrows term for R19)

· Rule 19(a): a necessary party CANNOT intervene without destroying diversity

· Rule 19(b): not a necessary party CAN intervene without destroying diversity
· Indispensability asks whether the party was absolutely required to have been joined as an original party and if so whether the court would have had jdx over the case has that party joined

· Mattel Inc. v Bryant: Mattel can obtain complete relief on the claims against Bryant without MGA’s presence and Mattel seeks no relief from MGA, thus MGA was not an indispensable party and does not destroy diversity so can still be in fed. ct. 
· Interpleader – Section 1335, 1397, 2361
· Joinder device when two or more persons each claim that they are entitled to the same property or stake 
· Stakeholder (typically bank or insurance company) holding on to someone’s money and people are fighting for the money

· Allows stakeholder to interplead – gives money to court and let the claimants litigate amongst themselves
· Two Stages: 1) Ct determines whether the stakeholder is faced with adverse claims to the same stake/property 2) adverse claimants then litigate against each other
· Professor’s Hummel Example 
· Can either have statutory interpleader or rule interpleader 

	
	Statutory Interpleader
	Rule Interpleader- R22

	Subject Matter Jdx
	1335: at least 2 claimants diverse from one another (no need for complete diversity)
	Normal Rules 1332: complete diversity and over $75k

	Venue
	1397: district in which ANY claimant reside
	Normal rules: 1391: any district of state if all claimants reside in that state or substantial part of  events

	Personal Jdx
	2361: personal jdx is proper in ANY district (nationwide service)
	Normal Rules: borrow state long-arm statute under R4(k)(1)(a)

	Deposit of Stake w/Ct
	1335: must deposit stake or bond with court
	Optional

	Enjoining Other Proceedings
	2361: allows to go to federal court to enjoin state court action
	Court may enjoin all other suits against stake


· Indianapolis Colts v. Mayor & City of Baltimore: Fighting for who has the colts, but court says that city was not saying they owned the Colts, simply had contracts rights to them so weren’t fighting for them. Not interpleader. 
· Stake really means stake – fixed set of property & can only interplead when the people actually have a claim of ownership to the stake

· Unliquidated Damages ( insurance company can interplead all POTENTIAL claimants to the policy even before they all sued the insured and none of their claims had yet been reduced to judgment
· Defensive Interpleader: Way to Interplead without filing a new lawsuit
· Geler v Bank in in NY – Federal 

· Bank can counterclaim with 13(a) and add Wife 13(h) then rule 22 interpleader 

· Compulsory Joinder – R19 (WILL BE ON ESSAY IN A TRICKY WAY W/ERIE ANGLE- See HO)
· Rule 19 is premised on two interrelated findings: 1) complete diversity would have been destroyed had that partied been joined as an original party 2) in fairness and justice the case cannot proceed in that party’s absence
· Comes up when someone is making a motion to dismiss for failure to join – “wait a minute there is someone out there that needs to be here”
· Court might order P to amend complaint and include other people because they are required, but sometimes not feasible because ruins complete diversity

· Court then has to decide whether could continue without them or have to dismiss because the absentee is an indispensable party to the action

· Step 1: Is absentee deemed a required party? Rule 19(a)

· Rule 19(a)(1)(A): Those whom ct can’t accord complete relief among existing parties
· Rule 19(a)(1)(B)(i): Those who claim an interest in the subject of the action and whose interest might be prejudiced if they were not included in the suit

· Rule 19(a)(1)(B)(ii): Those who have an interest in the subject of the action and whose absence might harm existing party by exposing them to a substantial risk of incurring double or multiple liability or otherwise inconsistent obligations

· Step 2: Whether it is feasible to join a required party?
· Look at whether the absentee is subject to service of process & whether that party’s inclusion would wreck SMJ
· Venue is NOT a factor

· Step 3: Whether the case is dismissed because P cannot join a necessary party? R19(b)

· Can the suit go on in equity and good conscience without dismissing it?
· 1) prejudice to the absent party 2) the potential to ameliorate that prejudice 3) the adequacy of the judgment without the absent party 4) the adequacy of P’s alternative remedies if the case were dismissed for nonjoinder

· A joint tortfeasor is NEVER a required party, so do not need to do R19 analysis

· Example: Screw device broke off inside back. T sues manufacturer. T also sues in state court against the doctor (Miss) and the hospital. Manu moves to dismiss for failure to join the doctor- wants him in the federal action. Dr. is joint tortfeasor. 

· Pimentel class action trying to enforce judgment for civil rights claim against president’s assets in Merrill Lynch in NY. Merrill files interpleader for class and Philippines gov’t. Philippines claimed sovereign immunity so could not be joined, but they are required party so Court said dismiss for failure to join.

· Sovereign immunity makes it unfeasible to join b/c court cannot exercise jurisdiction

· Philippines already working it out in their own judicial system – protect comity
· Summary Judgment – R56
· Another way to solve a case is summary judgment (like trial or settlement)

· Rule 56 (look at more!)
· (a): Grant summary jud if movant shows that there is no genuine dispute as to any material fact and the movant is entitled to jud as a matter of law

· Celotex: (Asbestos case) How do you make a proper motion for summary judgment?

· Movant has the burden of persuasion on a motion for summary judgment – once the movant makes a prima facia showing summary judgment is appropriate, burden shifts to opposing party to set forth specific evidence showing genuine dispute
· Moving party doesn’t need to disproof case – simply point out that P lack evidence
· Just look at what they have done since complaint filed to see if there is evidence 

· Court for summary judgment is not allowed to weigh the evidence ( that is the jury’s job 

· But okay for DC to consider the quantum and quality of the evidence (isn’t that weighing?) ( troubling that gives DC more amo to grant sum jud which deprives P from getting to jury (Pope example)
· Not subject to immediate appeal
· Daubert Trilogy: Expert Evidence
· Court tighten up the criteria for experts - If only evidence is P has is an expert but court throws expert testimony out then D’s motion for sum jud will be granted

· Appellate Review 
· See HO

· Preclusion

· See HO – not on essay, just MC
· Exam
· Don’t worry about Personal jdx on essay

· Look over notice

· Look at venue notes

· Look over discovery

· Kill yourself over SMJ

· Kill yourself over pleadings and joinder 

· Piper (most important), Semmes, Rainbow Management (most important)

· Monday – go over the two SMH problems 4-34 and 4-35 and go over review problem at end of joinder chapter 8-27
