I. PERSONAL JURISDICTION = BASIS + NOTICE
ATTACKING IPJ

A. Collateral attack: in the enforcement proceedings ask court not to give FF&C to the judgment. 
B. Direct attack: 

1. After a default judgment (cannot respond), go back to the rendering state and ask them not to exercise jdx.

a) Federal court: Rule 60 (b): if you do not appear you can launch direct attack
b) State court: must have statute that allows direct attack
2. Appear and challenge jdx in the original action

a) 12(b): In the beginning of the case, may make a motion to dismiss lack of IPJ

b) 12(h): failure to raise a motion to dismiss due to lack of jdx, jdx response is waived

· (Generally) Waiver of motion to dismiss if 1st response does not contain 12(b)

c) If loose this motion to dismiss:

1) Federal final judgment rule: must wait until judgment rendered to appeal motion

2) CA rule: appeal right away , immediately file writ of mandamus 

STATE V. FEDERAL IPJ RULES

State: IPJ must meet the LAS and 14th amendment

Federal: Rule 4(k): Federal courts will borrow state Personal Jdx rules including the state LAS and 14th Amendment

A. DOES THE FS LAS PROVIDE FOR JDX OVER THE Δ? In order for a court to exercise PJ, an out of state Δ, the Δ must first come within the scope of the FS’s LAS. 

LONG ARM STATUTE

1. Try to discern what the state wants its courts to do. If statute says that something is not allowed, then even if it’s constitutional it is not allowed in that state.

2. 2 Types of LAS

a) Tailored: specific act statutes. They tend to be more restrictive than DP statute

b) Due Process type statutes follow the USC

1) CA: long arm says that court should go directly to USC

B. BASIS

C. WAS Δ FOUND AND SERVED IN THE FS ? Under the traditional rules of territoriality (Pennoyer) if a Δ is found and served in the FS then the court may exercise IPJ over him. 

BURNHAM

a) Summary: dad goes to CA on business and visits his kids. Although he was married in NJ, he is served in CA by his ex-wife.

b) Holding: Transient Presence almost always results in PJ
c) Plurality Opinion:

1) 4 Need only that he was there voluntarily (1 needs knowingly)

2) 5 Need the facts of the case + service in state (state can choose not to exercise jdx if fraud or trickery)
D. WAS Δ PRESENT IN FS? A Δ is deemed to be present if 1) he is found and served in the state 2)he consents to service in state 3) he appears in court or 4) he is domiciled in the FS.

4 RULES OF TERRITORALITY FOR IN PERSONAM JDX

1. Physical Presence + Service in state
2. Consent to Service in State

a) Appointed an agent in the state

1) Express consent: the Δ signed something to appoint an agent

2) Implied consent: the statute will be limited to a specific incident (ex: motorists) therefore specific jurisdiction.

b) Selection clause in a K

3. Appearance in Court: special appearance vs. regular appearance
4. Domicile: 
a) Test:

1) Present in state

2) Intent to stay as evidenced by: DL, taxes, memberships, etc. 

E. Constitutional MINIMUM CONTACTS” ANALYSIS: Under the case of International Shoe, the court may exercise jdx over a Δ who is not present in the FS only if the Δ had MC with the forum state such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.

Under the test for Minimum Contacts, the burden is on the Pl to show that 2)a) the Δ has personally availed himself of the privilege of conducting activities in the state and that the Δ should have reasonably expected to be haled to court because 2)b)i) either the Pls c/a arises out of or relates to the Δs contacts or ii) the Δs contacts are so extensive that no such relationship is necessary. 
	Frequency of Contact

(personal availment)
	Relation of Contact to Lawsuit (cause of action)
	Result

	Regular/Continuous
	Related
	Yes, GJ – best case for jurisdiction

	Regular/Continuous
	Unrelated
	General jurisdiction

Depends:

Yes – classic “doing business”

No – “classic solicitation +”

	Isolated/Casual
	Related
	Yes, SJ (where many LAS are used)

	Isolated/Casual
	Unrelated
	no


1) a cause of action related to the fact that a Δ entered and conducted activity within the FS

INTERNATIONAL SHOE (1945)
a) HOLDING:
1) Frequency of Contact: 

a) Solicitation of orders were regular and systematic creating a continuous flow of products into the FS

b) IS had invoked the privilege of conducting business in the FS therefore enjoying the benefit and protection of the FS laws

c) Therefore is was foreseeable to the Δ that they may be haled into the FS courts

2) Relation of Contacts to c/a:

a) The c/a arose out of the Δs contacts with the FS

b) Dissent of J. Black: believes that “fair play” notion impedes State’s rights
2) the Δ entering a K or legal instrument connected to the FS
K/LEGAL INSTRUMENTS: 
1) MCGEE (1957)
a) Holding: one K is enough to establish MC

b) The insurance company Personally availed themselves of doing business in CA and therefore it was foreseeable that they would be haled to court

(1) The sale was solicited by the insurance company to a man that lived in AZ. Pl moved to CA and Company continued to insure him.

(2) The premiums/bills were mailed to CA

c) Relatedness

(1) The c/a arose out of the K 

2) HANSON V. DENKLA (1958): puts the brakes on McGee. Even though courts want to make it easy for Pls, state boundaries still matter
a) Holding: FL does NOT have PJ over Wilmington (Trustee) b/c there were 1) no MC through PA and 2) c/a (the validity of the trust) did NOT arise out of the contacts

b) MC Analysis:
(1) PA: Δ did not personally avail itself of the benefits and protections of the laws of FS

a) Δ has no office in FL

b) Conducts no business in FL

c) Solicits no business in FL

(2) Relatedness: the c/a did not arise from Δs contacts w/ FS

a) The c/a is the validity of an agreement that has no connection to FL

c) COUNTER ARGUMENTS: Could argue that the Trustee continued to do business with someone in FL so even though she has died, it was foreseeable that Trustee would be haled to court in FL
d) FAILURE OF COUNTER ARGUMENT/POINT: there is a relationship b/t purposeful contacts and relatedness that has to do with forseeability: should this Δ expect to be sued in this state for this cause of action ?(in this case Δ would not have expected to be sued by these people, he would have expected to be sued by the dead client)
e) DISTINGUISHED FROM MCGEE:
(1) McGee + Hanson cases, Δ both continued relationship with Pl after Pl moved to FS

(2) McGee c/a arose from the K, Hanson c/a does NOT arise from Trustee’s contacts with FL

(3) CA has a manifest interest clause in LAS that allows the state to exercise more power, FL does not have this clause

(4) Conclusion: where McGee expanded state’s jurisdictional power in order to allow state’s interest in providing a forum for residents, Hanson reigns this power back in.

3) BURGER KING (1985): one K may be enough (McGee) but must be a substantial K must have “substantial connection” to the FS. 
a) Foreseeability is not enough

(1) Choice of FL law clause shows foreseeability

b) Substantial Connection Test: look to
(1) Prior negotiations

a) Extensive negotiations b/t Δ and BK in FL

(2) Future consequences

a) Look for creation of continuing obligations

(3) Terms of K

a) $1M

b) 20 year K

(4) Parties actual course of dealing
a) Δs are sophisticated businessmen
b) Business partner has gone to management schooling in FL
c) PA: The substantial K to FS will mean that the Δ has PAed himself of the benefit of FS laws through deliberate affiliation
d) RELATEDNESS: the c/a arises out of a breach of K, the contacts of Δs w/ FL is the same K, therefore c/a arises out of K
e) Side Issue of Attribution: to what extent can one activity be attributed to another party?
(1) CA:  you CAN attribute one party’s actions to another party
(2) USSC:  has not decided this issue yet
f) COUNTERARGUEMENTS:
(1) Majority of business dealing were done in MI

(2) Principle contacts were with BK office in MI

(3) More fair for BK ($$) to go to MI
(4) Boiler plate language negates foreseeabiltity
g) CONCLUSIONS
(1) Choice of law provision enhances purposefulness
(2) Δs can get a change of venue as a remedy to inconvenience

(3) No adhesion K: Δs are sophisticated businesspeople

4) CHALEK V. KLEIN (1990): Passive v. Active Purchasers
a) Note: this case is not a substantial K so would fail under the BK test
b) Determining factors b/t active/passive purchaser
(1) Who reached out?

(2) Fungible product?

(3) Written K?

(4) Negotiations?
c) Passive: No PJ

(1) Merely places order by mail or telephone

(2) Accepts sellers price as stated in ads or other solicitations

d) Active: yes PJ
(1) Dictating or vigorously negotiating K terms

(2) Inspecting production facilities

(3) Note: usually reserved for major businesses (in this case the consumer, even small shopowner, if they fit the passive criteria can be a passive purchaser)
e) Rationale

(1) Protects the ordinary consumer who merely orders something from a FS 

(2) Protects sellers who manufacture custom built products according to non-resident buyer specifications

(3) People who order goods from FS residents will not be subjected to FS courts merely b/c they have entered a K w/ FS residents
f) Note: If Δ is an active purchaser then fairness is not an issue b/c being haled to court is foreseeable for Δ
3) the Δ placing a product in the stream of commerce that causes an injury in the FS

STREAM OF COMMERCE: In WWV the Supreme Court held that if a Δ purposefully - directly or indirectly - serves a market through placing its products in the stream of commerce, and one of its products causes an injury there, there is specific IPJ. Courts will look at several factors to determine whether the MC standard has been met including 1) whether the Δ expected its product to end up in the FS 2) whether the Δ derived benefits directly or indirectly from the FS or 3) whether the product reached the FS due to a unilateral move by a consumer. In Asahi, O’Connor opinion says that stream of commerce + an intent or purpose to serve the market is needed, while Brennan’s opinion is that Δs mere awareness that the product could reach the FS is enough to establish MC.
GRAY:  
a) Holding: PJ exists b/c Δs placed a product into the steam of commerce that caused an injury in the FS
(1) PA: 

a) The Δ indirectly received $ from the FS and thereby derived benefits
b) Deriving benefits means it is foreseeable that Δ would be sued there

(2) Relatedness: c/a arose out of the Δs contacts, i.e. sale of valves to BM for products sold in FS

WWV: Elaborates on the holding in GRAY: If a Δ purposefully - directly or indirectly - serves a market and one of its products causes an injury there, there is specific IPJ. A unilateral act by a consumer is NOT enough to establish stream of commerce.
a) Summary: NY PLs are driving though OK when they are involved in a car accident. Pls sue WWV and Seaway (both NY Δs) as well as VWUS and VWAudi (national and international distributors) in OK where the accident occurred.

(1) PA: Seaway and WWV did not sell cars in OK and therefore did not derive a substantial benefit from sales of product in OK

(2) Relatedness: Although the c/a arose out of an accident in the car in OK, the c/a arose out of a unilateral move by the Pl in taking the car to OK. This move on the part of the Pl had nothing to do with the contacts that Seaway or WWV had with OK.
b) COUNTER ARGUEMENTS:

(1) VW is a multi-national Company and Seeway and VW are part of the whole. Therefore these 2 derive benefits from their affiliation with other VW companies some of which are located in the FS.

(2) Reasonableness/Fairness: 

a) FSs interest in a car accident that happened on the FSs roads

b) Pl, although not a FS resident, would incur a substantial burden by having to put on the case in a place where the accident did not occur (witnesses, etc.)

c) It was foreseeable to Δ due to nature of automobile which is mobile by design and purpose
c) FAILURE OF COUNTER: Though the automobile is mobile by design and purpose, Foreseeability must be based upon the actions of the Δ. The two Δs had no reason to expect being sued in OK. Determining Factors:
(1) Expectation: If Δ expects that product will end up in FS to be purchased by consumers ( PJ
(2) Analyze Δs Knowledge: to determine expectation

a) Does Δ know what its products will be used for? (ex: if Δ sells heater valves then he knows they will be used in the North)

b) Does Δ know who it is selling product to? (ex: if product is being sold to a bicycle manufacturer then product will go where bikes are sold)

c) Does Δ know that product will get to FS?

d) NOTE: Court was very split on this issue so it can easily be argued both ways

e) SIDE ISSUEs:  

(1) REMOVAL :Big Δs do not contest PJ b/c they have GJ in all states. They are helping the little guys b/c they want to get out of court in OK in a district that typically rewards a lot of damages to Pls. If little Δs have no PJ in PK then the big guys can get Removal to Federal Court under §1441 and then perhaps even Transfer to a different Federal Court under §1404.

(2) GJ or SJ?: Although it looks as though the big Δs are under GJ, it is very important to know that they are actually under SJ. 

a) NO GJ: Big Δs are not “bricks and mortar” through their regional sellers

b) SJ: other contacts + injury. Big Δs have directly tied themselves to the OK market through their regional sellers and are deriving benefits through them. The $ from these suppliers/contacts are the quid pro quo for the MC test. The injury or c/a can be unrelated.

KEENAN V. HUSTLER

a) Summary: Pl sues Δ for libel in VT. Court applies the WWV holding that unrelated contacts + injury = PJ. The injury happens in every state the magazine is read.
b) PA: yes Hustler mag PAs itself of the benefit of the laws of the FS and therefore it is foreseeable to be sued there
(1) Hustler Marketed their magazine in VT

(2) Distributes their magazine in VT

(3) The Hustler mag was sold directly in VT

c) Relatedness: the Pl suffered injury in NH (and every other state that the magazine is read)
d) HYPO: if only copies of Hustler were brought in by consumers?

(1) No PJ: cannot base PJ on the unilateral activity of consumer

(2) No PJ: not foreseeable to se sued in VT based on Δs actions in that state

ASAHI: component parts. Split decision 4/4/1
a) Summary: a component part manufacturer is being sued in CA for an accident arising in CA

(1) For PJ: Asahi knew that the valves were going to CA so they were indirectly/directly serving the market (quid pro quo) therefore foreseeable that they would be sued there
(2) No PJ: No foreseeability due to unilateral acts of others (Hanson)

b) Majority: O’Connor

(1) Indirectly/directly from WWV has been interpreted too broadly in courts 

(2) Stream of commerce +

a) Must be purposefully directed (borrow from BK) and indicate an intent or purpose to serve the market
(1) Design of product for market in FS

(2) Ads in FS

(3) Establishing channels for providing advice to consumers in FS

(4) Marketing product through distributor who has agreed to serve as sales agent in the FS

b) Minority: Brennan’s mere awareness that product may reach the FS is enough (stream of commerce only)
4) or the Δ’s intent to cause a direct injurious effect in the FS.
Effects Test:  the FS has the right to exercise PJ over an out of state Δ whose conduct causes an injurious effect in the FS, unless the nature of the effect and the relationship of the individual to the state make the exercise of PJ unreasonable. (Restatements)
EFFECTS TEST

a) Alleged wrongful-intentional act: but mere untargeted negligence is not considered sufficient. 

· Intent is found w/i the head of the Δ. 
b) Expressly aimed at FS
· needs to be more than advertisement (Cybersell)
c) Brunt of Harm:  the FS must be the focal point of where the harm occurred
KULKO V. SUPERIOR COURT: No Wrongful Act
a) Summary: Mom and Dad were married and divorced in NY. Dad, NY resident, sends kids to CA b/c they want to live w/ Mom. Mom wants more $ for child support and sues in CA court. Dad sends child support $ to CA. The injury is supposed to be that now there are 2 more kids in CA.

b) Holding: appeals court decides that effects test was applied improperly. The test is intended for wrongful conduct causing an effect in the FS.

(1) No intent: although Dad sent the kids it was not intended to be harmful, he was trying to accommodate the kids

a) HYPO: what if kids were impairing Dad’s “social arrangement” and he made them go live with their mom? Could be harmful under the Effects test

(2) Reasonableness: 

a) Facts: NY marriage, NY support agreement, NY residents – not reasonable for Dad to expect to go to CA just b/c Mom lives there

b) Compare burden on Δ to Pl and FS

c) NOTE: Traditional among States to use the default rule that FS will defer to original state (where marriage occurred) in the cases of domestic relationships

c) NOTE: this case is closer to Hanson than McGee even though there is much more contacts to get PJ on the dad in this case than there was the Trustee in Hanson. Like Hanson in that court is relying on an out-of-state K. 
CALDER V. JONES (Wrongful Act + Harm in Forum State + Expressly Aimed)
a) Summary: Jones is suing the National Enquirer and its reporters in FL for libel. 

b) NOTE: why does National Enquirer not fight PJ? Easy jurisdiction due to Keenan and move on

c) Why No Stream of Commerce?

(1) Reporters work for NE and they do not have control over distribution f the magazine, therefore there is not deriving benefits from magazine sales in CA

d) Apply Effects Test to Jones: yes PJ in CA
(1) Intentional Act: yes, the reporter intentionally wrote the article calling Jones a drunk

(2) Expressly aimed: Hollywood is in CA and Jones works in the movie business

(3) Brunt of Harm: Jones is an actress and the brunt of the harm to her occurs in the state where she works and her industry is, CA

e) Apply Effects Test to Keenan: would have found NO PJ in NH
(1) Intentional act: yes

(2) Brunt of harm: it would be hard to show that Keenan had the brunt of harm in NH unless her business was located there as she was not even a NH resident

(3) Expressly Aimed at FS: no

ZIPPO : distinguishes b/t active and passive websites

(1) Passive = published in cyberspace
(2) Active = published in Cyberspace + something more
(1) “Something more” =

(2) Situation where Δ clearly “does business over the Internet

(3) Therefore doing over the Net what a company would normally do w/ bricks and mortar

(4) Knowing and repeated transmission of computer files takes the place of bricks and mortar

b) Problem: the “something more” would open the company up to GJ 
(3) Middle Ground = interactive websites. To determine if they have the “something more”

a) Examine the interactivity AND

b) Commercial nature of the info exchange (unless $ is attached to the website it probably does not have to worry about PJ)
PANAVISION: Effects test used in Internet Jdx cases
a) Summary: Δ registers trademarked domain names on the Internet then attempts to solicit $ from the companies who own the trademarks

b) Effects Test applied to Panavision (Internet cases): Yes PJ
(1) Intentional Act: bought up the websites to get $

(2) Expressly aimed: Δ sent the letter to Panavision in CA therefore he knew where they were and that they were a CA company (need this letter to maje the expressly aimed argument though)

(3) Brunt of Harm: of course, b/c most of Panavision’s business occurs in CA

GATOR.COM V. LLBEAN: 

(1) Effects Test: keep in mind that the problem with this case is that LLbean is not suing on an intentional act. Gator.com is asking for a declaratory judgment that they didn’t do anything wrong. 

(2) Zippo (9th Cir): Court would grant GJ under “virtual store” b/c website is highly interactive and of commercial nature.

PAVLOVICH: CA Supreme Court is narrowing the Effects Test
(1) Summary: Δ puts out a program that allows people to copy DVDs that are coded. Hollywood sues Δ in CA.

(2) Effects Test:

a) Intentional Act: Δ wants to effect Hollywood b/c he thinks that movies should be free on the Internet

b) Brunt of Harm: Most of Hollywood’s business is in CA

c) Express Aiming: Δ says he knew that Hollywood is mostly in CA

(3) Holding: No PJ (surprisingly!)
(4) POINT: CA Supreme Court has gotten a LOT more conservative about PJ. Perhaps the court is thinking that they do not want to grant jdx everytime someone does something to Hollywood on the Internet
RELATEDNESS: In determining whether the exercise of PJ is constitutional, the court will look at 1) whether the c/a is related to the Δs contacts or 2) whether the Δs contacts are so great so that no such relationship is necessary.

· (NOTE: all Personal Availment Cases were SJ)
a) PROBLEM:  The differentiation b/t types of Jdx are problematic b/c there are shades of gray. Ex: In WWV the USVW distributors were SJ - not GJ b/c they were not “doing business” – they caused the products to get there through “stream of commerce”. Watch for this fact pattern with smaller distributorships and a larger distributor. Use the unrelated contacts to show that the big Δ’s personal availment, but this only works when c/a arises out of specific contacts.
b) SPECIFIC JURISDICTION:  In order for a court to exercise SJ over an out-of-state Δ  the Pls c/a must arise out of/relate to Δs contacts with the FS
NOWAK V. TAK HOW
a) Summary: Before 1993, KP sought out business with TH. In 1993, TH sought business with KP in MA. Pl works for KP and on a business trip to China his wife drowns in the TH pool (holiday inn). 

b) Holding: Yes, SJ. Could not say mere solicitation is enough for SJ so court decided that TH directly targeted the FS residents.
c) NOTE:  This court uses  “Proximate cause” with the “But For Test” overlay

· Relatedness Tests: (listed from strictest to loosest)
a) Arising From: Δs contacts are directly related to the c/a, directly caused.
b) Proximate Cause (White):  test is foreseeability. Is it foreseeable that this c/a could arise from the Δs contacts?
c) Substantial Connection Test (6th circuit & CA)

d) But For (9th circuit/ Brennan): But for the contacts of the Δ, Pl would not have the c/a
c) GENERAL JURISDICTION: Δ can be sued in the FS regardless of whether the c/a relates to the actions of the Δ in the FS
1) Elements: Traditional Basis (Pennoyer) give GJ

a) Service in the FS

b) Domiciled in FS

c) Express/Implied Consent

d) DOING BUSINESS
(1) Business must be continuous and systematic
a) No mere solicitation of business
(2) Think BRICKS & MORTAR:  
a) Office building located in state

b) Employees work in the state

(3) Websites can substitute for Bricks (see Zippo)

2) Timing: does not matter. Can be “doing business” the day the lawsuit arises OR the day the c/a arises (see Scary Bed case). Court is very flexible on this issue, if Δ has been doing business for a lengthy period of time then it is probably enough
3) Exception
a) Transacting business: narrower than “doing business” and does NOT give rise to GJ. Activities themselves are NOT enough

b) Ex: buying trips, K relationship
c) HYPO: GJ in CA over Corp in NY that is owned by a CA company?

(1) Yes: If NY is a subsidiary of CA then you could sue NY in CA b/c you could attribute CA bricks to NY

(2) Ownership of shares by CA of NY company is NOT enough, must show some other control/ownership
PERKINS “Bricks and Mortar”
a) Summary: During the Japanese invasion of the Phillipines, the company CEO of Δ company moves back to his home in Ohio. There he conducts business, keeps records, pays and maintains a few employees, has meetings. Pl brings an action against the company, the c/a has nothing to do with the FS.

b) Holding: GJ based on the bricks and mortar of business being run from Ohio

BRYANT V. FINNAIR “Extreme Bricks and Mortar”
a) Summary: stewardess is knocked over by a Finnair cart in a French airport. She sues in NY. Finnair has a small office in NY. 1 ½ rooms, 2 employees, and they only take reservations.

b) Holding: GJ. Take the Perkins holding literally, bricks and mortar.

a) HELICOPTEROS: “Transacting Business”
b) Summary: Δ contacts with the FS consist of buying their helicopters in TX and training their pilots in TX. For some crazy reason, Pls attys do NOT go for SJ but rather try for GJ.

c) Holding: Δ was transacting business, not “doing business” b/c there is not bricks and mortar.

d) How to argue SJ?

(1) If accident was in TX: would have been an better case than WWV b/c there would have been 1) c/a resulting from contact in FS + 2) strong unrelated contacts

(2) If accident in Peru: Pl should have argued that negligent training resulted in the accident in Peru and therefore c/a arose in TX

MIECZKOWSKI: **** This case has a habit of showing up on exams. It is the example of the outer boundary (extreme) of what is an acceptable GJ case
a) Summary: NC seller, bed purchased in VA, parents move to TX and kid dies in the “scary bed”. Pls sue in TX

b) Holding: GJ b/c the (1) “virtual store” (bricks and mortar) + (2) high volume of business in TX = “doing business”

c) NOTE: website did NOT exist when Pls purchased the bed in VA

d) POINT: shows how far a FS will go for a resident PL (compare to Helicol where Δ had more contacts but Pls were not from TX)
F. REASONABLENESS: Finally, the burden is on the Δ to argue that the courts exercising of PJ over him goes against “traditional notions of fair play and substantial justice” thereby being unfair or unreasonable. In deciding whether the exercise of PJ is reasonable a court will generally look at five factors: 1) the burden on the Δ 2) the FS’s interest in adjudicating the dispute 3) the Pls interest in obtaining convenient and effective relief 4) The interstate judicial system’s interest in the most efficient resolution of controversies and 5) The interest of other states in furthering their substantive policies.

1. ELEMENTS: GESTALT FACTORS

a) Burden on Δ

1) Look to distance Δ must travel
2) Must the Δ submit to foreign justice system?

3) Ordinary cost and inconvenience are NOT enough

b) FS interest in adjudicating dispute

1) FS has an interest in providing a forum for residents
2) FS has an interest in making sure products are safe that enter the state 

3) FS has a huge interest in an injury that takes place in the state
c) Pls interest in obtaining convenient and effective relief

1) Pl is a resident of FS?

2) Easier on Pl to call witnesses. Etc?

d) Interstate judicial system interest in efficient resolution of controversy

e) Interest of other states in furthering substantive policy

ASAHI

a) Summary: the original lawsuit was Zurcher v. Chen shin + Asahi. Now, Z is out of it and the action is b.t Chen Shin and Asahi.

b) Holding: Near unanimously (8 of 9) unreasonable to assert PJ even though court was very spilt about Personal Availment through SOC theory.

c) Analysis:
1) The burden o the Δ: 

a) Look to distance Δ must travel

· Δ must traverse the distance from Japan to USA. 

b) Must the Δ submit to foreign justice system?

· Must submit its dispute to a foreign judicial system

2) FS’s interest in adjudicating the dispute: 

a) FS has an interest in providing a forum for residents

· Pl is not a CA resident so the FS interests have diminished.

b) CA has an interest in making products that are in their state safe (safe equipment)

· This claim is for indemnification, not about safety. CA 

3) Plaintiff’s interest in obtaining convenient and effective relief: is slight. Pl has not demonstrated why it would be more convenient to litigate in CA. 

· Pl is not a citizen of CA.  

· All that remains is an indemnity claim that was based in Taiwan. 

· FYI: Chin Shin has some interest in bringing Asahi into CA

4) Interstate judicial system’s interest in the most efficient resolution of controversies: no facts

5) Interests of Other States in furthering their substantive policies: In this case, other states are actually other nations.

· Tread carefully when extending notions of PJ into the international field. Look for countries (states) that have other interests.
· NOTE: USSC should be unwilling to find the serious burdens on an out of country Δ outweighed by minimal interests on the part of the Pl or the FS.

· Foreign Δs: When the Δ is out of country courts will proceed w/ extra caution b/c of the unique burdens placed on a Δ that must defend under a foreign judicial system. The result in Asahi is quite normal
· RULE: foreign plaintiff + foreign c/a = NO PJ

d) HYPO: what if Zurcher (CA resident) was still in the Asahi case?
1) There would by PJ b/c there would be strong interest by PL and FS

2. REASONABLENESS IN GJ: rarely, but some courts will factor Reasonableness into GJ b/c these cases may involve the element of necessity, i.e. if the court does not take Jdx then the Pl has no where else to sue.
G. ARGUMENT HELPERS
1. JDX OUT OF NECESSITY DOCTRINE: courts may exercise jdx if they believe that no other court will be available to the Pl thereby the Pl would be unable to get relief

2. FORUM NON CONVENIENS: 

3. COMITY: Country A will enforce Country B’s judgment b/c they would expect the same

4. LIMITED APPEARANCE (SPECIAL APPEARANCE)

a) Some courts allow Δ to show up to court for the sole purpose of arguing lack of jdx. 

1) This does not count as appearance in court under the Traditional Basis of Jdx o rule 12(b)(2) would be defeated

2) Δ cannot raise any argument other than lack of jdx

b) More liberal Courts use the Federal Rules and allow Δ to argue other things alomg w/ lack of jdx on a special appearance. Ex: “failure to state a claim on which relief could be granted”

H. MC + TB of JDX
1. In Personam: if a Δ falls under the rules of territoriality then courts will grant in personam jurisdiction. Open box 

2. In Rem: is power over property of the Δ. A true in rem action is “against the entire world” and is binding on everyone. Sealed box 
3. Quasi in Rem:  affects the interests of particular people in designated property.
a) Specific/Boundary: closer to true in Rem. Pl is seeking to secure a pre-existing claim to the property and to extinguish the existence of similar interests of particular people
b) Hybrid: closer to in personam. Pl seeks to apply the Δs property to the satisfaction of a claim against the Δ
1) Suits that apply to the attached property = Yes JDX 

2) Claim is totally unrelated to the property = Maybe JDX

a) If c/a happened in FS

b) Δ otherwise has significant contacts

PENNOYER V. NEFF (1877)

1. Court did not have in personam jurisdiction over Neff b/c did not meet of rules of territoriality

2. Tried for Quasi in Rem Jurisdiction but property was not attached at the beginning of the proceedings

3. Point: court is opening the door to the use of hybrid quasi in rem to get at out-of-state Δs

HARRIS V. BALK (1905): enlarging the opportunity for a Pl to attach “property” of a Δ
1. Summary: Harris is walking around with a debt he owes to Balk. 

a) When H goes to MD Epstein serves him in the state thereby getting in personam jdx over H under the rules of Territoriality. 

b) The property (person carrying a debt) is present in the state and is secured quasi in rem

c) E wins, H must pay him the debt H owes B, B says that H still owes him the $

2. Full Faith and Credit Clause: requires that a foreign state enforce the FS’s judgment as long as the FS had PJ over the Δ 

a) Because the court had PJ over H, the judgment is good in all states and H paid off the debt owed to B

SHAFFER V. HEITNER  must be a relationship b/t D(F(L
a) Summary: Δs are officers of the company. Pl is suing in a shareholders derivative lawsuit. Pl is accusing Δs of breaching their fiduciary duties. LAS does not allow PJ over Δs. Pls try to attach Δs shares of the company that is located in the FS based on a statute allowing it. Δs can only stop the stock being attached by appearing in which case court will have IPJ based on TB of JDX.

b) Holding: must show a connection b/t the DFL (Δ(Forum(Litigation). There is no connection b/t the shares and the litigation.
c) RP is a sufficient connection b/t Δ and FS. Do not need to show D(F(L. Quasi in Rem for an unrelated c/a is ok w/ RP.

d) HYPO: if the Δs were given bonuses in shares for the actions that the lawsuit arose out of there would have been jdx
II. NOTICE: the Δ must receive (1) service of process allowing notice reasonably calculated to apprise Δ of the pending action and (2) an opportunity to be heard sufficient to satisfy the requirements of constitutional procedural due process.(Mullane)
A. RULE 4 (K): territorial limits of effects service
1. service of a summons or filing a waiver of service is effective to establish jdx over a Δ

a) who could be subjected to jdx of the forum state court OR

1) Δ must be covered under the LAS of the FS AND 

2) Fed Courts must asses constitutionality by applying the same 14th amendment DPC standards as a state court

b) Bulge Rule: if a party (joined under Rule 14 or 19) is served not more than 100 miles from the courthouse OR

c) subjected to Interpleader Statute §1335: rule 4 is loosened for these special circumstances (Hummel hypo)

d) when authorized by a US statute: when Congress has passed a statute allowing for nationwide service then (4)(k)(1)(d) says it is actually ok to give that service

· Federal Anti Trust Laws (w/ express provision)

· Δ cannot monopolize

· If injured P can sue Δ

· P can serve Δ anywhere

· NOTE: rule 4d covers the last one

1) Securities Law (w/o express provision)

· Courts imply a private right of action

· After looking at congressional intent

· 4d then applies

2. Worldwide service on foreign Δs (This gives the right to sue an international Δ in any federal court)

· Case is about claims arising under Federal Law (Federal Question Cases)

· Δ has MC with the USA (meets 5th amendment)

· But Δ is not subject to jdx in any state.

a) Manner of Service
b) Service may be effected by any person that

a) Is not a party

b) At least 18 years old

c) Served with complaint

c) Waiver
a) Pl mails to Δ

b) Δ is required to return it in (inside US) 30 days or (outside US) 60 days

c) Δ does not have to respond to complaint for 60 days after date of waiver sent (extra 30 days)

d) If Δ agrees but doesn’t return waiver then Δ must pay all the costs of formal service

e) NOTE: Δ does NOT waive right to contest jurisdictional basis or venue

d) Individuals in USA
a) Either pursuant to ↓ OR

1) Law of state where DC is located

2) Law of state where service is effected

b) Federal Methods

1) In hand personal service: most common way to serve

2) Substituted service: leaving copies at house w/ person of suitable age of discretion then residing there, sometimes service by mail, etc. (Variation: can be at work)

3) To agent authorized by appointment

· People who get sued a lot may appoint their lawyers

· NOTE: CA requires the hierarchy of service while Federal courts do not.

e) Individuals in Foreign Countries: Treaties trump, then foreign service, then federal rules

f) Infants and Incompetants: Use state’s (where service is made) method of service

g) Corporations
a) Law of DC

b) Law of state where service is affected

c) Delivery to a managing or general agent authorized by appointment or by law. (possible issue:May be difficult to tell who this person is)

h) The USA: (1) to US atty for where the action is brought (2) to Atty Gen and (3) (if a party) to officer/agency.

i) Foreign, State, Local Governments: (1) law of the State (2) delivery to CEO

j) Proof: (1)In the US: need affidavit (2) Outside US: follow convention rules

k) Time Limit
a) 120 days to serve notice after the complaint is filed or the action is dismissed

b) Court can give an extension to a Pl with good cause

l) Seizure of Property/Service not Available: if PJ cannot be obtained, court may assert jdx over property. 

B. Due process right to notice

1. Method of service must be constitutional. Depends upon:

a) Circumstances of the case

b) Likelihood that the service will be effective; it can NOT be less effective than another reasonably available means. 

c) Mullane Rule: Must be reasonably calculated to give effective notice, does not require actual notice (ex: this is important in class action)

2. Judgment rendered in absence of adequate notice is void

C. Test for notice 

1. Can court get jdx over Δ w/ service? PJ(LAS+DP), Bulge, Interpleader, Statute

2. Is service made by the proper person? Not party+18+complaint

3. Is service made by correct method? State/fed law

4. Is notice adequate (federal)?

a) Does it meet Mullane?

b) Personal notice: in hand service is preferred method

c) Substitute service

1) Name of person it is supposed to attract?

2) Inform acquaintances that may bring to Δs attention?

3) Means employed? Is Δ likely to get it? 

5. Can Δ prove no adequate service?

a) Party must challenge defect on a timely basis - Objection must be included in first response

b) Returned letters: Split Courts: (1) addressed properly = refusal to accept delivery, or presumption of rebuttable delivery (2) adequate and no effort more needed

III. SMJ: Subject Matter Jurisdiction is jurisdiction over the nature of the case and the type of relief sought. The question of whether a court has SMJ can be raised at any time by any party or the court. The party who wants/ does not want fed jdx bears the burden of proof of SMJ. A party to a suit cannot consent to or waive SMJ. Traditionally, a judgment entered by a court that lacks SMJ is void (does not matter if SOL has run). In order for a case to meet SMJ it must meet 1) constitutional and 2) statutory dimensions of jdx. 

1. Overview: SMJ in Federal Courts – federal court needs independent (§1331, §1332) or supplemental (§1367) jurisdiction to hear the case

1. Type of Court

2. Constitutional and Statutory Dimensions

3. Federal Question Jurisdiction §1331

a) Art. III “arising under”

b) Statutory “Arising Under”

4. Diversity Jurisdiction §1332

a) Diversity of state citizenship

b) Cases involving aliens

c) Amount in controversy

5. Supplemental Jurisdiction §1367

a) Pendent and ancillary jurisdiction

b) Supplemental jurisdiction §1367

6. Removal Jurisdiction §1441

7. Challenging a Court’s SMJ

2. Check the type of court: Is the jdx limited/exclusive?

a. General v. Limited Jdx: 

i. general: competent to adjudicate all civil disputes except those specifically excluded from its authority (CA Sup Ct can hear anything except cases excluded by 1) CA legislature or 2) Congress)

ii. limited: may exercise jdx over only those subject matters that are specifically vested in them (all federal court, state family law + municipal courts)

b. Exclusive v. Concurrent Jdx

a) Exclusive: There is exclusively federal jdx in a few exceptions. If these exceptions are brought in state court, the state court must dismiss for lack of SMJ

b) Concurrent: Generally, most times when there is federal jdx, there is concurrent state jdx

3. Constitutional and Statutory Dimension 

1. 9 categories of cases and controversies that may be heard w/i Fed judicial system

1. arising under Constit of US

2. b/t citizens of different states (minimal)

3. state and foreign states (citizens also)

4. ambassadors, public ministers, consuls

5. admiralty and maritime jdx

6. US is a party

7. 2 or more states

8. state v. citizens of another state 

9. citizens of same state claiming land under grants from different states

2. Original USSC

i. AMCs

ii. State as a party

4. Federal Question Jdx: In order to establish federal question jdx, the case must “arise under” Article III and §1331

1. Exam analysis for determining federal question jdx:

a) Does the case meet the broad federal ingredient test under Art III §2?

b) Does it meet the §1331 essential federal ingredient test?

2. Article III “arising under” – a case arises under federal law for purposes of Article III whenever there is a potential federal ingredient in the case (broad test)

3. 28 USC §1331 statutory “arising under” is met when 

a) the c/a under which the PL sues is created by federal law

b) the c/a, although not created by federal law, includes an federal ingredient

1) must be privately enforceable as a matter of law (may be implied)

2) Substantial: Decision depends on substantial federal issue (Merril Dow)

a) Look for whether allowing a case in would later over burden the federal courts with that type of case (ex: products liability claim cannot be a federal question)

b) The more floodgates that open the less likely to be fed jdx – do not want garden variety state claims in federal court

3) Essential: Essential to win (Smith)

4) Well Pleaded Complaint rule: that appears on the face of the Pls well pleaded complaint (Mottley)
a) Potential defenses arising under federal law will not be considered

b) NOTE: question of constitutionality of a state c/a (ex: K) is usually substantial/essential

4. Multiple claims: Look at each and analyze if substantial essential federal ingredient. If 1 qualifies, others are allowed in under SJ. (Merrill Dow)

5. §1332: DIVERSITY JDX : The constitution (Article III §2) gives the federal courts jdx over controversies “between citizens of different states.” Article III allows diversity in all cases regardless of the amount in dispute and only requires minimal diversity. The statutory grant of diversity jurisdiction under §1332 is narrower than the constitutional grant. §1332 requires that 1) the amount in controversy be over 75K and 2) there must be complete diversity between the parties (Strawbridge)

1. Exam Analysis: Does the case fall under §1332? (complete diversity and AIC >75K)

a) What are the citizenships of the parties? Does it fit into §1332(a) criteria?

b) Is there a collusion/curing problem?

c) Is there good AIC? > 75K

1) Good faith/legal certainty?

2) Subsequent revelation/event issue?

3) Several Pls or Δs?

2. §1332 (a) allows into federal court cases b/t

(1) citizens of different States (note: an alien that is a permanent resident is a citizen of the state where he is domiciled)

(2) citizens of a State and citizens or subjects of a foreign state

(3) citizens of different States and in which citizens of foreign states are parties

(4) a foreign state (Pl) and citizens of a state or of different states

(5) AIC must be >$75K

3. Burden of Pleading and Proof: goes to the proponent of federal court
4. Determining citizenship

a) Individual: an individual is a citizen of the State in which he is domiciled 1) at the time the suit is filed/commenced. The individual must be 2) present/ residing in the State 3) with an intent to remain there indefinitely (although it is not necessary to remain there permanently.) Courts will traditionally analyze several factors in determining domicile including:

1) place where civil/political rights are exercised

2) taxes paid

3) DL

4) Bank accounts

5) Club memberships

6) Place of business employment

b) Class Actions: citizenship of the named parties (note: only need minimal diversity)

c) Corporation: a corporation is a citizen of 1) any State where incorporated AND 2) the State where PPB

1) Total Activity Test: Taking into account the structure of the corporation the court will compare the activities of the corporation in different States - specifically looking at (1) where the policy making (or top brass) of the corporation is located (nerve center) vs. (2) where the corporation carries on the majority of its operations (place of activity). If there is one state where the bulk of operations occur this usually takes precedence over where the management/policymaking occurs.

2) Foreign corp. w/ PPB in US: citizenship is both 1) US and 2) F state (cannot sue 1)alien 2) citizen of same State)

3) US corp. w/ PPB abroad: citizen of State of incorporation

d) Unincorporated Associations (labor unions, limited partnership, membership organizations, partnership): citizens of every state in which any member is a citizen

e) Decedent, Incompetents, Infants: guardians are deemed to be citizens of the same state as the infant, etc. The citizenship of the infant is used.

5. Date for determining Citizenship: DJ is determined as of the commencement of the action 

6. Creating/Destroying DJ: 

a) Collusion: The Federal Courts will not take jdx over a case where a party has been “improperly or collusively” joined to create diversity jdx. A claimant may not assign his claim in order to create diversity. 

b) Curing: The offending party is allowed to be dropped from the case as long as the party is not indispensable to the action. 

1) Rationale: More efficient to allow the offending party to be dropped then to dismiss the case and refile w/o offending party

2) Cannot alter the status of the actual party (ex: change the composition of the party)

7. Amount in Controversy: the AIC must be >$75K. 
i. St Paul Mercury Rule: (1) the claim must be in Good Faith (subjective test) (2) BUT court will lack Jdx when to a Legal Certainty Pl cannot recover that amount.

ii. Established: at the time the complaint is filed. Jdx once acquired remains unless there is a subsequent revelation.

1) Subsequent Revelation: Leads to the divesting of jdx b/c there never was jdx on day 1 (mistake)

2) Subsequent Event: No divesting of jdx b/c court had jdx on day 1 (something happens down the line that changes the AIC)

3) NOTE: important here to argue both ways. Ex: the specific event (ex: water meter reader came out to property after commencing the suit) vs. the revelation (ex: legal certainty that X could not have owed more)

4) Factors

a) Emphasis on whose fault Pl or Δ – if it is a subsequent event court may still let in b/c of Pls good faith (Coventry Sewage)

b) Court’s discretion to make Pl pay costs if bad faith (rarely used)

c) Computing AiC: 

1. One Pl/ One Δ: In computing the AiC, a Pl may aggregate all of her claims against a single Δ whether or not the claims are related

2. Multiple Pl or Δs

a. General Rule: each Pl must independently  satisfy the AiC controversy against each Δ

b. Exception (new case): Exxon v. Allapatah: so long as 1 Pls AiC amount is over $75 then the other Pl may aggregate

c. Exception: all Δs claim same right or title (ex: will that bequeaths one amount) or JSL

3. Atty fees

a) American (General) Rule: each side bears his cost, i.e. atty fees cannot be added in

b) Exception: atty fees may be added if a statutory or K right (ex: part of the K being sued on)

4. punitive damages: may be added in

5. Interest: can be added only if in K

d) Computing AIC in suits for IJ/DJ

1) Pl viewpoint rule: AIC is the benefit Pl will receive monetarily if winning party

2) Either viewpoint rule/ Δ viewpoint rule: Pls monetary benefit or Δs costs

3) Party invoking federal jurisdiction: seems to be the most sensible rule and is being adopted by many courts

· Supreme Court has not given any guidance on this issue

· This issue is critical in class actions 

e) Computing AIC in Arbitration: Limited right to review (similar to appellate jdx) – 2 theories
2) The underlying claim that led the party into arbitration – other courts + Vairo (this amount is subject to the Legal Certainty test)

3) Or the arbitration award – 9th circuit

6. Supplemental Jurisdiction: once the Federal Court has SMJ over one claim it might have supplementary jdx over any other related claims. Supp Jdx is governed by federal statute §1367 which says that federal courts shall exercise jdx over other claims that are part of the same C+C as the original claim unless (1) the claims fall under the narrow 1367(b) exception (2) or the court at its own discretion chooses not to exercise Supp Jdx for a number of reasons listed in the FRCP. Though there are tolling provisions under §1367 it is important that good lawyer file protective actions in state court in case supp jdx is not granted. 

1. Supplemental Jdx §1367
a) Exam Analysis:

1) Are we challenging (Direct attack 12(b)(1) – collateral attack is near impossible) or tying to get our claim in?

2) What type of claim is this? Look for a state claim trying to get into federal court

3) Is claim part of the same C+C? MUST exercise jdx unless

4) Is there a federal statute that expressly prohibits supp jdx? OR

5) Is the claim being asserted by Pl and more than 2 parties? is there a 1367(b) problem? OR

6) Should court use discretion to deny Supp Jdx?

7) Tolling/protective actions

b) §1367(a):  If DC has original jurisdiction over one claim, DC shall have supplemental jdx over all other claims that are part of the same “C+C”

1) Debate whether C+C means Article III §2 test vs. Gibbs “CNOF”test (all the claims have to do with the same factual scenario). 
a) Article III Argument: best evidence of Congressional intent is the actual words of the statute. Exxon v. Allapacka court rules to give the statute its “plain meaning”

b) CNOF Argument: “the Congress meant to codify Gibbs” which was a narrower interpretation Article III.

2) “Except (b)(c) or express (look for federal statute), district court shall have jdx…”: As long as the test in (a) is met then there is jurisdiction and the court MUST exercise it.

3) this includes claims that involve joinder or intervention of additional parties: overrules Finley
c) §1367(b): (use only (1) on Pl (2) §1332 cases (3) asserting claims against party added under 14,19,20,24 or attempting to be added under 19,24 )
1) Codifies Owen v. Kroger
2) Claim by a Pl, in a case based solely §1332 (diversity + AiC), against a person made a party by rule 14,19,20,24. 

3) Rationale: Congress does not want Pls doing end runs around the complete diversity rule

4) NOTE: does not apply to Δs (may want to mention a small minority of courts that make an allowance for a Pl in a defensive position)

d) §1367 (c): “District court MAY” have Discretion (codifies Gibbs) not to exercise SJ over a claim in certain situations if there is:
1) Complex issue of state law

2) the state law claim substantially predominates over the claims that DC could have exercised original jdx 

3) federal court has dismissed all claim over which it has original jdx

4) in exceptional circumstances, there are other compelling reasons for declining jdx

5) 9th/2d circuit say these are only reasons for court to dismiss, 7th says these are just examples

e) §1367 (d) tolling provisions: If a case is dismissed for lack of SMJ tolling provisions may apply

1) If dismissed under §1367(a) generally allowed 30 days from the time booted out to re-file in state court.

2) State immunity

a) Raygor: Cannot toll a claim against an non consenting state (11th Amendment immunity)

b) Jinks (supp): State or sub agency treated as a State = no tolling

f) Protective Action: remember that a good Pl atty if concerned about not falling under §1367(a) will file protectively in state court
2. Challenging a Court’s SMJ: Generally, a party or the court may challenge SMJ in a direct attack. However, if the lack of SMJ was manifestly clear in the original case the challege may be made collaterally.
a) Direct Attack

1) Can be made at any time prior to the completion of the case

2) By either party or the court

· Party challenging files a 12(b)(1) MTD for lack of SMJ

3) Cannot be waived

4) USSC Ruhrgas: holds that DC has discretion to determine whether case stays or goes based on either SMJ or PJ (can use either one 1st)

b) Collateral Attack: Finality Rule: there is finality to the judgment in original action UNLESS the lack of SMJ was manifestly clear in the original case 
IV. REMOVAL 

1. Procedure: How to remove if you are Δ (§1446)

1. Pl brings claim in State Court

2. §1446 (a): Procedure before Removal

a) File a notice of removal (no need to ask anyone, no motion) 

b) Rule 11: make sure there are grounds for the case to be in fed court (could it have originally been filed in fed court?)

c) #1 paragraph in notice of removal explains why there are grounds

d) §1446(b): Must be filed w/i 30 days after Δ is properly joined as a party to the case

e) If §1332: Must remove w/i 1 year of filing regardless of subsequent revelation???

3. §1447(c): Pl can file a remand back to state ct w/i 30 days of removal

4. If no SMJ: case is remanded automatically

2. Exam analysis: is removal proper?

1. §1331: check 1441(a), §1367 for other claims, (c) for other claims of §1367 fails

2. §1332: check (a) then (b)

3. §1441(a): 

a. Rule: Any claim 1) brought in state court (work of the entity is judicial) 2) over which federal court would have Original jurisdiction (§1331, §1332, §1367) may be removed by 3) all served Δ(s) to the federal court 4) unless expressly prohibited by Congress (statute).

a) fictitious names of Δs are disregarded

b) if later identified and ruins diversity, treated as a subsequent revelation and kicked out

c) all Δs must meet AIC separately unless claim can be aggregated as single title or right

d) Lincoln: when removing a case, Δ need not take into account the citizenship of another Δ that Pl could have joined. Δ is only responsible for a party that must be joined under rule 19 **Can one Δ remove his claim alone?
b. Venue clause: Δ can only remove to federal court in the same district
c. No remand provision for the Pl

D. §1441(b): Unless it is §1331 claim, Δ can remove only if none of the (properly joined and served) Δs is a citizen of the forum state.

E. §1441(c): When there is a (§1331) claim + a separate and independent state claim (i.e non C+C and therefore not removable under §1367) the entire case may be removed and the federal court may (must?) remand all matters where State law predominates (b/c it would be unconstitutional for Federal court to hear the claim b/c it is outside the scope of Article III §2). Can remand (1) state law claims (2) whole case

1. If state law predominate the whole case (including the federal question claim) can be remanded if the federal court chooses. State law may predominate if 

a) state law will be applied to the federal question OR

2. There are quantitatively many more State claims than federal claims

3. Not all served Δs must be joined

4. No Separate and Independent claim where there is a single wrong to the Pl arising from an interlocking series of transactions (Look for 2 totally different scenarios that lead to 2 separate claims)

F. Δ would rather remove under 14(a) than (c) b/c of the remand provisions

G. Δ arguments for allowing removal

1. Pls AIC bluff: Δ should offer to settle, if Pl refuses, could indicate to court that Pl is not acting in good faith.

2. Sham Δs + Fraudlent Joinder: Pl joins a Δ to defeat diversity that Pl has no intent to sue

a) If Pl can state a colorable claim against D2( not fraudulent joinder

b) If P intercepts an email from Pl to D2 that says there is “no real intent to sue” ( fraudulent joinder (Upon discovery of this subsequent revelation, the 30 days begin to run and there is no one year limitation)

H. Pls defenses to removal

1. To not have claim removed at all due to Δs lack of ability to use a removal statute 

a) §1331: Claims do not have any fed Q 

1) Δ responds: federal law has preempted state law and there is no more substantive state law

2) Well Pleaded Complaint: Δ cannot throw in a fed q to get jdx (Mottley)

b) §1332: Put in a actual non-diverse party

1) Δ will raise fraudulent joinder 

2) 1447(e): Assuming addition is appropriate, if Pl adds a new Δ that destroys jdx 

a) Early on = ok

b) Later = probably not

2. Procedure: Pl to have claim booted after removal

a) Procedure: §1447: Pl may make a motion to remand (1) on procedural issue but must be w/i 30 days of removal (2) on SMJ can happen at any time

b) Rule 11: frivolous lawsuit – potential assessment of atty fees and costs (Martin HD)

1) Pl rule (subjective) 

2) Δ rule (objective) would a RP lawyer have removed this case? 

c) 1447(d): An order remanded a “removed” case to State court is not appealable (except civil rights cases removed under §1443)

d) Policy: Pl should stress that Courts construe 1441 strictly (to not allow Δ in under (a) and if in under (c) to remand all other claims) b/c of the power it robs from the P in choosing the court.

V. VENUE, TRANSFER, AND FORUM NON CONVENIENS:.
A. Overview: Venue is about the proper allocation and convenience of judicial business (is of less importance than SMJ + PJ)

1. 3 types of civil action

a) Local Actions: about posessory interest in RP, are filed in the country where the property is located.

b) Transitory Actions: everything other than local (ex: K/tort)Note: damages to real property = tort = transitory

c) Mixed Actions: whichever is main relief ought by the PL. Generally, local trumps unless transitory is predominant. 

2. Use §1391 unless the state in which the fed court sits would treat action as local ( use the state local action rule

3. 12(b)(3): MTD for lack of proper venue

4. Venue in CA State Court

5. county where some Δ resides

6. county where the injury occurs
7. where the obligation is to be performed or where the K was entered into
8. when Δ does not reside in the State – any county that the Pl may designate
B. Venue in Federal Courts: venue must be satisfied for all original parties and claims. 
1. General Venue Statute: §1391
a) General Rule of specialized venue statutes: If a specialized venue statute applies, Pl may use either specialized OR general venue statute UNLESS Congress has said that Pl must exclusively use specialized venue statute.

b) Δ must raise issue of venue in

1) answer or

2) motion to dismiss for lack of proper venue - 12(b)(3)

3) Must object to venue at the earliest possible response – rule 12(h)

4) failure to raise = waiver

5) Pl than has burden to establish that venue is proper

c) §1391(a): §1332 venue is proper

1) JD where any Δ resides (domiciled) if all Δs reside in same state

2) JD in which a substantial part of the events/omissions giving rise to the claim occurred, or a substantial part of property that is subject to the action is situated

a) Bramlet :Substantial Part test = more than an incidental relationship b/t district and c/a. Need not be the most substantial part of the action.

b) NOTE: Substantial test is broader of a test than PJ

c) Look for forum selection clauses

3) Fallback provision: JD in which any Δ is subject to PJ at the time the action is commenced, if there is no district where action may otherwise be brought.

a) argue “at the time the suit is commenced” does not include tag service

d) §1391(b): anything besides §1332 venue is proper
1) same

2) same

3) Fallback: a JD in which “any Δ may be found”, if there is no JD in which action may otherwise be brought
a) Found: broad concept (whatever is constitutional under the 5th amendment)

b) Found: narrow concept (must meet the LAS, etc.)

e) §1391 (c): a Δ that is a corporation shall be deemed to reside in any JD in which it is subject to PJ at the time the action is commenced. In multidistrict states, a corporate Δ is deemed to reside in any JD in that state within which the Δs contacts would be sufficient for PJ if the JD were treated as a separate state. If no proper JD, then which ever JD within which it has the most significant contacts.

1) Δ unincorporated associations: determined by reference to 1391(c) UNLESS special venue statute provides a different definition

2) PL unincorporated association: judicial district of the PPB

f) §1391(d): “an alien may be sued in any district” means that aliens are not allowed objecting to venue ( do have PJ + SMJ objections)

g) Removal and Venue: upon proper removal from state to federal – venue is automatically satisfied.

h) NOTE: an issue that may arise is whether for purposes of venue, PJ should be established by LAS or 14th A? Courts are split.

2. Transfer of Venue in Fed Court 

a) Should the case be transferred when venue is proper?

1) §1404 (a): when the case is filed with proper venue (SMJ, PJ, and Venue are proper) for the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought

a) Smith Rule: Pl choice is entitled to a great deal of respect when analyzing motion for transfer of venue under §1404. Transferor has burden of persuasion. Balancing test Factors:

(1) where agreements were negotiated/executed

(2) State most familiar with the governing law

(3) Pl’s choice of forum

(4) Respective parties’ contacts with the forum

(5) Contacts relating to the Pl’s c/a in the chosen forum

(6) Differences in the cost of litigation 

(7) Availability to compel attendance of unwilling witnesses

(8) Easy access to sources of proof

b) Cannot transfer to a court that lacked PJ over Δs at commencement of suit – Δ cannot waive

c) Reasons to accept §1404 transfer:

(1) In order to bring in/establish PJ over a new party for R14-Impleader ??
(2) Consolidating multiple claims filed in different courts (§1407)

(3) PJ over a 3rd party

2) §1407 Multidistrict Litigation (MDL):

a) MDLP (multi district litigation panel): federal district court judges that monitor litigation activity throughout the country. If there is an abundance of cases all over the country (mass torts, Enron situations, etc.) the MDLP may Transfer for pre-trial and discovery purposes, cases are then sent back for trial if they have not been settled. 

b) Under §1407 the MDLP does not need to worry about 1) whether either party wants to go there 2) whether case could have been brought there. Only worried about promoting the just and efficient pretrial. 

b) When venue was proper and transfer granted - Which law should apply?

1) §1332: Van Dusen Rule: case is transferred under 1404(a) the law goes with the case 

a) SOL of that old venue goes 

b) Applies to both Pl and Δ motion to transfer venue

2) §1331: Van Dusen Rule does not apply in Federal question cases b/c federal law is supposed to be the same across the country

c) Should the case be transferred when venue is improper?

1) §1406 (a): The district court - of a district in which is filed a case w/ improper venue (SMJ, PJ, or Venue wrong) - shall have the discretion to dismiss or transfer to a court where venue would be proper (called “curing”)

a) If the Pl has made a mistake of venue and/or PJ then the court MAY (has the option) either dismiss or transfer. 

b) No Van Dusen Rule

d) §1631: tool that a party uses when there is a specialized federal forum for the case (ex: patent case). Allows the court to transfer if there is a SMJ problem (ex: Court of claims, specialized appellate courts, etc.).

C. Forum Selection Clauses: Should the FSC be enforced?
1. PJ: FSC is the equivalent of consent - establishes PJ over the party

2. Rule: Generally, FSC is presumptively valid and should be enforced unless the party challenging the clause can clearly show that 

a) enforcement would be unreasonable and unjust

b) the clause is invalid b/c of fraud or overreaching

c) enforcement would contravene a strong public policy of the forum State

(1) CA: similar to the Gulf States in its aversion to enforcing FSC that goes against its citizens (Pl)

3. POINT: Just b/c there is a FSC that points to jurisdiction in one State, does NOT mean that PJ could not be attained in another State

D. Forum Non Conveniens: is a dismissal doctrine that permits a court to decline jdx in order to permit a suit to be filed elsewhere. A party seeking dismissal under FNC must meet 1) a heavy burden of persuation to overcome 2) a strong presumption in favor of Pls choice of forum. Party must show
1. #1 adequate alternative forum: 1) jdx over Δ and 2) action not barred by SOL

a) Pl must have a fair opportunity to pursue a remedy – due process

b) NY: some states do not require #1. CA: follows #1

c) The fact that Pl may get a lot less money means nothing

d) Show that other country is (1) corrupt (2) no political/judicial system 

2. #2 balancing of the public and private concerns weighs heavily in favor of dismissal(use §1404 factor also)

a) Private: things that have to do with the party’s ability to bring the case

1) Where the (unwilling) witnesses would be

2) Where the events took place/ evidence would be

3) Ease of access to proof

b) Public: General Burdens to our system

1) Administrative duties flowing from court congestion

2) Local interest in having localized controversies decided at home

3) An interest in being in the same place as the law that will govern (jury confusion)

4) Unfairness of burdening citizens in unrelated forum with jury duty

3. Exception: Piper Rule: Alien Pl + foreign c/a = FNC

4. Union Carbide: If court dismisses on FNC grounds can NOT dictate to the new system what rules will apply 

VI. PLEADINGS: The formal documents in which party to a legal proceeding sets forth or responds to claims or defenses.
A. History:

1. Common Law Pleadings: reduce the lawsuit to one legal/fact issue that a judge/jury can decide - deciding the case.

2. Code Pleading (aka Fact Pleading):

a) CA: conforms to a liberal form of fact pleading

b) Function: Tell what happened. A move to allow a litigation to be resolved on the merits. Complaint must have facts + causation

1) Exposure to most – perhaps all of substances

2) Identify each product

3) Result of exposure – toxins enter body

4) Each toxin was a substantial factor in aggravating illness

5) Each toxin ingested was manufactured by Δ

3. Notice/Simplified Pleadings: FRCP: liberal pleading a liberal discovery enables cases to be decided on the merits and better serves justice.

a) Types of Pleadings: Rule 7

1) Complaint + answer

2) Reply to a counterclaim

3) Answer to a cross-claim if the answer contains a cross-claim

4) 3rd party complaint: person who is not a party is summoned under rule 14

5) 3rd party answer to a 3rd party complaint

b) The Complaint 
1) 8(a) short plain statement 

a) (1) jurisdictional allegation (under what rule the case is in that court)

b) (2) short plain statement of the claim showing that the Pleader is entitled to relief

c) (3) demand for judgment for relief

2) Good practice to plead more than short and plain b/c 

a) The more you put in the more court will think you complied w/ rule 11

b) Avoid a 12(b)(6) failure to state a claim

c) Under rule 26 the more detailed you are the more disclosure/discovery you are going to get

3) 8(b): Defenses: (1) admit (2) deny (3) I don’t know yet

4) 8(d): Failure to deny = admitted

c) Rule 11: 

1) Signature: by one atty

2) Represents: certifies that to the best of my knowledge, claim is reasonable under the circumstances

3) Sactions: court may impose

d) Remedy for claim that fails to conform to 8(a)(2)

1) Court: may dismiss w/ leave to amend (rule 15), eventually dismiss with prejudice

2) Δ: motion for more definite statement – 12(e)

e) Relation back doctrine – 15(c): Pl files a complaint just b/f SOL expires and later amends

1) amended pleadings that (1) “arising out of same circumstances giving rise to the initial pleading” and (2) Δ has notice - are allowed under relation back

2) If amended (1) differs substantially from original (2)Δ was not given notice of new claim at time of original – RB doctrine may be unavialable

3) (d) supplemental claims: that have arisen since the time of the original pleading may be amended at the leave of the court

4. CA: requires facts to be pleaded w/ some degree of specificity (connect the dots – draw the picture of what happened to you). Need more facts than in FRCP’s notice pleading.

5. Answer 

a) What’s in it?

1) 8(b):Meet allegations: admit, deny, don’t know

2) affirmative defenses: allegations of new facts which, if proven will defeat the claim (if not, waived – may be able to say forgot under rule 15 but discretionary)

3) Allege your own claims

a) Counterclaims

b) Assert Cross claims

4) motion to dismiss

b) What are Δs options after receiving complaint?

1) Doing nothing (dangerous and rare)

2) Answering

3) Motion to dismiss/ demurr 

c) Rule 12:

1) (1)(a): must (1) respond (answer) in 20 days OR (b) if service is waived then 60 days

2) 12 (b): motions attacking the forum

a) (1)-(7): potential defenses that would warrant a motion to dismiss

b) (1)-(5): filed often

c) (6): kind of like a demurr in CA, saying there is no point in answering b/c even if Δ agrees to all the facts the law does not give the Pl a remedy for the alleged facts (ex: funny faces)

(1) Northrop: complaint will be dismissed only if “it appears beyond a doubt that the Pl can prove no set of facts in support of his claim which would entitle him to relief.” Burden shifts to Pl after Δ shows no plausible legal theory under which Pl may recover. 

(2) Kirksey: court holds failure to state a claim b/c lawyer (1) tries to turn a claim that is preempted into a different claim by calling it a new name (2) fishes for the court to create a new tort which a court will not do w/o a lot of effort to state the claim. NOTE: if you want a new tort/claim ry State court since they are more likely to create new state law (common law judges)

d) (7): failure to join under rule 19

3) Appealing 12(b) motions

a) Fed: wait until the end to appeal the 12 (b) motions

b) CA: must appeal immediately

6. Reply: 

1) To a counterclaim (Pl responds) OR

2) if court orders…

a) to an answer or

b) 3rd party answer

7. CA: 422.10

a) Complaint: In addition to above FRCP complaint CA requires

1) Identify the legal theories they are suing under and number them

2) Requested Remedies

b) Demurrers (equivalent of MTD under 12(b)(6) for failure to state a claim)

c) Answers

d) Cross complaints

8. Rule 3: Commencement of action :Prepare complaint and take it to the clerk’s office to file (about to be amended to allow for electronic filing) and the clerk gives you a docket number

9. Rule 9: 

1. Courts are lenient if a pleading is incorrect. 

2. Certain claims have a heightened standard of pleading than everyday claims (ex: fraud, condition of mind)

a) Leathermen: USSC (Rehenquist opinion)holds that it is not ok to make a special form of pleading and that Congress can intervenes if Congress wants specialized pleading

b) TIP: Δ should NOT ask for heightened form of pleading since (1) court will allow Pl to replead and (2) Δ would be alerting Pl to do more

10. Rule 10: form

a) requires a docket number

b) (b): numbered paragraphs and refer back by #

11. Rule 15: all pleadings are subject to amendment “when justice so requires” (same in CA) 

a) Amendments happen at 2 times

1) before response – do not need consent of court

2) if after response (1) at leave of court (2) at written consent of adverse party 

b) Depending on which it is - Other party has (1) time left or (2) 10 days for response whichever is longer

c) Amendments are freely given

VII. DISCOVERY

4. Before Trial Discovery Process

1. Pretrial: Rule 11 investigation

2. PJ/notice/SMJ/Venue

3. Pleadings: Complaint ( served on Δs ( answer or 12(b) ( reply (?)

4. Discovery: 26(a) ( 26(f) ( then formal discovery under 26(b) using discovery tools

5. Rule 26(a): Mandatory disclosure to be made w/i 14 days of the discovery conference should include

a. all potential witnesses

b. ID of all documents that may be used to support a party’s claims or damages

c. info regarding computation of damages

d. copies of insurance agreements

6. Rule 26(f): Discovery Plan: ultimate goal is 1) efficient settlement and 2) party’s meet with judge and create a plan for discovery

a. statement as to when disclosures will happen

b. subjects where discovery may be needed, when it should be completed

c. what limits should be on discovery by 1) federal rules or 2) local rules

d. other orders that should be entered by the court

e. upon completion, parties should submit a written report outlining the plan to the court

f. failure to file may result in 1) judgment against party 2) dismissal

7. Rule 26(b): Scope of discovery: Parties may obtain discovery regarding 1) any matter not privileged that is 2) relevant to the claim or defense of any party. However, for good cause, the court may order discovery for any matter relevant to the subject matter involved in the action. Relevant info need not be admissible at trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence.

1. Privilege: a judicially recognized right to refuse to disclose otherwise relevant information. There is a presumption against privilege – in order to get at truth.
a) Sources of Privilege

1) USSC (ex: 5th amendment)

2) US Statutes (ex: IRS cannot share tax secrets w/ the world)

3) Common Law

4) State Common Law or Statutes (ex: spousal, priest, atty-client, dr-patient)

b) Analysis

1) Is there a privilege?

a) Established privileges

(1) Atty/Client: protects confidential communications b/t atty and client

a) Before K: whether the privilege exists turns on the nature of the conversation 

b) After K: there is an attorney-client relationship b/c client has approached atty for the purpose of securing 1)opinion on law 2) legal services or 3) assistance in legal proceeding

(2) Doc/Patient

b) Jaffe Test for recognizing a new privilege: Balance the public’s right to know against the “public good”

2) What is the scope of the privilege?

a) atty/client and corporations

(1) Old rule: Control Group Test: people that make decisions/control the company are “the company” for purposes of the atty-client privilege. Only those people’s communication are protected

(2) New rule: Upjohn: rejects Control group test b/c it excludes mid level employees interviews and questionnaires which are necessary for the lawyer to do his job correctly. All employees may be able to get privilege. 

(3) Bad news of Upjohn: Corporation gets to waive the attorney-client privilege, employee is very exposed here

b) Communications are covered but facts are not

(1) Questionnaires are NOT privileged b/c they are not communication from a client to an attorney (may be work product)

(2) Responses may be a communication from a client to an attorney

(3) Notation by an atty on the side of a questionnaire, i.e. “Vairo is lying” may be an attorney’s mental impression (work product)

(4) Existence of a witness is a fact 

c) Work Product Doctrine: protects that preparation n atty undertakes on behalf of her client in anticipation of litigation or for trial

(1) WP is NOT absolute (unlike A/C privilege). Party against privilege side must show:

a) work product is necessary and 

b) not available without Undue burden or hardship

(2) Attys mental impression is always protected under WP doctrine

a) Other ways to get at an attorney’s mental impressions:“Contention” interrogatories: “is it your contention that my client sexually harassed your client?”

b) Point: the memoranda you prepare to figure out how to help your client is protected, but there are other ways for the other side to get at your mindset

d) If found not privileged: Only disclose necessary facts
3) Has the privilege been asserted/waived? (can be express/inadvertent)

a) Implied waiver: priviledge holder puts the matter in controversy

b) Intentional waiver: disclosure to 3rd party other than your atty, turning over docs

c) Inadvertent waiver: 

(1) Some states treat as automatic waiver

(2) CA: If the disclosure is inadvertent the other side must give it back

(3) Balance Factors:

a) reasonableness of efforts to avoid disclosure

b) delay in correcting problem

c) extent of disclosure

d) fairness

2. that is relevant to the claim and defense of any party..
a) History: narrowed from “subject matter” to “claim and defense”

b) Scope: Generally, As long as what is sought is reasonably calculated to lead to admissible evidence then it is within the scope of relevance

c) Broadening provision: However, for good cause shown, court may order discovery of any matter relevant to the subject matter 

3. NOTE: 28 USC §1291: only final orders are appeal-able, therefore the judge’s decision that something is available for discovery must be followed or lawyer is held in contempt and jailed.

8. Experts: 2 types

1. Testimonial - intend to call on the stand

a) cannot protect under work product

b) 26(a)(2): Must disclose the identity of the person you may call to the stand + duty to supplement (If you do NOT supplement sanction is the inability to use the expert)

c) Trap: if you show the expert privileged information then you must disclose it under 26(a)(2). Way around it is to do things “paperless-ly” so you do not have to disclose anything

2. Consulting - protected under work product

9. 26(b)(2): Limitations on Discovery: courts may impose if the request for discovery is

a. unreasonably cumulative or duplicative

b. obtainable from some other source that is more convenient/less burdensome

c. burden/expense outweighs likely benefit

10. Course/Sequence of Discovery: Methods to discover additional materials

1. Rule 33: Interrogatories: Use first b/c it helps to get at the info available out there – names of witnesses, etc.

2. Rule 26, 34: Documents: After interrogatories

3. Rule 30: Depositions

a) Usually the last thing, after the I/D are collected 

b) Can take depositions of both parties AND (rule 45: subpoenas) non-parties

c) Federal rules: only 10 total and only 7 hours (1 day). Subject to amendment by the parties.

4. Rule 35: Mental/Physical Exam

a) Usually very last – if after beginning discovery

b) Must have a court order b/c it very intrusive

c) Must be 1) in controversy and 2) good cause for each exam

5. Rule 36: Admission: happens after discovery – the parties can agree on specific facts and trial is shortened by not having to authenticate documents, etc.

11. Rule 26(e): continuing duty to supplement or correct mandatory disclosures

12. Courts tools to supervise discovery:

a. Rule 26(c): Protective Orders: are designed to shield a person from annoyance, embarrassment, oppression, or undue burden or expense
a) Federal courts: still helpful to the parties in keeping information secret

1) POs: may only be entered for good cause shown

2) Balance test: public interest to know vs. importance of keeping secret

3) Once info is used for SJ or Evidence – public has the right to know

b) State court: if the info is not subject to privilege, the court does NOT allow confidentiality, let’s the public in right away

2. Order Compelling disclosure 

3. Sanctions: on parties that refuse to obey court orders regarding discovery

VIII. JOINDER: remember to have a (1) rule (2) SMJ and (3) PJ

	Joinder of Claims
	Joinder of Parties

	Generally, 18a
	Generally, 13h if 19 or 20 is met

	Compulsory counterclaims, 13a
	Joinder by ∏s 

	Permissive counterclaims, 13b
	· Real party in interest, 17

	Cross-claims, 13g
	· Permissive joinder, 20a

	
	Joinder by ∆s

	
	· Third parties, 13h (only with counter/cross)

	
	· Indemnity/contribution, 14

	
	Intervention by absentees

	
	· Intervention of right, 24a

	
	· Permissive intervention, 24b

	
	Compulsory joinder, 19a,b

	
	Interpleader, 22 or §1335


A. Joinder of Claims

1. Rule 18: 

a) Generally, any party asserting a claim to relief may join, as independent or alternate claims, any other claim

b) In analysis: Check (1) SMJ and (2) venue (3) PJ 

2. Rule 13: Counterclaim 

a) (a) compulsory counterclaims: shall/must assert when claim 1) arises out of the same T+O 2) exists at the time of pleading and 3) does not requires the presence of 3rd parties of whom the court cannot acquire jdx. However, the pleader need not state the claim if at the time the action was commenced the claim was the subject of another pending action.

1) same transaction or occurrence:.

a) generally, courts apply a liberal test for whether the counterclaim is logically related to the original claim. Factors:

(1) nature of the claim

(2) legal basis of recovery

(3) law involved

(4) the respective factual background

(5) may comprehend a series of occurrences

b) However, a court may narrow its interpretation for policy reasons 

(1) Retaliatory counterclaims 

(2) Hart: Debt collection – we do not want to bar Pl from asserting a “truth in lending claim”(federal question) by making the Pl’s debt a compulsory counterclaim

c) SMJ: automatically §1367 since T&O is narrower than C+C

2) exists as the time of pleading: even if counterclaim meets the T&O test need not assert if not matured
3) claim was part of another action: First filed rule:1st case has priority unless there is a showing of convenience in favor of the 2nd action.

4) Pl: MUST assert in the reply to the counterclaim any 13(a) claims

b)  (b) permissive counterclaims: pleading may state as a counterclaim any claim against an opposing party that 

1) Does NOT arise out of the same T&O

2) SMJ: may not be met under §1367 since it does not meet T&O. Could be an exception if there is a relationship and it meets §1367(a) C+C (ex: Hart, the making of the loan)

c) Venue on counterclaims: 

1) §1391 (a)(1) and (b)(1): typically venue is not a problem (where any Δ resides if all Δs reside in same state)

2) §1391(a)(2) and (b)(2): may be a problem (substantial part of events/omissions giving rise to the claim occurred). Venue may be proper for one claim and not the others. Court could exercise “pendent venue” if claims arise from CNOF

3) Pl is deemed to have waived venue objections w/ respect to Δs counterclaim

d) (f): Court may grant leave to file a counterclaim that was omitted through oversight or excusable neglect
e) Failure to assert 13(a): operates as a bar to filing a 2nd suit only if the 1st suit has already gone to judgment. However, under the 1st filed rule, the 1) 1st court may enjoin the 2d  court or 2) the 2nd court may stay/dismiss/transfer
3. Rule 13(g) Cross-claims are claims asserted against a against co-party
a) Rule: a party may assert a cross-claim 1) against a co-party (not a person not yet a party) if it 2) arises out of the same T+O that is the subject matter of either the original complaint or a counterclaim or 3) relating to any property which is the SM of the original action. Such cross-claims may include claims for contribution/indemnification
1) Cross-claims make co-party into opposing parties

a) Rainbow Rule: if the cross-claims includes a substantive claim (not C/I) the co-parties become opposing parties and therefore 13(a) applies

b) C/I crossclaims do NOT make co-parties into opposing parties b/c there is a strong policy of protection for Pl’s original case (do not want to jumble up w/ lots of other stuff)

2) Cross claims b/t co-Ps: unless a counterclaim has been filed against the Pl, Pl has no reason to file anything other than original complaint

a) Same side of v. are always co-parties

b) Rainbow rule

c) Party joined under 14 IS an opposing party, 13(a) applies

b) SMJ: yes under §1367 C+C

4. Rule 14: Crossclaims: can assert a claim for indemnification against someone who is not a party yet

5. Rule of Res Judicata: if you could have asserted the claim in the case and you did not and there is a judgment in that case then you are barred from filing the claim in another court. 

B. Joinder of Parties

1. Rule 17: lawsuit must be prosecuted by the real party in interest. 

a) Liberal: If there is a real party in interest problem and it is corrected right away courts will not dismiss.

b) Can be prosecuted by Executors, Representative, etc. but the citizenship is the “bird”

c) Relation back: protects the RPII from expired SOL

d) RPII objection is waived unless Δ raises in 1st response

2. §1359: No collusive transfers or assignments to create Diversity jdx. Factors:

a) Assignee lacked a prior interest in the claim

b) Assignment occurred close to the time the suit was commenced

c) Lack of meaningful consideration for the assignment

3. Rule 20: Permissive Joinder of Parties by Plaintiff

a) Look to Pl to use 20 b/c Pl files the complaint

b) Rule: All parties may join as Pls who assert a right to relief (Δs who there is asserted against them a right to relief)

1) Arising out of same T+O (or series of T+O) and

2) common question of law and/or fact

c) SMJ

1) §1332: Stromberg: a diverse Pl joined under 20 w/o AIC can claim §1367 jdx by piggybacking on the 1P’s §1332 claim. Exxon affirmed.

2) §1331: Gibbs: case gets into court under §1331 claim by 1P, state claim of 2P may tag along under §1367

4. How does Pl or Δ bring in X?

a) Rule 13(h): an absent X may be made an additional party to a 1) counterclaim (13a,b) or 2) crossclaim (13g) but 3) must be in accordance w/ 19 or 20

b) Rule 14

1) (a): Δ (as a 3rd party Pl) may bring in X on a claim for indemnification/contribution

2) (b): Pl (from a defensive position – in response to a counterclaim) may bring in X on a claim for indemnification/contribution

3) 3rd party Δ: may bring in Δ4, Δ5, etc. under Rule 14

c) SMJ when X breaks diversity: 

1) if Δ brings X in w/ 13(h) or 14 get SMJ under §1367(a) C+C

2) if Pl brings in X look for SMJ problem w/ §1367(b)

d) Rule 19: mandatory joinder of a party

1) Δ must file a 12(b)(7) MTD for failure to join a party under 19 (rarely granted, tough test to meet, limited set of situations) – if granted then party must be joined or case is dismissed

2) General rule: When in doubt the person is NOT needed for just adjudication (courts are quite strict)

3) Black letter rule: Joint tort-feasors are never indispensable parties under rule 19

4) Rule 19 Analysis

a) Party to be joined fits w/i 19(a): standards

(1) w/o the person there cannot be complete relief b/t the parties (ex: land case, person must convey title)

(2) person being joined claims an interest relating to the subject matter of the action such that not joining 
a) will impair or impede the person’s ability to protect that interest OR (more strict in trying to find practical impairment b/c possibility of dismissal)

b) will leave the persons already parties subject to multiple liability
(3) Note: the mere possibility of another lawsuit involving X is NOT enough to trigger mandatory joinder

b) join if feasible (check these)

(1) PJ

(2) SMJ
(3) Venue: if the joined party 1) objects to venue and 2) joinder would render the venue improper 3) that party shall be dismissed from the action

c) 19(b): if not feasible court decides w/ discretion if case can proceed “in equity and good conscience” or must be dismissed due to the party being indispensable to the case: factors

· Look for property dissolution case ???

(1) to what extent Judgment rendered w/ party absent is prejudicial (to party not joined or current parties)

(2) to what extent the prejudice can be lessened/avoided (mitigation provision)

a) by protective provisions in judgment 

b) shaping of relief

c) other measures

(3) Will judgment rendered in party’s absence be adequate?
(4) Will Pl have adequate remedy if action is dismissed for nonjoinder?

d) Other devices for adding X when joinder under 19 (by Pl) is not feasible

(1) Δ may use interpleader to avoid multiple suits

(2) X appears voluntarily – intervention

(3) Δ may join (w/ 13(a)(b)(g)) with a 13(h) or 14

5. Rule 21: may drop a non-diverse party to cure a diversity defect

6. Rule 24: Intervention = X is outside the lawsuit and wants to come in

a) 2 approaches: courts are split

1) standing analysis 1st, then if none ( no intervention

2) rule 24 stands on its own 

a) Rationale: promotes judicial efficiency, i.e.more and better information, not to make the judgment more legit but just for justice to add a different point of view

b) Used as a public interest tool

b) (a): Intervention of Right

1) Upon Timely motion any party shall be permitted to intervene 

2) Recognized right 

a) Federal statute confers a right to intervene OR

b) Interest relating to the property/transaction that is the subject of the action. Interest is 

(1) Direct (not remote)

(2) Substantial (not contingent)

(3) Legally protect-able (Standing: does not allow do-gooders to intervene)

3) Disposition of the action will impair applicants ability to protect his interest

4) interest is not adequately represented by existing parties (minimal burden)

a) adequate representation = shares the same ultimate objectives

b) When presumption of adequate rep – show 

(1) Collusion

(2) Nonfeasance

(3) Adversity of interest

(4) Incompetence of the named party

c) (b): Permissive Intervention

1) Upon timely motion a party may be permitted to intervene 

2) Recognized right 

a) Federal statute confers a right to intervene OR

b) Claim of would-be intervener and the main action have a question of law or fact in common

3) If claim of original party is based on statute/order/regulation ( agency that administered the order may intervene

4) Court discretion about whether the intervention will unduly delay or prejudice the original parties/case. Delay factors:

a) check the info to be added to make sure it won’t complicate the action with collateral issues

b) also check if new types of law will be brought up (reverse discrimination case – see below)

c) avoid case after case problem by letting everyone in

d) Martin: USSC firefighter case, Rehnquist says when in doubt let the intervener in.

d) Timeliness: analysis is contextual, absolute timeliness is ignored
1) Time X K/SHK of interest in case b/f X petitioned to intervene
2) Prejudice that the existing parties suffered as a result of X’s delay 
3) Prejudice X may suffer if denied
4) Unusual circumstances for/against a determination that the motion is timely
e) Conditioned Intervention: when X is allowed in, courts may condition the intervention to ensure efficiency
f) (c): Procedure of Intervention

1) Motion to intervene: state the grounds

2) + Pleading: b/c if you are added you are a party (either Pl or Δ)

3) if added and your side loses you are bound by res judicata

4) Different than an “amicus”: where X just puts in his “2 cents” (not bound by res judicata)

5) IMPORTANT NOTE: align the intervening party on the correct side of the action and THEN check SMJ (if §1332 and Pl side – may have a 1367(b) issue)

C. Interpleader: Is an equitable tool that is used when 2 or more parties claim entitlement to a “stake”. Used when the court may comply with only one party’s claim to the property.
1. General Rules

a) Must be discrete property (ex: Hummel)

b) must have absolute adverse interests (ex: Colts: ownership of team vs. rights for team to play in your arena are not absolutely adverse)

c) No In Rem Jdx: Dunlevey: impossible to get in rem over interpleader property b/c only one person can own it therefore no PJ over the others

d) Pure interpleader = S has no legal claim in the stake

e) In the nature of interpleader = Stakeholder is also claimant

f) NOTE: Rule 20 will not work with these claims b/c requires a right to relief???
g) Rule 13(h): defensive interpleader 

h) Rule 22: offensive interpleader
2. Analysis: 

a) Court determines whether stakeholder is faced w/ adverse claims

3. Statutory Interpleader: 28 USC Section 1335 is a separate jurisdictional statute giving the federal district court original jurisdiction over interpleader actions, an action in which someone is a stakeholder in possession of property who know that there are multiple persons with conflicting claims to the property. Interpleader allows the stakeholder, who may also be a claimant, to deposit the property with the court, and ask it to decide who gets the property. 1335 gives federal courts original jurisdiction over such cases as long as any claimants are diverse, and as long as the value of the property is $500 or more. 1335 also has nationwide service of process, and the opportunity to have the federal court enjoin any competing lawsuit. 
a) SMJ:§1335

1) Minimal diversity

2) Worth at least $500

3) If S has no claim then state court

b) Venue: §1397 JD where any claimant resides

c) PJ: §2361 any district

d) Deposit stake w/ court: §1335

e) Enjoin other proceedings: §2361 allows federal court to enjoin claimants from all other fed/state suits affecting the stake
4. Rule 22: Interpleader: Rule 22 is used over §1335 when (1) there is complete diversity/AIC or (2) claims may result in a party having multiple liability/ duplicitous litigation
a) Does not matter if claims are related or not ???

b) SMJ: normal rules (ex: §1332, §1367)

c) Venue: normal rules (§1391)

d) PJ: normal rules (LAS+DP)

e) Deposit stake: optional

f) Enjoin: for pure interpleader §2283: Stay of State Court Proceedings: no federal court may stay State court proceedings except

1) Authorized by act of Congress – like §2361

2) Where necessary in aid of jdx – i.e. as long as the federal court has a valid interpleader claim

a) Rule 8 tests: rule 8 says that claim will not be valid if there is no possible relief for the claimant. If the interpleader claim makes it past rule 8 then it is considered a valid claim and therefore necessary in aid of jdx.

3) Necessary to protect or effectuate judgment

5. If C sues 1st
a) SH counterclaims

b) Joins additional claimants under 13(h)/§1335 OR

c) If additional claimants are diverse from original C – can use pure rule 22

D. Rule 23: Class Action (super aggregation) 

1. (a) Prerequisites to a Class Action:

a) Numerosity: Class is so numerous that joining everyone is impracticable

b) Commonality: Common question of law or fact

c) Typicality: Claim/defense of the named party is are typical of claim/defense of the class

d) Adequate representation: Representative (1) party (named Pl) and (2) lawyer will fairly and adequately protect the interests of the class

1) of the named Pl

a) if the claims are different ( not an adequate rep

b) cannot be poor if she has to put the cost up front

c) speaks the same language as unnamed member

2) of the lawyer 

a) Can he lawyer put up the costs? Debated in bar assoc now

b) Does he have experience?

3) NOTE: remember, the whole class is bound so both Δ and Pl have an interest in making sure the judgment sticks. Therefore, both are interested in adequacy of representation b/c they want the judgment to stick.

4) Challenging Adequacy of representation: collateral attack

2. (b) Class Actions Maintainable if
a) (1)Prosecution of separate actions would create risk of (OR)

1) (a) Inconsistent adjudications resulting in incompatible standards of conduct

2) (b) Impairing/ impeding other parties ability to protect their interests 

· NOTE: these are like rule 19 and 24 situations for class actions

b) (2) Opposing party has acted/refused to act on grounds generally applicable to the class making IJ or DJ appropriate for the whole class (ex: civil rights, employment discrimination, usually federal question: violation of securities law) OR

c) (3) Common questions of law or fact predominate

3. All class members are bound when case is settled as long as 

a) there has been adequate representation (Hansberry) and

b) notice and an opportunity to opt out –Phillips (remember: test for adequate notice under Mullane: does not guarantee individual notice)

4. .SMJ in class actions: §1332 (d)

a) Minimal diversity only

b) AIC: aggregate of claims > $5M

c) Broadened fed jdx: Discretion to decline if >1/3 and <2/3 of PLs and primary Δs are of same state. Factors to consider:

1) National/interstate interest

2) Which law will govern?

3) Is class action looking to avoid fed jdx?

4) Distinct nexus w/ class+harm+Δ

5) More citizens from 1 state than any other

d) Narrowed fed jdx: DC shall decline jdx if 

1) >2/3 PL are from same state + 1Δ is from that state + injuries are in that state

2) 2/3 Pl + primary Δ are from state

5. §1453:special rule for class action on removal (different than normal removal) do not need consent of all Δs

6. Class Action BOR: make sure there are no provisions where the actual Pl is going to end up paying out more than he recovers

7. NOTE: Hard to raise an Erie issue w/ rule 23, i.e. getting a better substantive deal for a party. 

IX. CHOICE OF LAW

A. Goals of Erie

1. Avoid inequitable administrations of the law and  

2. Discourage federal-state forum shopping

B. Analysis: 

1. Identify the conflict: Is one or more issue governed by separate laws? Look for “Under CA law” or “the law of State X” on exam. Is it vertical or horizontal? Procedural or substantive? (need definitions here). 

2. Vertical: choosing b/t federal and State Law

a) Exam fact pattern: (1) brought in federal court (2) removed to federal court

b) Default rule: 28 USC §1652 RDA: state law of the state in which the federal court sits (including the state’s choice of law rules) applies unless federal (including common) law requires or provides.

1) Substantive

a) Generally, state substantive law will govern unless Pl is suing on a federal c/a.

b) Look at compliant for the Pls claims

c) Hypo:

a) If Pl sues on a federal statute (§1331): federal law applies

b) But if Pl adds claims under §1367: state law applies to the state law claims b/c of §1652

c) Exceptions to §1652: Specialized Federal substantive common law 

a) Interstate conflicts/ boundary fights

b) Conflicts involving foreign sovereigns (but no political questions)

c) Conflicts involving US military

d) General – where court assumes that Congress would want them to make it up (ex: important federal interest)

d) If state law wins out – check horizontal

e) Klaxon: USSC held that a state’s choice of law methodology (ex: CA government interest analysis) is part of that state’s substantive law for Erie purposes.

2) Procedural: Generally, each jdx applies its own procedural rules

a) Track 1: federal procedural statute v. state procedural rule
(1) Rule: if there is a FPS that (1) exists and (2) applies then apply it. Applies if the federal statute is (1) sufficiently broad to control the issue b/f the court (test of statutory construction + Congressional evidence) and the statute (2) represents a valid exercise of Congressional authority

(2) Stewart: FSC (substantive issue) is weighed in the §1404 removal “interest of justice” analysis

b) Track 2: FRCP rule v. state procedural rule
(1) Rule: when FRCP (1) exists and (2) applies to the issue then apply it.

a) FRCP must be broad enough to cover the issue in front of the court (if FRCP occupies a space – state law must yield)

b) must be a valid exercise of Congress’ power to make rules

(1) Not abridge/enlarge/or modify a substantive right of the party

a) Rule 23 + 56 are substantive like

b) Commencement for SOL purposes is substantive, i.e. if the case couldn’t be filed under one rule but could under another. Possible rules 3+11.

(2) Rationally capable of being classified as procedural

a) would rule have any effect on the outcome of the case or 

b) Is it just housekeeping? (rule 4, 8(a))

c) Presumption: that the FRCP applies to procedure

d) To argue for state law (1) say there is no real conflict w/ FRCP then argue that (2) FRCP is invalid b/c it enlarges a substantive law

c) Track 3: federal common law (neither USC driven nor premised on statute) v. state procedural rule
(1) Rule: Presumption that state procedural law applies unless a strong important federal interest/policy suggests otherwise. If it is outcome determinative then state law applies. 

(2) Test

a) Judge made federal rule is broad enough to cover the circumstances and is at least arguably procedural?

b) Is it contradicted by a federal statute or formal federal rule?

c) Would the application of the judge made rule be outcome determinative?

d) Does Byrd balancing test – important federal policy trump?

(3) Important federal interest (Byrd): policies underlying the 7th amendment (right to a jury trial)

(4) Gasperini: harmonizing federal and state interest (modern USSC trend)

a) Scalia: calls it an interpretation (which would mean track 1)

b) Majority: calls it federal procedural common law which means that state procedure applies BUT federal rules will govern at the appellate level

3. Horizontal: choosing between several State laws (use anytime there is more than one state involved)

a) Presumption of CA law: assumes that CA law applies unless a party (carries burden) makes (1) a motion in liminie and (2) demonstrates that the other law should apply

b) Choice of law clauses: CA generally enforces choice of law clauses however refuses to enforce of application would violate CA public policy (can use gov’t interest analysis to determine if CA would not enforce due to policy)

c) If the party has (1) made a motion and (2) there is no choice of law clause that a state will use its choice of law methodology. CA uses the “governmental interest analysis” (NY too): which state has the greatest interest in the application of its own law with respect to the disputed issue?

(1) Courts will predominately look at the nature of the rule: (room for argument here)

a) If it is a behavior/conduct regulating rule (more common): usually the law of where the conduct/wrongdoing happened

b) If it is a Loss distribution rule, i.e. protecting/or not from negligence (less common): courts will look at where parties are from

(2) 2 out of 3 rule: if 2/3 of the claims/event are out of one state then that law may apply

· NOTE: not likely to put horizontal on the exam

X. END OF A CASE ON THE MERITS + SUMMARY JUDGMENT 

· Note: Summary Judgment: takes place during or after discovery. Parties have already raised choice of law issues in (1) MTD or (2) summary judgment

A. Rule 16 (1983): requires the judge to be actively involved in the cases before them. Prior to 1983 – judge was like an umpire. Today – judges are managers of both teams as well as the umpire. Rule 16 requires the judge to meet with the parties to talk about what the case looks like – the specific goal is resolving the case. Avoid (1) excessive cost (2) excessive delay.
· This has seeped into the state court system 

1. status conference + pretrial order w/i 120 days of service of the Δs (meant to narrow the issue which narrows the discovery)

2. Pretrial order: one document that summarizes everything from pleadings to discovery (supersedes the pleadings as the “road map” of the case) 

3. Standard for amending the pretrial order = Just cause shown

4. Parties may be sanctioned for failure to comply
B. When is a case over on the merits?

1. Granted 12(b)(6): if judge has left (1) no room to replead and (2) dismissed w/ prejudice. Res judicata is attached. (this is an assumption that the facts are true – but so what? b/c Pl doesn’t have a cause of action)

2. Settlement

3. rule 56: Summary Judgment (all or part of the case)

4. rule 41: P drops claim (1) voluntary (2) involuntary 

5. rule 54: default

C. Rule 54: Generally, if Δ fails to answer default is entered and then there will be separate proceedings to determine what Δ owes to Pl. This leads to a judgment that is enforceable against the Δ that is enforceable in any State where the Δ has assets. 
D. Rule 41:

1. (a) Voluntary: may voluntarily dismiss b/f a Δ answer. If Δ has answered must get (1) Δs permission or if they can’t (2) permission of the court

2. (b) Involuntary: Pl has filed but has demonstrated egregious behavior like not appearing, etc. court may dismiss

E. Rule 56: moving party claims that there are no genuine issues of material fact (“put up or shut up”: show the evidence you have on the allegations you raise)

1. Old rule: moving party bears the burden of disproving the case

2. Modern Rule: if there is a fatal defect in proof (Pl is unable to prove an allegation) then the motion for SJ will be granted (Celotex)

a) Evidentiary Standard: evidentiary standard on a motion for SJ is the same standard as if the case were to go to a jury (Anderson) however 

1) judge cannot weigh the evidence 

2) can only look at the (1) quantum and (2) quality of the evidence

3) Rationale for evidentiary standard: SJ is for determining whether there is enough evidence to go to a jury – i.e. whether the Pl could win on the merits

4) NOTE: under this standard, as a Pl lawyer you are committing malpractice if you do not put a lot in. Want the judge to see everything a jury would see.

b) Sliding scale test: (full circle from Δ having to negate the Pls case to win SJ) the more “out there” the Pls theory for relief on the case is the more evidence the Pl has to come up with in order to defeat a motion for SJ (Matsushida)
c) Judge as gatekeeper (Daubert): keep out the experts that are not really experts

XI. APPELLATE REVIEW

A. Review in the Trial Court

1. Motion for reconsideration: Unhappy party asks the judge to reconsider the ruling

a) Procedural Rule:

1) No rule in FRCP

2) Most Local rules allow the MFR

b) General Rule: High standard for granting the motion. Party must show something dispositive: 1) new case that has just been decided that would change/affect the judgment OR 2) newly discovered evidence that was unable to be found during the last trial, if not judge will impose 3) sanctions.

2. Post-Trial Motions: a lawyer must be aware of post trial motions that can be made pursuant to the FRCP

a) Rule 59: 

b) Rule 50: motion for judgment as a matter of law (combo of 2 rules)

1) Judgment ….

2) Judgment not-withstanding the verdict

.

3. Motion for Relief from Judgment or Order: Rule 60
a) (a): can gat a judgment set aside if the judgment is the result of a clerical error 

b) (b): judgment can be vacated/set aside/fixed on the grounds of mistake, inadvertence, fraud, newly discovered evidence that you could not have possibly had during discovery (high standard)

NOTE: Trial judges are hesitant to set aside jury verdicts. Once something has been decided at the jury level – high standard to be overturned

B. Appeal-ability

1. FRAP: federal rules of appellate procedure: adopted by the USSC pursuant to the Rules Enabling Act (Time limits: most important)

2. Final Decisions v. Interlocutory Orders: The federal courts power of Appellate Review under the USC is not self-executing. Therefore, the federal court must have appellate jdx (through a statute) to hear the case. 

a) 28 USC §1291: provides appellate jdx only over final decisions of the federal district courts (rationale: 1) if parties settle there will never be an appeal or 2) some order/decisions will not be important in an appeal)

1) Final decision: order that results in the termination of a case (i.e. judgment entered after MTD, SJ, or after a trial)

2) Interlocutory orders: non-final decisions, denial of a motion which means the case may go on.

a) Denying a motion to compel arbitration

b) Decision in a discovery dispute unless it is a dismissal/default order as a discovery sanction under rule 37
b) Exceptions to Final Judgment Rule

1) Cohen Collateral Order Doctrine: is a practical construction of §1291

a) Judge made

b)  “Effective finality” of orders

c) 1) Issue collateral to the merits 2) important to the resolution of the case that 3) if not reviewed right away is “effectively final” therefore can review it under §1291

d) Disqualification of opposing council

e) Of the judge

2) §1292

a) (a)(1): IOs granting/continuing/modifying/dissolving/refusing to dissolve preliminary injunctions are appealable

b) (b): AC has discretion to grant an immediate appeal if DC judge certifies that case contains 1) controlling question of law 2) to which there are substantial grounds for difference of opinion 3) the immediate appeal will materially advance the termination of litigation

3) 23(f): AC may permit an appeal of an order granting/denying class action certification

4) 28 USC §1453(c): class action exception to 1447

5) 54(b): In multiparty/multiclaim litigation when one integral claim is dismissed the DC has discretion to dismiss other claims. 

6) Mandamus: 28 USC §1651: A party may always seek a writ of mandamus from a higher court when a party 1) does not have a right to appeal b/c no final order and 2) does not meet any exceptions and 3) order has nothing you must do so you cannot be in contempt.

a) High Standard for granting a writ: must show that the DC 1) grossly abused jdx powers 2) grossly exceeded their discretion 

b) Careful b/c DC judge will be alienated 

7) Contempt (Hickman v. Taylor): A contempt order is immediately appeal-able when a party/atty 1) violate/refuse to comply with 2) an otherwise non-appeal-able order and 3) is held in contempt

3. CA: must appeal interlocutory orders immediately. Judges will not be upset if you ask for immediate appeal b/c it is required.

C. Standards of Review

1. Issues of Law: courts will make a de novo review of the legal standard 

a) What is the rule of law?

b) Did the DC use the right standard?

c) Did the DC apply the standard appropriately?

2. Findings of Fact: 

a) Jury trial: (looking at the rule under rule 50)

b) Trial by judge: rule 52(a) DC fact findings shall not be set aside by a revieing court unless clearly erroneous

3. Mixed question of fact and law (ex: negligence)

a) Determine whether it is predominately one or the other

b) Case by case

4. Discretionary

D.  Supreme Court Review

1. Appeal as of right

2. Certiorari

XII. PRECLUSION

A. Claim preclusion: 

1. Rule: Parties (or their privies) will be barred from asserting in later litigation 1) related claims that could have been brought in 2) first case which resulted in a final valid judgment on the merits

a) Transactional test: Claim that is related (T+O) to the SM of the dispute in A1

2. Intersystem preclusion

State/State: Full Faith and Credit

State/Federal: (check this)

B. Issue preclusion: Issue must be 1) actually litigated and 2) necessary to the disposition of the case

· ON EXAM:

· Main Fact pattern: process of litigation from both sides Pl and Δ atty. 

· Pick up Priscilla exam from the library

· Understand/be able to read rules and statutes

· Have strategy for both sides 

· Know rule 19
· Pleadings: connect forum (venue) selection, pleading and joinder (the heart of the course)
· Discovery is by itself: about how we get the info that we need to prove the substantive claims raised by the parties in the pleadings

