Civil Procedure Outline
First: Start with context
	Issue
	Rules

	Does the court have PJ?
	Traditional basis – Physical presence, voluntary appearance in court, consent, domicile

Rule 4k1a federal courts will borrow LAS of the state their in

Minimum contacts: purposeful availment, relatedness, reasonableness

	Was there proper notice?
	Rule 4

100-mile bulge rule for joined parties

	Does the court have SMJ?
	§1331 (federal question on a well-pleaded complaint, Motley)

§1332 (diversity & AiC)

§1335 (interpleader)

§1367 (supplemental)

	Is venue proper?
	§1391
§1404 (transfer when venue is proper)

§1406 (transfer or dismiss when venue is not proper)
§1407 (MDL)
§1441 (removal if SMJ)

§1446 (removal process)

§1447 (remand)

	Does state or federal law apply?
	Erie 3 track
Track 3 – refined outcome determinative (includes Byrd balancing)

	Were pleadings and discovery proper?
	Complaint:

Rule 8(a)

11

15

Answer:

Rule 8(b-e)

11

12

15
Discovery:
Rule 26-37

	What claims and parties must/may be joined?
	Claims:
Rule 18
Counterclaims:

Rule 13(a) (compulsory)

13(b) (permissive)
18
Cross-claims:
Rule 13(g), substantive 13g triggers 13a
18
Parties:

13(h) (∆’s permissive)

14 (indemnity), triggers 13a against ∆, and 13b against ∏
17 (real party in interest)

19 (indispensable)

20 (permissive)

22 (interpleader)

24 (intervention)

	Can the suit be a class action?
	Rule 23

CAFA (creates §1332(d), minimal diversity & $5 million AIC)

	May the suit be adjudication without trial?
	Rule 55 (default)

56 (summary judgment)

41 (voluntary dismissal)

12(b) (motions to dismissal)

	Does preclusion apply?
	Claim/res judicata

Issue/collateral estoppel


Personal jurisdiction

Traditional basis (4)
1. Physical presence, no matter how transient (being served in the state, but cannot be because of ∏’s fraud or deceit)
2. Voluntary appearance in court (kind of the same as the first.) This also includes contracting to arbitrate a dispute in a specific forum (“forum selection clause.”)

3. Consent to a service agent – both express and implied

4. Domicile – the state where someone has taken residence with the intent to remain permanently or indefinitely
In Rem and Quasi in Rem
Acquiring jurisdiction over a ∆ through the attachment of ∆’s property located in the forum state. Must be attached at time suit is filed.

Long-arm jurisdiction

Federal courts will borrow the LAS of the states there sitting in Rule 4(k)(1)(a.)
3 steps in long-arm jurisdiction cases

1. Does ∆ come within the terms of the applicable state long-arm statue? (Typically, statute will authorize jurisdiction of companies “doing business” in the state.)

2. Does ∆ have “minimum contacts” with the state such that the assertion of jurisdiction will not violate the Due Process clause? Two relevant questions:

a. Has ∆ “purposefully availed” itself of the privilege of conducting activities in the state, thereby invoking the benefits and protections of the law?

b. Does the lawsuit “arise out of or relate to” ∆’s purposeful contact, or if it does not, are ∆’s activities so extensive, that such relationship is not required?

3. Would exercise of jurisdiction be unfair and unreasonable considering the interests of ∆, the forum state, ∏ and other states with an interest in the matter?
Applicable State Long-arm statute
1. Tailored/Specific act – carefully delineate when LAJ can be used. If it is not included specifically, court may not exercise PJ. Look to case law to see how terms like “transact” have been interpreted.

2. Due process type – authorize a court to exert LAJ to maximum extent of the law

Minimum Contacts: Purposeful Availment
Are ∆’s contacts with forum state continuous and systematic such that ∆ could reasonably be expected to be hauled into court there, or causal and isolated? Foreseeability of harm within the forum state is not enough, it must be foreseeable that ∆ would be hauled into court there. 4 typically categories where ∆ purposefully availed himself of benefits on the forum state:
1. ∆ entered a state and conducted business there. Enjoyed benefits and privileges of doing business in the state. (Hess and International Shoe)
2. ∆ entered a contractual relationship with forum residents. Contract alone is not enough (Hanson, Chalek), you need foreseeability of being haled into court (McGee, Burger King.)

3. ∆’s products enter the forum state through “stream of commerce” or “stream of commerce plus.”

a. Gray – liberal test: If you put products into the stream of commerce with the expectation that they will be purchased in the forum state, you can be haled in. (Gray)
b. Stream of commerce “plus.” O’Connor’s something extra direct marketing, designing product for a specific market. (WWVW, Asahi)
c. With finished products and direct service of market, manufacturer has more knowledge of where product is going, so courts will more easily find PJ.
d. Foreign ∆s have stronger unreasonableness argument.
4. ∆’s out-of-state conduct causes injurious “effect” in the forum state. Targets wrongful behavior (Chalek), must be intentionally targeted toward forum (Calder.) 3rd Circuit has limited Calder’s ‘effects test’ to cases where:
a. the ∆ committed an intentional tort
b. the ∏ felt the brunt of the harm in the forum so that the forum is the focal point of the harm suffered by the ∏
c. the ∆ expressly aimed its tortious conduct at the forum state so that the forum is the focal point of the tortious activity

Websites

Zippo divides websites into 3 groups:

1. ∆ enters into contracts with residents of a foreign jurisdiction that involve the knowing and repeated transmission of computer files over the Internet, personal jurisdiction is proper.

2. ∆ has simply posted information on an Internet Web site which is accessible to users in foreign jurisdictions. A passive web site that does little more than make information available to those who are interested in it is not grounds for the exercise personal jurisdiction.

3. The middle ground is occupied by interactive Web sites where a user can exchange information with the host computer. In these cases, the exercise of jurisdiction is determined by examining the level of interactivity and commercial nature of the exchange of information that occurs on the Web site.

Minimum Contacts: Relatedness

The cause of action “arises from” or “relates to” the ∆’s purposeful contacts with the state (i.e., the case involves specific jurisdiction.) Two types of jurisdiction:

1. General – where ∆’s contacts with forum state are so continuous and substantial (e.g., “bricks”, high threshold, courts generally relax the standard with ∏ is a resident of the forum state)
2. Specific – cause of action arises from or relates to ∆’s purposeful contact

Related requirement is pretty easy when ∏’s claim arises directly out of ∆’s purposeful contacts with the state; not so easy when claim “relates to” but does not “arise out of” ∆’s contact with forum state. Test:

1. Are ∆’s contacts with forum sufficient to permit general jurisdiction?

2. If no, is there a sufficient relationship between the claim and ∆’s purposeful forum contacts to allow specific jurisdiction? If yes, relatedness is met. Some jurisdictions use: “But for”, an easy test; others look at “proximate cause” – foreseeable.
3. If no, courts may still allow if ∏ has no other adequate place to sue

Reasonableness
Burden shifts to ∆, to argue that it’s not reasonable to assert PJ. In WWVW and Burger King, court identified 5 “gestalt factors”
1. Burden on ∆

2. Forum state’s interest in adjudicating the dispute

3. ∏’s interest in obtaining convenient and effective relief

4. interstate judicial system’s interest in the most efficient resolution of controversies

5. interests of other states in furthering their substantive policies

Sliding scale between reasonableness and minimum contacts
The weaker the ∏’s showing on the first two prongs…the less a ∆ need show in terms of unreasonableness to defeat jurisdiction and vice versa
100-mile bulge rule

Parties joined to a suit under Rule 14 or 19 can be served within a 100 mile radius of the federal courthouse even if it’s outside of state, as long as it’s in the US.
Burden of proof

∏ must prove by preponderance of the evidence that jurisdiction exists over ∆ (conflicts and discrepancies are decided in favor of ∏.)

∆ challenges to PJ

∆ can challenge court’s jurisdiction over them directly or collaterally.

1. Direct – Rule 12; jurisdiction objection raised in same proceeding (motion to dismiss, motion to quash, in the answer, or in special appearance.)

2. Collateral – objection raised in different suit. Only way to bring collateral attack is if ∆ totally ignored the proceeding and allowed a default judgment against them. A successful challenge in a collateral attack will preclude ∏ from seeking to enforce judgment in other states.
Waiving right to challenge jurisdiction

∆ has to be careful, if they don’t raise it as their first objection, they could waive their right.

Service of Process and Notice
Rule 4 – Personal jurisdiction requires basis and notice. Notice is achieved through service of summons defined under Rule 4.
State methods – allows you to also, in addition to federal methods, borrow state methods for service. One method that CA has, that the FRCP does not list, is service by mail. CA requires you to make an attempt at personal service (ie, hand over the complaint to the D) before you can use "substitute service" such as service by mail.
Adequate notice – depends on circumstances of particular case; the form of notice must be reasonable in light of the practicalities and peculiarities of the specific case. (Mullane, ad in the paper is insufficient.) The adequacy of notice depends on the circumstances of the particular case and the likelihood that the method of service employed will either be effective or no less effective, than other reasonably available means.
Substantial Compliance – “Rule 4 is a flexible rule that should be liberally construed so long as party receives sufficient notice of the complaint.” Courts will look at whether ∆ actually had notice even if procedure under Rule 4 was not completely met. Some courts reject substantial compliance.

Service by Whom

Rule 4(c)(2) – service may be made by any non-party at least 18 years old.

Waiver of Service 4(d)

Parties can waive service of process and notice. Rule 4(d) tries to get ∆ to waive service requirement. Unless a ∆ waives service, he will incur costs subsequently incurred of serving the summons to the ∆. By waiving service, ∆ does not waive challenges to jurisdiction. ∆’s incentive not to waive service is if he wants to try and run out the clock if the statute of limitations is close to expiring. Waiver of service only applies to individuals in the US 4(e), individuals abroad 4(f), and corporations and associations 4(h); others must be served formally.

Formal Service of Summons and Complaint

The authorized means of service depends on the character of the ∆ (6 types)

1. Individuals in the US 4(e)

2. Individuals in a foreign country 4(f)

3. Infants and incompetents 4(g)

4. Corporations and associations 4(h)

5. The United States, its agents and officers 4(i)

6. Foreign states, or American state and local governments 4(j)

4(e): Individuals

1. 2 ways to serve

2. Leave the summons and complaint at ∆’s “dwelling house or usual place of abode with some person of suitable age and discretion then residing therein” or

3. Deliver copies to an agent who has been authorized by appointment or by law to receive service on ∆’s behalf

4(h): Corporations, Partnerships, and Associations

Deliver summons to “an officer, a managing or general agent, or to any other agent authorized by appointment or by law to receive process…” the individual must be “sufficiently connected with the company’s operations to render it likely that service on them will provide notice to the ∆.”

4(j): ∆s served in a Foreign Country

Flexibility, “an earnest method should be made to devise a method of communication that is consistent with due process and minimizes offense to foreign law.”

4(m): Time Limit for Effecting Service: FRCP 4(m)

Federal court can dismiss an action without prejudice for any ∆ not served within 120 days after the filing of the complaint.

Challenging Service of Process

An objection to service of process must be made in a party’s first response to the proceedings in federal court; or ∆’s that make no appearance and have a default judgment, may later file a motion to vacate or file a collateral attack on the judgment.

Subject Matter Jurisdiction
Constitutional and Statutory Dimensions

Nine categories of cases that can be heard in federal courts:

1. Arising under the Constitution, laws and treaties of the US;

2. Between citizens of different states;

3. Between a state, or citizens thereof, and foreign states citizens or subjects;

4. Affecting ambassadors, other public ministers and consuls;

5. An admiralty and maritime jurisdiction;

6. To which the United States shall be a party;

7. Between two or more states;

8. Between a state and citizens of another state;

9. Between citizens of the same state claiming land under grants from different states.
§1331 – Federal Question Jurisdiction

1. Article III “Arising under” – a case arises under federal law for purposes of Art. III whenever there is a potential federal ingredient in that case.
a. 28 U.S.C. §1331 Statutory “arising under” is met when

b. the cause of action under which ∏ sues is created by federal law, or

c. the cause of action under which ∏ sues, although not created by federal law, includes an essential federal ingredient
Potential federal ingredient test – Extremely lenient standard, any case with an ingredient of federal issue qualifies (e.g., bank was a federal creation, so potential federal ingredient was met.) Osborne v. Bank of US
Essential federal ingredient test
1. Federal law did not create ∏’s claim for relief

2. There must be an essential federal ingredient in ∏’s nonfederal claim, such that vindication of the nonfederal claim is dependent on a point of federal law

3. The federal ingredient on which ∏ relies must be one that is otherwise privately enforceable as a matter of federal law

Well-pleaded complaint rule (Motley rule)
Federal issue raised must be on the face of a well-pleaded complaint, not as a defense. 
Smith – When you cannot decide the state claim without deciding a federal issue, you get §1331 (like determining if the federal bonds are constitutional)
Merrill Dow – federal issue needs to be substantial, in other words, would resolution of the issue have a broad impact beyond the parties? The analysis turns on whether Congress wanted the court decided in federal court.
§1332 – Diversity Jurisdiction

§1332. Diversity of citizenship; amount in controversy
(a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between—

1) citizens of different States;

2) citizens of a State and citizens or subjects of a foreign state;

3) citizens of different States and in which citizens or subjects of a foreign state are additional parties;
For the purposes of this §, §1335, and §1441, an alien admitted to the United States for permanent residence shall be deemed a citizen of the State in which such alien is domiciled.

Diversity of State Citizenship

Complete diversity is required in federal district courts (no ∏ can be from same state as any ∆) whereas Supreme Court jurisdiction only requires minimal diversity (∏ must be diverse from one but not all ∆s.)

Citizenship

· Citizenship in a state is the equivalent of ‘domicile’
· Relevant domicile is at the time the suit is filed
· Burden of proof is on the ∏ to support allegations of jurisdiction with competent proof when the allegations are challenged by the ∆
Domicile: A person acquires domicile by taking up residence in a place with the intent to remain there indefinitely. An individual may have only 1 place of domicile. Factors:
1. Civil and political rights are exercised (state where someone is registered to vote raises a presumption of domicile)

2. Taxes are paid

3. Real and personal property are located

4. Driver’s licenses and other licenses are obtained

5. Bank account is maintained

6. Location of club and church membership

7. Places of business or employment

Corporate citizenship
§1332(c) – a corporation shall be deemed to be a citizen of any State by which it has been incorporated and of the State where it has its principal place of business. They can have dual citizenship.
Tests to determine principal place of business (Tubbs v. Southwestern Bell Telephone Company (1994) p317):

1. Nerve center test: The state which hosts the nerve center is the principal place of business because ‘the corporation’s activities are dispersed to the point that no place in which the corporation conducts operations or activities can be denoted ‘principal’. p319

2. Place of activity test: The principal place of business of a corporation with significant administrative authority and activity in one state and lesser executive offices but principal operations in another state is generally the district of the latter.” p319
3. Total activity test: Combination. If there is one state where the bulk of a corporation’s operations can be said to occur, this usually takes precedence over the state in which most of the corporation’s management or policymaking activities occur.
Non-corporations

For non-corporations (e.g., partnership, JVs, unions, etc..), look at the citizenship of each of the members. If you have one member with the same citizenship as the other side, there is no diversity!
Diversity – notes
· Citizenship and domicile is a very fact intensive inquiry
· Proponent of federal jurisdiction has the burden of pleading and proving diversity jurisdiction. Lundquist v. Precision Valley Aviation, Inc. (1991) p312

· A person not domiciled in one of the United States is not a citizen of any state

· When it’s close, courts typically decide against diversity jurisdiction

· To avoid dismissal for lack of complete diversity, ∏ may drop the non-diverse party from the suit as long as they are not indispensable to the action
Amount in Controversy

1. ∏’s damages claim will control the amount in controversy for jurisdictional purposes if it is made in “good faith”

2. If later evidence shows to a legal certainty, that the damages never could have exceeded the jurisdictional minimum such that the claim was essentially feigned in order to confer jurisdiction, the action must be dismissed.

3. Finally, if events subsequent to commencement of the action reduce the amount in controversy below the statutory minimum, the federal court is not divested of jurisdiction.

Aggregation of claims

Any claimant may aggregate whatever claims it has against any single opposing party, even if the claims are unrelated.

Rule Against Aggregation of Claims

1. If there is more than one ∏, each ∏ usually must independently satisfy the AIC requirement
2. Each ∏ has to meet the AIC against each ∆, unless there is joint and several liability (respondeat superior)

3. Exception to rule against aggregation of claims, is if the claims involve a ‘single title or right’ in which the parties have a common and undivided interest. (like a bunch of baseball cards)

Suits for Declaratory or Injunctive Relief

3 approaches to determine AIC when injunctive relief is involved:

1. ∏ viewpoint rule – look at value to the ∏

2. Either viewpoint rule – look at value to either party, if from either party’s point of view the AiC exceeds $75K, you can get in.
3. Proponent viewpoint rule – look at value to party invoking federal jurisdiction

AiC - notes

· Federal Court’s philosophy is “when in doubt, throw it out”

· You can add on fees only when the contract in question includes attorney fees or if allowed by law. (If the contract says, you’re entitled to attorney’s fees, you can include them in AIC.)

§1367 – Supplemental Jurisdiction
A district court that has original jurisdiction over a matter shall have supplemental jurisdiction over claims that are so related to claims in the action that they form part of the same case or controversy. Courts refer to this as a Common Nucleus of Operative Fact.
§1367:

a) gives supplemental jurisdiction over all claims that are so related that they form part of the same case and controversy

b) In suits where the only basis for jurisdiction is diversity, supplemental jurisdiction will not be allowed over claims by ∏s against parties joined under Rule 14, 19, 20 or 24, or over claims by persons proposed to be joined as ∏s under Rule 19 or seeking to intervene as ∏s under Rule 24.

c) The district court may decline to exercise supplemental jurisdiction over a claim under subsection (a) if

1. The claim raises a novel or complex issue of State law
2. The claim substantially predominates over the claim or claims over which the district court has original jurisdiction, (state issue predominates over federal)
3. The district court has dismissed all claims over which it has original jurisdiction, or

4. In exceptional circumstances, there are other compelling reasons for declining jurisdiction.

§1367 and Joinder

· Compulsory counterclaims brought under 13a, will always meet same case and controversy of §1367a and have no §1367b problem because a compulsory counterclaim is by the ∆.

· Permissive counterclaims under 13b traditionally were not used to give a court SMJ, but now we have to do the §1367a case and controversy test.

· ∏ can file an amended complaint to drop a ∆ in order to get SMJ

§1441 – Removal Jurisdiction

If all ∆s concur, they may override ∏’s choice of forum and remove cases filed in state court to federal court if SMJ exists under 1331, 1332 or 1367. If some of the claims can be removed under 1331 (federal issue), and others cannot, federal court may take the entire case (all claims) or remand some. 
1. §1441(a) – allows a case to be removed to federal court if a federal district court would have had original jurisdiction (Under §1331, §1332, §1367)

2. §1441(b) – bars removal in diversity cases if any ∆ is a citizen of the forum state.

3. §1441(c) – when a separate and independent cause of action under §1331 is joined with a non-removable claim, the entire case may be removed to federal court, and the district court may remand matters to state court where state law predominates.
Separate and independent federal question claim

Courts have construed this strictly to restrict federal removal, “where there is a single wrong to ∏ arising from an interlocked series of transactions, there is no separate and independent claim.” P371
Venue, Transfer and Forum Non Conveniens
Types of actions related to venue
1. Transitory actions – nature of controversy does not lock the controversy to a specific venue (e.g., contract, tort claims)
2. Local actions – proceeding that affects the ownership or possession of real property (must be filed in locality where the real property is situated)
a. Damages – typically not considered local

b. Trespass – may be considered local, but not always

3. Mixed actions – look to what type of relief predominates

Venue in State Courts

States have considerable latitude determining venue rules, but most are similar. CA venue laws are found in §395(a) of CA Code of Civil Procedure.
1. ~“county in which the ∆s or some of them reside at the commencement of the action is the proper county for the trial of the action…

2. If the action is for injury to person or personal property or for death from wrongful act or negligence, either the county where the injury occurs or the county in which the ∆s, or some of them reside at the commencement of the action, shall be proper…

3. When a ∆ has contracted to perform an obligation in a particular county, either the county where the obligation is to be performed or in which the contract in fact was entered into or the county in which the ∆ resides at commencement shall be proper…

4. If ∆ does not reside in the state, the action may be tried in any county that the ∏ may designate in his or her complaint…

Venue in Federal Courts

The rule is that federal courts will defer to a state’s local action rules, and thus find that the only proper place for the action would be within the federal district where the state’s rules would allow a local action.
2 types of federal venue statutes:
1. §1391 – general statute applying to all diversity and most federal question cases
2. vast array of special venue statutes that apply to specific types of lawsuits (these are considered supplemental, in that they provide venue in addition to that provided by §1391. Some however are exclusive.)
28 U.S.C. §1391. Venue generally

(a) A civil action wherein jurisdiction is founded only on diversity of citizenship may, except where otherwise provided by law, be brought only in (1) a judicial district where any ∆ resides, if all ∆s reside in the same State, (2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of the property that is the subject of the action is situated, or (3) a judicial district in which any ∆ is subject to personal jurisdiction at the time the action is commenced, if there is no district in which the action may otherwise be brought.
(b) A civil action wherein jurisdiction is not founded solely on diversity of citizenship may, except as otherwise provided by law, be brought only in (1) a judicial district where any ∆ resides, if all ∆s reside in the same State, (2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated, or (3) a judicial district in which any ∆ may be found, if there is no district in which the action may otherwise be brought.

Burdens of Pleading and Burden of Proof

∆ must raise objections to venue. A failure to raise a timely objection to venue constitutes a waiver. Thus, if other motions to dismiss are filed and an objection to venue is not included, the objection is waived. If an objection to venue is raised, most courts hold that ∏ has the burden of establishing that venue is proper.

Multiple Parties and Multiple Claims
In federal court, venue must be satisfied for all original parties and claims. Every original claim filed by a ∏ must satisfy venue requirements.

Corporation venue

(c) For purposes of venue under this chapter, a ∆ that is a corporation shall be deemed to reside in any judicial district in which it is subject to PJ at the time the action is commenced. In a State which has more than one judicial district and in which a ∆ that is a corporation is subject to PJ at the time an action is commenced, such corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to PJ if that district were a separate State, and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts.

Unincorporated Associations and Political Subdivisions
Residence of an unincorporated association, eg, partnership or labor union, in federal court is determined in the same manner as a corporate residence.

Venue and Alien ∆s
Under §1391(d) “an alien may be sued in any district.” Meaning that an alien can be sued in any district where jurisdiction can be established. Aliens have no venue objection (although they do have PJ and SMJ objections.)
Removal and Venue

Upon proper removal from state to federal court, venue is automatically satisfied, even if venue was improper in state court, and even if venue would not have been proper in federal court if original case had been filed there.

Remand

§1447(c) allows a ∏ to request that the case be remanded to state court.

§1447(e) if after removal, ∏ seeks to join additional ∆s whose joinder would destroy SMJ, court may deny joinder or permit joinder and remand.
Transfer of Venue in Federal Court
§1404(a) – For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought. (Original suit was filed in a proper venue.)
§1406(a) – gives the court the power to dismiss or to transfer to a district where the case might have brought. (Original suit was filed in an improper venue.)
Main difference:

Under 1406, court may choose to dismiss or transfer
Under 1404, court may not dismiss and law of the original court must follow (Van Dusen)
Van Dusen rule does not apply in federal question cases. In federal question cases, the federal law of the circuit in which the transferee or receiving court sits is applied (under both §1404(a) and §1406(a).)
The court weighs the following factors to decide whether a transfer is warranted (Smith):
· The availability and convenience of witnesses and parties,

· the location of counsel,

· the location of books and records,

· the cost of obtaining attendance of witnesses and other trial expenses,

· the place of the alleged wrong,

· the possibility of delay and prejudice if transfer is granted, and

· the ∏’s choice of forum, which is generally entitled to great deference.

Hoffman v. Blaski (1960) p405
Supreme Court held that a case could not be transferred under §1404(a) to a district that lacked PJ over ∆s at the commencement of the lawsuit – even if ∆s are willing to waive any objection to PJ in the transferee district.

Transfer When Originating Court Lacks PJ
Typically, dismiss when court lacks PJ, however in federal court, the SC held “under §1406(a), a federal district court that lacked both proper venue and PJ over ∆ could transfer the case to another federal court where venue would be proper and service of process could be effected.” Goldlawr v. Heiman (1962) p406.
However, if venue is proper in the originating court, but PJ is lacking, a Goldlawr transfer is technically not available (although some courts will use §1404(a).) 
§1407 – Multidistrict Litigation
Allows federal judicial system to coordinate or consolidate pretrial proceedings in factually related lawsuits filed in different federal districts in the interest of justice (consistent outcomes) and efficiency. The decision to order a §1407 transfer is made by the Judicial Panel on Multidistrict Litigation (JPML.)
Forum Selection Clauses
If the selected forum is a foreign country or specified state court, federal courts will, on motion, dismiss a suit filed in federal court unless the objecting party can “clearly show that enforcement would be unreasonable and unjust, or that the clause was invalid for such reasons as fraud or overreaching.” P410 Under this strict standard, most forum selection clauses are enforced. However, if the FSC more broadly describes any court located in a certain state, a federal court will treat the clause as no more than a presumptively valid venue to or from which a case may be transferred. Courts will typically uphold FSC unless it is unjust or unreasonable (GNC)
Forum Non Conveniens
FNC is a dismissal doctrine that permits a court to decline jurisdiction in order to permit a suit to be filed elsewhere. A party seeking dismissal under FNC must meet a heavy burden of persuasion to overcome a strong presumption in favor of ∏’s choice of forum. Party must show:

1. There is an available alternate forum; and

2. The balance of private and public concerns implicated by the choice of forum weighs heavily in favor of dismissal.
Piper Aircraft Co. v. Reyno (1981) p415
Held: “the possibility of an unfavorable change in law should not, by itself, bar dismissal.” P416 Also, “∏’s choice of forum is entitled to greater deference when the ∏ has chosen the home forum...Because the central purpose of any FNC inquiry is to ensure that the trial is convenient, a foreign ∏’s choice deserves less deference.” P421

Private interest factors affecting FNC:
· Relative ease of access to sources of proof

· Availability of compulsory process for attendance of unwilling, and the cost of obtaining attendance of willing, witnesses

· Possibility of view of premises

· All other practical problems that make trial easy, expeditious and inexpensive

Public interest factors weighing on FNC:
· Administrative difficulties flowing from court congestion

· Local interest in having localized controversies decided at home

· Interest in having the trial of a diversity case in a forum that is at home with the law that must govern the action

· Avoidance of unnecessary problems in conflict of laws or n the application of foreign law

· The unfairness of burdening citizens in an unrelated forum with jury duty

Foreign ∏’s Choice of Forum

Foreign ∏’s choice of US forum is entitled to less deference. (In re Union Carbide Corp. Gas Plant Disaster rejecting as imperialistic the notion that the US ought to provide a forum to redress injuries caused by an American company doing business in India.)

Available Alternate Forum
An alternate forum is adequate so long as it provides some remedy for the ∏, even if the remedy available is not as favorable as it would be in other places.
Suitability of alternative forum is determined by a 2-pronged test (Shiley p424):
1. Must be jurisdiction over ∆ and

2. the assurance that the action will not be barred by a SoL

No Remedy at All

Applies only in foreign jurisdictions where courts are ruled by a dictatorship so there is no independent judiciary or due process of law.

The Erie Doctrine
A federal court sitting in diversity should apply state substantive law to the resolution of the state claims presented to it. The point of Erie is that we want the outcome of state claims to be the same when they are decided in federal court. The major exception is when there is a valid federal law that is in direct conflict with the state law. The Erie track analysis determines how these cases will be handled. Notwithstanding, some courts have failed to properly recognize the track exceptions in deciding cases like Ragan, Woods, and Cohen and have bending the rules to give substantial deference to the spirit of Erie.
The Erie Doctrine

Pre-Erie
Swift v. Tyson (1842) p436

Held: Federal trial court was free to ignore the common law of NY and instead apply its own view of federal common law. Court ignored §34 of Judiciary Act (below) believing that “laws” did not apply to state common law decisions.

§34 Federal Judiciary Act: “The laws of the several States, except where the Constitution, treaties, or statutes of the US otherwise require or provide, shall be regarded as rules of decision in trials at common law, in the courts of the US, in cases where they apply.”

Erie Railroad Company v. Tompkins (1938) p435

Held: Federal courts sitting in diversity must follow the substantive legal standards imposed by state law, including the state’s common law. SC overrules Swift.

Klaxon Co. v. Stentor Electric Manufacturing Co. (1941) p445
Held: Federal district courts must apply the choice-of-law principles followed by the courts of the forum state. (Does not mean that forum state’s state law controlled, just that forum state’s forum selection principles must be followed.)

Determining Content of State Law
What if there is no dispositive state law directly on point?

Federal court must decide the case as they think the state’s highest court would decide it. Many states allow a federal court to “certify an open question of state law” to the state’s highest court.

Vairo’s advice:
1) Spot the Erie problem. You are responsible for knowing the FRCP, the statutes we covered, and the caselaw we discussed. We also covered some CA rules, and you are responsible for knowing about any CA rule/law that we talked about in class. If on the exam, you see something like: "the law of X state says . . . .", you better be thinking about whether there is an Erie problem.
2) Figure out what the precise rule is, and determine whether there is a federal rule that exists that is germane to that issue. You are responsible for figuring out which federal law is relevant.

3) Next, ask yourself: Is the issue a pure issue of law? If so, like the duty of care in Erie or the Gov't contractor defense in Boyle, the Rules of Decision Act directs you to the correct result – WHAT IS THE RESULT? If there is a conflict between the federal rule and the state rule, you should be able to tell me why either state law or federal rule applies.

4) Figure out the track.

5) The hard part in all of this is determining whether there is a real conflict -- cases like Walker v. Armco Steel are tough because it looks like there is a conflict between a FRCP (Rule 3) and state law. It looks like the issue of when a lawsuit is commenced should be governed by Rule 3, because under Track 2, if the FRCP "really regulates procedure", it is a valid rule and should apply. BUT, we need to be a bit more nuanced -- commenced for what purpose? To the extent that Rule 3 is aimed at "housekeeping stuff", sure it applies. But, to the extent that the P in Walker was trying to use Rule 3 to get a different date for commencement for SOL purposes, there is a problem. We have cases that say SOL is a substantive/procedural type issue. So, we have to rethink our answer -- the part of Rule 3 that arguably governs the commencement for SOL purposes goes beyond regulating pure procedure -- it is getting into the murky area of substance and procedure. So, that throws the issue into Track 3.

In track 3, we generally apply state law unless there is a strong federal interest, like determing jury/judge practices in _________. We saw that in Byrd, where we had a strong federal interest in promoting jury trials that trumped the state practice.
Track 1: Federal Statutes and the Supremacy Clause

Which law applies when there is a conflict between a federal procedural statute and a state law in federal court?
Process to determine:

1. Determine whether the federal statute is “sufficiently broad to control the issue before the court.” Test of basic statutory construction, combo of what the text says and any Congressional evidence.

2. Determine whether the statute represents a valid exercise of the Congress’ authority under the Constitution.

If the answer to both is yes, that is the end of the matter – Federal law controls. Supremacy Clause: When a constitutionally valid federal law exists, state law must conform and yield. 

The Subtle Influence of Erie

Some courts may read a federal statute very narrowly to avoid conflict with state law, and fail part #1 of test above.

Stewart Organization, Inc. v. Ricoh (1988) p448

Issue: Whether a federal court sitting in diversity should apply state or federal law in adjudicating a motion to transfer a case to a venue provided in a contractual forum-selection clause.

Held: Federal law.

Variation of Track 1: Continuing Validity of “Specialized” Federal Common Law
Erie’s holding that there is no federal general common law does not mean that there is no “specialized federal common law” or simply “federal common law.” In these areas, federal law trumps to preserve uniformity in uniquely federal matters.
· Constitutional common law

· Statutory federal common law

· Common law to protect uniquely federal interests

· Common law of foreign relations

· Common law of interstate relations

· Admiralty and maritime law

· Federal procedural common law

Boyle v. United Technologies Corp. (1988) p460
Issue: Whether a contractor providing military equipment to the Federal Government can be held liable under state tort law for design defect.
Held: No, this is an area of uniquely federal interest, and so state laws will be displaced.

Unique federal interest common law elements:

1. Area of unique federal interest

2. Direct and unavoidable conflict with state law

Track Two: The Federal Rules of Civil Procedure

Track 2: How should federal district court resolve conflicts between a Federal Rule and state law?
Test to determine:
Same as Track 1, but more detail around the second element. In order to be valid Rule, it must:

1. Be broad enough to cover the issue in front of the court

2. Be a valid exercise of Congress’ power to make rules

a. Not abridge, enlarge or modify a substantive right

b. Rationally capabably of being classified as procedural

Sibbach v. Wilson & Company (1941) p466

∆ required ∏ to submit to physical examination pursuant to Rule 35(a). ∏ argued that under Illinois state law, the court could not order physical examinations.
Held: Federal law applied, because Rule 35(a) “really regulates procedure.” Court warned against confusing “substantive” (from REA) to “substantial” or “important.” Where a federal procedural Rule occupies a space, state law must yield. (Some feel that Sibbach misapplied Step 2.)
A Note of the Omnipresence of Erie
Many courts did not except Sibbach’s 2 step analysis, that narrowed Erie. Courts used an alternative approach in 3 cases:
Ragan v. Merchants Transfer & Warehouse (1949) p471

Court held that since state law created the cause of action, the measure of the cause of action must be found in state law as well. Federal rule had to give way.
Woods v. Interstate Realty Co. (1949) p472

Took Woods a step further and applied Erie as a limitation on a federal statute. “Regardless of how one interpreted state law, under Erie, since Mississippi denied the corporation a remedy in the courts of the state, access to federal court must be denied as well.” P472 
Cohen v. Beneficial Industrial Loan Corp. (1949) p472
Court, “concluded that although Rule 23 did not require the posting of a security bond, under Erie, the federal court was obligated to follow state law, essentially because of the importance of the state policy at stake.” P473
Hanna v. Plummer (1965) p473

Issue: whether, in a civil action where federal jurisdiction is based upon diversity of citizenship, service of process shall be made in the manner prescribed by state law or set forth in Rule 4(d)(1).

Held: Federal rule wins; the Erie rule has never been invoked to void a federal Rule. “When a situation is covered by one of the Federal Rules, the question facing the court is a far cry from the typical, relatively unguided Erie choice: the court has been instructed to apply the Federal Rule, and can refuse to do so only if the Advisory Committee, this Court, and Congress erred in their prima facie judgment that the Rule in question transgressed neither the terms of the Enabling Act nor the constitutional restrictions.” P476

Reinterpreting the Precedents
In reality, the Hanna court fudged because both Ragan and Cohen specifically used Erie to trump a federal Rule.

Key:

To argue for state law, say that there is no real conflict with Federal Rule and then argue that the Federal Rule is invalid because it enlarges a substantive law. 

Walker v. Armco Steel Corp. (1980) p479
Issue: Whether state law or Rule 3 of FRCP should be used for evaluating when an action is commenced for the purpose of tolling the SoL.
Held: Use state law, since there is no direct conflict.

The Subtle Influence of Erie

The respect for state sovereignty that informs the Erie doctrine may influence a court to narrow the potential scope of a federal procedural statute or rule in order to avoid what is perceived as an unnecessary conflict with state law.” P483
Track 3: Federal Procedural Common Law
Most federal procedural law is in statute or formal rules, but there is a modest body of federal procedural common law.
3 types of federal procedural common law:
1. Constitutional: (e.g., due process minimum contacts.) Always trumps contrary state law via Supremacy Clause under Track 1.

2. Statutory interpretation: also triggers Track 1, same as underlying statute would have.
3. Federal procedural common law: (neither constitutionally driven or premised on statute, instead derived from Article III’s authority for courts to develop rules of procedure where no other federal rule exists.) When this “judge-made procedural law” conflicts with state law, Track 3 analysis applies.

Summary of Track 3 analysis elements (refined outcome-determinative test):

1. Is judge-made federal rule broad enough to cover the circumstances and is it at least arguably procedural? 
2. Is the judge-made federal law contradicted by a federal statute or formal federal rule?

3. Once determined that the judge-made rule is applicable and within the court’s power, apply Hanna’s refined outcome-determinative test: “If application of the judge-made rule would be outcome determinative, then state law must be followed, unless under Byrd balancing, federal policy trumps the application of state law.” P497

Vario’s language: “Unless the application of such judge-made rule will be truly outcome determinative, we should apply the federal judge-made law to ensure that federal policy is protected and promoted.”

Guaranty Trust Co. v. York (1945) p485
Issue: Whether, when no recovery would be had in a State court because the action is barred by the SoL, a federal court in equity can take cognizance of the suit because there is diversity of citizenship between the parties?” p487

Held: State procedural law applies, the intent is “in all cases where a federal court is exercising jurisdiction solely because of the diversity of citizenship of the parties, the outcome of the litigation in the federal court should be substantially the same, so far as legal rules determine the outcome of a litigation, as it would be if tried in a State court.” P488
Outcome-determinative test: legal theory used in Frankfurter’s decision to move away from whether an issue is procedural or substantive, and focus on its affect on the outcome

Byrd v. Blue Ridge Rural Electric Cooperative, Inc. (1958) p490
Issue: Whether federal or state law be used to decide whether state law (immunity decision by judge) or federal law (immunity decided by jury) applies for deciding the factual issue of immunity.
Held: Federal court trumps. Why?
1. Strong federal interest in preserving the judge-jury relationship in federal courts

2. No guarantee that using federal law will yield a different outcome. “The likelihood of a different result is not strong enough for federal rule to yield to state rule.” P493
Byrd balancing: legal theory (contrasted with outcome determinative) to balance likelihood of different outcome with federal interest in applying federal procedural law.
Hanna v. Plummer (1965) p494
SC modifies the rule emerging from the Erie/York cases.

Issue: whether, in a civil action where the jurisdiction of the US district court is based upon diversity of citizenship, service of process shall be made in the manner prescribed by state law or set forth in Rule 4(d)(1).
Held: Federal law applies. Outcome-determination test was not intended as a litmus test, rather, the message of York was that choices between federal and state law should be made by reference to the policies underlying the Erie rule. Twin aims of Erie:

1. Discouragement of forum shopping

2. Avoidance of inequitable administration of the laws

Gasperini v. Center for Humanities, Inc. (1996) p498
Issue: Does federal law (under 7th Amendment prohibiting reexamination of facts tried by jury) or NY state law (allowing appellate review of jury awards when they “deviate materially from reasonable compensation”) apply in federal court? In other words, can federal court give effect to NY state law without alteration of federal scheme for trial and decision of civil cases?
Held: NY law applies. There is no direct conflict (“state and federal interests can be accommodated”) between state and federal, so state law is preferred.
Semtek International, Inc. v. Lockheed Martin Corp. (2001) p509
Held: State law wins.
Note of Federal Law in State Courts
State courts adjudicating “federal questions” usually apply federal substantive law and state procedural law. If state procedural law actually conflicts with applicable and valid federal law, the state law must give way. (This does not mean that state law cannot affect the outcome, only that it cannot conflict or “significantly alter the federal right.” (Felder v. Casey (1988) p516)

Summary
So long as the state rules of procedure neither alter the underlying substantive right nor create an insurmountable obstacle to the assertion of a federal claim or defense, the state procedure may be followed.

Pleadings and Discovery
Under Code Pleading, rules were strict and subject to defect
Fatal variance – a difference between what was alleged and how the injury actually occurred

Modern Code Approach to Variances

Today, most variances will be allowed:

1. Variance will not be treated a materially “unless it has actually misled the adverse party to his prejudice in maintaining his action or defense on the merits” p539

2. Even material variances can be “cured by amendment” Rule 15(d)

3. Material variances can be “cured” by a party’s failure to object to the nonconforming evidence at trial

Notice Pleading and PRCP

Background: 1938 FRCP were adopted, since then purpose of pleadings is just to give notice and pleading rules are much more liberal. Liberal pleading and liberal discovery enable cases to be decided on merits and better serves justice. Difference between Code pleading (more specific) and notice pleading (just put on notice)

Complaint

FRCP 7.1 lists the types of pleadings:

1. There shall be a complaint and an answer;

2. a reply to a counterclaim denominated as such;

3. an answer to a cross-claim, if the answer contains a cross-claim;

4. a third-party complaint, if a person who was not an original party is summoned under the provisions of Rule 14; and

5. a third-party answer, if a third-party complaint is served.

6. (No other pleading shall be allowed, except that the court may order a reply to an answer or a third-party answer.)

Rule 8. General Rules of Pleading
(a) Claims for Relief. A pleading shall contain:

1. a short and plain statement of the grounds upon which the court's jurisdiction depends, unless the court already has jurisdiction and the claim needs no new grounds of jurisdiction to support it,

2. a short and plain statement of the claim showing that the pleader is entitled to relief, and

3. a demand for judgment for the relief the pleader seeks. Relief in the alternative or of several different types may be demanded.

Rule 11
Attorneys must sign their name, certifying that to the best of the person's knowledge, information, and belief, formed after an inquiry reasonable under the circumstances. They could face sanctions for misrepresentations.

Dioguardi v. Durning (1944) p549

Demonstrates “minimalist pleading” (complaint was poorly drafted, and ∏ did not speak English well.) Still, Judge Clark found that complaint met standards on Rule 8 because “he has stated enough to withstand a mere formal motion, directed only to the face of the complaint…”p550

Connelly vs. Gibson (1957) SC case. Picks up on the Diogardi rule – improper for Court to dismiss a case, unless there is NO set of facts that could entitle ∏ to relief.
Remedies for a Complaint that Fails to Conform to Rule 8(a)(2)
1. Court may dismiss the complaint and allow ∏ leave to amend (Rule 15). An Amended complaint that continues to be deficient, may eventually be dismissed with prejudice.

2. If the complaint is vague or ambiguous, opposing party may move for a “more definite statement” (Rule 12e.)

Rule 15 – Amended pleadings

Amended pleading relates back to the date of the original pleading when

· The claim arose of the conduct, transaction set forth in the original

· The amendment changes the party or the naming of the party and the party has received notice and knew or should have known about the action.
Relation back doctrine
If a ∏ files a complaint just before the SoL expires and later amends:

1. Amended pleadings that arise out of the same set of circumstances giving rise to the initial pleading will be allowed under the relation-back doctrine

2. If amended pleading differs so substantially from the initial that ∆ was not given notice of the “new” claim at time of the original, the relations back doctrine may be unavailable

Prolix Pleadings
Prolix pleadings contain too much extraneous information and may be dismissed with prejudice for failure to follow Rule 8(a)(2). However, prolixity alone should not defeat an otherwise adequate complaint. The key is whether there has been fair notice.
Leatherman v. Tarrant County Narcotics Intelligence and Coordination Unit (1993) p557
SC held that federal court may not apply a “heightened pleading standard” in civil rights cases alleging municipal liability. Court decided in favor of “liberal system of notice pleading.” P559
The Answer

Once a ∏ makes a complaint, ∆ must:

1. Go through allegations paragraph by paragraph and either: admit, deny or say I don’t know yet (Deny knowledge or information sufficient to admit or deny “DKI”)Rule 8b

2. Allege affirmative defenses: Rule 8c lists 19 types, but there are also state affirmative defenses. If you don’t allege AD, they are waived. You can try and rely on Rule 15 (“I forgot, please let me amend”) but judges may not let you do this on the eve of argument

3. Assert claims: counter claims against ∏ or cross claims against co-∆ (Rule 13)
4. Move to dismiss
Rule 12. ∆ must either admit or deny each allegation of the complaint (may also deny on information and belief, if ∆ has insufficient info to form a belief as to the truth of the averment. Failure to deny an allegation or an ineffective denial are both treated as admissions.

Note on Affirmative Defenses

Negative defense – denial of an allegation
Affirmative defense – allegation of new facts which, if proven, will defeat the claim

Failure to assert an affirmative defense in the answer, may waive the defense. If it’s unclear, ∆ should raise the AD. “If the ∏ is taken by surprise or somehow prejudiced by the ∆’s failure to plead what arguably appears to be an affirmative defense, the unpleaded defense will not be allowed.” P567
Rule 12. Defenses and Objections--When and How Presented--By Pleading or Motion--Motion for Judgment on the Pleadings
(a) When Presented. ~Unless otherwise stated, the ∆ shall respond with an answer within 20 days after being served with the summons and complaint, or if service of the summons has been timely waived on request under Rule 4(d), within 60 days after the date when the request for waiver was sent, or within 90 days after that date if the defendant was addressed outside any judicial district of the United States…

Motions to dismiss:

12(b) ∆ can raise the following defenses:

(1) lack of jurisdiction over the subject matter,

(2) lack of jurisdiction over the person,

(3) improper venue,

(4) insufficiency of process,

(5) insufficiency of service of process,

(6) failure to state a claim upon which relief can be granted,

(7) failure to join a party under Rule 19.

#2-5 must be raised in first response and pleading (answer or pleading)

#1 can be raised at any time


12(b)(6) – is like the traditional demurrer. A Rule 12(b)(6) motion assumes that the facts are as alleged by ∏; and a court will dismiss only if it is clear that no relief could be granted under any set of facts that could be proved consistent with the allegations.
Kirksey v. R.J. Reynolds Tobacco Co. (1999) p573

∏ failed to respond responsively to ∆’s motion to dismiss. “[B]y failing to respond responsively to the motion to dismiss – by standing on her complaint as if, provided only that it complied with the formal requirements of Rule 8(a)(2), it was the last piece of paper she would have to file in the district court – she forfeited her right to continue litigating her claim.” P576 “…a claim that does not fit into an existing legal category requires more argument by the ∏ to stave off dismissal, not less, if the ∆ moves to dismiss on the ground that the ∏’s claim has no basis in law.” P575

∏’s Burden to Provide a Legal Theory for the Claim
Reconciling Kirksey and Northrup, perhaps the burden of identifying a legal theory shifts to the ∏ once a ∆ has moved to dismiss and plausibly demonstrates no legal theory is available to provide relief under the facts asserted.

Discovery

Mutual discovery promotes fairness by taking much of the surprise out of litigation
Discovery plan
An organized approach to gathering factual material that will maximize the efficient accumulation of all relevant information
Rule 26 – “Parties may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party…For good cause, the court may order discovery of any matter relevant to the subject matter involved in the action. Relevant information need not be admissible at the trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence.”

Aside from privilege, there are 3 essential elements to this Discovery provision:

1. Discovery relevance

2. Standard for attorney-managed discovery: matter is relevant if it is “reasonably calculated to lead to the discovery of admissible evidence.” It is relevant if there is any possibility that the info sought will lead to admissible evidence at trial. Very broad.
3. Standard for judicially supervised discovery: “claim or defense” standard. Standard for attorney-managed discovery is relevance to a “claim or defense” in the action. More narrow than the subject matter standard.
Privilege
Privilege – a judicially recognized right to refuse to disclose otherwise relevant information. There is a predominant presumption against privileges, in order to search for the truth.
Rule 501 refers to 4 types of privilege:

1. Created by federal common law (majority of privileges fall into this category – attorney-client, priest-penitent, etc..)
2. Created by state law

3. Created by the Constitution (e.g., 5th Amd right against self-incrimination)
4. Created by federal statute or rule

Jaffe v. Redmond (1996) p588
Issue: Whether federal courts should recognize a “psychotherapist privilege”?

Held: Yes, Rule 501 “should be understood as reflecting the view that the recognition of a privilege based on a confidential relationship…should be determined on a case-by-case basis.” P590 Is a “privilege protecting confidential communications between a psychotherapist and her patient ‘promotes sufficiently important interests to outweigh the need for probative evidence.” Both ‘reason and experience’ persuade us that it does.” P591

Balancing and a case-by-case analysis used, as opposed to strict adherence to relationships listed in Rule 501.
Asserting and Waiving Privilege
The burden of invoking and establishing privilege falls on the privilege holder. In CA, attorney receiving potentially privileged document, has a duty to declare or turn over.

All privileges are subject to wavier:
· Implied waiver – privilege holder puts the privileged matter in controversy (e.g., suing your psychotherapist)

· Intentional waiver – intentionally disclosure to a 3rd party other than your attorney

· Inadvertent disclosure – accidentally sends privileged info to the adversary

In cases of inadvertent disclosures, courts will:
1. Treat as an automatic waiver

2. Never treat as a waiver

3. Balance factors:

a. Reasonableness of efforts to avoid disclosure

b. Delay in correcting the problem

c. Scope and burden of discovery

d. Extent of disclosure

e. Time constraints related to the production of information

f. Fairness

Upjohn Company v. United States (1981) p596
Extended privilege beyond control group (just senior management with direct contact with general counsel, to other employees.) Control group test is gone for privilege, but still exists for who waives the privilege. General Counsel has sticky position to decide whose info to get.
Old rule: Control group, privilege only applies to senior management

New rule: More flexible, all employees might be able to get privilege
Defining attorney-client privilege:

Privilege applies to documents and tangible things only if:
1. the asserted holder of the privilege is or sought to become a client;

2. the person to whom the communication was made

a. is a member of the bar or a court, or his subordinate and

b. in connection with this communication is acting as a lawyer;

3. the communication relates to a fact of which the attorney was informed

a. by his client

b. without the presence of strangers

c. for the purpose of securing primarily either

i. an opinion on law or

ii. legal services or

iii. assistance in some legal proceeding, and not

d. for the purpose of committing a crime or tort; and

4. the privilege has been

a. claimed and

b. not waived by the client.

The Work Product Doctrine
Hickman v. Taylor (1947) p603
Attorney interviewed witnesses. Opposing attorney wanted notes from witnesses. Court said no, do the work yourself.

To get work-product you need to show:

1. Substantial need

2. Hardship (death, destroyed evidence)
Typically, oral statements made to attorneys cannot be compelled via deposition. 

Distinction between Attorney-Client Privilege and the Work Product Doctrine

A-C privilege protects confidential communications between an attorney and her client, while the work product doctrine protects the preparation an attorney undertakes on behalf of her client in anticipation of litigation or for trial.
Note on Information Obtained from Experts

If a lawyer plans to use an expert’s testimony at trial, the federal rules provide generous discovery of facts known to the expert. If the expert is not expected to be called on at trial, discovery is only allowed “upon showing of exceptional circumstances under which it is impracticable for the party seeking discovery to obtain facts or opinions on the same subject by other means.” P614
Discovery conference
State court: most courts allow ∆ to begin discovery immediately after being served, but require ∏s to wait some short period of time.

Federal court: In most cases, discovery may not commence until parties have met “to consider the nature and basis of their claims and defenses and the possibilities for a prompt settlement or resolution of the case, to make or arrange for the disclosures required by Rule 26(a)(1), and to develop a proposed discovery plan…”
Discovery plan

Plan developed at Rule 26(f) conference must address:
1. What changes should be made in the timing, form, or requirement for disclosures under Rule 26(a), including a statement as to when disclosures under Rule 26(a)(1) were made or will be made;
2. The subjects on which discovery may be needed, when discovery should be completed, and whether discovery should be conducted in phases or be limited to or focused upon particular issues;

3. What changes should be made in the limitation on discovery imposed under these rules or by local rule, and what other limitations should be imposed; and

4. Any other orders that should be entered by the court…

On completion, parties must submit a written report outlining the plan to the court.

Mandatory Disclosure

FRCP 26(a)(1) imposes an initial discovery requirement to be made within 14 days of the 26(f) conference, and to include:

1. All potential witnesses

2. Identification of all documents that may be used to support a party’s claims or defenses

3. Information regarding computation of damages

4. Copies of insurance agreements

Rule 26(e) – Class of proceedings exempt from initial disclosure

Methods to Discover Additional Materials

1. Depositions (oral or written, used on anyone) FRCP 27,28,30,31
2. Written interrogatories (only for parties) FRCP 33
3. Production of documents or things or permission to enter land for inspection FRCP 26,34
4. Physical and mental examinations FRCP35
5. Requests for admission FRCP 36
6. Protective order FRCP 37

Destruction of evidence

· Court may impose sanctions for willful destruction of evidence in violation of court order

· Some federal courts also hold that even if discovery was not ordered by the court, willful destruction could be sanctioned

· Some courts hold that there is a duty to preserve evidence that a party reasonably should know may be subject to discovery
Physical and Mental Examinations
Schlagenhauf v. Holder (1964) p627
Rule 35 case. Petition alleged driver was “not mentally or physically capable” of driving. 9 mental and physical examinations were requested; trial and appeals court held that ∆ must submit to examinations. SC overruled.
“The “in controversy” and “good cause” requirements of Rule 35…require an affirmative showing by the movant that each condition as to which the examination is sought is really and genuinely in controversy and that good cause exists for ordering each particular examination…This, the record plainly shows, movants failed to do.” P630

Requests for Admission
· A written request where one party asks another to admit or deny a specific matter, and if done, the matter is considered conclusively established, and can no longer be contested at trial. Rule 36(b)
· Failure to respond within 30 days is treated as an admission Rule 36(b)

· If a matter is denied, and later, at trial, proven to be true, responding party may be required to pay legal fees involved with proven the matter Rule 37(c)(2)

Discovery Related to Experts
5 types of experts
1. Retained to testify at trial (very discoverable)
2. Retained in anticipation of litigation, but not to testify (discoverable for mental and physical examinations, or under high bar showing of hardship in getting information another way)
3. Experts consulted, but not retained (no discovery, work product rule)
4. Experts who are employees of a part and provide expert advice in normal course of their employment (not protected from discovery)
5. Experts unaffiliated with any party to the case (must be retained by a party)
Duty to Supplement or Correct

Continuing duty to supplement or correct mandatory disclosures. FRCP 26(e)(1),(2)
Protective Orders, Motions to Compel, and Sanctions

Courts have 3 tools to supervise discovery (Rule 37):
1. Protective order designed to shield a person or subject from “annoyance, embarrassment oppression or undue burden or expense”

2. Order compelling disclosure or discovery, after party has made good faith effort

3. Sanctions on parties who refuse to obey court orders retaining to discovery

Seattle Times Co. v. Rhinehart (1984) p639
Issue: Whether parties to civil litigation have a First Amendment right to disseminate, in advance of trial, information gained through pretrial discovery.
Held: No. “Where a protective order is entered on a showing of good cause as required by Rule 26(c), is limited to the context of pretrial civil discovery, and does not restrict the dissemination of the information if gained from other sources, it does not offend the 1st Amendment.” P645

Joinder of Claims and Parties
	Joinder of Claims
	Joinder of Parties

	Generally, 18a
	Generally, 13h if 19 or 20 is met

	Compulsory counterclaims, 13a
	Joinder by ∏s 

	Permissive counterclaims, 13b
	· Real party in interest, 17

	Cross-claims, 13g
	· Permissive joinder, 20a

	
	Joinder by ∆s

	
	· Third parties, 13h (only with counter/cross)

	
	· Indemnity/contribution, 14

	
	Intervention by absentees

	
	· Intervention of right, 24a

	
	· Permissive intervention, 24b

	
	Compulsory joinder, 19a,b

	
	Interpleader, 22 or §1335


Joinder of claims:

18a: A party asserting a claim may join either as independent or as alternative claims as many claims that the party has against the opposing party.
13a: A pleading shall state as a counterclaim any claim which at the time of serving the pleading the pleader has against any opposing party, if it arises out of the transaction or occurrence that is the subject matter of the opposing party's claim and does not require for its adjudication the presence of third parties of whom the court cannot acquire jurisdiction. But the pleader need not state the claim if (1) at the time the action was commenced the claim was the subject of another pending action, or (2) the opposing party brought suit upon the claim by attachment or other process by which the court did not acquire jurisdiction to render a personal judgment on that claim, and the pleader is not stating any counterclaim under this Rule 13.

13b: A pleading may state as a counterclaim any claim against an opposing party not arising out of the transaction or occurrence that is the subject matter of the opposing party's claim.

13g: A pleading may state as a cross-claim any claim by one party against a co-party arising out of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein or relating to any property that is the subject matter of the original action. Such cross-claim may include a claim that the party against whom it is asserted is or may be liable to the cross-claimant for all or part of a claim asserted in the action against the cross-claimant.
Here’s a hypo:

∏(CA) v. ∆(NY) for breach of K (state claim)
∆ joins 3P∆ (NY) under 14a for indemnification

Is SMJ met?
Original case: Yes, §1332 diversity

14a claim: Yes, under §1367a same C&C, and no §1367b problem because joinder was by ∆

Now, let’s say 3P∆ is from CA, and 3P∆ brings counterclaim against ∏, and ∏ tries to bring compulsory counterclaim against 3P∆.

Is SMJ met?

3P∆’s counterclaim to ∏: Yes, no diversity, but ok under §1367a (no §1367b problem.)

∏’s counterclaim against 3P∆: No, it’s compulsory but there’s a §1367b problem.

Joinder of Claims
Claims and counterclaims

Rule 18(a) Joinder of Claims. A party asserting a claim to relief as an original claim, counterclaim, cross-claim, or third-party claim, may join, either as independent or as alternate claims, as many claims, legal, equitable, or maritime, as the party had against an opposing party.
Rule 42(b) – judge can decide that there needs to be multiple trials if judge decides separate claims are insufficiently related.

Rule 13 Counterclaim and Cross-Claim.

(a) Compulsory Counterclaims. A pleading shall state as a counterclaim any claim which at the time of serving the pleading the pleader has against any opposing party, if it arises out of the transaction or occurrence that is the subject matter of the opposing party's claim and does not require for its adjudication the presence of third parties of whom the court cannot acquire jurisdiction. But the pleader need not state the claim if (1) at the time the action was commenced the claim was the subject of another pending action, or (2) the opposing party brought suit upon the claim by attachment or other process by which the court did not acquire jurisdiction to render a personal judgment on that claim, and the pleader is not stating any counterclaim under this Rule 13.

(b) Permissive Counterclaims. A pleading may state as a counterclaim any claim against an opposing party not arising out of the transaction or occurrence that is the subject matter of the opposing party's claim.
Notes

Subject matter jurisdiction: Even if joinder permits the assertion of claims, subject matter jurisdiction must exist for federal court.

Venue: Must exist also
· §1391(a)(1) and (b)(1) – typically venue is not a problem (venue is proper where ∆ resides, if all ∆s reside in same state)

· §1391(a)(2) and (b)(2) – venue may be a problem (must be in a district where a substantial part of the events or omissions giving rise to the claim occurred.) Venue may be proper for one claim, but not the other. ∏ will ask court to invoke “pendent venue” if claims arise from a common nucleus of operative fact or are otherwise factually related.

· ∏ is deemed to have waived any venue objections with respect to a ∆’s counterclaim

“Logical relationship” test to determine whether the transaction or occurrence is the same for purposes of Rule 13(a):

· Liberally interpreted

· Transaction – may comprehend a series of many occurrences, depending not so much upon the immediateness of connection as to their logical relationship

· No formalistic test: Courts should consider the totality of the claims
Exceptions to the Compulsory Counterclaim Rule
1. Claims that the ∆ did not possess at the time he answered the complaint and which matured later

2. Claims that require the presence of 3rd parties over whom the court cannot acquire jurisdiction

3. Claims that were the subject of another pending action at the time the action was commenced

4. Claims be a ∆ over whom the court has obtained only in rem or quasi in rem jurisdiction, if the ∆ has not filed any counterclaims against the ∏

Rule 13(f)
Court may grant leave to file a counterclaim that was omitted through oversight, inadvertence, or excusable neglect (e.g., good faith.)

Hart v. Clayton-Parker and Associates, Inc. (1994) p659
∏ argues that court lacks subject matter jurisdiction over ∆’s counterclaim (federal debt collection practices case.) General rule: if you meet 13(a), you’ll typically meet §1367(a). Although some courts view §1367(a) is broader than 13(a). Only if counterclaim is compulsory, there is SMJ. Lots of law history that counterclaims under TILA, are not compulsory. Court holds, not compulsory.

Note: Retaliatory counterclaims are sometimes not considered compulsory for policy reasons
Parallel Federal Proceedings

Failure to assert a compulsory counterclaim under Rule 13(a) operates as a bar to filing a second suit only if the first suit has already gone to judgment. A party may attempt to litigate an omitted compulsory counterclaim by filing a second action while the first suit is still pending. However, under the “first-filed rule”, the first court may enjoin the 2nd or the second court may stay, dismiss or transfer the action, thus forcing the party to assert the omitted counterclaim in the first suit.
Rule 41(a) before ∆ makes a motion for summary judgment or answer, ∏ can move for a voluntary dismissal. Semmes should have done this.

Semmes Motors, Inc. v. Ford Motor Company (1970) p663

Held: ∆s motion for stay in federal court was approved since issue was already filed in state court. ∏ filed in NJ state court, later removed ∆ moved to dismiss and counterclaimed in NJ state court (state court declined to issue ∏’s requested restraining order.) Subsequently, ∏s filed in NY fed court, and amended when they lost their license (requesting an injunction.)
“The first suit (NJ state) should have priority, ‘absent the showing of balance of convenience in favor of the second action…” p665

Rationale: prevent ∏s from forum shopping or judge shopping.

A Counterclaim to a Counterclaim

The compulsory counterclaim rule usually serves to preclude a ∆ from bringing a second action based on a claim that should have been asserted in a prior suit. However, the compulsory counterclaim rule will sometimes preclude a ∏ in the first suit from bringing a second action on a claim that should have been asserted in the first proceeding.

An Illusory Unfairness

Rule 13(a) provides that a ∆ “shall” assert as a compulsory counterclaim any claim he has against the ∏ that “arises out of the transaction or occurrence that is the subject matter” of the ∏’s claim against him. Rule 18(a), of the other had, says merely that a ∏ “may” assert any claims she has against the ∆. But once the ∆ counterclaims against the ∏, Rule 13(a) then requires the ∏ to assert, as part of her “reply” to the counterclaim, any claims she has against the ∆ that arise from the same transaction or occurrence as the ∆’s claim against her. In the end, both parties forced to assert all claims they have against one another relating to the matter in dispute.
Res Judicata and ∏’s Assertion of Claims
Doctrine of res judicata or claim preclusion will often require a ∏ to assert all claims she has against a ∆ that arise from the same transaction or occurrence.
Common Law Exception to Rule 13(a)
In a situation where federal law required the ∏ to bring separate actions in 2 different federal courts, and where ∆ had a single counterclaim that was potentially compulsory in both suits. Under these circumstances, Rule 13(a) does not compel this counterclaim to be made in whichever of the two suits the first responsive pleading was filed.
Cross-claims

Claims asserted by a party against a co-party (e.g., ∆ against ∆.) Note, not all claims between ∆s are cross-claims, some may qualify as counterclaims.
Rule 13(g) Cross-Claim Against Co-Party. A pleading may state as a cross-claim any claim by one party against a co-party arising out of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein or relating to any property that is the subject matter of the original action. Such cross-claim may include a claim that the party against whom it is asserted is or may be liable to the cross-claimant for all or part of a claim asserted in the action against the cross-claimant.
Rainbow Management Group v. Atlantis Submarine Hawaii (1994) p669

Issue: Whether court should dismiss current motion because claims are compulsory counterclaims not pleaded in previous litigation.
Held: Once a cross-claim has been pleaded, the cross-claimants become opposing parties, and the party against whom the cross-claim is asserted must plead as a counterclaim any right to relief that party has against the cross-claimant that arise from the same transaction or occurrence.” P671
A-1: B v. Atlantis (∆1), RMG (∆2); negligence claim

Atlantis filed cross-claim against RMG, and 3rd party complaint against Haydu

RMG filed cross-claim against Atlantis; seeking indemnity but not asserting a claim for damages

RMG filed separate damages claim (against who?)

Atlantis argues that RMG’s damages claim was barred because they were not asserted a compulsory counterclaim, barred under Rule 13(a). Atlantis argued that after it filed its initial cross-claim, RMG became an opposing party and was required to plead any related claims.
“Co-parties become opposing parties within the meaning of Rule 13(a) after one such party pleads an initial cross-claim against the other. This rule is limited to situations in which the initial cross-claim includes a substantive claim (as opposed to merely a claim for contribution or indemnity.” P671

A substantive 13(g) cross-claim triggers a compulsory 13(a) counterclaim.

Harrison v. M.S. Carriers, Inc. (1999) p674
A-2(?, there was probably a first claim): ∏1 v. ∏2, ∆

∏s suffered injury when car driven by other ∏, Harrison, collided with ∆.

Original claim filed in Louisiana state court

∆ removed to federal court using diversity jurisdiction

∏s moved to amend complaint to name co-∏, Harrison, and his insurance company as additional ∆s

∆s opposed motion asserting that the proper mechanism is a cross-claim, since they are co-parties

Held: Cross-claim is the proper method of asserting ∏s’ claim against co-∏ Harrison.

Rule: 13(g) has 2 prerequisites for a cross-claim:

1. That it be a claim by one party against a co-party and

2. That the claim arise out of the same transaction or occurrence as the original counterclaim

Judge decided that movant’s motivation was to defeat federal jurisdiction by naming a non-diverse co-∏ as a ∆.
Cross-claims Between Co-∏s

Unless a counterclaim has been asserted against a ∏ to which she must file a “reply”, the ∏ has no occasion to file any pleading other than her original complaint. The complaint, by definition, asserts claims only against ∆s.
· Some courts say that parties on the same side of the “v.” are always co-parties meaning that co-parties MAY assert cross claims against each others, but are not required to.

· Other courts take the view that if a co-party asserts a substantive claim (not just indemnification) they become opposing parties and the other party MUST assert any claims against the opposing party. If the cross claim is for contribution or indemnification D2 is not treated as an opposing party.

· A party joined under Rule 14, IS an opposing party to the ∆ that joined him, and SHALL assert compulsory counterclaims against ∆; they MAY however assert counterclaims against ∏
Note on Asserting Unrelated Cross-Claims Under FRCP 18(a)

Once a party asserts a cross-claim, Rule 18(a) allows the party to join with that cross-claim any other claims she has against the opposing party, including totally unrelated claims. (Federal court must still have SMJ.)
Joinder of Parties
Permissive Joinder of Parties by ∏

Real Party in Interest

Green v. Daimler Benz, A.G. (1994) p677
∆s moved for summary judgment, claiming Dr. Green has no property interest in the car, and is therefore not the real party in interest. Court allows Dr. Green’s substitution of Metropolitan (the owner of the car.)
Rule 17. Parties Plaintiff and Defendant; Capacity
(a) Real party in interest. Every action shall be prosecuted in the name of the real party in interest… No action shall be dismissed on the ground that it is not prosecuted in the name of the real party in interest until a reasonable time has been allowed after objection for ratification of commencement of the action by, or joinder or substitution of, the real party in interest; and such ratification, joinder, or substitution shall have the same effect as if the action had been commenced in the name of the real party in interest.
“…as long as the other requirements of Rule 17(a) are met, this mandatory relation-back provision protects the real party in interest from an expired SoL as long as the named ∏ filed within the limitations period…” p681

Purpose of the Real party in Interest Rule
A real party in interest objection is waived unless the ∆ raises the defect promptly either by motion or as an affirmative defense in the answer.

Note on 28 U.S.C. §1359 and “Collusive” Transfers or Assignments to Create Diversity Jurisdiction

Since parties can assign their real party in interest right, there may be incentives to deliberately assign to create diversity jurisdiction. Congress sought to block with 28 U.S.C. §1359, “A district court shall not have jurisdiction of a civil action in which any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke the jurisdiction of such court.” Example – Kramer v. Caribbean Mills (1969) p683

Federal courts consider a variety of factors:
· Whether assignee lacked a prior interest in the claim

· Whether the assignment occurred close to the time the suit was commenced

· Whether there was a lack of meaningful consideration for the assignment

· Whether the assignment was partial rather than direct evidence of a motive to create diversity jurisdiction

Permissive Joinder of Parties

Circumstances under which a federal lawsuit may include more than one ∏ or more than one ∆ are in Rule 20(a).

Rule 20(a): Permissive Joinder

All persons may join in one action as ∏s if they assert any right to relief jointly, severally, or in the alternative in respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all these persons will arise in the action. All persons may be joined in one action as ∆s if there is asserted against them jointly, severally, or in the alternative, any right to relief in respect of or arising out of the same transaction, occurrence or series of transactions or occurrences and if any question of law or fact common to all ∆s will arise in the action.

2 requirements:
1. the claims involve the same transaction or occurrence, and

2. there is some question of law or fact that is common to all of the claims

Rule 19: Mandatory Joinder

Stromberg Metals Works, Inc. v. Press Mechanical, Inc. (1996) p685

Issue: 2 ∏s, one claims exceeds AiC, the other does not, does the supplemental jurisdiction permit a court to hear a claim by a party whose loss does not meet the jurisdictional minimum (28 USC §1332)?

Held: According to the complaint, the ∆s pursued a single course of action – fraudulently representing to Bechtel that the subcontractors had been paid, and thus obtaining money intended for the subcontractors without remitting it – that injured both ∏s. The same form of purchase order was used for both subcontracts, so factual and legal issues are identical. This strikes us as exactly the sort of case in which pendant-party jurisdiction is appropriate. It is two for the price of one: to decide either ∏’s claim is to decide both, and neither private interests nor judicial economy would be promoted by resolving Stromberg’s claim in federal court while trundling Comfort Control off to state court to get a second opinion.” P689

Several ∏s Suing a Single ∆

The SC has split 4-4 in whether §1367 allows supplemental jurisdiction over unnamed class members whose claims do not individually meet §1332’s jurisdictional minimum. Still an open issue.
Joinder of Parties by ∆s

Rule 13(a), (b) and (g): ∆s may assert counterclaims and cross-claims against those already party to a lawsuit. 2 situations in which a ∆ can assert a claim against a 3rd parties – 13(h) and 14(a)

Rule 13(h) Joinder of Additional Parties

Persons other than those made parties to the original action may be made parties to a counter claim or cross-claim in accordance with the provisions of Rules 19 or 20.
Schoot v. United States (1987) p693

Issue: Schoot originally filed claim against US to recover taxes. US counterclaimed against Schoot for taxes owed. US also added Vorbau (Schoot’s boss) with the counterclaim pursuant to Rule 13(h). Vorbau seeks dismissal for lack of PJ, improper venue and improper joinder.
Held: Dismissal rejected. PJ, venue and joinder were proper.

Venue: Black letter law – in the case of compulsory counterclaims, venue applies only to the original claim, and not to compulsory counterclaims.

Joinder: Rule 20 states that joinder is proper, “if any question of law or fact common to all ∆s will arise in the action.” P694

Satisfying FRCP 19 or 20

Rule 13(h) says that joinder must satisfy provisions of Rule 19 and 20. Courts have read 19 or 20.
Hartford Steam Boiler v. Quantum Chemical Corp. (1994) p696
Issue: Whether court has jurisdiction to hear claims against 3rd party ∆s if it breaks diversity.
Held: Yes. A-1: H v. Q in federal court for declaratory judgment, §1332 diversity jurisdiction

Q answered and counterclaimed against H. Q also filed 3rd party complaint against PI.
Problem: Q and PI are not diverse, does this bar from federal court?

Parties agree that court has jurisdiction over 3rd party ∆s under §1367(a) “same case and controversy.” But § (b) provides, “district court shall not have supplemental jurisdiction under subsection (a) over claims by ∏s against persons made parties under Rule 14, 19, 20 or 24…or over claims by persons proposed to be joined as ∏s under Rule 19 when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of §1332.” P698 §1367 does not prohibit a ∆ from joining a non-diverse 3rd party ∆ to a compulsory counterclaim, so jurisdiction is proper.
Joinder of Third Parties Under Rule 14

Wallkill 5 Associates II v. Tectonic Engineering P.C. (1997) p702
Issue: ∆ Tectonic motion to dismiss on 1) lack of pj, 2) improper venue and 3) failure to join an indispensable party. Alternatively, allow ∆ to add a 3rd party ∆.
Held: Motion denied entirely.

Rule 14(a). A defending party, as a third party ∏, may cause a summons and complaint to be served upon a person not a party to the action who is or may be liable to a 3rd-party ∏ for all of part of the ∏’s claim against the 3rd party ∏.

A 3rd party ∏ must set forth a claim of secondary liability such that, if the 3rd party ∏ is found liable, the 3rd party ∆ will liable to him under a theory of indemnification, contribution, or some other theory of derivative liability…

“∆ fails to show that, if it is found liable to ∏, 3rd party ∆ will be liable to it…The court finds that this is a defense rather than a proper basis for a 3rd party liability under Rule 14.

Rule 14 cannot be used to join parties as a defense

If someone is a joint tort feasor, you cannot use Rule 19, they are not indispensable, you have to use Rule 14 indemnification

Types of Claims Allowed by Rule 14
3 types of rules:

1. impleader or indemnity claim by the ∆ against a 3rd party ∆

2. claims by the 3rd party ∆ against the ∏

3. claims by the ∏ against the 3rd party ∆

If the claims are related they MUST be brought, if they are not they MAY be brought

Guaranteed Systems, Inc. v. American National Can Co. (1994) p707
Court cannot allow the joinder under Rule 14, because it was a 1367(b) claim by a ∏
Here’s how it works:

∏ (CA) sues ∆ (NY, a general contractor.) ∆ joins ∆2 (CA, a subcontractor)as a 3rd party ∆ under Rule 14. ∏ may assert a claim against ∆2, but under §1367b, that could wreck jurisdiction. So ∏ will sue ∆, and ∆ if found liable, will try and recover from ∆2. Since ∏’s claim is not against ∆2, ∆ will pay 100% of damages to ∏, and then ∆ will try and recover from ∆2.

Successive Impleader
Rule 14(a) allows a 3rd party ∆ sues for indemnity to proceed under this rule against any person who may be liable to the 3rd party ∆ for all or part of the claim (e.g., 4th party ∆, 5th party ∆, etc.)

Intervention by Absentees

Rule 24. Intervention 
24(a)(1) – mandatory

1. timely – 4 factors below

2. intervenor’s interest – “direct/substantial” as opposed to “remote/contingent”

3. effects on intervenor’s interest

4. adequacy of representation – “same ultimate objectives”

b(1) – permissive

1. delay/hurt adjudication

2. intervenor’s interest

3. adequacy of rep

4. finder of fact

5. no collateral issues – cannot complicate and bring new issues

Great Atlantic & Pacific Tea Co. v. Town of East Hampton (1998) p711

Issue: Whether the “Group” could intervene as ∆s as matter of right under Rule 24(a)(2) or as a matter of discretion under Rule 24(b)(2).

Held: Denied.

Under 24(a)(2), would-be intervenor must establish:

1. Timely motion

2. An interest relating to the property or transaction that is the subject matter of the action

3. An impairment of that interest without intervention

4. The movant’s interests is not adequately represented by the other parties to the litigation

· Intervention will be denied if any requirement is not met (Pitney Bowes)

· “interest” (#2) must be “direct, substantial, and legally protectable” rather than “remote and contingent”
· Would-be intervenor must show that it may not be adequately represented, and this is only a “minimal burden.” (#4) Adequate representation is presumed when the would-be intervenor shares the same ultimate objectives as the party to the lawsuit. To overcome presumption in face of shared objectives, would-be intervenor must show: collusion, nonfeasance, adversity of interest, or incompetence on the part of the named party

· If party disagrees with attempted intervention, it helps defeat #4 to show that representation may not be adequate

Permissive intervention under Rule 24(b)(2)
· Allowed when “an applicant’s claim or defense and the main question have a question of law or fact in common.”

· Considerable discretion for the court

· Principal consideration is “whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties” p715

· Intervention should not be used to inject collateral issues, particularly where it may delay and complicate litigation (tension with (a)(2), because you need different shared objectives)

Procedure for Intervention

Would-be intervenor must file a motion stating the grounds for intervention, accompanied by the proposed pleading
Timeliness
4 factors to consider (analysis is contextual, absolute timeliness should be ignored):

1. length of time during which the would-be intervenor actually knew of reasonably should have known of its interest in the case before it petitioned for leave to intervene
2. the extent of the prejudice that the existing parties to the litigation may suffer as a result of the would-be intervenor’s failure to apply for intervention as soon as it know or reasonably should have known of its interest in the case

3. the extent of the prejudice that the would-be intervenor may suffer if intervention is denied

4. the existence of unusual circumstances militating either for or against a determination that the application is timely

Sierra Club – 8 years later was still timely because it was filed 8 days after it found its interests would not be adequately protected

Adequacy of Representation
Trbovich v. United Mine Workers – “requirement is satisfied if the applicant shows that representation of his interest ‘may be’ inadequate; and the burden of making that showing should be treated as minimal.” P718

Yet, some courts put burden on named party to show that their representation is adequate.
Also, disagreement over “may be” language

Conditioning Intervention

Even where a court grants intervention, courts may condition intervention (limit it to only certain aspects of the case to ensure efficiency)

American Honda Motor Co., Inc. v. Clair International, Inc. (1999) p719

Boch wanted to be aligned as a ∆, but court held that Boch should be aligned with Honda as a ∏ in this case. No diversity of citizenship between Boch and ∆ Clair, so Boch’s motion to join is denied because “§1367(b) eliminates supplemental jurisdiction over claims of a ∏-intervenor that shares citizenship with a ∆.” P719
Court’s sole SMJ for original case was under diversity (§1332.) Boch tried to come in as a ∆ to not wreck absolute diversity. Courts must look beyond the pleadings and arrange the parties according to their sides in the dispute.

Boch requested, in the alternative, that action be dismissed for failure to join an indispensable party (under Rule 12(b)(7) (Rule 19(b)). Court held, no dice. “The continuation of this action without Boch, will not injure Boch’s ability to pursue…a separate case.” P721

Realignment

When courts ignore leading and align parties according to their sides in the dispute

Interpleader

Rule 13(a/h) – defensive interpleader, used by ∆

Rule 22 – offensive interpleader, used by ∏

Joinder device when 2 or more parties claim they are entitled to same property or “stake.” The person holding the property (“stakeholder”) may bring an action against all of the claimants, forcing them to “interplead” or litigate to determine which among them is entitled to the stake.
Strict/true interpleader – only if stakeholder admitted that it owed the property to someone but just not sure who
In the nature of interpleader – court must first decide whether the stakeholder owes property to anyone, and if so, to which claimant

Single obligation – a person who has incurred separate obligations cannot use interpleader
Interpleader action (2 stages):
1. Court determines whether stakeholder is faced with adverse claims to the same stake

2. If so, adverse claimants litigate against one another to determine who is entitled to the stake (for state court, court must have PJ over all claimants)
Dunlevy – states could no longer use quasi in rem jurisdiction to gain jurisdiction over claimants

28 U.S.C. §§1335, 1397, 2361 – Federal Interpleader Act

Statutory interpleader allows federal courts to exercise nationwide jurisdiction for interpleader cases

28 USC Section 1335 is a separate jurisdictional statute giving the federal district court original jurisdiction over a particular kind of case -- interpleader actions, an action in which someone is a stakeholder in possession of property who know that there are multiple persons with conflicting claims to the property. Interpleader allows the stakeholder, who may also be a claimant, to essentially deposit the property with the court, and ask it to decide who gets the property. 
1335 gives federal courts original jurisdiction over such cases as long as any claimants are diverse, and as long as the value of the property is $500 or more. 1335 also has nationwide service of process, and the opportunity to have the federal court enjoin any competing lawsuit. 
	
	§1335 Statutory interpleader
	Rule 22 interpleader

	SMJ
	§1335: at least 2 claimants diverse; stake at least $500
	Normal rules (e.g., §1332, complete diversity and $75K)

	Venue
	§1397: district where any claimant resides
	§1391

	PJ
	§2361: any district
	Normal: borrow long arm statute, FRCP4(k)(1)(A)

	Deposit of Stake with Court
	§1335: must deposit stake or bond
	Optional

	Enjoining Other Proceedings
	§2361: court may enjoin all other suits
	Court may enjoin all other suits


Fixed and no substitutes: Interpleader must satisfy all requirements under at least one of the 2 menus
When to use one over the other:

§1335: ∏(CA) is stakeholder and claimant. ∆1(NY), ∆2(FL) and ∆3(CA) are all claimants. §1335 allows interpleader case with ability to join all other suits.

§1332: ∏(CA) is stakeholder, but NOT a claimant. ∆1(NY), ∆2(NY) and ∆3(NY) are all claimants. Cannot use §1335 because no claimant diversity. If value of stake is greater than $75K, use §1332 to get into federal court (diversity + AIC)

Rule 22: ∏(NY) claimant sues ∆ (CA) stakeholder. There are other parties who may seek stake. ∆ can bring interpleader action under Rule 22, to add other claimant parties, assuming complete diversity and AIC.

Indianapolis Colts v. Mayor and City Council of Baltimore (1985) p727

Interpleader jurisdiction denied because there was not a conflicting claim over a single stake. “Interpleader is warranted only to protect the ∏-stakeholder from conflicting liability to the stake.”
Unliquidated Tort Claims

Interpleader often involves insurance policies providing a fixed amount of coverage. State Farm held that insurer would bring statutory interpleader even though only a few potential claimants had sued and none of the claims had been reduced to judgment.

Geler v. National Westminster Bank USA (1991) p733

Action filed to seek an injunction on state court litigation. 28 U.S.C. §2361 authorizes courts to enjoin state proceedings in statutory interpleader actions, but there is a lack of diversity of citizenship among the claimants, so statutory interpleader fails.
Court does have interpleader jurisdiction under Rule 22 since ∏ is diverse from all ∆s, and AiC exceeds $50K, the court has SMJ under 28 U.S.C. §1332.
Why not these rules:
Rule 14 – no contribution claim

Rule 13(h) – bank needs a counterclaim, and bank does not have a counterclaim
Rule 19 – might not want the case dismissed for failure to name an indispensable party

Enjoining Other Proceedings

§2361 allows federal court to enjoin claimants from all other “present of future suits” state or federal suits affecting the stake.

Compulsory Joinder: Necessary and Indispensable Parties

1. How courts decide when a ∏ must include a necessary party

2. Avenues available to court when it is impossible for the ∏ to join a necessary party, including dismissal

1. Rule 19. Joinder of Persons Needed for Just Adjudication 
(a) Persons to be Joined if Feasible. A person who is subject to service of process and whose joinder will not deprive the court of jurisdiction over the subject matter of the action shall be joined as a party in the action if (1) in the person's absence complete relief cannot be accorded among those already parties, or (2) the person claims an interest relating to the subject of the action and is so situated that the disposition of the action in the person's absence may (i) as a practical matter impair or impede the person's ability to protect that interest or (ii) leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed interest. If the person has not been so joined, the court shall order that the person be made a party. If the person should join as a plaintiff but refuses to do so, the person may be made a defendant, or, in a proper case, an involuntary plaintiff. If the joined party objects to venue and joinder of that party would render the venue of the action improper, that party shall be dismissed from the action.
 
(b) Determination by Court Whenever Joinder Not Feasible. If a person as described in subdivision (a)(1)-(2) hereof cannot be made a party, the court shall determine whether in equity and good conscience the action should proceed among the parties before it, or should be dismissed, the absent person being thus regarded as indispensable. The factors to be considered by the court include: first, to what extent a judgment rendered in the person's absence might be prejudicial to the person or those already parties; second, the extent to which, by protective provisions in the judgment, by the shaping of relief, or other measures, the prejudice can be lessened or avoided; third, whether a judgment rendered in the person's absence will be adequate; fourth, whether the plaintiff will have an adequate remedy if the action is dismissed for nonjoinder.
 
Rule 19, 3 step framework:
2. Is the absentee a necessary party, whom ∏ must join if feasible?

3. If so, is it feasible for ∏ to bring the necessary party into the suit?

4. If not, can the court proceed in “equity and good conscience” or must it dismiss?

Necessary: can’t get complete relief without them, may have an interest that might be prejudiced, could be harmed by exposure to multiple or inconsistent obligations.

Feasible: subject to service of process, SMJ (venue is not required) (if feasible, ∏ just amend and join a necessary and feasibly available party)
Dismissal: (4 factors to balance):

1. Is it prejudicial to named parties?
2. Can court limit or shape judgment to avoid/lessen prejudice?
3. Whether judgment rendered in the person's absence will be adequate

4. Whether the plaintiff will have an adequate remedy if the action is dismissed for non-joinder (e.g., can you file in state?)
Provident Tradesmens Bank & Trust Co. v. Patterson (1968) p742

Court reverses lower courts rigid stance and dismissal because of an unavailable indispensable party. Necessary party could not be joined without defeating diversity.
Court looks at 4 factors:
1. ∏ has an interest in having a forum

2. ∆ may wish to avoid multiple litigation, inconsistent relief, or sole responsibility for a shared liability

3. Interest of the outsider that it is desirable to join

4. Interest of the courts and public to settle controversies efficiently

Court has a preference to avoid dismissal.
Solving the Joinder Stymie by Other Joinder Devices
When joinder of an absentee is not feasible, it just means that absentee cannot be joined by the ∏, but here are some other ways:
· ∆ may bring an interpleader to avoid multiple lawsuits

· absentee may appear voluntarily

· ∆ may join the absentee as an additional party to a counter or cross-claim under Rule 13(h) or filing an indemnity claim under Rule 14
Temple v. Synthes Corp., Ltd. (1990) p755

Back surgery with device implant; screws fell of in ∏’s back. Temple (∏) sues Synthes (device manufacturer ∆.) ∆ moves to dismiss for failure to join necessary parties (dr. and hospital who are in state suit with ∏) Court orders ∏ to join, ∏ refuses, court dismisses. Appeals affirms. SC reverses. “It is not necessary for all joint tortfeasors to be named as ∆s in a single lawsuit…it’s merely permissive.” P756

Black letter law: Joint tortfeasors are never indispensable parties

Note on “Complete Relief” Clause of Rule 19(a)(1)

If the mere possibility of other lawsuits involving an absentee were enough to trigger 19(a)(1), the traditional principle allowing a ∏ to structure the lawsuit would be eviscerated. “complete relief” refers only to relief between parties already parties in the lawsuit, not between a party and an absent party.

Class Action

Class action lawsuit – a suit brought on behalf of or against a group of persons without having to include all members of the group as named parties to the suit. Any resulting judgment will bind all members of the class, except for those who opt out. Rule 23 – federal class action rule, also, followed by 2/3rd of states
Why do we have class actions (public policy goals)?

· Conserve judicial resources by not allowing each member of a class to litigate separately

· May not be economically feasible to bring a suit individually, so class actions allow members to share attorneys/legal costs (small recoveries do not incent solo actions)
Risks of class actions:

· Judgment may cut off other class members right to bring a separate cause of action

· May deny some parties there day in court
23(a) Prerequisites to a Cass Action:

1. Numerosity – whether size of the class is such that joining the individual members as named parties would be impracticable

2. Commonality – whether there are questions of law or fact that are common to the class and that would thus involve duplication of resources in individual suits

3. Typicality – whether the claims or defenses of the class representative are typical of those of the class as a whole

4. Adequacy – whether the class representative (and their lawyers) will fairly and adequately protect the interests of the class members

Adequate representation

Hansberry v. Lee (1940) p761

Issue: Whether petitioners are bound by an earlier judgment in litigation to which they were not parties.

Held: No, they were not part of the same class, because they had differing interests. In Burke, petitioners wanted to enforce the agreement, in this case, petitioners want to resist it. General rule that judgments in class suits may bind all members of the class, even if they were not made parties to the suit. “The Court is justified in saying that there has been a failure of due process only in those cases where it cannot be said that the procedure adopted, fairly insures the protection of the interests of absent parties who are to be bound by it.” P763 Basically, parties will not be bound unless there was adequate representation for the unnamed party.

23(b) Additional requirement:
In addition to 23(a), one of the following must be met:

1. The prosecution of separate actions by or against individual members of the class would create a risk of inconsistent or varying adjudications with respect to individual members of the class which would establish incompatible standards of conduct for the party opposing the class, or adjudications with respect to individual members of the class which would as a practical matter be dispositive of the interests of the other members not parties to the adjudications or substantially impair or impede their ability to protect their interests; or

2. The party opposing the class has acted or refused to act on grounds generally applicable to the class, thereby making appropriate final injunctive relief or corresponding declaratory relief with respect to the class as a whole; or

3. The court finds that the questions of law or fact common to the members of the class predominate over any questions affecting only individual members, and that a class action is superior to other available methods for the fair and efficient adjudication of the controversy.

Predominance​ – Court has demanding standard and in asbestos case decided that class action was inappropriate because “given the greater number of questions peculiar to the several categories of class members, and to individuals within each category, and the significance of those uncommon questions…any overarching dispute about the health consequences of asbestos exposure cannot satisfy predominance.” P831

Superiority – alternatives to class action include individual litigation, “test case”, or consolidation under Rule 42(a). Courts typically conclude that Superiority is not met if it would lead to unjust results for the class opponents.

Four Non-exhaustive Factors Rule 23(b)(3)
1. Class members interest – if the claims are for sizable amounts, individuals may prefer to sue separately

2. Extent and nature of other pending litigation involving class members – if other individual or class suits are pending or if a number of class members opt out approving an additional class may not serve judicial economy.

3. Desirability of concentrating litigation – if there is a more convenient venue for evidence and witnesses, the court may choose not to certify

4. Manageability – court considers the difficulties in managing the suit (e.g., contacting class members, calculating damages, allocating damages)

Notice and Right to Appear or Opt Out
Philips Petroleum Co. v. Shutts (1985) p766

Held: Forum State may exercise jurisdiction over the claim of an absent class action ∏, even if that ∏ does not have minimum contacts with the forum (differentiates unfairness to ∆ v. burden on ∏s without minimum contacts.) Forum state must provide minimal procedural due process protection:

1. Notice “reasonably calculated to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.”
2. Opt out provision

3. Adequate representation

Federal Subject Matter Jurisdiction

· §1331 Class actions are governed by same rules in non-class action cases

· §1332 Class actions only require that named ∏s be diverse from all ∆s, it does not matter that some unnamed class members may be non-diverse from opposing party. But, AiC must exceed require amount for each class member, and class members cannot aggregate, unless the claim is for a common and undivided interest.

· Zahn (1973) rejected pendent or ancillary jurisdiction of class members not meeting the §1332 requirements. 

· 28 U.S.C. §1367(a) may overrule Zahn by allowing supplemental jurisdiction over claims which are the same constitutional case, even where SMJ does not exist.

Notice to class members

· Class actions brought under 23(b)(1) or (2) give courts broad discretion concerning what notice, if any will be required for class members
· Under 23(b)(3) where there is an opt out right, notice must be the “best practicable under the circumstances…including reasonable effort.” P834

Settlement or Dismissal of Class Action

Rule 23(e) “a class action shall not be dismissed or compromised without the approval of the court, and notice of the proposed dismissal or compromise shall be given to all members of the class in such manner as the court directs.” P848 Unlike 23(c)(2) requiring individualized notice, the court has more discretion to direct here.

Class Action Fairness Act of 2005 (CAFA)

CAFA – relaxes federal jurisdiction rules to allow easier transfer of state court class actions into federal court. Under new rule, class actions filed in state court could go to federal court as long as at least 1 ∏ and 1 ∆ were diverse (“minimal diversity”) and the AIC was greater than $5 million. Applies to Class Actions filed on or after 2/18/2005.
Home state exception: a class action may remain in state court if 2/3rds of ∏s (very hard to know at beginning of case) and at least 1 ∆ are citizens of the same state where the action was filed and where the wrongdoing occurred. 

Policy reasons for:

· Vairo ~ “to end class actions settlements that enable ∏s’ attorneys to receive high fees, the ∆s to obtain global peace while class members get coupons”

· Huge attorney’s fees while ∏s get just coupon settlements
· Cut down on forum shopping to few “magnet” state courts
· Consumers Bill of Rights – judges must find that settlement is fair, lawyer’s fees based on redemption value of coupons
Policy reasons opposed:

· Ambiguity around citizenship and 2/3rds ∏ rule

· Overburdened federal judges, unfamiliar with state law
· Federal litigation is more expensive

· Eliminates Multidistrict Litigation Panel unless a majority of ∏s request consolidation, which means that a number of similar cases could be litigated in multiple federal courts
AiC dispute

· Zahn ruled that members claims cannot be aggregated to satisfy the $75K+ amount

· Most federal courts believe that §1367 overruled Zahn giving supplemental jurisdiction even if some parties do not meet AIC independently

· Under CAFA, if all ∏s have $5m, that’s good enough

CAFA excludes

· Governmental ∆s

· Small classes (<100 members)

· Others in Vairo’s CAFA article page 32
Summary Judgment – Rule 56
Rule 56(c) requirement: A request for summary judgment shall be rendered if the pleadings (and all the other stuff) show that there be no genuine issue of material fact (basically, no evidence.)
Motion to dismiss differs – 12(b)(6) tests the legal sufficiency of the ∏’s complaint by asserting that even if all the facts (evidence) set forth are true, the law does not entitle ∏ to a remedy.
Summary Judgment, in contrast, is a pretrial challenge to the evidentiary sufficiency of ∏’s claim. “Mission of summary judgment procedure is to pierce the pleadings and to assess the proof in order to see whether there is a genuine need for trial.”

Anderson v. Liberty Lobby, Inc. (1986) p863

Held: The requirement for the summary judgment decision is the same evidentiary standard that would apply in the trial. Judge’s function is not to weigh the evidence, but to determine whether there is a genuine need for a trial. If the evidence is merely colorable or is not significantly probative, summary judgment may be granted.
Matsushita – ruling on summary judgments, judges must evaluate the strength and persuasiveness of the competing evidence under the same burden of persuasion that would apply at trial. Giving judges authority to compare the strength of competing evidence, greatly enhances the court’s ability to use summary judgment to dispose of cases.
Daubert – judge is gatekeeper to keep out junk science. Rules (700) pertaining to admissibility of expert testimony. Federal district court judges have to be gatekeepers, they have to look at expert opinions, to determine if it is reliable enough to let in. If judge decides not to let expert testimony in, it means that there will be no evidence allowed on ∏’s side. Judge is able to block testimony, this is disturbing.

Rehnquist: We have very liberal complaint and discovery rules to give ∏s benefit and resources to build their case. Rule 56 allows us to “pierce the ∏’s pleading to see if there is anything there.”
Default Judgment
Rule 55 – If ∆ was properly served and fails to respond within applicable time frame (typically 20 days), the court may enter a judgment by default
Once a default judgment has been entered, court can set if aside. Courts will consider several factors:
1. Whether and to what extent the default was willful or intentional rather than a cause of excusable neglect

2. Whether ∆ has meritorious defense

3. Whether a set aside would cause prejudice or harm to ∏

Preclusion
The claims and issues resolved and decided within a judgment may not be subject to further litigation between the parties.
∆s can argue in the answer that the claim be dismissed on preclusion grounds or move to dismiss under 12b6 arguing that A fails to state a claim because of preclusive effect of a prior action.

Claim preclusion

Must be raised as an affirmative defense, failure to raise in a timely fashion in pretrial motion or in answer constitutes a waiver.

Elements of claim preclusion:

1. Same claim or cause of action

2. Final, valid and on the merits
3. Same parties or those in privity
Same claim

3 approaches:

1. Primary right test - ∏ cannot split factually related claims involving the same primary right (e.g., right to be free of injury, cannot bring back injury in one suit and neck injury in a second suit)

2. Transactional test – any claims arising from the ‘same transaction or transactions’ whether or not they involve the same primary right; a group of operative facts giving rise to one or more rights of action. (similar to test for compulsory counterclaim and §1367 SJ.)

3. Restatement of Judgments transactional test – whether the facts are related in time, space, origin, or motivation, whether they form a convenient trial unit, and whether their treatment as a unit conforms to the parties’ expectations or business understanding or usage (main test used)

Finality: when a court has definitively ruled, when all that remains is to assess costs or execute judgment
Validity: Judgment deemed valid if ∆ had proper notice and if PJ and SMJ were met

On the merits

· Default judgment is considered to be on the merits

· All judgments for ∏s are on the merits

· Judgment in favor of ∆ is NOT on the merits when:

1. Dismissal for lack of jurisdiction, improper venue or misjoinder of parties

2. ∏ voluntarily dismisses

3. When a statute or rule does not operate as a bar

Same Parties or Those in Privity
Someone whose relationship with that party is such that the former will be treated as a party. Types:

1. Relationships between owners of successive interests

2. Relationships that intertwine the substantive legal interests

3. Relationships premised on representation relationships

Intersystem preclusion: the second court must apply the law of preclusion that would be applied by the court that first rendered the judgment

· State-to-state – “Full Faith and Credit” Art IV, §1

· State-to-federal – “full faith and credit” obligation 28 USC §1738

· Federal-to-state – Supremacy clause

Issue preclusion

Forecloses re-litigation of discrete issues that were actually litigated and decided in a previous case, even if litigation involved different claims.

Offensive collateral estoppel: When new ∏ brings a suit against a ∆ whose already lost a case. (We may not allow this: ∏ could have joined first suit, or it would be unfair to ∆: no incentives to litigate or procedural disadvantages)

Defensive collateral estoppel: When ∆ uses issue preclusion to defend.

Elements of issue preclusion:

1. Same issue

2. Actually litigated
3. Decided and necessary to the judgment

4. Same parties or those in privity with them

Same Issue – must be enough factual and legal overlap between the issues that it is reasonable to treat them as the same issue. Take into account
· Factual and legal similarities between the issues (if the facts or the law are changed, it is not the same issue)
· Nature of underlying claims

· Substantive policies

· Fairness and efficiency

Actually litigated – issue must have been properly raised, formally contrasted between the parties and submitted to the court for examination
Decided and necessary

· Decided – part of the final judgment, even though the prior judgment need not be on the merits

· Necessary – essential for the court’s decision; the court’s judgment could not stand without it. (regards concern for gratuitous resolution of an issue that may not have gotten the full judicial attention it deserves)

Same parties or those in privity with them
· Basically the same as claim preclusion
· Mutuality principle: only a person bound by a judgment (or someone in privity with them) may benefit from that decision. A stranger cannot get no legal benefit from a judgment. (not really used after Bernard)

· Non-mutuality – a stranger may invoke issue preclusion against a party only in the party had a full and fair opportunity to litigate the issue and had an incentive to do so. However, non-mutual issue preclusion should not be allowed if doing so would be incompatible with administering remedies.

· Day in court – ∏ cannot use preclusion offensively, if party in second suit did not have his day in court
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