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Purpose of Civ Pro = ensure due process which means that a court’s jdx over a person must be fair and reasonable
Personal Jurisdiction
Importance of establishing PJ rests in:

· Judgments are only enforceable when the court acquired proper PJ over the parties 

· Protects Due Process clauses – 14th Amendment and 5th Amendment

Basis (reason for PJ) + Notice (service of proceeding / complaint)

1. In Personam (“open box” judgment)
2. Quasi in rem (“closed box” judgment)
a. Hybrid: using property as basis for monetary dispute

b. Boundary: over property btwn particular parties to a dispute

3. “True” In Rem: title to property, π v. the world (“closed box” judgment)
In Personam Jurisdiction

Territoriality

Does the defendant’s person fall within the “territory” of the Forum?

1. RULE: States have jurisdiction over persons (including corporations and divorce proceedings) within their Forum’s boundaries.

2. Tradition bases of Jurisdiction

a. Basis and notice merge since the person is served within the Forum.  

i. (Robin Hood example: net thrown over defendant in Nottingham)

b. Personal Service – even on transients

c. Domiciliaries

d. Consent to service on an agent within the Forum

i. Express

1. Kane (1916): Residents of NY who drive in NJ sign an express consent designating the NJ Sec. of State as their agent  

2. Svzukent (1964): Express consent to service on agent in NY part of contract signed by MI farmers when purchasing equipment 

ii. Implied

1. Hess (1927): MA statute stating that crossing into MA territory implies consent to service with DMV as agent

2. NOTE: Cannot be sued for any cause, only the cause that the statute specifies for service 
3. If the person is within the boundaries of the forum state, do NOT need to establish minimum contacts (MC).  

a. Burnham (1990): Forum CA; Burnham married his wife in WV; they moved to NJ, had three kids, and got divorced.  They decided that the wife would move to CA with the children.  She filed for divorce in CA.  Burnham had no substantial contacts with CA.  He came on a business trip and when he went to visit his children, his wife served his with notice of the divorce.  
i. RULE: USSC held that MC was established to “preserve notions of traditional fair play and substantial justice.”  Majority: Physical presence is a traditional concept and, so, does not require the proof of MC.  Physical presence will always satisfy the need, though a Forum may do away with the requirement.  
ii. White: Person must be intentionally and knowingly there.
iii. Brennan: We should use “contemporary notions of fair play.”  Need to look at the facts of each case independently and analyze.  
iv. Stevens: with Brennan mostly
1. Of the nine Justices, five required something more in addition to mere physical presence and knowledge.
If the defendant is outside the Forum’s territory, does s/he have property within the Forum? 

1. Pennoyer v. Neff: Forum, OR; Mitchell sued non-resident ∆ for a debt but used the ∆’s property within the Forum as a basis for jurisdiction.  TC held in favor of π, issued foreclosure on ∆’s property and sold to Pennoyer.  Neff filed collateral attack claiming the court had no jurisdiction.  Court held that jurisdiction DID exist but property needs to be attached BEFORE suit filed.  

a. RULE: States have jurisdiction over property within their boundaries.

b. RULE: Quasi Hybrid In-Rem: Property owned by a non-resident ∆ can be attached in a suit to acquire personal jurisdiction over the ∆ in an unrelated suit for $damages.  
c. RULE: Each state and federal court must grant “full faith and credit” to a valid judgment of a sister state’s court.  

2. Harris v. Balk: Forum, MD; Balk was an NC resident who owed a debt to Epstein an MD resident.  Harris an NC resident owed a debt to Balk.  When Harris when to MD on business, Epstein served him notice to garnish his debt and attached that debt in a quasi hybrid in rem action against Balk.  

a. RULE: Property suitable to attachment does NOT have to be tangible or immobile.

i. Pushed the Neff envelope to include: Debtor = property of creditor that can be attached in a suit against the creditor
3. Shaffer v. Heitner: Forum DE; Shareholder of Greyhound, a DE corp., used quasi hybrid in rem to acquire jurisdiction over non-resident officers of the corp. by attaching their stock in the corp.  The cause of action (C/A) / complaint dealt with misconduct in Oregon.  USSC held that for jurisdiction was improper since the property did not relate to the C/A.

a. RULE: When establishing quasi in rem hybrid jurisdiction, there must be a connection between the defendant-litigation-and-forum (DFL).  Under the Shoe standard, the defendant must have MC with the forum.  Property not enough.  However, look at totality of ∆’s contacts. 
b. Powell & Stevens: Real property should suffice – without proving MC – for jdx. 
c. Brennan: Look at the totality of contacts – disregarding what the π’s actual claim was – there is a MC since the ∆’s actions impacted their roles as officers of a DE corp.

4. RULE: “Doing Business” = bricks and mortar, enough for jdx.
Extra-territoriality

· Basis is MC and notice is anywhere.

If Forum has no sovereignty over the defendant’s person or property, does the defendant meet the Long-Arm Standard?
International Shoe v. State of Washington: Forum WA; Shoe was a Missouri corp. with showrooms and solicitors (who had one shoe) in WA.  The State sued the co. for back owed taxed for conducting business in the State.  Shoe argued that the WA court did not have jdx since the co. was not “DB” in the state or present.  

a. RULE: Regular and systematic flow of business enough to establish DB.
b. RULE: Solicitation and additional activities sufficient to establish obligations to state.

c. RULE: MC basis for jdx must comport with traditional notions of “fair play” and “substantial justice.” 

	Continuum of 
Contacts
	Relation to Cause of Action
	In Personam 
Jurisdiction

	Reg / Cont / Systematic
	Related
	Yes (specific jdx)

	Reg / Cont / Systematic
	Unrelated
	Depends on nature / quality of act

“DB” ( Yes (gen’l jdx)
“S+” WHAT DOES THIS MEAN???? ( No

	Isolated / Casual
	Related
	Yes (McGee innovation: 1 act)

	Isolated / Casual
	Unrelated
	No


Summary of Establishing Minimum Contacts:
1. Look at the State’s Long Arm Statute (LAS)

2. Look at the Constitutionality of exercising jurisdiction.

a. MC due to purposeful availment + benefits?

b. Lawsuit related to those benefits (specific) or contacts extensive (general)?

3. Comport with “fair play and substantial justice”?

1. Does the Forum State LAS allow for IPJ?

a. Yes – go on.

b. No – stop.

i. Types of LAS

1. Tailored or specific acts

2. Extent of due process

2. Does the US Constitution (14th or 5th A) allow for IPJ?
a. ∆ PA + acquired benefits (quid pro quo)? π’s burden
· Would the ∆ expect to be sued in THIS STATE for THIS SUIT? 
· Protects ∆’s right to carry out his business in a manner that shields him from unwanted jurisdiction.
i. Contractual relationship:

1. McGee: TX insurance co. contacted a CA resident to continue insurance benefits.  CA resident paid premiums to TX co.  When beneficiary tried to sue, TX co. claimed CA had no jdx.  
a. RULE: Court held that 1 K enough if the ∆ sought out the π.  F has an interest in providing residents a convenient place to litigate.
2. Hanson (1958): Woman moved from PA to FL.  Continued contact with DE trust co.  Beneficiaries tried to get jdx over DE corp. in FL.  

a. RULE: 1 K not enough if b/c of a unilateral activity by π.  Court tried to limit ∆’s jdxal liability by focusing on expectations of potential suits.
b. DISSENT: Justices Black, Burton, & Brennan
i. Should throw all the contacts together and determine MC.

ii. Majority looked at each contact indiv. and evaluated level of PA.

3. Burger King: MI franchisee contacted FL corp., bypassed MI offices to negotiate directly with HQ, and gave $1 million personal liability

a. RULE: 1 K enough if enough “prior negotiations and contemplated future consequences”
b. Brennan: Inconvenience is an issue for venue NOT IPJ.

c. Attribution issue: Undecided by USSC but most states hold that if one partner subject to IPJ then other can be attributed the same contacts.

d. Removal v. Transfer: (Rule 1441) Remove from state court to federal court; (Rule 1404) Transfer from one fed court to another.  Cannot transfer from one state court to another.  

4. Chalek: π sold software out of IL.  ∆ lived in NY and saw an ad in a mag; called for more details.  π sent brochure and order form.  After ordering and trying, ∆ sent back the software and stopped payment.  π sued in IL.  

a. RULE: Court held 1 K not enough if a passive buyer b/c does not expect suit in forum state and unfair to exercise PJ due to limited negotiations.  
ii. Stream of Commerce:

1. American Radiator: π bought water boiler in IL from a PA company.  Titan valve, OH co., sold part to PA co.  π sued Titan in IL 
a. RULE: Court held indirect – not just direct – benefits from forum state enough for MC.  ∆ injected component into state’s stream of commerce, deriving “substantial revenues” from IL.  Should expect suit since selling valve to a co. that serves the entire US.

2. WWVW: Robinsons bought Audi in NY, car accident in OK while driving to new domicile in CA.  Sued NY retailer: Seaway, NY wholesaler: WWVW, importer: USVW, and German co. Audi in OK.  Injury happened in OK, OK had Audi service centers and other retailers.   
a. RULE: Court held Seaway and WWVW of NY NOT expect to be sued in OK.  Unilateral activity of consumer does not constitute continuation of stream of commerce.  USVW and Audi subject to suit do to specific jurisdiction (injury in a car they provided and knew to be anywhere in US) and supplementary contacts (other retailers / wholesalers in OK that they derived revenue from).  Other contacts NOT create general jdx, why?
b. RULE: Foreseeability goes to particular suit in forum NOT general likelihood of event.

c. RULE: Supplementary contacts show QPQ but not enough for jdx – need the injury in the forum state.

d. RULE: Similarity of injury / C/A to extensive contacts (i.e. of products) makes a difference (trucks to cars v. beer to cars)

e. Was the sale of the product an isolated event or an effort (direct or indirect) of the manuf. to serve the market?
f. DISSENT: enough for jdx over Seaway and WWVW

i. Marshall: nationwide service chain membership; product made for mobility

ii. Brennan: fairness; 

3. Asahi: Asahi sold component to Cheng Shin who sold tires to CA retailers.  π’s tire blew out on a CA highway, killing his wife.  π sued both Asahi and CS.  Cheng Shin cross-filed against Asahi.  CS testified that Asahi was aware the tires were sold in CA.  Holding: 4-1-4
a. RULE: O’Connor and three held that Commerce Plus needed; mere awareness of serving the market NOT enough to est. direct or indirect availment of market.  Need “purposefully directed action” toward Forum.
i. EG) Customized product for market, advertising in mkt, customer service options, distributor who serves as agent, create/control/employ distribution system in forum

b. Brennan: Mere awareness is enough for PA

c. Stevens: PA should be gauged by “volume, value, and hazard” of component in the stream of comm.
4. Keeton: Hustler (OH corp with PPB in CA) mag article.  NY resident sued in NH b/c SoL expired elsewhere.  Focal point of harm in NY.  Hustler derived benefits from 10K to 15K readership in NH.  Jdx under stream of commerce but not effects test.  

iii. Effects test: (Pertinent to analysis of internet jdx)
1. Restmt § 37: State can exercise PJ if:

a. individual causes effects in the state

b. by act done elsewhere

c. if the act causes the effect

d. unless effect or indi’s relationship with the state

e. makes PJ unreasonable

2. Components

a. Intentional action

b. Directed at forum state

c. Purposefully cause harm in the forum state, with knowledge that harm will be suffered

d. “nature of effects” & “indi’s relation with State” reasonable cause for jdx

3. Kulko: Wife moved to CA; father bought daughter plane ticket to move to CA; son left of own accord.  Mother filed for increase in child support in CA court.  

a. RULE: Intentional act must be “wrongful.”  Like Hanson, Children moving to CA a unilateral activity.  Plus, not wrong for sending kids to be with mother.  Finally, Court weary to apply MC in issues of domestic instead of commercial dispute.
4. Calder v. Jones: π sued National Inquirer, writer and editor for libel. Writer traveled often to CA but only called ppl in CA for this story.  Editor merely approved the article.  Mag had 600K circulation in CA.  
a. RULE: π only needs to allege purposeful harm and prove that forum was the focal point of the harm suffered.
b. What if: π lived in WA where no circulation so major harm in CA?  Jdx in CA?  Jdx in WA?

5. Internet Jurisdictions:

a. Zippo: spectrum from active to passive websites
i. Active = commercial website, “DB”

1. Opens up gen’l jdx.  

ii. For “interactive” websites weigh level of interactivity and the commercial nature of the exchanges to est. IPJ

b. Panavision: ∆ an IL resident who bought up domain name and tried to extort money out of Panavision, DE corp with PPB in CA.  Pana sent cease and desist letter.  Toeppen responded with a threatening letter and registered another website.  Toeppen argued harm in cyberspace and IL resident.  Pana argued harm directed at CA.

i. RULE: Passive website enough to est. PA when there is “something more”

c. Gator.com v. L.L. Bean: LL Bean sent cease and desist letter to spyware company.  Gator filed for declaratory j’mt in CA.

i. RULE: No ruling since parties settled out of court.  However, “virtual store” with live interaction could be enough for “DB”.  
d. Hollywood v. Pavlovich: DVD decoder freeware seller.  Hollywood argued direct harm at CA; ∆ argued no jdx b/c WI resident and no benefit from sales.

i. RULE: Enablers of harm are not subject to jdx without proof of benefit / PA.
b. Extensive / Relatedness to the suit? 

i. ∆’s relation with the Forum
1. GENERAL JDX: Does the ∆ have “systematic, continuous and substantial” (extensive) contacts to establish general jurisdiction?
a. Perkins: Perkins stockholder in Benguet.  B a Philippine mining co. “DB” in OH.
i. RULE: Gen’l jdx = DB = bricks and mortar 
ii. Highly interactive site = DB
b. Helicopteros: Colombian co. contracted with TX co. to fly out employees to work site.  Negotiated in TX, checks issued from TX bank, and pilots trained in TX.
i. RULE: No bricks and mortar = no DB, so no gen’l
ii. Brennan: All contacts together = gen’l.  Also, enough for specific jdx if distinguish btwn “arising from” and “related to”; contacts enuf under latter not former.  Majority muddling pleading with substantive law by refusing specific jdx since lawyers did not argue.
2. SPECIFIC JDX: Does the suit “arise from” or sufficiently “relate to” the ∆’s contacts with the forum state?
a. WWVW: OK had specific jdx over US importer and Audi USA and additional contacts added to sufficiency of QPQ of benefits
ii. Other influencing factors:
1. Mere sales not enough for DB
2. “Necessity jurisdiction”
3. Home team advantage / Protecting local πs
a. Mieczkowski (VA residents sold bed to NC parents who moved to TX; TX forum; bed manuf. NC; Fed. District Ct granted gen’l jdx due to website)
4. Relevant time period of ∆’s contacts with the Forum
iii. Relatedness of the Cause to the Forum (from Nowak)
1. Tak How negotiated discounts with π’s employer, targeted MA residents in magazines, and sent direct mail solicitations.  Foreseeability that the employees would use the pool as advertised.  Court held that not gen’l jdx b/c no DB but enough for specific jdx under “related to” though not under “arising out of.”
2. Tests for “related to” for specific jdx:
a. Proximate cause of harm
i. Contacts foreseeably led to / caused the harm
ii. Strict
iii. J. White
b. Substantial connection (CA)
c. “Lie in the wake” of commercial transaction (7th Cir)
d. But for (9th Cir)
i. Link in the chain
ii. Liberal
iii. J. Brennan
3. Is it fair and reasonable to subject the ∆ to suit in the forum state? ∆’s burden
a. Gestalt factors
i. Burden on the ∆
ii. Interests of the π in getting relief
iii. Interests of the Forum state
iv. Interests of other Forums in getting effective resolution to controversies
v. Other Forums’ interest in furthering policies and substantive law 
b. Asahi:  No jdx b/c Burden on the ∆ was great, π not proven that relief in Taiwan or Japan not possible, CA no significant interest in settling dispute since Zurcher already out of picture and suit about indemnity and international relations were a concern
c. Nowak: Yes jdx b/c …and “necessity.” 
SUBJECT MATTER JURISDICTION
In order to hear a case, the court requires both PJ AND SMJ.

· PJ = deals with the ∆’s contacts with the Forum

· SMJ = deals with whether or not the court has competence to hear the case

· Objection raised at anytime by anyone
· If no SMJ, the case must be dismissed 
· Dismissal due to lack of SMJ = R12(b)(1) (made at any time)
Why is SMJ important?
· Where a case is heard impacts the amount of the award the ∆ receives or whether she must settle.

TYPES OF SMJ

· General = everything except what is specifically assigned to another type of court

· Superior Court of CA

· Limited = only matters that are specifically assigned

· Bankruptcy Courts

· Original = π can start this type of case here

· Appellate = party to a suit can ONLY appeal these types of cases here; the case started somewhere else

· Concurrent = party can file suit in either state or federal court

· Civil Rights case

· Exclusive = party must file in federal court

· Copyright, patent, anti-trust, security

Historical Roots of SMJ

· Article 3 = creates and describes the judicial power of the U.S.

· ONLY Self-executing powers: Supreme Court jdx

· Original:

· Cases involving ambassadors, public ministers, and consuls

· Cases in which a State shall be a party

· Appellate:

· Cases 

· in “law and equity, arising under the Constitution, the Laws 
· of the United States, and Treaties made, or which shall be made, under their Authority”

· admiralty and maritime Jurisdiction

· Controversies 

· where US is a party

· Between two or more States

· State and citizens of another state

· Citizens of different states

· Citizens of State claiming lands under the Grants of different States

· Between State or its Citizens and a foreign party

· Federal Judiciary Act of 1789

· Creates district courts and dictates their jdx

· QUESTION: WHICH PARTS ARE SELF EXECUTING AND WHICH PARTS TAKE AN ACT OF CONGRESS?
NOTE: Article 3 is NOT self-executing, it takes an act of Congress

· In any complaint, must state which Act allows for federal jdx

· The Act must fit within the confines of Art. 3, Sec. 2 (9 categories)

Parts of SMJ

Federal Question, Diversity, Amount in Controversy (AiC)

Federal Question

U.S. Bank v. Osborn 
· Facts = 

· 1824, Involves the National Bank

· Debate: taking business from the state banks

· Federalists pushed the Nat’l Bank through (liked by John Adams)

· Congress passed the Nat’l Bank and gave it certain powers like the ability to sue or be sued.

· Nat’l Bank came into Ohio.  State banks losing revenue so not giving as much taxes to state.  State start to tax the Nat’l Bank. 

· Osborn went in and stole from the vault.
· Π = Wants a declaratory judgment and injunction telling Osborn he will go to jail if he tries it again

· US Bank wants case in Fed. court not state court

RULE: Congress can and must create a statute allowing for federal jdx

RULE: SCt has the power to interpret a Congressional statute to determine if it is Constitutional (within confines of Art. 3, Sec. 2)
Process for determining if Statute passes Federal Ingredient Test:

1. Look at the Statute.

2. Does this statute fit within the confines of the categories granting federal judicial jurisdiction?

3. If not, is the statute still Constitutional in granting federal jdx?

4. Does the statute contain a federal ingredient by “arising under the Constitution or laws or treaties of United States”?
a. YES = statute requires the court to answer a federal question referring to ANOTHER federal statute

b. NO = no federal jurisdiction to hear the case

28 U.S.C. §1331

· Federal Question (FQ) Statute

· Grants district courts original jdx over all civil actions “arising under the constitution, law, or treaties of the United States”

· Narrower than Article 3

· QUESTION: HOW?

Process for determining if Statute meets FQ reqs of Creation test:

1. If fed. statute creates C/A (expressly or impliedly) ( Y jdx 

· §1331 Fed Q

2. State law creates C/A 

· generally no federal jdx

· unless ( federal question is 

· Essential (Smith)

· Substantial (MD and Grable)

· Appear on the face of the π’s well-pleaded complaint (Mottley)
American Well Works v. Layne & Bowler Co. (1916)
· P alleged slander when the D contested that the P infringed on D’s patent.

· C/A = slander suit

· F = federal?

· Holding = Ct found that though federal question might come up for validity of slander claim, federal question did NOT create the P’s claim
· No federal question 
Smith v. Kansas City Title & Trust Co (1921).
· Smith shareholder in a co. that purchased bonds issued under Federal Farm Loan Act.
· C/A = breach of fiduciary duty

· State law claim

· Holding = question of breach depends on whether or not the purchased bonds were constitutional

· Federal question = essential to resolution of dispute
Merrell Dow v. Thompson (1986)
· Manuf.’s drug caused birth defects in Canadian plaintiffs children.

· P v. MD

· P = Canadians

· MD = OH

· C/A = product liability claims created under state law except for count IV which cites that MD misbranded the drug under FDCA standards.  
· F = P Sued in State Ct.

· MD filed motion of removal under §1441 to OH Fed. Ct due to Fed FDCA

RULE: Substantial element determination:

1. Did Congress intend this federal statute to provide a private remedy?

*Protection Jdx: Court implied remedy from intent of Congress (controversial)

a. Y = jdx

b. N = no jdx

2. Who will be impacted by this case?

a. Substantial number of people but not increase in caseload = Y jdx

b. Not many people beyond contesting parties AND chance of floodgates = N jdx

RULE: Product liability case cannot be a federal question.

Louisville & Nashville Railroad v. Mottley (1908)
· Family agreed to not sue railroad in consideration of free passes for the rest of their lives.  Subsequently, Congress passed statute making it unlawful to make such deals.  Railroad revoked the passes.

· P v. RR

· C/A = breach of K, seeking damages

· Π argued that federal question was part of the anticipated defense

· Holding = Ct denied SMJ b/c the FQ came in the defense and NOT the face of the complaint.
· Ct does not want to consider the merits of a case when deciding SMJ.
Diversity
Do the parties pass the diversity requirements of §1332?

· NOTE: If diversity questionable, court will usually throw it out.
1. RULE: §1332(a) = DC shall have og jdx of all civil matters between

(1) citizens of different States;

(2) cititzens of a State and citizens or subjects of a foreign state;

(3) citizens of different States and in which citizens of subject of a foreign state are additional parties

2. Sub-RULE: §1332(a)(4) = Permanent resident’s citizenship deemed the State where she is domiciled

3. Sub-RULE: DC requires complete diversity between parties of both sides (Strawbridge)

4. Sub-RULE: SCt only requires minimal diversity = π diverse from one but not all ∆s (State Farm)

5. Sub-RULE: Proponent of fed jdx has burden on proving and pleading diversity (Lundquist)

6. Sub-RULE: π may drop a party non-essential to the dispute in order to create diversity

7. RULE: Citizenship is equivalent to “domicile” where

a. Domicile = at time of filing

b. Domicile = resident with the intent to remain there indefinitely; only 1 place
c. Factors

a. Civil and political rights are exercised (state where someone is registered to vote raises a presumption of domicile)

b. Taxes are paid

c. Real and personal property are located

d. Driver’s licenses and other licenses are obtained

e. Bank account is maintained

f. Location of club and church membership

g. Places of business or employment
d. Sub-RULE: A person not domiciled in one of the States NOT = citizen of any State 
8. RULE: §1332(c)(1) = a corporation shall be deemed to be a citizen of ANY State by which it has been incorporated AND of the State where it has its principal place of business. 
(1) NOTE: Corp can be incorp > 1 State = dual citizenship BUT only one PPB 
(2) Sub-RULE: Test to determining PPB = (Tubbs)

(3) Nerve center = State which hosts the head of the corp = PPB b/c activities are dispersed

(4) Place of Activity = State with most admin authority and activity = PPB b/c other activities are minor and dispersed

(5) Total Activity (**use this for exam**) = State where the bulk of the operations take place (v. bulk of admin)

9. RULE: For non-corp (e.g. partnerships, JVs, unions, etc) look at the citizenship of each of the members.
10. RULE: §1332(c)(2) = Rep of decedent, infant, incomp is citizen only of same State as latter.

AiC

RULE: §1332(a) = Matter of Controversy exceeds the sum of $75K

1. RULE: (St. Mercury Paul Test) Only if the amount fails to pass the double test of “good faith” OR “legal certainty” the Ct can throw out the case.  Lacks:

a. Subjective “good faith” OR

b. Objective “legal certainty”

i. Lack jdx when subsequent revelation shows to a “legal certainty” π could NOT og meet the AiC

ii. Ex) Limit liability on loss of property

1. Sub-RULE: Split jdx on whether the limitation on liability applies to the claim for loss or all claims (attorney’s fees, punitive, etc)

c. Sub-RULE: Subsequent revelation v. events:

i. Revelation = divests jdx b/c shows legal certainty 

1. Think of it as a mistake in the original allegation

2. Event = stays in

3. Events that change the present facts (like a π moving and changing domiciles)

d. Coventry Sewage: Ct held that since the mistake in billing / meter reading was done by a third party and sent to the ∆ v. the π, the mistake that would have proven to a legal certainty a lack of AiC was an event NOT a revelation. 
2. RULE: Aggregation of claims = π may aggregate her claims against a single ∆ whether or not the claims are related.  

a. Sub-RULE: Since “costs” dx include attorney’s feed, can add only if allowed by contract OR law.  (same goes for punitive damages)

3. RULE: Exceptions to aggregation of claims = 

a. In multi-party litigation, each π has to meet the AIC against each ∆, unless there is joint and several liability (respondeat superior)

b. If the claims involve a ‘single title or right’ in which the parties have a common and undivided interest. (like a bunch of baseball cards)

4. rule: Exxon Mobil v. Allapatah: so long as one π’s claims meet the AiC independently, the other π’s case can be heard under supplemental jdx IFF the claims qualify for supplemental jdx.

a. But still need to meet diversity requirements.

b. Can use supplemental jdx to solve AiC problems with multiply πs but not diversity problems.

5. RULE: Suits for Declaratory or Injunctive Relief = AiC figured through
a. ∏ viewpoint rule – look at value to the ∏

b. Either viewpoint rule – look at value to either party, if from either party’s point of view the AiC exceeds $75K, you can get in.

c. Proponent viewpoint rule – look at value to party invoking federal jurisdiction

6. RULE: Cts split on use of arbitration amount as AiC

a. 9th Circuit = arbitrator

b. Others = original amt asked for

Process:

a. What claim is alleged?

b. What limitations (liability, law, aggregation, etc) apply? To what parts?

c. Do you meet the AiC requirement?

d. Are you in or out?

Supplemental Jdx
Can the Court exercise Supplemental Jdx over the Claim?

· Difference btwn Pendent and Ancillary Jdx:

· Pendent = claims by og π in the complaint

· Ancillary = claims by ancillary parties NOT in the og complaint

§1367 (1990) – Codified C/L views of pendent and ancillary jdx

RULE: §1367(a) = Pendent Claims

1. “Except as provided by b or c or as expressly provided otherwise by Federal statute” = 
a. Congress restricts fed. jdx to hear a case

2. “DC have og jdx…DC SHALL have supp jdx over all other claims that are SO RELATED = 
a. If the DC has og jdx over one claim, it MUST have supp jdx over related claims as long as

3. “to claims in the action w/in such og jdx that they form part of the same CASE OR CONTROVERSY UNDER ART III of the US Const.” = 
a. w/in the same arguable C&C ( no longer need perfect congruity of facts required for “Common Nucleus of Operate Facts” (CNOF) of Gibbs
b. United Mine Workers of America v. Gibbs (1966)
i. Gibbs (TN) v. UMW (TN+)

F = Fed Ct TN 

Fed claims: Jdx = §1331 ( §303 LMRA

State law claims: Jdx = ?
H: SCt allows j’mt on state law claim b/c it fell within CNOF which formed a “constitutional case.”  

ii. Justification / rationale for Constitutionality of CNOF supp jdx:

1. Activist justification

2. Since Congress did not forbid, Ct’s duty to settle the entire dispute

3. Silence construed as allowance

4. Judicial efficiency

4. “Such supp jdx SHALL include claims that involve the joinder or intervention of add’l parties” = 
a. codify pendent party, overturning Finley, which held that unless Congress gave express statutory provision, the Ct would not allow the claim against the party 
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RULE: §1367(b) = 

1. When DC’s og jdx is SOLELY based on §1332 (diversity or AiC), then the DC will NOT have supp jdx over 

2. “CLAIMS BY PLAINTIFFS” against those joined under R14, 19, 20, 24,” OR

a. Owen Equipment and Erection Co. v. Kroger (1978)
Mrs. Kroger (Iowa) v. OPPD (NE)

i. Fed. claims: Jdx over OPPD = §1332

OPPD adds Owen to suit under R14 & Jdx = ancillary, §1367

ii. Mrs. Kroger (Iowa) v. OPPD (NE) v. Owen (Iowa) 
Kroger tried to amend the complaint to add Owen to her complaint.

iii. Mrs. K (Iowa) v. OPPD (NE) + Owen (Iowa)

iv. Jdx over Owen: ???

v. Owen meet CNOF

H: SCt held that since amending complaint to add claims by π against 3PD would destroy sole basis for fed jdx (diversity) NOT allowed.  However, 

vi. Sub-RULE: ∆s claims adding 3PD can be heard AND 3PD claims against π can be heard under supp. 

vii. Sub-RULE: BUT any counterclaim by P against 3PD under R13(a) or R14 has a §1367(b) problem.  

1. NOTE: Congress did not give the common law exception to a π making a claim in the defense.  

3. “claims by persons” joined as π’s under R19 or seeking to intervene under R24 IF

4. Those CLAIMS WOULD DESTROY DIVERSITY.

RULE: §1367(c) = DC reserves discretionary power NOT to hear claims under (a) if:

1. The claim raises a novel or complex issue of State law
2. The claim substantially predominates over the claim or claims over which the district court has original jurisdiction, (state issue predominates over federal)

3. The district court has dismissed all claims over which it has original jurisdiction, or

4. In exceptional circumstances, there are other compelling reasons for declining jurisdiction

5. Sub-RULE: Cts split on if the list exhaustive OR merely examples?

· 9th Circuit and most others = exhaustive b/c read it with §1367(a)

· 7th Circuit = examples b/c of (c)(4)

RULE: § 1367(d) = Not codifying anything.  Congress simply giving a tolling provision to claimants.  

1. Sub-RULE: §1367(d) does not toll the SoL against an unconsenting State

a. If 11th applies = no tolling; If no 11th applies = tolling

2. NOTE: State law can allow that once claim dismissed, claim gets tolled between difference of commencement and SoL expiration.  

a. Ex) 

b. Commenced 1/1/05

c. SoL expire 3/1/05

d. Claim dismissed 4/1/06

How does the Supplemental Claim affect Joinder?

1. RULE: Compulsory counterclaims brought under 13a, will always meet same case and controversy of §1367a and have no §1367b problem because a compulsory counterclaim is by the ∆.

2. RULE: Permissive counterclaims under 13b traditionally were not used to give a court SMJ, but now we have to do the §1367a case and controversy test.

3. RULE: π can file an amended complaint to drop a ∆ in order to get SMJ

If the π files in State court, can the ∆ remove to fed ct?

PROCESS:

1. Show all claims falls under DC og jdx

a. Use 1441a

2. Show sep. and ind. of non-movable claim

a. Use 1441c

NOTE: 

§1441(a)-(c): general substantive removal statute

§1446 AND §1447: procedures for removal and remand (for all removal statutes)
RULE: 28 U.S.C. §1441(a): 

1. “Except as otherwise expressly provided by Act of Congress” 

a. like §1445

2. “any civil action” 

a. not for criminal, that’s §1442

3. “brought in a State court” 

a. what about a claim resolved through ADR or administrative agency?

i. Courts take functional approach

ii. Only if the agency is judicial in nature, the claim is removable

4. “district courts of the U.S. have og jdx”

a. §1331, §1332

5. “may be removed by (all served) ∆ or the ∆s” = all properly joined and served ∆s must join in the removal

a. McCurtain v. Cowett (John Deere improper removal case b/c of lack of all ∆s and AiC)
i. Sub-RULE: If the case is removed under 1441(c), not all the ∆s need to join.

ii. Sub-RULE: If removed under 1441(a), all ∆s who are properly served must file for removal.

b. Unanimity rule = if D1 did not remove in his time frame presumed that he did not wish to do so; so, cannot later remove with D2

i. If D1 cannot remove with D2, then D2 cannot remove if ALL ∆s must join 
c. Last served rule = due to unfairness to D2, courts allow removal 
d. Sub-RULE: ∆ does not need to worry about parties not joined when filing for removal

i. Only time ∆ needs to worry is if the entity is someone that has to be joined under R19.  

6. “to the district court of the United States for the district and division embracing the place where such action is pending” = 

a. LA superior court cannot be removed to E.D. of Ark 

b. Can remove to CD of CA and transfer to Ark.

7. “the citizenship of ∆s sued under fict…” = Doe parties do not matter

NOTE: Martin v. Franklin = objective standard that fees should depend on “reasonableness of the removal” (pro-∆ test)

NOTE: §1441(a), do not need to allege citizenship if removing under fed Q

Makes §1441 broader than og fed jdx statutes

Devices to Prevent Removal in Diversity Cases

1. Unanimity Rule

2. Suing less than AiC ($74, 999.99 + NO attorney fees or costs)

· Happens in product liability cases

3. What can the ∆ do to get the case into fed. Ct to get around the π’s trick?

· Could offer to settle for the amount in controversy and if the π rejects then ∆ can remove

· Obviously the π admitted that they might want more than the AiC

· Second sentence of 1446(b): ∆ files an amended pleading when removing

· “Fraudulent Joinder” = term of art

· Even if the subsequent revelation occurs beyond the 1 year provision (2nd sent.), the court will revert back to the 1st sent. and view removability as of the time of filing and admissible parties.

RULE: §1441(b) = bars removal in diversity cases if any ∆ is a citizen of the forum state.
· Narrower than og federal jdx

RULE: §1441(c) = 

1. “Whenever a separate and indep claim or cause of action”

a. Claim that does NOT qualify for §1367 supp jdx ( not fall w/in DC og jdx
b. IS THIS CORRECT? 
c. Eastus v. Blue Bell Creameries, L.P.  (1996)

i. P v. D

ii. C/A1: P sue under FMLA with §1331 granting jdx

iii. C/A 2: IIED State law 

iv. C/A 3: Tortious interference State law 

d. Sub-RULE: Not separate and indep if = one loss
2. “within the jdx conferred by § 1331…is joined with … non-removable claims…”

a. A fed Q claim is joined with a State claim

3. “the ENTIRE CASE MAY BE REMOVED and the DC may determine all issues”

4. “…or, in its discretion, may remand all matters in which State law predominates”

a. Sub-RULE: an abuse of discretion if the court keeps the claim

b. State law predominate in an issue about fed. Q if:
i. fed. Q uses state law (as Congress mandates)

ii. one fed. Q and three state law claims ( state law predominates
c. How much of it can be remanded?

i. All

ii. With 1441(a), there is no remand provision; though the ct might remand the supp. claims under 1367(c), it could not remand the fed. Q claim.

NOTE: 1441(c) makes fed. jdx broader too b/c allows fed ct to hear claims that it doesn’t have jdx over.

NOTE: Criticisms = allows for claims not w/in “c&c” as detailed by Art. 3 §2
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RULE: 28 U.S.C. §1446 = 

(a) ∆ or ∆s file notice of removal

· Short, plain statement

(b) 

· First sentence: ∆ must file removal within 30 days of receipt

a. Except if defect is SMJ (can make that argument at any time) 

b. Sub-RULE: Duty to respond not in play until properly filed / served.  

· Second sentence: get 30 days to amend the complaint or provide additional papers to make the case removable

Can the π remand the case from fed ct to State?

· 1447(d) only applies to remands under 1447(c) which allows a π to request remand to St ct.  

· 1447(e) = The court could deny or permit joinder and remand to state court if the P tries to join a new ∆ that would destroy diversity.  

NOTE: Under §§1292 and 1291, Cts of app have appellate jdx over all final orders.  

Further SMJ considerations:

Direct Attack
· D moves to dismiss under 12(b)(1) (lack of SMJ) and 12(b)(2) (lack of PJ)

· Ct will look at whichever is easiest to dismiss under ( PJ.  

· SCt held that courts could resolve the case on PJ issues and not look at SMJ without abusing its discretion. (Ruhgas AG)

Collateral Attack
Grounds for attacking SMJ collaterally very narrow:

· Court will solidify the previous court’s decision unless:

· “Manifestly clear” that lower court lacked SMJ AND

· Very difficult to attack on SMJ grounds.

VENUE, TRANSFER, AND FORUM NON CONVENIENS
Venue

NOTE: Last of forum selection tools
· in PJ? Power of a court over the person

· in SMJ? Power of court to hear the “case”

· in venue?

· Narrowing down the DISTRICT OR DIVISION ( NOT just the ST

· Efficiency, fairness

NOTE: Kinds of actions related to venue

· Local = real / personal property ownership

· Transitory = all else

NOTE: FRCP = 28 U.S.C. § 1391

1. Covers mainly transitory 

2. Specialized statutes for specific causes

a. General RULE: Parties have a choice on which standards to apply (can mix from the general and special statues) unless Congress indicated intent that the special statute is exclusive.

3. If the state where the district court sits treats the cause as local, then the DC will treat it as a local action and look to the State’s statute for venue on the cause.

NOTE: Removal and Venue

· § 1441 has built in venue provision – remove to the federal district court that sits in the same area as the state court

NOTE: Basic connections between sections in §1391 & PJ:

· If venue by (1) ( must be PJ over ∆s

· If by (2) ( not necessarily PJ

· If PJ in location ( must have venue b/c…substantiality for venue lesser threshold than PJ

Determining venue for State courts:
· States have considerable latitude determining venue rules, but most are similar. CA venue laws are found in §395(a) of CA Code of Civil Procedure.

1. “county in which the ∆s or some of them reside at the commencement of the action is the proper county for the trial of the action…

2. If the action is for injury to person or personal property or for death from wrongful act or negligence, either the county where the injury occurs or the county in which the ∆s, or some of them reside at the commencement of the action, shall be proper…

3. When a ∆ has contracted to perform an obligation in a particular county, either the county where the obligation is to be performed or in which the contract in fact was entered into or the county in which the ∆ resides at commencement shall be proper…

4. County where obligation incurred = county where performed at the

5. If ∆ does not reside in the state, the action may be tried in any county that the ∏ may designate in his or her complaint…

6. ∆ about to leave, county where either π/∆ service made.

Determining venue for federal courts

1. Is the jurisdiction based on diversity or federal questions/other?

a. If diversity ( § 1391 (a) 

b. If NOT diversity ( § 1391 (b)

2. Do all the defendants reside in the same State?
a. Y ( § 1391(a/b)(1)
i. “a judicial district where any ∆ resides, if all ∆s reside in the same State”

b. N ( move on…

3. Did a “substantial part of the events or omissions giving rise to the claim occur[]” or is “a substantial part of the property that is the subject of the action is situated” within the county?

a. NOTE: Not “most substantial” only any substantial connection.  (Bramlet and loan with arbitration clause)

b. NOTE: Substantila = 1 connection enough (Bates v. C&S Adjusters and NY venue ok even though only one reminder sent there while all other events in connx with loan occurred in PA)
c. Y ( § 1391(a/b)(2)
d. N ( move on…

4. If you cannot get venue under 1 or 2
a. in a diversity case, can get if “any ∆ is subject to PJ at the time action commenced” ( § 1391(a)(3)

b. can get venue in any DC if any ∆ “found” = constitutional under the 5th A b/c talking about fed q cases ( § 1391(b)(3)

i. Broader than (a)(3)

ii. Look to see if nationwide service of process statute, MC with the U.S. 
iii. NOTE: If using R(4)(k)(2), going to use 1391(3) options for venue b/c…

1. Est. PJ through service over s/o with MC with U.S. but NOT any specific St (ct of og jdx)

5. If the ∆ is a corporation: § 1391(c)
a. a ∆ that is a corporation shall be deemed to reside in any judicial district in which it is subject to PJ at the time the action is commenced
b. such corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to PJ if that district were a separate State
c. shall be deemed to reside in the district within which it has the most significant contacts.

6. If the ∆ is an alien ( §1391(d) = alien can be sued in any district
transfer of venue in federal court
· Transfer can be filed by anyone – π or ∆ - even the Court sua spontei.

Did the π file in the proper court in the first place?

Y ( § 1404

N ( § 1406

1. RULE: §1404(a) = 

a. For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division 

b. where it might have been brought =

i. need PJ, SMJ, and venue to be proper in og ct

ii. Sub-RULE: Hoffman v. Blaski, SCt held that § 1404 transfer not allowed unless the transferring court had PJ over the ∆s at the commencement of the lawsuit. 
c. Sub-RULE: VAN DUSEN RULE = If transfer under 1404, then the law of the state that the transferring court resides in still applies.

i. X ( Y under 1404, X law applies

ii. Only applies in diversity cases NOT fed q b/c federal law is assumed to be uniform.  

iii. Applies for both π or ∆ seeking transfer

iv. Only “other” rules are subject to Van Dusen 
1. PJ and SMJ and venue = forum selection rules NOT other rules

d. Sub-RULE: The court weighs the following factors to decide whether a transfer is warranted (Smith):

i. The availability and convenience of witnesses and parties,

1. Vague statements of unknown witnesses are insufficient

ii. the location of counsel,

iii. the location of books and records,

iv. the cost of obtaining attendance of witnesses and other trial expenses,

v. the place of the alleged wrong,

vi. the possibility of delay and prejudice if transfer is granted, and

vii. the ∏’s choice of forum, which is generally entitled to great deference.

2. RULE: §1406 = The district court of a district in which is files a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought.

a. 1406 only invoke iff (if and only if) the π filed in the improper court.
b. Dismiss or transfer to the proper court

c. Law that applies will be that of the State where the transferee court resides.

i. X ( Y under 1406, Y law applies

d. Sub-RULE: Goldlawr v. Heiman (1962): If the ct lacks PJ over the ∆, under 1406 the court has the choice to dismiss or transfer.  

3. NOTE: Venue and PJ connx in transferring venue:
a. If P did everything right ( 1404

b. If P did something wrong (PJ or venue) ( 1406

c. If P’s wrong on SMJ ( 1631

i. Applies to specialized federal courts like court of claims or specialized appellate courts

ii. Ex) Patent case brought in CA ( appealed to Patent court in DC

4. RULE: §1407 = Multidistrict Litigation

a. Allows federal judicial system to coordinate or consolidate pretrial proceedings in factually related lawsuits filed in different federal districts in the interest of justice (consistent outcomes) and efficiency. 

b. The decision to order a § 1407 transfer is made by the Judicial Panel on Multidistrict Litigation (JPML.)

c. All the cases go to one court which decides discovery and, then, if not settled sends them back for trial to each court.
Forum Selection Clauses

1. RULE: If there is a FSA, courts generally enforce FSA (Bremen case) unless FSA was 

a. unreasonable, unjust, or clause was 

b. invalid because of fraud or overreaching. 

c. Enforcement would contravene a policy of the og Forum

i. Where St through case law/ stt indicates a desire to protect its citizens from FSC ( not enforced

2. Sub-RULEs

a. FSC can become more durable if naming a specific ct

b. FSC not dispositive just SINGLE factor in the entire consideration of justice under § 1404 transfer

c. Just because there is a FSC that points to a different state, doesn’t mean there’s no PJ in this state.

3. Jones v. GNC (9th Cir 2000): CA statute that voids franchise agreements for litigation outside state.  CA ct rejected FSC b/c it had strong interest in protecting people like Jones.

Forum Non Conveniens

· Purpose: permits a court to decline jurisdiction in order to permit a suit to be filed elsewhere

· NOTE:

· FNC: intersystem ( dismissal therefore, judges think harder before doing this. 

· § 1404: intrasystem ( transfer
· NOTE: heavy burden of persuasion to overcome a strong presumption in favor of ∏’s choice of forum

1. RULE: (Black Letter) Foreign π + foreign C/A = dismissal

a. Maybe add a few US πs ( Ct may FNC all foreign πs and only keep the domestics

2. RULE: To get FNC dismissal, ∆ must show (Piper USSC 1981)
a. There is an available alternate forum; and

i. Sub-RULE: An alternate forum is adequate so long as it provides some remedy for the π, even if the remedy available is not as favorable as it would be in other places.

1. Suitability of alternative forum (Shiley)

a. Must be jurisdiction over ∆ and

b. Assurance that the action will not be barred by a SoL

2. No remedy at all if courts are ruled by a dictatorship so there is no independent judiciary or due process of law.

3. NOTE: Not all states require an adequate alternative forum (NY) (CA follows Piper)
b. The balance of private and public concerns implicated by the choice of forum weighs heavily in favor of dismissal.

i. NOTE: Not a “better or worse off” test

ii. Sub-RULE: Private interest factors affecting FNC:

1. Relative ease of access to sources of proof

2. Witnesses, parties, evidence, etc.

3. Availability of compulsory process for attendance of unwilling, and the cost of obtaining attendance of willing, witnesses

4. Possibility of view of premises

5. All other practical problems that make trial easy, expeditious and inexpensive

iii. Sub-RULE: Public “interest of justice” factors weighing on FNC:

1. Precedent, burden of jury

2. Administrative difficulties flowing from court congestion

3. Local interest in having localized controversies decided at home

4. Choice of Law

5. Interest in having the trial of a diversity case in a forum that is at home with the law that must govern the action

6. Avoidance of unnecessary problems in conflict of laws or n the application of foreign law

7. The unfairness of burdening citizens in an unrelated forum with jury duty

3. Piper Aircraft Co. v. Reyno: 

a. Reyno (CA/ rep for Scotland) v. Piper (PA--plane) + Hartzell (OH--propeller)

b. F = CA State Ct. products liability 

INSERT CHART AFTER RR
Choice of Law Applicability
· Erie = Substantive law (NOT procedural) used by St Ct also used by Fed Ct.

· Klaxon = For Erie purposes, choice of law rules = substantive

· Van Dusen = If transferring under § 1404, “other” substantive og ct law transfers with the case to the transferee ct.

Apply this to Piper:

JOINDER
· NOTE: Joinder rules are tools for bringing claims against parties.
· NOTE: PJ, SMJ and Venue must still be satisfied for each claim / party that is joined.

· Unless otherwise stated below, must find SMJ for each added claim / party.

· NOTE: Venue =
· If π’s claims

· No obstacle to joinder if venue under § 1391(a)(1) or (b)(1)

· May only allow for one claim and not another if under § 1391(a)(2) or (b)(2)

· Π can ask Ct to invoke pendant venue if CNOF or “c&c”

· If ∆’s claims = waives venue objection by asserting claim

· NOTE: Venue: Black letter law – in the case of compulsory counterclaims, venue applies only to the original claim, and not to compulsory counterclaims.

Joinder of claims
How can a Party Join Different Claims against the other Party(ies)?

18(a) permissive joinder of claims

1. RULE: 18(a) = 

a. A party asserting a claim to relief as an original claim, counterclaim, cross-claim, or third-party claim

b. May join =

i. Permissive
c. Either as independent or as alternate claims = 
i. Dx need to be related to the same TrO

d. As many claims, legal, equitable, or maritime, 
e. as the party had against an opposing party
2. Sub-RULE: 18(a) is the default tool for Party A to use to tack on claims against B once a valid claim has been asserted by A against B.

Countercliams and Crossclaims

13(a) compulsory claim by opposing party

a. Policy: 

b. Preclude a ∆ from bringing a second action based on a claim that should have been asserted in a prior suit

c. Preclude a ∏ in the first suit from bringing a second action on a claim that should have been asserted in the first proceeding

d. Prevent parties from forum shopping or judge shopping

2. RULE: “First-filed rule” =

a. First court may enjoin the 2nd or the second court may stay, dismiss or transfer the action, thus forcing the party to assert the omitted counterclaim in the first suit.

b. Semmes Motors, Inc. v. Ford Motor Company (1970): ∆ didn’t file compulsory ctrclm in og suit but began a new suit in another district more sympathetic to its og claim.
3. RULE: 13(a) = 
a. A pleading shall state as a counterclaim any claim  =

i. Must be made in a pleading

b. Pleader has against any opposing party =

i. Party in opposition to the claim (not necessarily the other side of the “v.”)

c. if it arises out of the transaction or occurrence 
i. Sub-RULE: TrO determined through “logical relationship” test =
1. Liberally interpreted looking at the totality of claims and facts

2. Not depend on the immediateness of the connection

ii. Sub-RULE: Normally broad interpretation of logical relationship; however, if policy undermined then Ct will narrow by

1. Determining different time and place for ea. TrO

2. Determining difft facts supporting ea. Claim

iii. Burlington: Ct held that a “set off” claim based on an employment K brought by the ∆ in a separate suit against π was not compulsory in the first suit for damages for personal injury since it arose under difft facts.  “Set off” dealt with K’g and PI dealt with other events.

d. that is the subject matter of the opposing party's claim 
e. and does not require for its adjudication the presence of third parties of whom the court cannot acquire jurisdiction. 
f. NOTE: once the ∆ counterclaims against the ∏, Rule 13(a) then requires the ∏ to assert, as part of her “reply” to the counterclaim, any claims she has against the ∆ that arise from the same transaction or occurrence as the ∆’s claim against her. 

g. NOTE: if you meet 13(a), you’ll typically meet §1367(a).
4. RULE: Exceptions to compulsory claim =

a. ∆ did not possess at the time he answered the complaint and which matured later

b. Require the presence of 3rd parties over whom the court cannot acquire jurisdiction

c. Subject of another pending action at the time the action was commenced

d. By a ∆ over whom the court has obtained only in rem or quasi in rem jurisdiction, if the ∆ has not filed any counterclaims against the ∏
e. If federal law required the ∏ to bring separate actions in 2 different federal courts, and ∆ had a single counterclaim that was potentially compulsory in both suits, not compelled to counterclaim in response to first suit. 
(2) the opposing party brought suit upon the claim by attachment or other process by which the court did not acquire jurisdiction to render a personal judgment on that claim, and the pleader is not stating any counterclaim under this Rule 13.

QUESTION: WHAT DOES THIS SECOND SENTENCE MEAN?
13(b) Permissive joinder of claims

1. RULE: 13(b) =

a. A pleading may state =

i. Permissive

b. as a counterclaim any claim against an opposing party not arising out of the transaction or occurrence =

i. Not related

c. that is the subject matter of the opposing party's claim.
2. RULE: If 13(b) claim ( tenuous to establish 1367(a); but depending on facts and claim could get jdx under same “c&c”

3. RULE: Res Judicata implications for 13(a), (b), (g) =

a. Any claim a party could have asserted in a suit is barred from future litigation if j’mt issues on the previous suit.  Potential claim merges into the j’mt.

b. Transactional test like “c&c” to determine if claim was compulsory or permissive.

c. Only applies to exact claims between exact parties.
13(g) Cross-Claim Against Co-Party
1. RULE: 13(g) =

a. A pleading may state = 

a. Permissive

b. As a cross-claim any claim by one party against a co-party = 

a. Same side of the “v.” and already joined
c. arising out of the transaction or occurrence =

a. Logical Relationship test
d. that is the subject matter either of the original action 

e. or of a counterclaim therein or relating to any property that is the subject matter of the original action. 

f. Such cross-claim may include a claim that the party against whom it is asserted is or may be liable to the cross-claimant for all or part of a claim asserted in the action against the cross-claimant =

a. Indemnity claim

2. RULE: A substantive 13(g) cross-claim triggers a compulsory 13(a) counterclaim.
a. Once a cross-claim is filed, the party against whom the claim is filed becomes an “opposing party” within the meaning of 13(a) – even if on the same side of the “v.”

QUESTION: Does this also apply to parties joined for indemnity under R14?
b. Rainbow Management Group v. Atlantis Submarine Hawaii (1994): Ct held that a co-∆ could not file second suit for property damage against ∆ b/c claim became compulsory in A1 when ∆ filed B/K claim under 13(g).

3. RULE: (Majority) A party cannot file a 13(g) cross claim unless it is with a pleading (π = og complaint OR in reply to ∆’s counterclaim; ∆ = with counterclaims)

4. RULE: Some circuits read out “pleading” from 13(g) and find it has 2 prerequisites for a cross-claim:

a. That it be a claim by one party against a co-party and

b. That the claim arise out of the same transaction or occurrence as the original counterclaim

c. NOTE: This can violate § 1367(b) b/c allows for supp jdx over a claim asserted by a plaintiff against a person joined under R20 (co-π).
d. Harrison v. M.S. Carriers, Inc. (1999): Ct didn’t allow co-πs to amend complaint or join co-π as addt’l ∆ b/c it would ruin diversity and was an attempt by πs to remand to St ct.  However, by requiring claim as cross-claim, Ct violated §1367(b) and read out “pleading.”
Joinder of Parties
How Can the Party Join other Parites to the Suit?

R17 Real Parties in Interest
1. RULE: 17 = 

a. Ea axn prosecuted in the name of the RPI

b. If not commenced as such, ct will not dismiss until a reasonable time has passed allowing for “joinder or substitution”

c. Once substituted, treated as if RPI named from commencement

d. Allowed for prosecution by representative of RPI

2. NOTE: For diversity purposes, citizenship of the RPI matters.

Tools by πs to join parties

R20 Permissive Joinder

1. RULE: 20 = 

a. π/∆ joined

b. for joint, several, or alternative remedies IF
c. Claims arising out of same TrO or series of TrO =

i. Broader interpretation of relationship than 13(a) or (b)

d. Common qxn of law or fact to all persons joined

e. Ct has discretion to sever parties
2. Sub-RULE: Cts will allow for supp jdx over a pendant-party claim even if AiC is not met by that party so long as one π meets the AiC.  

a. Stromberg Metals Works, Inc. v. Press Mechanical, Inc. (1996): Ct allowed for claims by 2nd π even though no AiC.  In dicta, ct mentioned it would also allow for pendant party if diversity was not met.  However, Exxon solidified the AiC discretion and complete diversity requirement.
Tools by ∆s to join parties

R13(h) Joinder of Additional Parties

1. RULE: 13(h) = 

a. Persons other than those made parties to the original action may =

i. Permissive

b. be made parties to a counter claim or cross-claim =

i. In order to assert, need a ctrclm or cross claim as basis

c. in accordance with the provisions of Rules 19 and 20 =
i. read 19 or 20

d. Schoot v. United States (1987): Schoot filed against US for IRS refund.  US ctrclm for back taxes and also added Vorbau (Schoot’s boss) with the counterclaim pursuant to Rule 13(h).  Ct found proper joinder b/c Rule 20 states that joinder is proper, “if any question of law or fact common to all ∆s will arise in the action.”

2. RULE: If ∆ joining 3PD or 3PP, no § 1367(b).

a. Hartford Steam Boiler v. Quantum Chemical Corp. (1994): Ct allowed for supp jdx over 3PD / 3PP if brought in by ∆ b/c §1367 does not prohibit a ∆ from joining a non-diverse 3rd party to a compulsory counterclaim.
3. Can join an additional party with R19 OR R20 using R13(h) as long as part of a claim against an existing party
R19 Joinder of Indispensible Parties
1. NOTE: Use R12(b)(7) motion with R19 to get in another party or else get dismissed

2. NOTE: Brought up in actions for interpleader, injunctive relief orders where party can’t comply with both (???), or land purchase transactions
3. Process:

a. Is the party indispensable?

b. Can the court get jdx and join?

c. If no jdx, must the case be dismissed?

4. RULE: 19(a) =

a. Court shall join if

i. Cannot give complete relief to existing parties w/o other party OR

ii. Person claims an interest in the subject matter AND absence may =

1. Impair or impede that person’s ability to protect those interests OR

a. Stricter than R24 

2. Leave an existing party open to inconsistent obligations (like each of injuction orders)
5. RULE: Black Letter = Joint tortfeasors are NOT needed for just adjudication (Temple and product liability / doctor negligence in spine surgery)

6. RULE: 19(b) = Joinder NOT feasible

a. Ct determines if action can proceed “in equity and good conscious” or if dismiss b/c =

i. W/o added party, j’mt = prejudicial to person or existing parties;

ii. J’mt cannot be shaped so that relief lessens prejudice;
iii. J’mt adequate w/o person

iv. Π have adequate remedy if action is dismiessed

R14 Joinder of Third Parties 

1. RULE: 14 = Joining for Indemnity

a. Set forth a claim of secondary liability such that, if found liable, the 3rd party ∆ will liable to him under a theory of indemnification, contribution, or some other theory of derivative liability…
2. NOTE: Cannot join parties as a defense

a. Wallkill (improper soil report v. 3P contamination): Ct held that ∆ could not bring in 3P b/c could not establish derivative liability – was arguing that “he did it not me.”

3. NOTE: 1367(b) implications = Under Owens, Ct allowed π to assert a counterclaim against the non-diverse 3PD b/c the claim was asserted defensively NOT in order get around complete diversity.

QUESTION: Is this correct?  b/c π is in the opposing party stance?
Tools for Third Parties to Intervene

R24 Intervention

· NOTE: Two ways to intervene:

· R24 ( become party to suit

· Unless Ct places restrictions on intervener, same abilities and RJ implications as og party

· Amicus Brief ( legal opinion on issue

· Purpose: Get out all the issues in the suit, informational efficiency ( juster justice 
· Public interest tool

1. RULE: 24(a) = Intervention of Right 

a. If statute gives unconditional right to intervene OR

b. claims an interest relating to the property or transaction which is the subject of the action 

c. subrule = requires (if not statutory)

i. Timeliness (needed for statutory as well)

ii. Intervenor’s interest in transaction 

1. NOT “remote or contingent” 

2. “direct, substantial, and legally protectable” ( last point goes to standing

3. NOTE: courts split:
a. If no standing ( no intervention

b. Standing separate issue ( if same “c&c” = intervention

c. NOTE: If no standing and og parties settle, intervener has no grounds for appeal (SCt)

iii. Impeding or impairing intervener’s interests

iv. Adequacy of representation

1. Share the same ultimate objective as party to lawsuit

2. RULE: 24(b) = Permissive Intervention

a. Conditional right by statute OR

b. Applicant’s claim or defense and the main action have common question of fact or law
3. Great Atlantic & Pacific Tea Co. v. Town of East Hampton (1998) p711

a. Issue: Whether the “Group” could intervene as ∆s as matter of right under Rule 24(a)(2) or as a matter of discretion under Rule 24(b)(2).  Held: Denied
b. Rule: If not allowed input in suit, then RJ implications do not apply.

c. When in doubt, let them in.

4. Martin v. Wilkes: Blk firefighters suit where white firefighters were denied intervention.  Ct held that RJ not apply to them.

5. RULE: Ct will arrange parties who intervene NOT simply according to stated position but looking beyond pleadings according to the sides of their disputes.

· R22 Interpleader; § 1335
· Rule 13(a/h) – defensive interpleader, used by ∆

· Rule 22; § 1335 – offensive interpleader, used by π

· Prupose: to avoid multiplicity of lawsuits

· NOTE: Tool to resolve fights over property (non-fungible and unique)

· NOTE: Interpleader not a “bill of peace”

· NOTE: Types of Interpleader:

· Strict/true interpleader – only if stakeholder admitted that it owed the property to someone but just not sure who

· In the nature of interpleader – court must first decide whether the stakeholder owes property to anyone, and if so, to which claimant

· Stakeholder = custodian of property
· RULE: Dunlevy – states could no longer use quasi in rem jurisdiction to gain jurisdiction over claimants

a. RULE: Interpleader =

b. Persons with claims against the π joined as defendants and required to interplead if 

i. Π “is or may be exposed to” multiple liability

c. No excuse to joinder that

i. Claims not have common origin or

ii. Not identical but adverse and independent of one another OR

iii. Π says she doesn’t owe anybody anything

d. Defendant exposed to similar liability can interplead in cross-claim or counterclaim (Geler)
e. R22 supplements R20

Process:

1. Adverse claimants to same stake?

2. All ingredients of one menu met?

	RULE
	§1335 Statutory interpleader
	Rule 22 interpleader

	SMJ
	§1335: at least 2 claimants diverse; stake at least $500’ S dx have to be claimant
	Normal rules (e.g., §1332, complete diversity and $75K)

	Venue
	§1397: district where any claimant resides
	§1391

	PJ
	§2361: any district
	Normal: borrow long arm statute, FRCP4(k)(1)(A)

	Deposit of Stake with Court
	§1335: must deposit stake or bond
	Optional

	Enjoining Other Proceedings
	§2361: court may enjoin all other suits
	Court may enjoin all other suits


Fixed and no substitutes: Interpleader must satisfy all requirements under at least one of the 2 menus

NOTE: When to use one over the other:

· § 1335: ∏(CA) is stakeholder and claimant. ∆1(NY), ∆2(FL) and ∆3(CA) are all claimants. §1335 allows interpleader case with ability to join all other suits.

· § 1332: ∏(CA) is stakeholder, but NOT a claimant. ∆1(NY), ∆2(NY) and ∆3(NY) are all claimants. Cannot use §1335 because no claimant diversity. If value of stake is greater than $75K, use §1332 to get into federal court (diversity + AIC)

· Rule 22: ∏(NY) claimant sues ∆ (CA) stakeholder. There are other parties who may seek stake. ∆ can bring interpleader action under Rule 22, to add other claimant parties, assuming complete diversity and AIC uses § 1332.

1. RULE: § 2361 = § 1335, fed. ct grant injunction to St proceeding

2. RULE: § 2283 = Anti-Injunction Act states that fed ct cx interfere with St ct except if
a. Expressly authorized by Congress

b. Necessary to aid its jurisdiction

c. Necessary to protect or effectuate its judgments (aka RJ exception)

NOTE: Focus on distinction between 12(b)(1) – no PJ (π bring claim elsewhere) – and 12(b)(6) – no claim stated (π cannot bring claim again – preferred by ∆) (Seaman SCt case)
CLASS ACTIONS

Is there a class?

1. RULE: 

a. Face of complaint include name of π and “others similarly situated” 

b. AND ID class PLUS

c. 23(a) Prerequisites to a Cass Action:

i. Numerosity – whether size of the class is such that joining the individual members as named parties would be impracticable

ii. Commonality – whether there are questions of law or fact that are common to the class and that would thus involve duplication of resources in individual suits

iii. Typicality – whether the claims or defenses of the class representative are typical of those of the class as a whole

iv. Adequacy – whether the class representative (and their lawyers) will fairly and adequately protect the interests of the class members

2. RULE: Members of Class not given notice bound if:

a. Adequate Representation AND

i. Sub-RULE: Hansberry v. Lee (1940): Sole and common interest to assert same right or challenge same obligation.  

ii. Adequacy of named π (client)

1. Is she typical?

2. How many experts do you need?  Π has to pay for expenses (can’t be poor) 

3. Can she communicate her decisions to her attorney?

iii. Adequacy of lawyer

1. Experience

2. Ethics

b. Notice was reasonsably calculated and they had the opportunity to opt out

3. RULE: Class Action Fairness Act of 2005 (CAFA) ( More Fed Ct. Scrutiny of Class Actions. 

a. Class Actions filed on or after 2/18/2005

b. § 1332(d) Fed Jdx over class action. CA is properly in Fed ct with 
i. Minimal diversity

ii. AiC—all we need to do is look at aggregate of π claim
iii. If no fit under 1332(d) go under Exxon and § 1332(a)
c. Expanded fed jdx to get class actions out of judicial hell holes for Δs

d. § 1453 special tools for removal of class action

i. Don’t need all Δs to join.  

ii. One year limit is gone

iii. § 1447 –you can now review removal from state court 
e. § 1332 (d) (3&4): Democrats offer more discretion to courts. Bad because 

i. We’ve mucked up jdx rules

f. § 1332 (d)(2) Odd only original jdx statute with remand provision. 

g. § 1332(d)(3): Permissive denial if action about particular area NOT national scope ( use balancing factors listed

i. § 1332(d)(4): Mandatory denial 

ii. Home state exception: a class action may remain in state court if 2/3rds of ∏s (very hard to know at beginning of case) and at least 1 ∆ are citizens of the same state where the action was filed and where the wrongdoing occurred. 

4. RULE: 23
(a) General reqs listed above

(b) Maintainable if:

1. separate actions … create a risk of 
a. inconsistent or varying adjudications with respect to individual members of the class … incompatible standards of conduct for the party opposing the class, or 

1. like R19 / R22

b. dispositive of the interests of the other members not parties … substantially impair or impede their ability to protect their interests; or

2. like R19 / R24

2. The party opposing the class has acted or refused to act … appropriate final injunctive relief or corresponding declaratory relief with respect to the class as a whole; or

3. The court finds that the questions of law or fact common to the members of the class predominate over any questions affecting only individual members, and that a class action is superior to other available methods for the fair and efficient adjudication of the controversy.

(e) Parties can’t settle w/o approval of the court. 

ERIE DOCTRINE and CHOICE OF LAW

· NOTE: ONLY walk down this path for DIVERSITY cases!!!!
· NOTE: If fed Q ( no Erie

· If supplemental § 1367 ( Erie

· Purpose: same result in state and federal ct

· Twin Aims: 

· Discourage forum shopping AND

· Avoid “inequitable administration of the laws”

Main question: Are one or more issues governed by different laws?

Default RULE: Erie Doctrine = For diversity cases, State substantive law applies in determining “rules of decisions” in federal ct unless federal law requires or provides otherwise.  
Is there a conflict btwn federal procedural law and state substantive law? (Vertical conflict) 
N ( NO Erie issue

Y ( Decide which track and apply the rules and proper law
TRACK ONE: Is the conflict due to federal statute?

1. RULE: Federal Common Law (general does NOT exist BUT specialized realms do) =

a. Fed ct must use federal common law where constitutionally mandated or expressly / impliedly delegated to the courts by Congress.

2. RULE: Any federal procedural statute will trump state law if:

a. The statute is broad enough to cover the circumstances (applies to the issue where the conflicting laws emerge)

b. Congress has the power to pass that statute

c. Ricoh: 1404(a) governs motion to transfer, NOT AL law / policy that looks disfavorably on FSC that transfer contract cases out of state.  However, Ct did say that FSC will come into equation as factor to consider in 1404 balancing.

3. NOTE: Cts sometimes interpret the federal statute narrowly in order to avoid a conflict w/ state law; then, state law will govern the issue. (e.g., Scalia’s dissent in Ricoh)
TRACK TWO: Is the conflict due to the FRCP?

1. RULE: When FRCP exists and applies to the issue, apply it.
a. FRCP cannot “abridge, modify, or enlarge” a substantive right of the party

b. Purely procedural if ( tells you how to do something (housekeeping)

i. Ex) R8(a)(2) and conflict with fact pleading req in CA courts ( just housekeeping
c. Sub-RULE: To challenge a FRCP argue that it does NOT apply:

i. Walker v. Armco: Rule 3 might exist but applying it in this case over the State statute would give the litigate more rights than under St. law.  SoL can go to substantive rights NOT just procedural.

2. RULE: Outcome Determinative Test = 

a. If applying federal law would create a substantively different outcome, then state law should apply.

b. Note: Outcome Determinative Test is NOT helpful.  Do not use.

TRACK THREE: Is the conflict due to federal judge-made law?

1. NOTE: Fed judges can make up procedural law BUT cannot make rules that change the case on its merits.

2. Garanty Trust v. York: SoL barred π from bringing suit in State Ct but Ct of App in remanding the case to the DC said that the DC should apply the fed common law doctrine of laches (where the DC judge decides if the suit has been timely brought) and disregard the State SoL.  SCt reversed b/c applying fed C/L would alter the outcome of the case.

3. RULE: Generally, just apply the State law, unless federal interests predominate.
a. Fed judge v. state law ( state law wins
b. Byrd Balancing of interests.

4. RULE: If the rule is procedural and state and fed interests are mixed ( harmonize (freaky Gaspeiri case)
If State law applies, is there a conflict btwn the application State laws and, if so, which State law must apply? (Horizontal Conflict)
1. NOTE: Each St has its CoL methodology.  

2. RULE: Under Klaxon, CoL is substantive for Erie purposes.  

a. IE, if state law applies in federal ct, federal judge must use the the State’s CoL methodology to determine which State’s law applies.

3. RULE: CA rules for CoL

a. Presumes that CA law applies until party moves for alternative application

b. Enforces CoL clauses unless violates CA public policy

c. If public policy violated, apply a governmental analysis approach (which State has the greater interest in having its law apply)

i. Is the purpose of the conflicting law regulation, conduct, or risk allocation?
1. Ex) NJ kids trip and Franciscan priest pedophiles

2. NOTE: 2 out of 3 rule ( party, party, place

Erie, Klaxon, Van Dusen Doosie:

If A sues B in state A ct and B removes and transfers to state B under 1404:

State B judge will have to 

1. Determine if fed or st law conflict

a. If conflict, determine if fed or state law apply to the issues (Erie)

2. If state law, determine if State law conflict with issues
a. If state law conflict, must determine which law state A fed judge would have used (Van Dusen)

3. Must use CoL method state A state judge would use (Klaxon)

Oy vey…
PLEADINGS 
RULE 3 Commencment

· A civil action is commenced by filing a complaint with the court.

History of Pleadings

· B/4 19th century, pleadings were used by the parties to reduce the lawsuit to one legal or fact issue so narrow that the case would basically be decided.

· Field Code / Code Pleading (aka fact pleading): Must plead the facts that constitute your C/A.

1. NOTE: California = code pleading
2. Under Code Pleading, rules were strict and subject to defect

3. Fatal variance: a difference between what was alleged and how the injury actually occurred

· Notice Pleading and FRCP: Get the ball rolling ( save the fact contentions until discovery
RULE 7.1 lists the types of pleadings:

1. There shall be a complaint and an answer;

2. a reply to a counterclaim denominated as such;

3. an answer to a cross-claim, if the answer contains a cross-claim;

4. a third-party complaint, if a person who was not an original party is summoned under the provisions of Rule 14; and

5. a third-party answer, if a third-party complaint is served.

6. (No other pleading shall be allowed, except that the court may order a reply to an answer or a third-party answer.)

a. NOTE: CA § 422.10: Civil actions, complaints, demurrers, answers, and cross-complaints. 


Rule 10: Forms of pleading
1. Every pleading shall contain
a. a caption setting forth the name of the court, the title of the action, the file number, and a designation as in Rule 7(a). 
2. In the complaint 
a. the title of the action shall include the names of all the parties, but in other pleadings it is sufficient to state the name of the first party on each side with an appropriate indication of other parties.
b. IE: Only the complaint has to list everyone’s names

The Complaint

Rule 8 General Rules of Pleading
(a) Claims for Relief. A pleading shall contain:

1. a short and plain statement of the grounds upon which the court's jurisdiction depends, unless the court already has jurisdiction and the claim needs no new grounds of jurisdiction to support it,

2. a short and plain statement of the claim showing that the pleader is entitled to relief, and

3. a demand for judgment for the relief the pleader seeks. Relief in the alternative or of several different types may be demanded.

a. Dioguardi v. Durning (1944): “minimalist pleading” (complaint was poorly drafted, and ∏ did not speak English well.) Still, Judge Clark found that complaint met standards on Rule 8 because “stated enough to withstand a mere formal motion, directed only to the face of the complaint…”
b. Easy standard to satisfy 
4. RULE: Only way the stmt will fail is if there is NO set of fact that could entitle π to any claim of relief (Connelly vs. Gibson (1957) SC case) 
5. Remedies for a Complaint that Fails to Conform to Rule 8(a)(2)

a. Court may dismiss the complaint and allow π leave to amend (Rule 15). 
b. An Amended complaint that continues to be deficient, may eventually be dismissed with prejudice.

c. If the complaint is vague or ambiguous, opposing party may move for a “more definite statement” (Rule 12e.)

Rule 9: Pleading special matters

1. This is a strict list of cases where the pleadings must be particular:
a. Arguing about legal existence of party or capacity of to sue

b. fraud or mistake

c. Denying the performance of condition precedents (est. condition precedents = gen’l pleading)

d. Special damage

2. ALL ELSE REQUIRES ONLY GENERAL PLEADING UNDER 8(A) STANDARDS

3. Leatherman: SCt held that a federal ct may NOT apply a “heightened pleading standard,” in civil rights cases alleging municipal liability under 42 USC § 1983. 

Rule 11

1. Attorneys must sign their name, certifying that to the best of the person's knowledge, information, and belief, formed after an inquiry reasonable under the circumstances. They could face sanctions for misrepresentations.

The Answer

Once a π makes a complaint, ∆ must:

1. First Part: R8(b) = 

a. Go through allegations paragraph by paragraph and either: admit, deny or say I don’t know yet (Deny knowledge or information sufficient to admit or deny “DKI”) Rule 8b

2. Second Part: R8(c) = 
a. Allege affirmative defenses: lists 19 types, but there are also state affirmative defenses  
i. Affirmative defense – allegation of new facts which, if proven, will defeat the claim

ii. Failure to assert an affirmative defense in the answer, may waive the defense. 
iii. You can try and rely on Rule 15 (“I forgot, please let me amend”) but judges may not let you do this on the eve of argument

b. Northrop: The Ct denied a motion to dismiss for 12b6 b/c the π had all the necessary facts needed in her complaint even though she dx make the proper legal claim.  

i. NOTE: ∆ may point out legal deficiencies in his answer that may alert the π as to how to amend her claim in order to get relief.

c. Kirksey: π argued that IL law should allow for addiction basis of false advertising and not allow preemption by fed statute.  However, the Ct expected more of a pleading from the π b/c she attempted to advocate a novel theory of law.

i. NOTE: Better to advocate change in state tort law, in state ct.
3. Third Part 

a. Assert claims: counter claims against π or cross claims against co-∆ (Rule 13)
4. R8(d) Effect of failure to deny or deny properly = admit
Rule 12. Defenses and Objections--When and How Presented--By Pleading or Motion--Motion for Judgment on the Pleadings
(a) 
· ∆ shall respond with an answer within 20 days after being served with the summons and complaint, or
· if service of the summons has been timely waived on request under Rule 4(d), within 60 days after the date when the request for waiver was sent, or 
· within 90 days after that date if the defendant was addressed outside any judicial district of the United States…

12(b) ∆ can raise the following defenses:

Every defense in LAW OR FACT

(1) lack of jurisdiction over the subject matter,

(2) lack of jurisdiction over the person,

(3) improper venue,

(4) insufficiency of process,

(5) insufficiency of service of process,

(6) failure to state a claim upon which relief can be granted,

· Like a tradition demurrer
· Assumes that the facts are as alleged by ∏; and a court will dismiss only if it is clear that no relief could be granted under any set of facts that could be proved consistent with the allegations

(7) failure to join a party under Rule 19.

NOTE: 

#2-5 must be raised in first response and pleading (answer or pleading)

#1 can be raised at any time

#1-5 about forum selection

RULE 15 Amending Complaints

Amended pleading relates back to the date of the original pleading when

1. The claim arose of the conduct, transaction set forth in the original

2. The amendment changes the party or the naming of the party and the party has received notice and knew or should have known about the action.
Relation back doctrine

If a ∏ files a complaint just before the SoL expires and later amends:

1. Amended pleadings that arise out of the same set of circumstances giving rise to the initial pleading will be allowed under the relation-back doctrine

2. If amended pleading differs so substantially from the initial that ∆ was not given notice of the “new” claim at time of the original, the relations back doctrine may be unavailable

DISCOVERY

Purpose = To get all relevant information out to efficient reach a just settlement / finding

Rule 26

(a) REQUIRED DISCLOSURES; METHODS OF DISCOVERY

(1) = Initial disclosures

· Imposes an initial discovery requirement to be made within 14 days of the 26(f) conference, and to include:

1. All potential witnesses

2. Identification of all documents that may be used to support a party’s claims or defenses

3. Information regarding computation of damages
4. Copies of insurance agreements

(2) Disclosure of expert

5 types of experts

1. Retained to testify at trial (very discoverable)

2. Retained in anticipation of litigation, but not to testify (discoverable for mental and physical examinations, or under high bar showing of hardship in getting information another way)

3. Experts consulted, but not retained (no discovery, work product rule)

4. Experts who are employees of a part and provide expert advice in normal course of their employment (not protected from discovery)

5. Experts unaffiliated with any party to the case (must be retained by a party)

(3) Pretrial

Only bound to disclose witnesses and docs you plan on using NOT any and everything.

(b) SCOPE AND LIMITS OF DISCOVERY

(1) In general 

· “Parties may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party…”

· “For good cause, the court may order discovery of any matter relevant to the subject matter involved in the action” 

· NOTE: Relevant information dx have to be admissible at the trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence.” Very broad.
(2): Court has power to impose some limits:

1. the discovery sought is unreasonably cumulative or duplicative, or 
2. obtainable from some other source that is more convenient, less burdensome, or less expensive;

3. the party seeking discovery has had ample opportunity by discovery in the action to obtain the information sought; or 
4. the burden or expense of the proposed discovery outweighs its likely benefit, taking into account the needs of the case, the amount in controversy, the parties' resources, the importance of the issues at stake in the litigation, and the importance of the proposed discovery in resolving the issues. 
(3) Trial Materials

· REFER TO WORK PRODUCT DOCTRINE LIMITATION
(c) Allows protective order—maybe to secure some trade secrets, etc.
· After a good faith effort, party may request for “good cause shown” that the court protect certain information from disseminating to avoid “annoyance, embarrasmet, oppression, or undue burden or expense”
(e) Class of proceedings exempt from initial disclosure

Continuing duty to supplement or correct mandatory disclosures. FRCP 26(e)(1),(2)

(f) Discovery Conference

1. What changes should be made in the timing, form, or requirement for disclosures under Rule 26(a), including a statement as to when disclosures under Rule 26(a)(1) were made or will be made;

2. The subjects on which discovery may be needed, when discovery should be completed, and whether discovery should be conducted in phases or be limited to or focused upon particular issues;

3. What changes should be made in the limitation on discovery imposed under these rules or by local rule, and what other limitations should be imposed; and

4. Any other orders that should be entered by the court…

On completion, parties must submit a written report outlining the plan to the court.

Rule: Methods to Discover Additional Materials

1. Depositions (oral or written, used on anyone) FRCP 27,28,30,31

2. Written interrogatories (only for parties) FRCP 33

3. Production of documents or things or permission to enter land for inspection FRCP 26,34

4. Physical and mental examinations FRCP35

a. Need matter “in controversy” and “good cause shown” by movant

b. Notice to all the parties and person to be examined

c. Need to specify time, manner, and scope
d. Schlagenhauf v. Holder (1964): Petition alleged driver was “not mentally or physically capable” of driving. 9 mental and physical examinations were requested; trial and appeals court held that ∆ must submit to examinations. SC overruled.
5. Requests for admission FRCP 36 
a. A written request where one party asks another to admit or deny a specific matter, and if done, the matter is considered conclusively established, and can no longer be contested at trial. Rule 36(b)

b. Failure to respond within 30 days is treated as an admission Rule 36(b)

c. If a matter is denied, and later, at trial, proven to be true, responding party may be required to pay legal fees involved with proven the matter Rule 37(c)(2)
6. Protective order FRCP 37

a. Courts have 3 tools to supervise discovery (Rule 37):

b. Protective order designed to shield a person or subject from “annoyance, embarrassment oppression or undue burden or expense”

c. Order compelling disclosure or discovery, after party has made good faith effort

d. Sanctions on parties who refuse to obey court orders pertaining to discovery

e. Seattle Times Co. v. Rhinehart (1984): Protective order acquired by showing of good cause through Rule 26(c) is limited to the context of pretrial civil discovery, and does not restrict the dissemination of the information if gained from other sources, it does not offend the 1st Amendment.”
RULE: Destruction of evidence

· Court may impose sanctions for willful destruction of evidence in violation of court order

· Some federal courts also hold that even if discovery was not ordered by the court, willful destruction could be sanctioned

· Some courts hold that there is a duty to preserve evidence that a party reasonably should know may be subject to discovery

Privilege = a predominant presumption against privileges, in order to search for the truth.
1. RULE: 

a. Rule 501 refers to 4 types of privilege:

i. Created by federal common law (majority of privileges fall into this category – attorney-client, priest-penitent, etc.)

ii. Created by state law

iii. Created by the Constitution (e.g., 5th Amd right against self-incrimination)

iv. Created by federal statute or rule

b. RULE: In order to establish a new privilege, need balancing of interests for truth and confidentiality of relationship in light of “reason and experience” 

i. Jaffe v. Redmond (1996): Ct recognized a “psychotherapist privilege” b/c based on a confidential relationship and mental health of public which sufficiently outweighs the need for probative evidence.” 
2. RULE: Privilege applies to documents and tangible things only if:

a. the asserted holder of the privilege is or sought to become a client;

b. the person to whom the communication was made

i. is a member of the bar or a court, or his subordinate and

ii. in connection with this communication is acting as a lawyer;

iii. the communication relates to a fact of which the attorney was informed

c. by his client

i. without the presence of strangers

ii. for the purpose of securing primarily either

iii. an opinion on law or

iv. legal services or

v. assistance in some legal proceeding, and not

vi. for the purpose of committing a crime or tort; and

d. the privilege has been

i. claimed and

ii. not waived by the client.

3. NOTE: whether the privilege exists turns on the nature of the conversation 

4. NOTE: Purpose of attny-client privilege is to allow to attorney to fulfill job as advisor to client.  

5. RULE: A-C privilege applies to any “client” person that provides the A info to help provide control client proper advice.
a. Upjohn Company v. United States (1981): Co. foreign depts giving bribes.  Corp discovers and conducts internal investigation and informs IRS.  IRS demands internal questionnaires stating that privilege only applied to control group NOT employees.

i. However, only the client could waive privilege – which could put the employee in a tough spot (white collar crime situation)

6. RULE: Asserting and Waiving Privilege =
a. The burden of invoking and establishing privilege falls on the privilege holder. 
b. Implied waiver – privilege holder puts the privileged matter in controversy (e.g., suing your psychotherapist)

c. Intentional waiver – intentionally disclosure to a 3rd party other than your attorney

d. Inadvertent disclosure – accidentally sends privileged info to the adversary

e. In cases of inadvertent disclosures, courts will:

i. Treat as an automatic waiver

ii. Never treat as a waiver

iii. Balance factors:

1. Reasonableness of efforts to avoid disclosure

2. Delay in correcting the problem

3. Scope and burden of discovery

4. Extent of disclosure

5. Time constraints related to the production of information

6. Fairness

f. NOTE: In CA, attorney receiving potentially privileged document, has a duty to declare or turn over.

Work Product Doctrine

1. RULE: WP is NOT absolutely protected (unlike the atty-client privilege)

a. Other side must show that 

(1) the work product is necessary and it is not available without 

(2) Undue burden or hardship

2. NOTE: Attorney’s mental impressions are absolutely protected
3. NOTE: Distinction between Attorney-Client Privilege and the Work Product Doctrine

a. A-C privilege protects confidential communications between an attorney and her client, while the work product doctrine protects the preparation an attorney undertakes on behalf of her client in anticipation of litigation or for trial.

4. NOTE: The existence of a witness is a fact not a communication
a. Hickman v. Taylor (1947): Attorney interviewed witnesses. Opposing attorney wanted NOTEs from witnesses. Court said no, do the work yourself.

5. NOTE: Typically, oral statements made to attorneys cannot be compelled via deposition. 

R59 Motion for a new Trial

· Federal Standard = “shocks the conscious” under C/L or “reexamination clause” of 7th A
NOTE: Ways to end litigation
1. Pre-trial Disposition

2. 12(b)(6) motion to dismiss due to failure to state a claim for which relief can be granted (w/ prejudice)

a. “so what?”

3. Settlement

4. R41 Dismissal of Actions
a. ( voluntary b/c π bails OR 

b. ( involuntary b/c π screwed up

5. R54 Default for π b/c ∆ didn’t answer

6. R56 all or part summ j’mt

a.  “put up or shut up”

SUMMARY JUDGMENT (RULE 56)
· NOTE: done with pleading, discovery and CoL ( now THERE IS NO ISSUE OF MATERIAL FACT.  ( Motion for SJ 

· NOTE: Historically, in 1983, FRCP changed the role of fed judges from umpires to managers

· RULE 16: to get judges actively involved in case.

· (a) status conferences early on

· (e) before trial the judge is required to sign a pre-trial order ( roadmap for what’s going to happen in trial: claims and defenses . ONE SUMMARIZING DOC 
· Judge gatekeeper to keep out junk science experts (Daubert)
1. RULE: When reviewing a motion for SJ, the court must

a. View the evidence presented through the “prism of substantive evidentiary burden” and not merely deny SJ b/c the πhown a “scintilla of evidence” (Liberty Lobby)

b. Ct must look at quantum and quality of evidence but not weigh (arguably oxymoronic)

c. Π must make sure Ct sees what she would be show at trial

i. Can use inadmissible evidence to show existence of admissible evidence

2. RULE: ∆ only needs to show an absence of proof by the π with one element of pf case

3. RULE: πust show some evidence of proof of material fact and can NOT rest of pleading in response to proper motion for summ j’mt

a. Celotex Corp. v. Catrett: SCt held that ∆ did not need to negate fact that it did NOT cause the cancer – it was enough to argue that π did not show enough proof of causation.

4. RULE: If π’s theory is complex, must show more evidence than would be needed at trail in order to defeat proper motion for sum j’mt. (Matsushita)
APPELLATE REVIEW
Review in the trial court:  

1. Motion for Reconsideration
a. IE: motions for SJ, preclude evidence, etc.

b. Need new case from higher Ct or need newly discoverable facts to show 

i. NOT: could have been brought up but didn’t 

c. Or else ( sanctioned

2. Post-trial Motions:  a party may move for
a. a new trial under Rule 59 
b. judgment as a matter of law under Rule 50 

i. Combines j’mt for directed verdict and j’mt “notwithstanding of verdict” (NOV)

3. Motion for Relief from Judgment or Order: 
a. Difficult to get after jury verdict b/c of 7th A

b. Rule 60(a) reopen the judgment when there has been a clerical error 
c. Rule 60(b) reopen on the grounds of mistake, inadvertence, excusable neglect, newly discovered evidence, fraud, etc.  

Appealability 

1. Federal Rules of Appellate Procedure: 
a. Most important rules = time limits b/c jurisdictional for app ct (like SMJ)

2. Final Decisions v. Interlocutory Orders
a. What can be appealed? App Ct needs an act of Cong

b. federal appellate review is 28 U.S.C. § 1291 only over “final decisions” of the federal district courts 
i. Final = decision leads to termination of the case 
c. Policy 
i. avoid piecemeal appeals 
ii. likelihood of settlement 
3. NOTE: state courts different rules 
a. California REQUIRES an immediate “appeal” motion to quash for lack of personal jurisdiction 
Exceptions 

1. The Collateral Order Doctrine / Cohen Doctrine
a. a “practical construction of 1291”

b. certain interlocutory decisions are “effectively” final 
i. “falls in that small class that finally determine claims separable from, and collateral to, rights asserted in the action, too important to be denied review and too independent from the cause itself 
ii. IE: Issue collateral to merits that would be final if not appealed right away b/c effective review not possible later

1. Ex) Grant or dismissal of attorney or dismissal of judge

2. 28 U.S.C. § 1292 
a. 1292(a)(1) – Interlocutory orders granting, continuing, modifying, refusing or dissolving  injunctions, or refusing to dissolve or modify injunctions, are appealable.
i. Injunctive Relief
b. 1292(b) – Discretionary:  When the district judge certifies that the 
i. order contains a controlling question of law as to which there are 
ii. substantial grounds for difference of opinion where the 
iii. immediate appeal of such order will materially advance the ultimate termination of the litigation, the court of appeals may, in its discretion, permit the appeal. 
iv. IE: Questions of law can get certified for immediate appeal 

3. FRCP 23(f) – Discretionary: granting or denying class action certification.
4. 28 U.S.C. § 1453(c) – Discretionary: Unlike an order remanding an individual case to state court, under § 1453(c), any party seeking immediate review of a district court order granting or refusing to grant a motion to remand may appeal such ruling to the court of appeals.
a. Works with CAFA ( proper to send back or not?
5. FRCP 54(b) – Discretionary: Rule 54(b) allows the district judge to certify single claim as final for appeal purposes
a. Also, ask DC to stay rest of case
6. Mandamus – Under the All Writs Act, 28 U.S.C. § 1651 
a. The petitioner must show that the district court far exceeded its jurisdiction and authority in rendering the order. 
b. Invoke when:

i. No final order, no exception apply, no opportunity to be held in comtempt of violating order

ii. Essentially, filing a new action

c. Risk: alienating DC judge

7. Contempt 
a. contempt order is immediately appealable
b. Violate an interlocutory order and get held in comtempt (a la Hickman v. Taylor, the work product case)

Standards of Review (generally very tough and high standards):

1. Issues of law (perhaps the easiest type to get overturned)

a. engage in a de novo review of the legal question

b. What is the rule of law?

c. Was it applied correctly?

2. Findings of fact 
a. Jury Trial – Jury verdicts are rarely disturbed unless find that there was a lack of competent proof on an essential element of the case. 
b. Trial by Judge – Under FRCP 52(a), “clearly erroneous” 
3. Mixed questions of law and fact 
a. Depends on the issue ( whether treated as law or fact

4. Keep in mind that most district court rulings abuse of discretion standard.

5. Supreme Court Review:

a. Appeal as of right – 28 U.S.C. § 1253 – very limited: only three judge court rulings.

b. Certiorari – 28 U.S.C. § 1254 (rulings of courts of appeals) & 28 U.S.C. § 1257 (rulings of the highest court of the state in which the validity of federal law is called into question)

PRECLUSION

Claim Preclusion:

1. Must be raised as an affirmative defense, failure to raise in a timely fashion in pretrial motion or in answer constitutes a waiver.

2. Elements of claim preclusion:

a. Same claim or cause of action

i. Transactional test = “c&c” ( so, if the claim could have been brought and was related to the subject matter of the prior suit, it is precluded

ii. Ex) 13a, 13g = precluded; 13b = maybe depending on facts

b. Final, valid and on the merits

c. Same parties or those in privity

3. Sister courts and intersystem courts must grant Full Faith and Credit 
Issue Preclusion:
1. Discrete issue from previous suit (elment of c/a)

2. Elements of issue preclusion:

a. Same issue

b. Actually litigated

c. Decided and necessary to the judgment
3. Defensive non-mutual issue preclusion

a. Π already had a bite at the apple, so

i. ∆ in A2 can use issue preclusion as a shield to stop the π from re-litigating

ii. BUT π cannot use it as a sword to in A2 where ∆2 has not had chance to litigate

4. Offensive non-mutual issue preclusion

a. POINT: Need to guard against unfairness

b. ∆ already had a bite at the apple, so

i. Π can use offensive NMI preclusion if ct finds that she could not have joined in A1 and been bound by that decision.

NOTICE
· Notice = Statute / Rules + Constitution

· Federal Courts Basis Rule = minimum contacts with United States 

Rule 4: Summons/ Notice rules
4(a): Form

1. Signed by the clerk,

2. Bear seal of court,
3. Id the court and parties,

4. Directed to defendant with name and address of π’s attorney,

5. Time within which ∆ must appear and defend

4(b): Issuance

· Upon or after the filing the complaint

4(c): Service with Complaint and by Whom

1. Over 18;

2. Not by the complaining party

4(d): Waiver of Service
1. ∆ agrees to waive formal service

a. Can return within 30 days if inside US or 60 days if outside

b. If ∆ waives service, gets 30 extra days to respond to complaint

2. Not giving up right to contest or consenting to jdx

3. π usually do not use b/c loose service time if ∆ does not waive

4(e): Service Upon Individuals within Judicial District of U.S.

· (1): “law of the state where the Federal court sits”, or where service effected, or Federal methods

a. Also used for foreign individuals within US territory

·  (2): Deliver the summons personally

a. CA hierarchy of service:

i. Personal ( living with person of suitable age and discretion at home or work

ii. Alternatively, mail after attempts to deliver personally

b. Federal

i. Serve agent or authorized person

4(f): Individuals in foreign country

· Follow appropriate treatises or foreign law if serving person who is abroad

4(g): Infants and Incompetents

· Use the rules of the state where service is effected

4(h): Corporations or Associations

· Officer on individual basis = 4(e)

· Corporation capacity = authorized agent

a. Can be mailed

b. Serving personally = difficulty to find “general or managing agent”

4(i): United States, Agencies, Corporations, Officers, or Employees

4(j): Foreign, State, or Local Governments

4(k): Territorial Limits of Effective Service

· (1)(a): Federal Court can only exercise jdx iff the ∆ could be subject to jdx in the state where the fed court sits
· (1)(b): Bulge rule = ∆ can be served within 100 miles of the Federal court house

· NOT lives 100 miles within

· Some courts require that the ∆ had MC with the bulge area

· Counter with “reasonableness” argument

· (1)(c): Interpleader Jdx under §1335
· Service anywhere in the US for cases that fall under 28 USC 1335

· (1)(d): Authorization by US Statute

· (2):

i. If the exercise of jdx is consistent with the Const. and laws of the US = D has MC with US + reasonableness

ii. ∆ is a foreign corp

iii. Courts implying right to federal jdx based on Congressional intent

b. Serving a summons or filing a waiver of service is also effective = can serve

c. With respect to claims arising under federal law = Federal Question cases

d. To establish PJ over the person of any D = over a D

e. Who is not subject to the jdx of the courts of gen’l jdx of any state = who has no MC with a particular state of the US

4(l): Proof of service

· Fill out proof of service

4(m): Time limit

· Must serve within 120 days of filing the complaint or else court will dismiss 

4(n): Skip
Constitutional requirements for notice:

Mullane: Case discussed NY statute re trusts and notice to beneficiaries.  
· RULE: Notice individualized for known beneficiaries but publication suffices for unknown recipients.

RULE: Notice [must be] reasonably calculated, under all the circumstances,” to inform the parties to a suit about the suit, give them opportunity to be heard, and reasonable time to appear.  

· Definitions
Due process = notice and opportunity to be heard
Direct Attack = appeal to vertically higher court of inferior court’s decision on merits of the case

Collateral attack = Attack on the judgment not the merits of the case

En banc = all the judges of a division
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