I. CLAIM PRECLUSION
A. Civ Pro basics
i. State and Federal court systems separate
		-Only one with power over all is US Supreme Court
ii. Two judicial systems in every state (federal and state)
iii. Federal system is uniform throughout the US

B. Res Judicata
i. Claim: set of facts under which there is an assertion of a violation of legal rights defined by elements of law that constitutes judicial relief
			-Seeking injunction or declaration or damages (judicial relief)
			-Facts that end up in wrongdoing 

II. WOOD V. MOSS
A. Complaint
i. File a complaint, and then serve it (process server)
ii. Rule 3: Civil action commenced by filing a complaint with the court
iii. Complaint: narrative that describes the claims one party has against another; describes nature of controversy, initiates suit 
		-Concludes factual allegations of P’s claim for relief and 				implicitly outlines legal basis upon which that claim rests
iv. Jury trial must be in complaint; name all parties and lawyers; have at least one time to amend; class action filed on behalf of multiple people
v. §1983 gives you the right to sue state and local governments; for federal, use Bivens action
vi. Can allege anything that you have a good faith belief to be true
vii. Can allege disputable facts; everything in complaints is an allegation
viii. More ground level detail facts are better
		EX: Defendants shot Plaintiffs with pepper spray
ix. Do not bring in any evidence until trial (not needed)

B. Not a Claim
i. Don’t identify who used excessive force
			-Suing the wrong people as supervisors since you have to 				prove that the supervisors told the police to use excessive force
			-Who knows who the police officers were? Supervisors…and 				they won’t tell you
			-So proof is in the hands of the Defendants 
ii. To prove the claim against the supervisorsmust prove failure to train officers to use excessive force; but fail to identify who used the force
iii. If representing Defendant, can file a motion to dismiss 12 (b) 6




III. PLEADINGS
A. Systems of Pleadings
i. Pleading: written document through which a party to a civil action starts a lawsuit
ii. Notice pleading: federal use, short and plain statement-8 (a) 2
iii. Fact pleading: CA specific and used in other states
iv. Answer: responsive pleading filed by D, either denies factual premises or asserts affirmative defense to claim
v. Demurrer: can be filed by either party, admits factual premise but argues that pleading is insufficient 
vi. Discovery: process through which parties to a lawsuit gather information to support their claims and defenses

B. Fact/Code Pleading
i. Statutory basedSection 425.10 (a) 1: statement of facts constituting the cause of action using ordinary and concise language 
ii. All claims have elements that must align with facts in order to have a cause of action
		-Failure to state facts upon which relief can be 					granteddemurrer in CA or 12 (b) 6 federally
iii. Information and Belief: make allegations here when one lacks firsthand knowledge, but have the information from somewhere else
iv. Allegation: assertion of fact that has not been proven yet
v. Evidentiary facts: fairly detailed, “too hot”
vi. Conclusions of law: not detailed enough, “too cold”
vii. Ultimate statement of facts: in between, “just right”

C. Doe v. City of Los Angeles-fact pleading
i. Constructive knowledge: should have known
ii. Defendants have to be complicit in order to know/should know
iii. Plaintiff claims knowledge was commonly known; but fails to state to whom; needs to be documented 
iv. Plaintiff could have alleged on information and belief that there were confidential files regarding Kalish
		-Could file discovery against the Defendants for the files
v. Doctrine of less particularity: the Defendant has superior knowledge of facts, ultimate facts sufficient 
vi. Still missing facts that show that Defendants should have known of his past unlawful sexual conduct 
vii. As in Wood v. Moss, looking for evidence the Defendants have

D. Notice Pleading-federal standard
i. Requires less specificity generally; give notice to D 
ii. Rule 7(a): pleadings include complaints, answers to complaints, answer to cross-claim, counterclaim, etc. 
iii. Rule 8(a): pleading that states a claim for relief must contain
		-(1) short and plain statement of grounds for court’s 				jurisdiction
		-(2) short and plain statement showing pleader is entitled to 			relief
		-(3) demand for relief sought
iv. EXCEPTION: Rule 9(b), heightened pleading standard and Congressional statutes
		-Rule 9(b): in alleging fraud or mistake, a party must state with 		particularity the circumstances constituting the fraud/mistake
		-Congress exception: securities litigation 
v. Matters in law: federal court followed a procedural law of the state in which it sat
vi. Matters in equity: all federal courts followed a uniform set of rules
vii. Court-centered rulemakingpermits flexibility and streamlined method for revising rules; Advisory Committee created Federal Rules
viii. Courts began to vary pleading standards even though Rule 9 was supposed to be the only exception 

E. Leatherman
i. §1983 actionconstitutional claim against municipalities
ii. Respondeat Superior liability: employers responsible for conduct of employees when in scope of employment  
		-Doesn’t apply to municipalities; but can be sued for own 			conductnot training officers
iii. Appellate court held a heightened pleading standard so that it isn’t easy to bring suits against municipalities 
iv. Supreme Courtno need for a heightened standard with 8(a) 2
		-Only exception is Rule 9 (b), but doesn’t fit here
		-Also allowed for conclusory allegations
v. Case made it so that there were only two ways of heightened pleading standardsstatutes and rules

F. Bell Atlantic v. Twombly
i. Elements of claim: agreement/conspiracy to de-thwart de-monopolization and restraint of trade
ii. District Court says complaint is missing allegations of agreement
iii. Court of Appeals says the complaint is sufficient at the pleading stage (can get more facts during discovery)
iv. Complaint’s effectiveness depends on inferences of parallel conduct, not actual allegations
v. Strikes down ‘no set of facts’ language from Conley, so conclusory facts aren’t enough
vi. Need ‘plus factors’: something to rebut presumption of rational behavior prompted by common perceptions of the market
vii. As in Doe, evidence in the hands of D 
viii. Possible to plausible set of facts

G. Ashcroft v. Iqbal
i. Elements of the claim: intent to discriminate and discriminatory impact 
ii. Bivens action: allows individuals to bring a cause of action against the federal government 
iii. Qualified immunity: even if actions were unconstitutional, they were justified since the law was unclear and the country was in a state of emergency post 9/11 
iv. For Rule 12(b) 6 (motion to dismiss): presume that factual allegations are true 
		-But don’t have to assume conclusory allegations to be true; 			still allegation of facts though 
v. Must identify claim, reduce to elements, excise conclusory allegations, and then assess validity of complaint 
vi. Have to take all allegations as true even if a savvy judge thinks odds of proving case are slim, still allow case to proceed
vii. Different from Twomblycan infer intent from the law and can use common sense instead of savvy judge
		-But Twombly applies to all civil actions
		-Plausible set of facts 
viii. Rule 9(b) doesn’t allow evasion of Rule 8(a) 2
ix. Process: identify claim and break down elements, take out conclusory allegations, and see if remaining allegations support the claim
x. Conclusory allegations: stated at a general level, replicates or repeats elements of the claim, no ground level facts
xi. These cases turned notice pleading to fact pleading 

IV. ANSWER/MOTION TO DISMISS
A. Basics
i. Rule 11(b) 3: facts have to be certified by an attorney
ii. Rule 12(a) 1(A): D has 21 days to answer
iii. Rule 12(b) 6: motion to dismiss based on failure to state a claim
iv. Even if every fact is true, no recovery can be found (motion to dismiss)
v. If you don’t file a counterclaim with the answer, you lose it

B. Kingpay Vision v. J.C.
i. Alternatives to answering a complaint: admit allegations, deny them, state a disclaimer 
ii. Lacking knowledge=denial, failing to deny=admitted (Rule 8(b))
iii. “Demand of strict proof” is unacceptable as an answer 
iv. Negative defense: denial of allegation 
v. Affirmative Defense: introduces new facts that would defeat claim 

C. Affirmative Defenses
i. Not held to Iqbal or Twombly standards since only have 21 days 
ii. Only expect a reasonable investigation 
iii. Can also be called an avoidanceallows you to avoid result without contending the claim 
iv. Signs: asserting new claims or D has burden of proof
v. Rule 8(c) lists the affirmative defensesduress, fraud, illegality, res judicata, waiver, statute of limitations, etc. 

D. Northrop v. Hoffman
i. P alleged facts on wrong legal basisso district court dismissed the case
ii. Don’t have to state legal theory in your claim; but no conclusory allegations 
iii. Failure to cite statute or correct one doesn’t affect merits of claim
iv. Inferences drawn in P’s favor and take P’s facts as true
v. Claim did allege facts and align them with elementsso survives a motion to dismiss

E. Kirksey v. R.J. Reynolds Tobacco Co.
i. P satisfied 8(a) 2, but that only gets you past pleading stage; still need a claim/law to survive motion to dismiss
ii. Tort is preempted by federal law and court doesn’t have the power to make a new state law
iii. Need to have substance in the claim; procedurally and substantively
iv. D met the burden of proof by showing that no existing law can support P’s claim for relief
v. Consistent with Northropdon’t have to state claim until it’s challenged

V. SUBJECT MATTER JURISDICTION
A. Basics
i. Cannot be waived but can be challenged at any point during litigation by either party or the court
ii. Rule 8(a) 1: have to establish SMJ
iii. Factors: type of legal issue that may be presented (nature of controversy), amount in controversy (cash value), and characteristics of parties to the case (identifying attributes)
iv. General Jurisdiction: can hear any type of civil action except that which is excluded by statute (like state courts/trial courts)
v. Limited Jurisdiction: only exercise jurisdiction that is specifically conferred on them
vi. Burden of proof on party invoking court’s jurisdiction 
vii. Jurisdiction is derivativeif district court didn’t have SMJ, then appellate won’t 
viii. SC court over state courts not derivative, can review state court issues 
ix. Rule 12(b) 1: motion to dismiss based on lack of SMJ
x. Congress assigns jurisdiction to federal courts; cannot hear cases without authority vested by Congress; need statute as well

B. Federal Question Jurisdiction 
i. Article III, Section 2 of Constitution lists cases that can be heard in federal court
ii. “Arising under” jurisdiction found in §1331
iii. Osborn v. Bank of US: case arises under federal law if there is a potential federal ingredient implicit in that case (potential federal ingredient test)
		-Broad reading of Article III
		-Large scope means the constitutional component is met
		-Satisfying statute usually means Article III is satisfied
iv. Gully: Is the case truly about federal law in a significant way? Does claim affect validity and construction of law?
v. Creation Test: to satisfy §1331, federal law must create P’s cause of action (American Well Works)
		-Express right of actionstatute has private right of action
		-Implied right of actionCort factors
			-Is P part of class specifically protected by statute?
			-Any indication of legislative intent to create or deny 				such a remedy? MOST IMPORTANT
			-Would implying be consistent with underlying 					purposes of legislation?
			-Is claim in question traditionally relegated to state law?
		-Shoshone exception: substantive law relied on state law
vi. Essential Federal Ingredient Test: Grable test to satisfy §1331, has to be a state law claim
		-EFI embedded in P’s claim; necessarily raised
		-EFI is actually disputed by the parties
		-EFI must be substantialit is important to the federal system 		as a whole and hearing the claim keeps the balance between 			state and federal courts
vii. Gunn v. Minton: apply Grable factors
		-State courts can hear federal claims: concurrent jurisdiction
		-Case has to have essential federal ingredient, not potential
		-Technically can trace back all laws to federal law, so not 			enough to just be potential 
viii. Mottley: well-pleaded complaint rule-only allegations pertaining to elements of the claim are considered in determining if case satisfies §1331
		-Anticipated defenses by D are not considered
		-Need to satisfy statute on face of complaint/claim
		-P needs a real federal claim
viii.	  Artful pleading: where P attempts to conceal a federal law claim in 		  order to try it in state court, not allowed
	     ix.	  Declaratory Judgmentsdeclares rights without any coercive relief  		  such as damages and injunctions; who would be the P in a 				  damages/injunction case; look at who has a claim for damages and 			  measure jxdn from their perspective (whoever gets coercive relief)

C. Diversity Jurisdiction
i. §1332 required complete diversity and the amount in controversy must exceed $75,000
ii. Complete diversity: no P can be from same state as D, very strict 
		-Article III would allow minimal diversity, but statute requires 			complete diversity 
		-Does not need to exist at the time of the cause of action, but at 			time of filing
		-Exception is §1369: need minimal diversity only if more than 			75 people injured 
iii. Must demonstrate residence in a new state and intention to remain in that state indefinitely to prove domicile 
iv. Domicile judged from date of filing so doesn’t matter if citizenship changes 
v. Standard of appellate review: can only reverse if judge’s ruling of diversity was clearly wrong (no reasonable judge would come to same conclusion)
vi. Sue unincorporated corporationsthey’re citizens of any state where a member is domiciled 
vii. Rodriguez v. Senor Frog
		-Corporation is an artificial legal entity and has 2 domiciles 			(charter and principle place of business)
		-Bank One factors: voter registration, drivers license, tax 			filing, bank accounts, property, church/community 				membership, etc. 
		-Post-complaint events don’t undermine domicile
viii. Amount in controversy: has to exceed $75,000 without interests and costs (attorneys fees)
		-American rule: each side pays own attorney’s fees
ix. Legal certainty rule: helps D break down P’s good faith allegations if he/she can show the following:
		-P couldn’t recover under any circumstances (assuming P 			prevails on the merits) 
		-Allegation made is in bad faith 
			-Good faith standard is based on knew or should have 				known, so both subjective and objective 
x. Subsequent events: events after filing that decrease amount in controversy don’t oust jurisdiction, irrelevant
		-Owed money and didn’t pay it off 
xi. Subsequent revelations: event that reveals what actual amount in controversy was on the date of filing, ousts jurisdiction if P acted in bad faith (Coventry)
xii. Aggregation of Claims
		-1P & 1D: can aggregate all claims
		-Multiple Ps & 1D: each P has to satisfy amount in controversy; 			exception if claim involves single title/right where parties have 		a common and undivided interest
		-1P & Multiple Ds: P has to satisfy amount in controversy for 			each D; exception for joint and separate liability where each D 			may be held liable for total damages caused by Ds as a group
xiii. Declaratory or Injunctive Relief
		-Plaintiff viewpoint rule: value to P of obtaining relief
		-Either viewpoint rule: value result to either party which 			judgment would directly produce 
		-Party invoking federal jurisdiction: how much that person will 		gain/lose

D. Supplemental Jurisdiction 
i. §1367: got in the door with one claim, but need to bring another in that wouldn’t make it on its own
ii. Anchor claim, other claims satisfy 1331/1332, then common nucleus of operative fact
iii. Federal courts can decide some questions/claims that couldn’t have entered federal court on their own if the following elements are met:
		-Independent basis of SMJ
		-Factual relationship between claimscommon nucleus of 			operative fact
		-Sensibility in combining the cases into one proceeding
		-No potential to circumvent Strawbridge requirement (no 			Kroger evasion under  §1367(b))
			-No supplemental jurisdiction over those parties 					brought in under Rules 14, 19, 20, 24, etc. as P only
			-Kroger: allowing claim can lead to possible evasions of 				complete diversity rulejoinder would be used to get 				citizens of same state into federal court
iv. Pendent party jurisdictionbrought by P
		-Aldinger v. Howard: Congress didn’t intend federal 				jurisdiction on counties under §1983
		-Finley v. US: unless Congress allocates power, federal court 			doesn’t have jurisdiction without express statutory 				authorization 
v. §1367 changes pendent party jurisdictiondon’t have to infer legislative intent anymore, gives courts power and discretion unless there’s a federal statute expressly prohibiting jurisdiction 
vi. Ancillary jurisdiction: claims and parties brought in by anyone other than P
vii. §1367(c): discretion to allow jurisdiction and can dismiss if:
		-Claim raises novel or complex issue of state law
		-State claim substantially predominates over original claims
		-District court has dismissed all claims which it has original 			jurisdiction 
		-Other compelling reasons in exceptional circumstances 
viii. UMW v. Gibbs: met §1331 (on one claim) but not §1332, so need supplemental jurisdiction 
		-More efficient for one proceeding since facts are the same 	 
		-For discretion, look at judicial economy, convenience and 			fairness to litigants 
		-Hurns Test: state law claims are appropriate for federal court 			if they form a separate but parallel ground for relief also 			sought in a substantial claim based in federal law
		-If the federal claim is dismissed before trial, so should the 			state claims
			-Power to determine jurisdiction, discretion to decline
			-Obligation to hear claims for §1331/§1332
ix. Can retain jurisdiction when fair, efficient, and convenient 
x. Need anchor claim to satisfy §1331/§1332 and then another claim to constitute common nucleus of operative fact to use §1367
xi. For §1331, use, §1367(a, c); for §1332, use §1367(a, b, c) 
xii. 1367 a gives power, b takes away and c has discretion 

E. Removal
i. §1441(a): taking action from state court to federal court when action could have originally been filed in federal court
		-Dependent on §1331, §1332, §1367
		-Can only remove if whole claim can be filed under §1441(a)
		-Just have to satisfy one of the three above statutes 
ii. Have to satisfy a and b or c by itself; D can remove only
iii. District court must sit in same geographical area as state courtcan only remove to one court then
iv. §1441(b): doesn’t allow removal if D is from same state the action is filed in (applies to §1332); citizenship of fictitious names disregarded
v. §1441(c): allows for removal when federal and state claim don’t arise under common nucleus of operative fact; can remove all of the claim if federal claim is removable on its own 
		-§1331 use only, can apply only if a and b don’t work
		-Federal claim stays in federal court but remove state claims to 			state court
vi. §1446: file notice of removal with short and plain statement and file process within 30 days; all Ds need to consent to removal; diversity has 1 year to remove (De Jongh) 
vii. §1447: motion to remand filed within 30 days of filing §1446(a); remand not reviewable  
viii. Parties joined fraudulently, nominally or formally will be ignored 

F. Challenging SMJ
i. Direct attack: challenge SMJ with 12 (b) (1)
			-Can be raised by either party any time before completion of 				appellate process
ii. Normally resolve issues of SMJ first; if it’s lacking, it will be dismissed and won’t need to look at PJ
iii. Collateral attack: can attack judgment of a court lacking SMJ through a separate/collateral proceeding 
			-Was court’s lack of jxdn clear such that exercise of jxdn was an 			abuse of authority? 
			-Did jxdn issue present only a question of law? 
iv. If negative responses to any above, ask the following: 
			-Have any of the original parties justifiably relied on defective 				judgment? 
			-Was question of jxdn actually litigated and decided by tribunal 			capable of making such a decision?  
			-Was party challenging SMJ able to raise that objection in prior 				proceeding? 
v. Strong policy against permitting collateral attacks

VI. PERSONAL JURISDICTION
A. Basics
i. Have to satisfy PJ as well as SMJ
ii. Question of whether court has power to enter judgment that binds parties to lawsuit
iii. Have to satisfy due process clause
iv. Tied to territoriality, each state as separate sovereign and can only exercise PJ over persons or property connected to forum State
v. P can’t object since chooses forum
vi. Tailored long arm statutes carefully delineate the circumstances under which jxdn may be taken over an out of state D
vii. Due process long arm statutes authorizes courts to assert jxdn whenever it wouldn’t violate due process

B. Traditional Approaches (In Personam jurisdiction)
i. Use service of process statute, not long arm 
ii. Physical Presence: anyone served while in that state gives court PJ; also called transient jurisdiction
		-Physical presence alone is not enough for PJ
iii. Voluntary Appearance: sued but not served within state, action besides objecting to PJ waives PJ defenses
		-Can only object to PJ or remove claim to federal court
		-Special appearance: only appear to object to PJ
		-Forum selection clause: contract that waives PJ since parties 			agreed on where lawsuits would be brought (cannot object)
iv. Consent to service on an agent: agree to be served in state through another (can be express or implied)
v. Domicile: permanent place of residence (for person) or principle place of business/place of incorporation (for businesses)
		-Can be sued when out of the country 

C. Quasi In Rem Jurisdiction
i. Jurisdiction over D through attachment of his property in the state; can collect up to the value of the property 
ii. Need to still show minimum contacts and property’s relation to claim 
iii. True in remtries to get jurisdiction of property against the rest of the world

D. Specific Jurisdiction
i. Specific when claim arises out of D’s contact with forum state
ii. Three prong approach: purposeful contacts, relatedness, reasonableness
iii. Minimum contacts test: must have minimum contacts with forum state so that maintenance of the suit doesn’t offend traditional notions of fair play and substantial justice; relationship among D, forum and litigation (International Shoe v. WA-conducted business in state)
		-Purposeful contacts such that it is reasonable to expect 	to be 			sued in WA
		-No contacts=no PJ (never)
		-Sporadic/single contact that is related and gives rise to the 			claim=can have PJ (sometimes)
		-Continuous, systematic, and related=PJ (usually)
		-Continuous, systematic, and substantial=PJ (always); general 			jurisdiction 
iv. Continuous=ongoing, systematic=planned and organized
v. Purposeful Availment: arises when D’s actions create substantial connection with forum state and deliberately engages in significant activities to create a continuing obligation (Burger King-contract)
		-Need a realistic appraisal of the facts of the case to 				determine if they’re sufficient to say you have purposeful and 			meaningful contacts such that you’d be on notice that you 			could be sued for claims arising out of that contact 
vi. D has to prove compelling case of why PJ would be unreasonable 
vii. Rule 4(k) 1A: use law of the state where district court is located
viii. Rule 12(b) 2: motion to dismiss based on lack of PJ
ix. Passive buyer: accepts seller’s price, doesn’t negotiate, orders by phone or by mail; does not initiate contact (Chalek v. Klein-stream of commerce satisfied if manufacturer on notice that it would be reasonable to be sued there) 
x. Active buyer: negotiations, inspect facilities, come into state 
xi. Stream of Commerce: awareness of products reaching the forum PLUS a meaningful activity (like marketing, office, solicitation) (from O’Connor and Asahi)
xii. Purposeful contact: sought out a US distributor (targeted forum) and succeeded (McIntyre-stream of commerce)
		-Kennedy: ‘majority’ opinion, about targeting forum
		-Breyer (concurring): single sale not enough but otherwise 			agrees with RBG
		-RBG’s opinion: use convenient litigation, one sale is enough
xiii. Agency theory: subsidiary does something important for corporation such that without it, corporation would have to carry out service 
xiv. Effects Test: forum has PJ over D who causes effects in a state by an act done elsewhere with respect to any cause of action arising from these effects, and when D does commercial activity out of state that affects the forum (Calder v. Jones, Walden v. Fiore)
		-Use when D commits intentional tort, P feels harm in forum 			state and D knew it would be felt in forum state
		-D’s connection with forum state cannot only be P
xv. Causation Tests/Relatedness (Nowak)
		-But-for: anything in chain of causation, loosest test
		-Proximate: direct cause, use but-for and legal cause (D’s 			contacts were substantial in bringing about harm to P) (also 			considered substantive relevance), strictest test
		-Lies in the wake/substantial connection: claim emanates from 		contact, contact and claim somehow connected that suit in 			forum state is foreseeable
xvi. Reasonableness/Gestalt Factors (Asahi)
		-D’s burden of appearance
		-Forum-state’s interest in suit
		-Convenience for P
		-Efficiency of administration of justice
		- Policywould another forum’s interests be undermined?

E. General Jurisdiction
i. Claim doesn’t arise out of D’s contacts with state but D has enough contacts to feel “at home” in forum state (connected to domicile)
ii. Have to be so much “at home” that it’s tantamount to domicile (Daimler)
iii. Perkins: found general jurisdiction because Philippine company had temporary place of business in Ohio
iv. Helicopteros: no place of business in Texas, not continuous and systematic; no PJ
v. Goodyear: no PJ, general jurisdiction only applies when activities are continuous, systematic and substantial 
vi. Can get general jurisdiction in incorporated state and principle place of business; if you satisfy general, you satisfy specific 

F. Challenging PJ
i. P has to show that court has jurisdiction over D if D challenges PJ
ii. Direct Attack: motion to dismiss, motion to quash service or included in answer to complaint; takes place in initial proceeding
		-Can file through 60(b)(4) if D has default judgmentasks 			to set aside judgment and void it if found that court has no PJ 			over D
iii. Collateral attack: default judgment entered against D and P wants enforce it in another proceeding; so D can challenge it in this new proceeding

VII. VENUE
A. Forum Non Conveniens/12 (b) 3
i. Permits a court to decline the exercise of jurisdiction in order to permit a suit to be filed in another more convenient forum 
ii. Dismissal doctrine, not transfer 
iii. Alternative for federal court would be foreign country; alternative to state court would be foreign country or sister state
		-BUT state/federal courts can’t transfer to a foreign 				countryso they dismiss the case instead 
iv. Alternative forum usually found where it provides remedy to P
v. To rebut strong presumption in favor of P’s choice of forum, D must show (1) that there is an available alternate forum and (2) that the balance of private and public concerns implicated by choice of forum weighs heavily in favor of dismissal (Gilbert factors)
vi. Private interests: availability of proof, compulsory process for witnesses, cost of attendance for witnesses (Piper)
vii. Public interests: local interests, administrative difficulties, conflict of law problems, forum’s familiarity with governing law  
viii. Very similar to Gestalt factorslook at private factors of P, D, and witnesses and public factors of government and courts
ix. P’s choice given deference when resident or citizen of forum

B. General Venue Statute (§1391)
i. Venue: location where you bring a lawsuit; can have several proper venues
ii. Different from PJvenue about convenient location and PJ about power over persons; PJ geared towards states and venue geared towards districts
iii. General statutes apply to all diversity cases and most federal question cases
iv. Specific statutes are mostly supplemental to the general statutes 
v. §1391 (a): governs venue of all civil actions, regardless of transitory or local nature, except otherwise provided by Congress  
			-Local: actions pertaining to real property
			-Transitory: everything else
vi. §1391 (b) (1): venue is proper if D is a resident of the state in which the district is located; multiple Ds can be from different districts but have to be all in one state
vii. §1391 (b) (2): venue is proper in a district where substantial events or omissions giving rise to the claim occurred or a substantial part of the property that is the subject of the action is situated (Bramlet)
			-Don’t have to pick the place with the most substantial event 
viii. §1391 (b) (3): fallback provision if 1 or 2 doesn’t work; can use when no federal district in US can satisfy 1 or 2; have to satisfy PJ when using this
ix. §1391 (c) (1): applies to individual domiciled in a district as resident of the state; defines residency 
x. §1391 (c) (2): for corporations, D is a resident in any district where D subject to PJ; P resident of principal place of business
xi. §1391 (c) (3): person who is not a citizen or resident of US (alien) can be sued anywhere; but don’t get PJ automatically 
xii. §1391 (d): states with more than one district and corporation as Ds; have to do PJ analysis for each district, D is resident of district with most significant contacts 

C. Transfer of Venue in Federal Court
i. Court can transfer based on two statutes: §1404 (a) and §1406 (a)
ii. §1404 (a): use when already in proper venue and want to transfer to a more convenient district; can transfer case to any district where it might have been brought or any district the parties have consented to 
iii. D has to establish that case is clearly more convenient elsewhere 
iv. Transfer is at the judge’s discretion 
v. Threshold questions for §1404 (a): (1) is venue proper here? And (2) could the case have been filed in the other district? (apply §1391 (b))
			-Measure venue in initial court, ask whether venue is proper in 				transferred court, then apply balancing test/Skyhawke factors 	
vi. Van Dusen Rule: substantive law from originating court travels with the case (except for federal question cases)
vii. If original court had proper venue, but lacked PJlaw doesn’t transfer under §1404 or §1406
viii. §1406 (a): use when suit filed in improper venue and want to transfer or dismiss it; law does not travel using this statute
ix. Threshold questions for §1406 (a): (1) is venue improper in originating court? And (2) does transferee court have PJ and proper venue? And (3) does the interest of justice demand transferring the case rather than dismissing it?

D. Forum Selection Clause
i. Provision in contract that specifies forum that lawsuits falling under contract can be brought in 
ii. Threshold questions: (1) does lawsuit fall under the clause in the contract? And (2) is it enforceable? 
iii. Usually, presume clause to be valid and enforceable unless it would be VERY unfair/unreasonable, unjust, invalid for fraud, or inconvenient 
iv. Use §1404 (a) to enforce clause if clause includes federal courts (federal court can’t transfer to state court) (Atlantic Marine)
v. Law doesn’t transfer in this case since law specified in clause
vi. Use §1404 (a) since original venue likely passed §1391 (b) and thus has proper venue 
vii. Only look at public factors for §1404 (a) under forum selection clause 

VIII. SERVICE OF PROCESS
A. Basics
i. Service of process=summons & complaint 
ii. Need to properly serve and satisfy PJ (need both) 
iii. But without proper service, valid PJ doesn’t matter and vice versa 
iv. Need to comply with Rule 4 and due process 
v. Rule 12(b)(5) challenges processwaived if omitted from pre-answer motion to dismiss or the answer, whichever is first 
B. Rule 4
i. 	Summons tells you you’re being served; server can be anyone over 18 and not a party to the suit 
ii. Rule 4(d): waiving service 
iii. Attach a waiver of service to complaint and send to D
iv. Have at least 30 days to return waiver and have 60 days after request was sent to answer the complaint or 90 days if not in US (Rule 4 (d)(3))
v. 	Filing waiver with court completes service; use that date as date of service   (Rule 4(d)(4))
vi. Waiving service doesn’t waive any defenses (Rule 4(d)(5))
vii. If D doesn’t return waiver, will have to pay fees later (Rule 4(d)(2))
viii. Rule 4(e): service on individuals
ix. State law of where district court is located or where service is made (Rule 4 (e)(1)) 
x. 	So can use (1) or (2)use state or federal 
xi. P can deliver copy of summons & complaint to D personally, leave at D’s dwelling or usual place of abode with someone of suitable age and discretion who resides there, or to an agent who has been authorized by appointment or by law (Rule 4 (e)(2)
xii. Rule 4(h): service on corporation
xiii. Can serve using state law (Rule 4(h)(1)(A))same as Rule 4(e)(1)
xiv. Can serve an officer, managing or general agent or any other agent authorized by appointment or law (Rule 4(h)(1)(B))
xv. Not proper service if agent does not work for company being sued; also courts resolve doubts in favor of party seeking relief under Rule 60(b)(4) (American Institute v. Affinity)
			-Substantial compliance: liberal approach to process, courts 				don’t usually demand strict adherence
			-Factors: procedural posture, type of service involved, whether 			P made good faith mistake, whether D is evading service, 				whether D received actual notice, whether justice would be 				served
xiv.	  Rule 4(m): if D not served within 120 days, court can dismiss action 			  without prejudice; can be extended for good cause
C. Due Process
i. 	No person shall be deprived of “life, liberty, or property without due process of law” (5th and 14th amendments)
ii. 	If deprivation of liberty/life/propertyneed due process
iii. 	Due process depends on the circumstances and is highly fact dependent; doesn’t require actual notice 
iv. 	Identify method that is feasible and reasonably certain to give notice and fair opportunity to be heard 
v. 	Feasibility measured by balancing interest of P giving notice and D receiving notice
vi. 	Reasonably certain measured from recipient’s view
vii. If many are feasible, just choose one (doesn’t have to be the best one)
viii. If none are feasible, choose one of the alternatives that is not substantially less likely to succeed than the other available methods
ix. 	Notice must be reasonably calculated to inform parties affected by the proceedings with due regard for practicalities and peculiarities of the case; publication on its own is not reasonably certain to work (Mullane)
				-Notice must reasonably convey required information and 					provide reasonable time period in which to respond 
				-Use method desirous of actually informing the other party
				-Balance burden on P to serve vs. interest of D getting notice


IX. ERIE DOCTRINE
A. Basics
i. 	Generally, in federal diversity cases, apply state substantive law and federal procedural law
ii. 	Erie Doctrine: a federal DC exercising jurisdiction over a state law claim must apply the same substantive law as would be applied by the courts of the state where court sits
iii. 	ED identifies which state substantive law to apply and in cases of conflict, whether state or fed law should apply
iv. 	Procedural law: pertains to law of litigation, technical rules in civ pro like SOL 
v. 	Substantive law: things that govern everyday laws, creates rights and obligations like torts and contracts
vi. 	Supremacy Clause: valid federal law trumps state law
vii. **1367(d)’s tolling period doesn’t substantially affect SOL; it’s an incidental effect
B. Questions before Tracks
i. 	Is there a conflict?
ii. 	Three steps: identify potential conflict, identify issue to be resolved, and determine whether federal standard is sufficiently broad to control resolution of the issue 
iii. 	If this question fails, there is no conflict so stop analysis and apply state law
iv. 	Then ask: is the federal law valid? 
C. Track 1: Federal Procedural Statute
i. 	Does the federal statute operate within the federal procedural system? What does it do?
ii. 	Is it rationally classifiable as procedural? 
iii. 	Standard is by members of Congress
iv. 	Easy to satisfyincludes promoting fairness and efficiency, or gives discretion
D. Track 2: Federal Procedural Rule
i. 	Rules Enabling Act: delegated some powers of procedure to SC
ii. 	Is the FRCP rationally classifiable as procedural?
iii. 	Does the FRCP abridge, enlarge or modify any substantive right?
				-Does it alter elements of the claim or SOL or remedy?
iv. 	Must identify the potential substantive right that may be violated and see if rule alters that right in some significant fashion; right is usually the claim or remedy with the claim 
v. 	Easy to satisfy since rules have strong presumption of validity 
E. Track 3: Judge-Made Doctrine
i. 	Is it rationally classifiable as procedural?
ii. 	Asking about substantive right again too (see below)
iii. 	Is it outcome-determinative at the forum shopping stage?Would P choose the federal over state forum to gain a substantive advantage that would lead to inequitable administration of law? (refined outcome-determinative test)
iv. 	Does filing the claim in a federal court alter the elements of the claim, SOL or remedy (substantive right)?

X. JOINDER OF CLAIMS AND PARTIES
A. Rule 18(a): Joinder of all claims
i. 	Applies to counterclaim, claim, cross-claim and 3rd party claim
ii. 	Counterclaim: whenever some claim has been filed against you; response
iii. 	Cross-claim: claim against co-D or co-P (co-party files against co-party)
iv. 	3rd party claim: filing against 3rd party or 3rd party files against you
v. 	Liberal joinder of claim but need to meet SMJ and venue
B. Rule 13a-g: Counterclaims
i. 	Permits D to assert as a counterclaim any claim against P
ii. 	Can join as many claims as you want, related or unrelated
iii. 	Compulsory counterclaim under Rule 13(a)(1): claim that exists at time of pleading and arises out of transaction or occurrence as opposing party’s claim AND doesn’t require adjudication over parties whom the court may not acquire jurisdiction 
				-Must be asserted or it’s waived
				-Must be a logical relationship: essential facts are so logically 					connected that considerations of judicial economy and fairness 				dictate that issues should be resolved in one suit; liberally 					interpreted (Law Offices of Leonard v. Mideast)
iv. 	Exceptions under Rule 13(a)(2): claims that were subject of another pending action at time the federal action was commenced; claims by a D over whom the court has obtained only in rem or quasi in rem jurisdiction if that D has not filed any other counterclaims against P
				-Exception is waived if D asserts any type of counterclaim 
v. 	Rule 13(b): permissive counterclaim; any claim that isn’t compulsory
vi. 	Rule 13(c): doesn’t diminish recovery sought by opponent, can differ or exceed from that relief
vii. Rule 13(d): can’t assert a counterclaim against the US
viii. Rule 13(e): can allow a claim to come into an action after it has matured/perfected (Burlington)
ix. 	If compulsory counterclaim is filed in a separate court, first to file rule will allow the first court to enjoin the second actionrids any unfairness of P judge-shopping
x. 	Compulsory counterclaims arise from same transaction or occurrence so always meets §1367(a)common nucleus of operative fact
xi. 	Majority of courts see them as the same and allow permissive cc only if it rests on independent basis of jxdn
xii. Normally, permissive claims will not satisfy supplemental jurisdiction (Hart v. Clayton)
xiii. Emerging/minority rule for permissive counterclaimsmay not satisfy same transaction test but could satisfy common nucleus test (require factual/legal overlap) so can exercise supplemental jxdn; can have permissive cc that arises out of common nucleus 
xiv. If court denies jxdn, §1367c requires them to give a reason for denial
xv. Every counterclaim needs to satisfy SMJ, NOT VENUE (P had choice of venue)
xvi. Rule 13(g): cross-claim; allows filing only if arises from transaction or occurrence that is the subject matter of original action or counterclaim
				-Always permissive; must satisfy SMJ 
				-Co-parties become opposing parties 
xvii. Once Rule 13(g) is satisfied, Rule 18(a) allows the party to file claims totally unrelated as long as SMJ is satisfied (RMG v. Atlantis)
xviii. Cross-claim has to be included in complaint (pleading), so can amend complaint to include it (Harrison v. M.S. Carriers)
C. Rule 17-Real Party in Interest
i. 	Real Party in Interesthas substantive claim or authority to bring that claim
ii. 	Rule 17(a)(1): can act on behalf of others, ex: guardian, trustee, bailee, etc. 
iii. 	Rule 17(b): capacity to sue; people capable to represent themselves (has to do with age/mental competency)
iv. 	Rule 17(a)(3): if P isn’t real party in interest, courts give reasonable time to find the actual one
v. 	P usually presumed to be real party in interest, but if D objects, P has the burden of proof
vi. 	Protects D from subsequent action by party actually entitled to recover and ensures that judgment will have proper effect as res judicata
vii. Protects P by requiring court to add real party in interest instead of dismissing it and allowing survival of expired SOL through a relation back provision 
viii. Collusive transfers §1359district court shall not have jurisdiction if any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke jurisdiction of such court
				-Usually only applies to parties trying to create federal 						jurisdiction but some courts also apply it to destroying 						diversity as well
D.   Rule 20-Permissive Joinder
i. 		Permissive joinder of partiesallows Ps and Ds to be joined without a 	limit
ii. 		Need not have joint interest in matter in dispute 
iii. 		Claims must involve same or series of transactions AND common 	question of law or fact 
iv. 		Broader than Rule 13(g) since includes series of transactions as well
v. 		Also satisfies common nucleus test and §1367(a) 
vi. 		Have to satisfy SMJlook at §1367(b) when Rule 20 is used
vii. 		§1367(b): no supplemental jurisdiction if claims by P against persons made parties under Rule 14, 19, 20, or 24 or over claims by persons proposed as Ps under Rule 19 or seeking to intervene as Ps under Rule 24; when exercising supplemental jurisdiction would be inconsistent with jurisdiction requirements of §1332
viii. 		Not meeting a-in-c is okay under jurisdictional requirements but not 	meeting complete diversity evades §1332, so would fail §1367(b)
			-Treat diversity differently because want to provide non-				biased forum so home-state litigants aren’t favored 
			-Contamination theoryeither dismiss suit or party 					contaminating claim; P could lose original jurisdiction 					(Exxon/Star-Kist) 
D. Rule 13h-Joinder of parties
i. Rule 13(h): joinder by Ds, Rules 19 and 20 govern addition of a party under cross-claim or counterclaim 
ii. Gives rights of P to counter-claimant or cross-claimant 
iii. Still need to establish PJ and SMJ 
iv. Venue only applies to original claim (P’s claim), not counterclaim
v. Joinder here has to accord with Rule 19 or Rule 20 (Schoot)
vi. Don’t need to satisfy diversity between counter-claimant and added party (Hartford v. Quantum) 
vii. §1367(b) doesn’t apply to D since it applies to Ps to prevent them from circumventing diversity jxdn 
E. Rule 14-Impleader
i. Rule 14: joinder of third parties by D, can file complaint for nonparty for indemnity for claims against D 
ii. Must satisfy PJ and SMJ 
iii. D becomes third party P against third party D (person impleaded)
iv. Rule 14(a)(1): impleader or indemnity claim against third party D
v. Rule 14(a)(2): claims that third-party Ds can make 
		-Must assert any defense against third party P under Rule 12
		-Must assert compulsory counterclaims (against third party P, 			Rule 13a), and permits permissive counterclaims (third party 			P) and cross-claims (Rule 13(g)) against third party D
		-May assert any defense against P 
vi. Rule 14(a)(3): allows original P to bring claim against third party D
vii. Rule 14(a)(5): allows third party D to implead as many other Ds as they want (called nonparties) 
viii. Rule 14(b): allows P to indemnify itself just like D 
ix. Complete diversity rule only applies to literal Ps and Ds, not third party Ds (Guaranteed Systems-judge made a mistake of thinking §1332 changed because of §1367)
x. Third party doesn’t need to satisfy §1332; Rule 14 for indemnity claims only (Walkill v. Tectonic) 
xi. Step by step approach
		-Identify IBJ
		-Identify Rule and if it’s been followed 
			-IBJ for this
			-If not, then §1367(a)
			-Then §1367(b) and consistency with jurisdictional 				requirements of §1332
			-Then §1367(c) if necessary 
F. Rule 24: Intervention by absentees
i. Stranger to lawsuit coming in to protect own interests
ii. Rule 24(a)(1): unconditional right to intervene by statute OR
iii. Rule 24(a)(2): interest in subject matter; claim has to be timely, have to have interest in property, interest impaired if can’t intervene, and interests not adequately represented 
iv. Rule 24(b): permissive intervention, conditional right by statute OR has claim with common question of law or fact 
v. Rule 24(c): file pleading to explain interest in suit 
vi. Court can impose limits and conditions on intervention 
vii. Once entered into suit, intervener is a literal P or D
viii. Timeliness is about prejudice or disadvantage to other parties in the suit and measured at time of interest in suit, not beginning of suit
ix. Strong presumption that interests are adequately represented (Great Atlantic v. East Hampton)
x. Permissive interventionlook at adequate representation, nature and extent of interest, collateral issues
xi. Indispensable party=absolutely required to be joined as an original party because their rights would be so prejudiced if they weren’t in the suit that it would have to be dismissed 
xii. Won’t allow intervention of indispensable parties because they should have been joined at the outset 
xiii. Not diverse and not indispensable parties can intervene and doesn’t destroy complete diversity 
xiv. Intervention will destroy diversity if party is indispensable (Mattel)
xv. When government representing, adequacy presumed (intervention)
G. Interpleader 
i. Person who holds an asset and there are adverse claimants who say they have a right to that asset, interpleader allows them to fight it out
ii. Avoids multiplicity of lawsuits and chance of stakeholder paying twice
iii. Stake=asset, stakeholder=has asset, claimants=want the asset
iv. Adverse claimantseither both want full stake or collective claims are greater than the whole stake 
v. Strict interpleaderstakeholder gives stake to court to have claimants litigate amongst themselves, stakeholder has no interest 
vi. Defensive interpleaderclaimant sues stakeholder, cases where stakeholder doesn’t owe stake to anyone, thus has an interest
vii. Stakeholder must be faced with claims against a single obligation
viii. Firstdecide if claims are adverse; if they are, then allow litigation amongst adverse claimants 
ix. State courts also allow interpleader actionsfeasible if all from the same state and subject to PJ
	
	Statutory Interpleader
	Rule Interpleader under Rule 22

	SMJ
	§1335- at least two claimants diverse from one another (minimal diversity); stake worth at least $500.
	Normal rules- §1332; complete diversity; stake worth over $75,000.

	Venue
	§1397- district in which any claimant resides.
	Normal rules- §1391.

	PJ
	§2361- in any district (nationwide service); see Rule 4(k)(1)(C).
	Normal rules- borrow state long arm statute under Rule 4(k)(1)(A).

	Deposit of Stake with Court
	§1335- must deposit stake or bond with court.
	Optional.

	Enjoining other Proceedings
	§2361- court may enjoin all other suits against stake.
	Court may enjoin all other suits against stake.


x. §1335: stakeholder can be one of the claimants too, if some claimants claim less than $500, it’s okay; collectively must exhaust stake
xi. Only use §1397 when using §1335
xii. §2361: state/federal court can enjoin other proceedings when interpleader is filed 
		-Just need minimum contacts with US
xiii. Anti-Injunction Act: prohibits federal court from enjoining state court proceedings UNLESS
		-Expressly authorized by Congress
		-Necessary in aid of court’s jxdn
		-Necessary to protect/effectuate judgments
xiv. Rule 22: use regular SMJ and venue and PJ statutes 
xv. If claimant can get what they want/are entitled to without impairing the other claimant’s interest, the claimants are not adverse (Colts v. Baltimore)
xvi. Rule 22(a)(2): D can seek interpleader through cross-claim or counter-claim (Geler-Totten trust case about who got funds) (go to 13(h) and then 19 or 20)
H. Rule 19-Compulsory Joinder
i. Forces joinder of absent partycourts decide
ii. Motion to dismissRule 12(b)7: failure to join a required party 
iii. Three questionsIs the absentee a required party? Is it feasible to join the required party? Should the case be dismissed because cannot join a necessary party?
iv. Required party if feasiblecomplete relief, prejudice to absent party, prejudice to existing party (Rule 19(a))
		-Cannot accord complete relief without their 					involvementcould be more litigation, can’t get all the relief 			they need in the suit
		-Interest in subject of action that could be impaired or 				prejudiced if not joined
		-Have interest and absence might harm an existing party by 			exposing them to risk of incurring double/multiple liability or 			otherwise inconsistent obligations 
v. Usually complete relief alone is not enough to show party is required
vi. If feasible, court must order that party to be joined
vii. For whether joinder is feasiblehave to satisfy SMJ and PJ; venue not a factor but if party objects to it, and joinder would make venue improper, court must dismiss party
viii. Joinder not feasible when SMJ/PJ destroyed or proper objection to venue
ix. When joinder isn’t feasible, court can decide in equity and good conscience whether to dismiss the case (Rule 19(b))
		-Extent to which a judgment rendered in person’s absence 			might prejudice that person or existing parties 
		-Extent to which court can avoid prejudice by protective 			provisions in judgment, shaping relief or other measures
		-Whether a judgment rendered in person’s absence would be 			adequate (complete relief)
		-Whether P would have an adequate remedy (other forum?) if 			action were dismissed 
x. If prejudice cannot be avoided, must dismiss the case
xi. Dismissing the case means party is indispensable; keeping it means the party isn’t 
xii. Very often, solution in Rule 19 cases is to file an interpleader; not feasible merely means that the absentee cannot be brought into the suit by the P (Provident-about who drove car and Dutcher’s liability)
xiii. Sovereign immunityprejudices party (Pimentel-Philippines case)
xiv. Joint tortfeasors are not required parties, don’t need to be named in one suit (Temple)

XI. ADJUDICATION WITHOUT TRIAL
A. Summary Judgment-Rule 56
i. 		Rule 56either party can file on claims or defenses 
ii. 	Pre-trial challenge of sufficiency of evidence of opponent’s case 
iii. 	Decreases amount of suits that go to trial, efficiency rationale
iv. 	Rule 56(a): no genuine dispute of material fact
v. 		Rule 56(b): can file any time until 30 days after close of discovery
vi. 	Rule 56(c): can file documents to support motion, affidavits (signed under oath) 
			-Documents must be reducible to admissible evidence like 				witness testimony 
vii. 	Rule 56(d): can object to motion when facts aren’t available to non-movant; ask for more time for discovery 
viii. Rule 56(e): failing to address/support fact; court can give opportunity to address it, consider it undisputed, grant SJ or issue other orders
ix. 	Movant needs to support all elements of claim if P; trying to create presumption that no reasonable jury could find for D
x. 		Rule 56(f): court can grant motion for non-movant, grant on grounds not raised by party or can consider summary judgment on its own (sua sponte)
xi. 	Rule 56(g): can enter order stating any material fact that isn’t genuinely in dispute (partial SJ)
xii. 	Rule 56(h): document in bad faith, has to pay fees or held in contempt/sanctions
xiii. Burden of persuasionusually on P to prove complaint by some legal standard (usually preponderance of evidence); pertains to responsibility at trial
xiv. 	P needs to support every element of claim to show that no reasonable jury could find against her
xv. 	If P’s motion is denied, D doesn’t have to respond
xvi. 	Burden of productionneed to identify evidence that would compel a jury to rule in your favor; once this is met, it shifts to non-movant to refute at least one element of the claim 
xvii. No reasonable juror could find against me in absence of response from the other side by a preponderance of evidence 
xviii. Material factrelevant in establishing/challenging the claim
xix. 	Genuine disputereasonable minds could differ
xx. 	For a proper motion, must provide factual material reducible to admissible evidence to support all elements of claim such that no reasonable juror would rule against her
xxi. 	Summary judgment should be granted where evidence is such that it would require a directed verdict for the moving party (Anderson)
xxii. D has two options in negating/refuting elements of P’s claimcan show affirmative evidence against one of the elements OR can show that P has no evidence (Celotex)
xxiii. Can use interrogatories to find out P’s evidence 
xxiv. Rule 56(a) allows courts to grant partial summary judgment
xxv. Rule 36: have to admit or deny matters within 30 days, no answer=admission (Johnson-copyright of song) 
xxvi. Example of sua sponte summary judgment in Goldstein-fire sprinkler system and insurance policy 
B. Motion for Judgment as Matter of Law-Rule 50
i. 		Rule 50(a)(2)motion made after opponent presented their evidence and before submission to the jury; can be on an issue (partial) 
ii. 	Court finds that reasonable jury wouldn’t have had legally sufficient evidentiary basis to find for party on that issuecourt can resolve issue against party and grant motion for judgment as matter of law against the party on a claim or defense that can be maintained or defeated only with a favorable finding on that issue (Rule 50(a)(1))
iii. 	Unlike SJ, P can’t file this with complaint, have to wait for D to present case
iv. 	Rule 50(b)can renew motion 28 days after entry of judgment or after jury discharged; have to had filed motion during trial first 
v. 	Judge must view evidence in favor of nonmoving party
vi. 	Judge can weigh evidence and assess credibility 
vii. 	Have to meet preponderance of evidence standard (Honaker v. Smith-ugly house set on fire, P had to show that D did in fact set the fire)
viii. Nonsuit: motion made after P presented case, P has introduced insufficient evidence to support claim
ix. 	Directed verdict: motion made at close of all evidence, evidence taken as a whole only supports one outcome
x. 		Judgment notwithstanding the verdict: motion after verdict, renews previously made motion 
xi. Same standard as SJno reasonable juror could find for non-movant	
xii. Rule 50(c)if court grants renewed Rule 50, must conditionally rule on Rule 59 if Rule 50 judgment is reversed or vacated; conditionally rule 59 doesn’t affect rule 50 judgment’s finality
xiii. Rule 50(d)motion for new trial under Rule 59 must be made within 28 days after entry of judgment
xiv. Rule 50(e)If court denies Rule 50 motion, prevailing party can appeal for a new trial while in appellate court if that court reverses
xv. Reversal of directed verdict requires new trial
xvi. Reversal of JNOV requires verdict be reinstated 
C. Motions for a New Trial
i. Rule 59(a)can grant after a jury/nonjury trial; for nonjury, court can open judgment, take more testimony and amend findings of facts
ii. Rule 59(b)motion must be made within 28 days after entry of judgment
iii. Rule 59(c)if motion based on affidavits, must file them too; opposing party has 14 days to file own affidavits and court can permit reply affidavits
iv. Rule 59(d)court can grant motion on its own after giving parties reasonable notice and opportunity to be heard
v. Rule 59(e)motion to alter/amend judgment made within 28 days 
vi. Motion for new trial only granted to redress prejudicial errorsaffect fundamental fairness of trial process and may have infected judgment
vii. Ex: errors in jury selection or instructions, erroneous evidentiary rulings, misconduct, excessive/inadequate verdict, etc. 
viii. Rule 60 (b) 4: gives you a year to void judgment 
ix. Rule 61unless justice requires otherwise, no error in admitting or excluding evidence is ground for granting a new trial, setting aside a verdict, or otherwise modifying/vacating/disturbing judgment
x. Judge re-weighs evidence but need not view it in light most favorable to verdict winner (Tesser v. Board of Education-principal position, thought she was discriminated against for being Jewish)
xi. No set time for jury deliberation and lawyers are free to speculate 
xii. Remittituraward of damages too excessive, court can order new trial or may condition its refusal to grant a new trial on winner’s acceptance of a reduction in the verdict; use Rule 59 for this
xiii. Additursize of jury verdict insufficient, court can grant motion or condition denial on D’s acceptance of larger verdict; not usually used in federal court, seen to violate 7th Amendment
		-Only allowed for mistake in verdict calculation 

XII. APPELLATE REVIEW
A. Timing of an Appeal
i. Have to file timely notice of appeal 
ii. Appellant then prepares and transmits record on appeal (docket, transcripts, etc.) and appellee can do this as well 
iii. Clerk then dockets appeal and files record in court of appeals
iv. Parties then file briefs and clerk schedules oral argument and then court issues an opinion and clerk enters judgment
v. Losing party may seek discretionary rehearing or petition SC for review
vi. Harmless error won’t be reviewed 
vii. §1254: gives SC jxdn to hear cases from appeals or that have been decided in appeals 
viii. §1291: court of appeals shall have jxdn of appeals from all final decisions except where direct review may be had by SC (final decision rule)  
ix. No jurisdiction over interlocutory orders like ruling on admissibility of evidence; must be a final decision like lack of SMJ/PJ/etc.
x. Final decisionconclusively resolves some important aspect of a case and terminates litigation 
xi. Collateral order doctrine (Cohen)order is appealable if issue separate from/collateral to merits, unreviewable on appeal from final judgment, conclusively decided (“final”) and important issue
		-Alternative definition of final decision rule
		-Must be conclusive decision from DC on an important issue separate 			from the merits on claim and effectively unreviewable on appeal; then 		can appeal it now
xii. Catlin v. USfinal decision as one that ends litigation on the merits and leaves nothing for the court to do but execute the judgment
xiii. Look at whether delaying review until entry of judgment would imperil a substantial public interest or some particular value of a higher order (Mohawk-fired worker for disclosing illegals working for company)
		-Focus on entire category to which claim belongs
		-Other avenues for appeal=order not appealable immediately 
		-Limit appeals for judicial efficiency (bring in importance of issue)
xiv. Order surrenders jxdn to state courtorder appealable as final decision (Quackenbush-remand appealable as final decision due to precedent)
xv. Puts litigants effectively out of court and surrenders jurisdiction 
xvi. Only remands based on §1447(c) are unreviewable under §1447(d)
B. Statutory Exceptions
i. §1292(a)(1): court of appeals has jxdn over interlocutory orders granting, continuing, modifying, refusing or dissolving injunctions 
ii. Injunction: judicial order to provide some/all the relief sought in underlying litigation, requires party to do/refrain from doing some specified act 
iii. Permanent injunction usually entered as part of final judgment and appealable under final decision rule 
iv. Preliminary injunctionparty must show a substantial likelihood of success on the merits, that balance of equities, including public interest, favors issuance of injunction, and that refusal to grant preliminary relief would lead to irreparable injury (use §1292(a)(1)) 
v. When order has practical effect of injunction, party must show serious or irreparable consequences and that order can be effectually challenged only by immediate appeal (Carson-settlement with black employees)
vi. §1292(b)DC judge certifies in writing that order involves a controlling question of law as to which there is a substantial ground for difference of opinion and an immediate appeal may materially advance ultimate termination of litigation if court of appeals grants permission to appeal 
vii. Ex: discovery, transfer of venue, joinder, admitting evidence, denials of motions to dismiss 
viii. Must file petition in DC within reasonable amount of time and file in appeals within 10 days after DC certifies 
ix. Orders here rarely grantedneeds to be important
x. Question of law, controlling, contestable, and resolution must speed up litigation
xi. Question of lawpure, not fact-based or specific, like meaning of a statutory or constitutional provision, regulation or CL doctrine (Ahrenholz-terminated for exercising free speech)
xii. §1651(a)courts can issue all writs necessary to aid respective jxdns
xiii. Writ of mandamus: commands officer of government to undertake some specified action
xiv. Writ of prohibition: orders official to refrain from specified action 
xv. Party seeking writ of mandamus has burden of showing its right to issuance is clear and disputable 
xvi. Ex: unwarranted judicial action, confine lower court to terms of appellate’s mandate, etc.  
xvii. Court issuing writ must give a reasoned exposition of basis for its action (Will v. US-DC judge had power to request list of info from US)
xviii. Writ as remedy for extraordinary circumstances 
xix. Writ should be issued if (Silver Sage-DC gave D new trial on damages)
		-No other adequate means to attain relief
		-Petitioner damaged or prejudiced in a way not correctable on appeal
		-DC’s order clearly erroneous 
		-DC’s order is oft-repeated error 	 
		-DC’s order raises new and important problems 
xx. Rule 54(b): use when multiple claims or parties; court can direct entry of judgment for one or more, but fewer than all, parties/claims if it expressly determines that there is no just reason for delay
xxi. Has to be a final order; has to determine liability and relief; must comply with jurisdiction since it’s a rule
xxii. DCexpress determination that there is no just reason to delay appeal of order; direct entry of judgment in accord with Rule 58
xxiii. Claims must be factually distinct from the ones that remain; even if arise from same transaction (Olympia-hotel had several claims, but had to be distinct) 
xxiv. Court has power to use Rule 54(b) and discretion 
xxv. Complete overlap means claims are the same; some overlap left up to court’s discretion  
C. Standards of Review
i. Standard of review: dictates degree of deference appeals must give to a DC decision 
ii. DC discretion, part of case managementuse abuse of discretion standard, clear error of law or judgment; abuse of discretion occurs: 
		-Relevant factor that should have been given significant weight not 			considered
		-Irrelevant factor given significant weight
		-Court considers relevant factors but commits clear error of judgment 
iii. Question of factjury rule is substantial evidence, judge is clearly erroneous standard/Rule 52(a)(6)
iv. Juryfact finding upheld unless no rational juror could have so determined; court cannot reweigh evidence here, assess evidence in light most favorable to jury’s finding
v. Judgedefinite and firm conviction that mistake has been committed 
vi. Question of lawde novo standard, no deference to DC, appeals decides independently  
vii. Mixed question of law and factno set type of review, have to see if facts satisfy legal standard 
viii. Usually only reverse for mistake of law; reverse for non-harmless error 
ix. Question of intent is question of fact and should be left up to DC; Appeals cannot fact find for question of fact, need to follow clearly erroneous standard (Pullman-two unions, seniority system and discrimination)
x. Excessive damages as mixed question of law and factuse de novo standard since Appeals can best handle this question (Cooper-two types of tools, infringement case, excessive damages)
xi. Only get reversed if make error of law but SC decides scope of DC’s discretion 

XIII. BINDING EFFECT OF A FINAL JUDGMENT
A. Claim Preclusion/Res Judicata
i. Claim or cause of action resolved in one case may operate to preclude further litigation on that claim in a subsequent case
ii. Final judgment in a case binds all parties in that case to any issue resolved in that case 
iii. Claim preclusion requirements: same claim, final, valid & on the merits, and same parties or those in privity with them
iv. Primary rights approachdefines claim or COA by reference to primary right at heart of controversy; basic rights and duties imposed on individuals by the substantive law 
[bookmark: _GoBack]		-Used in CA 
		-Ex: right to property, right to be free of bodily injury 
v. Same evidence approachevidence has to be identical for each claim
vi. Transactional approachclaim defined as a group of operative facts giving rise to one or more rights of action
		-All legal rights of action have to be brought under facts (liberal 			joinder)
		-Required P to assert all rights of action arising out of the same 				basic set of facts or transactions 
vii. Restatement factors for same claimrelation of facts in time, space, origin or motivation; trial convenience, parties’ expectations (Porn)
viii. Failure to raise claim preclusion as a defense constitutes as a waiver
ix. Claim usually includes events occurring prior to commencement of litigation (filing complaint) (LA NAACP v. LAUSD-same primary right of education) 
x. General rule may be altered if initial litigation embraced wider temporal sphere; Ps can usually choose to sue once for total harm (past & present) or sue from time to time for damages incurred to date of suit 
xi. State-to-state & state-to-federaluse 1st court’s law of preclusion (state court); full faith and credit obligation 
xii. Federal-to-statefor federal question, use federal law of preclusion (transactional approach); for diversity, apply law of preclusion of forum state where federal court sits unless incompatible with federal interests
xiii. Finality: court has definitely ruled and made judgment, only thing left is to execute it
xiv. Majority rule: trial court decision final even when appeal is pending
xv. Minority rule: not final until appellate process is over (CA)
xvi. Jurisdiction to review one judgment doesn’t give appellate court power to reverse or modify another and independent judgment (Moite-no equitable doctrine that serves as exception to finality requirement)
xvii. When final judgment is entered, it has preclusive effect unless reversed on appeal
xviii. Three options when action #1 renders a decision that action #2 is relying on:
		-Appeal action #1 decision
		-Ask action #2 court to stay proceedings 
		-Ask for a protective order for action #1
xix. ValidityD had proper notice (service), proper PJ & SMJ; can be challenged on grounds of fraud, duress or mistake 
xx. On the meritsfinal judgment for P always on the merits
		-Not on the merits for D if procedural like dismissal for lack of PJ
		-If substantive law doesn’t bar it
		-Action dismissed for lack of ripeness
		-Dismissed since precondition not satisfied 
xxi. SOL dismissal is on the merits in state where it’s applied; can file case in another state with longer SOL
xxii. Same parties/privityrelationships between successive interests in real or personal property, relationships that intertwine substantive legal interests of party and nonparty, relationship premised on representation relationship between party and nonparty
xxiii. Virtual representationfederal courts don’t use this doctrine but some state courts do; party to a suit can be fairly said to have adequately represented nonparty’s interests due to shared interests between them
		-Identity of interests  
		-Close relationship 
		-Participation in prior litigation by present party 
		-Present party’s apparent acquiescence to preclusive effect
		-Deliberate maneuvering to avoid effect of judgment
		-Adequate representation of present party by a party to the prior 			adjudication 
		-Suit raising public law issue rather than private law issue
xxiv. General rule that only persons bound by judgment are parties to the suitdue process concerns (notice and opportunity), need PJ
xxv. Vicarious liabilityif P sues employee, bound by judgment and can’t sue employer 
xxvi. Exceptions to general rule (privity): (Taylor v. Sturgell-FAA and info; no virtual representation)
		-Agree to be boundwaive PJ or agree to forum selection clause
		-Pre-existing substantive legal relationship 
		-Adequate representationtrustee/beneficiary, class action
		-Assumed control over litigationnonparty actually controls
		-Re-litigating through proxynamed in first case and then gets 			someone else to sue
		-Special statutory scheme
xxvii. If state court used virtual representation, then federal court has to apply it too
B. Issue Preclusion/Collateral Estoppel
i. Forecloses re-litigation of discrete issues that were actually litigated and decided in a previous case even if litigation involved different claims 
ii. Must be same issue, actually litigated, decided and necessary, and involve same parties or those in privity 
iii. Same issue such that there is enough of a factual and legal overlap between the issues that it is reasonable to treat them as the same
iv. Factors to determine same issuefactual and legal similarities, nature of underlying claims as to each, substantive policies for and against issue preclusion, and extent to which it would promote or undermine fairness and efficiency 
v. Separable facts; need literally same facts and same law in order to use issue preclusion (Sunnen-tax context more strict for issue preclusion)
vi. Breadth with which issue is defined determines scope of that issue’s preclusive effectthink in terms of fairness and efficiency 
	-Other factors include factual and legal similarity, potential overlap of 	evidence, extent to which pretrial prep and discovery in 1st suit 	should have disclosed matter asserted in 2nd suit, and relative length 	of time lapse between cases if relevant  
vii. CA requires on the merits for issue preclusion (Lumpkin v. Jordan-no religious discrimination, same issue)  
viii. Evergreensshouldn’t apply issue preclusion to circumstances that were unforeseeable when issue was being decided; want to prevent surprise
ix. Actually litigated: properly raised, formally contested between parties, and submitted to the court for determination
	-Can’t be admitted or not contested, confession, stipulation, or default 		judgment  
	-Don’t need to have a trial, can occur all on paper
x. Decided and necessarypreviously resolved and essential to the court’s judgment 
xi. If multiple issues, decided requirement not met for either 
xii. Necessary=if issue wasn’t there, would it alter the outcome? If yes, then it’s necessary; if not, it isn’t (Cunningham v. Outten-only determine issue of inattentive driving)
xiii. Potential exceptionsinformal procedures, heavy burdens of proof
xiv. Alternative determinationsdeterminations of 2 issues, either of which standing independently would be sufficient to support the result, judgment isn’t conclusive for either issue (modern restatement)
xv. Old restatementboth issues binding 
xvi. NY rulelook at prior proceeding to see if prior determination squarely addressed and specifically decided the issue (Aldrich v. NY-bridge and flood)
xvii. Same parties/privitygenerally the same as claim preclusion
xviii. Non-parties can benefit in issue prelusion 
xix. Cannot assert res judicata against a party who wasn’t bound by first suit, but party asserting it doesn’t need to be party to prior litigation (Bernhard-P as same party and representing same interests of estate) 
xx. Non-mutual issue preclusion shouldn’t be allowed if:
	-Incompatible with scheme of administering remedies
	-Forum in 2nd action provides procedures that would lead to different 	determination and not available in first action
	-Person seeking preclusion could have joined 1st suit
	-Decision on issue inconsistent with another determination of same 	issue
	-Relationship among parties to 1st suit affected that decision
	-Decision based on compromise verdict/finding
xxi. Mutuality principle doesn’t apply to issue preclusion but applies to claimsif you’re bound, you can benefit
xxii. Defensive non-mutual issue preclusionD seeks to foreclose P from litigating an issue that has been previously litigated in another action; usually allow this; just need P to be a party to prior suit
xxiii. Offensive non-mutual issue preclusionP seeks to foreclose D from litigating an issue D has previously litigated unsuccessfully in action with another party (Parklane Hoisery v. Shore-SEC had one suit, P wanted to use that finding against D)
	-Offensive may be inefficientlook at whether P could have joined 1st 	suit (wouldn’t be bound, full incentive to litigate) and unfairness to D
	-Federal court allow it if it’s efficient to do and fair; give trial courts 	broad discretion 
xxiv. Allow non-mutual preclusion when efficient and fair to do so
xxv. If issue and claim preclusion standards are met, then federal court can enjoin state court to protect or effectuate judgments under Anti-Injunction Act (Smith v. Bayer Corp.-class actions not certified)
	-Until certified, non-named class member isn’t a party to class action
	-Applying different legal standards means deciding distinct questions
	-Law doesn’t have to be identical, but should lead to same result
	-Issue preclusion not satisfiedP not same party and different issues




