Civ Pro Outline

Rule 1: These rules govern the procedure in all civil actions and proceedings in the United States district courts, except as stated in Rule 81. They should be construed and administered to secure the just, speedy, and inexpensive determination of every action and proceeding.

CLAIMS
What is a claim? A claim is a set of facts which leads to a dispute over legal rights, defined by elements and if those elements are satisfied, the courts can provide judicial relief 

PLEADINGS/COMPLAINT
1. Definitions 
0. Pleading: written document through which party to civil action asserts a claim or defense asserted by opposing party
0. Complaint: initial pleading in the lawsuit filed by the P (narrative that describes the claims one party has against another)
1. Rule 3: “a civil action is commenced by filing a complaint with the ct” 
1. all P’s, D’s, attorneys are listed; jury trial must be demanded in complaint; typically have at least one chance to rewrite the complaint 
1. Mechanics of pleading:
1. Kinds of pleading: the kinds allowed are listed in Rule 7 (Only these pleadings are allowed: (1) a complaint; (2) an answer to a complaint; (3) an answer to a counterclaim designated as a counterclaim; (4) an answer to a crossclaim; (5) a third-party complaint; 6) an answer to a third-party complaint; and (7) if the court orders one, a reply to an answer.)
1. reply (an answer to the answer) is allowable in two circumstances: (1) where answer contains a counterclaim or (2) order of the ct
1. Attorney’s must not file frivolous pleadings (Rule 11): “by presenting to a ct a pleading, an atty certifies that to the best of their knowledge, information and belief, formed after an inquiry reasonable under the circumstances the factual contentions have evidentiary support”
1. FACT PLEADING (State system)
2. Purpose: formulate the issues for trial
2. Requires:  “A statement of facts constituting the cause of action (claim) in ordinary and precise language” 
2. Must allege ultimate facts supporting each element of the claim (Ex- If it is a claim for negligence, need facts for each element: duty, breach, causation)
2. Types of facts:
0. Conclusory (abstract facts; ex: they had duty and breached it) = not good enough; conclusory allegations do nothing more than replicate or repeat an element of the claim; ex: if element is intent, just saying “P acted with intent” is not enough; requires some narration outside of just general statement
0. evidentiary facts (detailed facts) = going too far; 
0. ultimate facts (somewhere in between)= what is wanted for this standard
2. Doctrine of less particularity: ultimate facts are sufficient because the knowledge lies with the D and D does not need more information for evaluation of the action brought against it 
2. BUT heightened standard may be required in cases of fraud or complex issues
2. Doe v. City of L.A.: P is suing city of LA and Boy Scouts of America for negligence in that they knew/should have known of incidents of sexual abuse and supervised more carefully. Alleges BSA knew or had reason to know employee made some sort of sexual conduct and did not take precautions. Did allege facts but no ultimate facts supporting elements of claim
1. NOTICE PLEADING (Federal standard) 
3. Generally: Simplified pleading generated in response to difficulties generated by fact pleading
3. Purpose: to give notice of the claim to the D so he may prepare for trial 
3. Elements required listed in Rule 8a- A pleading that states a claim for relief must contain:
2. (1) A short and plain statement of the grounds for court’s jurisdiction (1331 or 1332)
2. (2) Short and plain statement of claim showing pleader is entitled to relief
1. Ct may dismiss claim for failing to satisfy 8a2 if, taking all the factual allegations as true, the ct cannot “plausibly” infer that the D is liable (Twombly and Iqbal - see motions to dismiss) 
1. conclusory statements are not enough - must state at least the basic facts of claim and not simply recite the legal conclusion 
2. (3) A demand for the relief sought (damages, injunctive relief or a declaratory judgment)
3. Exceptions to 8a 
3. special matters must be pleaded with “particularity” (heightened standard) 
0. Rule 9b: “In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge, and other conditions of a person's mind may be alleged generally.”
0. statutorily imposed: where congress has imposed a higher standard (such as in security litigation)
0. Judge made heightened pleading standards (ex: Civil rights, libel, slander or defamation) usually in cases deemed more complex
3. if an item is not listed in Rule 9, no heightened pleading standard required
1. Leatherman: P sues D under 1983 alleging that D has violated P’s rights failing to adequately train police on ways to conduct searches (conclusory). Ct held that because 1983 actions are not listed in Rule 9, no need to plead with particularity - only a short and plain statement. stands for proposition that states cannot create heightened pleading standards via common law NOTE: in the later Iqbal case, the Ct seems to say that even matters not listed in Rule 9 must be pleaded with some level of specificity rather than in conclusory way
3. 12(b)(6) Motion to dismiss for failure to state a claim:
4. motion can succeed by showing that even if every fact asserted in the complaint is taken as true, no recovery is plausible under any legal theory 
0. plausibility standard created by Twombly and expanded by Iqbal. Now judges have more latitude to dismiss a complaint at the pleading stage. 
0. Twombly: Ct said 12b6 should be granted if the complaint does not suggest the existence of a specific set of facts that, if true, would make it plausible to infer that the D is liable. P, “Baby Bells”, sued D, major telephone companies, in an antitrust class action alleging violations of the Sherman Act. P said D conspired to maintain monopolies. P had no direct evidence of any agreement to restrain trade so they alleged “parallel conduct” which suggested an agreement. Ct says complaint is insufficient because a “formulaic recitation” is not enough. Factual allegations must be “enough to raise a right to relief above the speculative level.” Must show actual facts suggesting an actual agreement was made on plausible grounds. Ct says their claim does not meet this standard.
1. seems to adopt heightened standard but suggest otherwise - requires “plus factor” in anti-trust actions
1. Narrow interpretation= allegations are not substantial enough to establish conspiracy as required by Sherman Act (not meeting the elements) 
1. Broad interpretation= notice pleading not met because too conclusive→ heightened standard
0. Iqbal: (1) made clear that the plausible inference now applies to all federal ct civil suits, not just anti-trust matters and (2) instructs judges to “draw on judicial experience and common sense” in deciding whether the complaint indeed justifies a plausible inference of liability. P was arrested in the US after the 9/11 and sought to hold the Attorney General and Director of the FBI personally liable for violating constitutional rights with a policy of singling out Muslim men for extra harsh conditions based on their race and religion. Said they knew of an approved a policy of confinement. Ct says case should be dismissed because the allegations did not tie them to the claimed unconstitutional behavior with enough specificity to satisfy the plausibility test. They limited the “accept as true rule”: usually we accept as true all allegations in a complaint but it is subject to two limitations:
2. legal conclusions not supported by factual allegations should be ignored
2. complaint must state a plausible claim for relief 
0. Ct creates a three step approach to addressing a 12b6 motion:
3. (1) identify the claim (and break down the elements)
3. (2) eliminate from our consideration any conclusory statements
3. (3) take the remaining non-conclusory, factual allegations and see if they support the elements of the claim 
4. the rules after Twombly and Iqbal: 
1. Plausible liability standard: complaint must contain factual allegations that lead to a plausible inference that the D is liable
1. Legal conclusions disregarded: assumption of truth only given to factual allegations that have some degree of detail
1. judicial experience and common sense used: ct expected to draw on experience and common sense. If taking the factual allegations as true there is only a mere possibility that the D has engaged in wrongdoing, the complaint flunks the plausibility requirement. 
1. These changes mean that P will have less access to information and D will be less likely to have to undergo discovery. 
3. Inconsistent Pleading Requirements – 8d + e 
5. (1) In General. Each allegation must be simple, concise, and direct. No technical form is required.
5. (2) Alternative Statements of a Claim or Defense. A party may set out 2 or more statements of a claim or defense alternatively or hypothetically, either in a single count or defense or in separate ones. If a party makes alternative statements, the pleading is sufficient if any one of them is sufficient.
5. [bookmark: rule_8_e](3) Inconsistent Claims or Defenses. A party may state as many separate claims or defenses as it has, regardless of consistency.
5. (e) Construing Pleadings. Pleadings must be construed so as to do justice.

MOTIONS AGAINST THE COMPLAINT
1. Defenses which may be raised in motion: 12b – each of these claims is based solely on the pleadings and must be decided by reference to them. 
0.  (1) lack of subject matter jdx
0. (2) lack of personal jdx
0. (3) improper venue 
0. (4) insufficient process
0. (5) insufficient service
0. (6) failure to state a claim on which relief can be granted
0. (7) failure to join a party under Rule 19 
1. In ruling on a 12b6 motion, failure in a complaint to cite a statute or cite to the correct one in no way affects the merits of a claim. Factual allegations are all that matters!
1. Northrop v. Hoffman: P discovers when trying to get loan that Hoffman sought credit report on her. Mortgage lender wants to know why. Calls them to ask why, they say they lost paperwork and never return call. P files suit on fair credit reporting claim. Sued under the wrong section of the statute. From the facts that she alleged, the inference could be drawn that they drew her credit report from false pretenses and gave notice.  
1. You do not need to name the statute you’re suing under until challenged, after which you have to respond substantively. If you can’t name a statute or one doesn’t exist, your case will be dismissed (procedurally and substantively sufficient). 
2. Kirksey v. R.J. Reynolds Tobacco: wrongful death of husband who died from lung cancer, says false advertisement of drugs as non-addictive and spiked with more additives. D files 12b6 saying preempted by federal law. Satisfied short, plain statements standard (8a2) but she didn’t have a statute to sue under and wanted to make a new one. Here, met the procedural but not substantive requirements. 
ANSWERS
1. Generally: an answer is a D’s response to the complaint – 8b+c
0. 8b
0. (1) In General. In responding to a pleading, a party must:
0. (A) state in short and plain terms its defenses to each claim asserted against it; and
0. (B) admit or deny the allegations asserted against it by an opposing party.
0. (2) Denials—Responding to the Substance. A denial must fairly respond to the substance of the allegation.
0. (3) General and Specific Denials. A party that intends in good faith to deny all the allegations of a pleading—including the jurisdictional grounds—may do so by a general denial. A party that does not intend to deny all the allegations must either specifically deny designated allegations or generally deny all except those specifically admitted.
0. (4) Denying Part of an Allegation. A party that intends in good faith to deny only part of an allegation must admit the part that is true and deny the rest.
0. (5) Lacking Knowledge or Information. A party that lacks knowledge or information sufficient to form a belief about the truth of an allegation must so state, and the statement has the effect of a denial.
0. [bookmark: rule_8_c](6) Effect of Failing to Deny. An allegation—other than one relating to the amount of damages—is admitted if a responsive pleading is required and the allegation is not denied. If a responsive pleading is not required, an allegation is considered denied or avoided.
0. (c) Affirmative Defenses.
1. (1) General. In responding to a pleading, a party must affirmatively state any avoidance or affirmative defense, including: accord and satisfaction; arbitration and award; assumption of risk; contributory negligence; duress; estoppel; failure of consideration; fraud; illegality; laches; license; payment; release; res judicata; statute of frauds; statute of limitations; and waiver.
1. (2) Mistaken Designation. If a party mistakenly designates a defense as a counterclaim, or a counterclaim as a defense, the court must, if justice requires, treat the pleading as though it were correctly designated, and may impose terms for doing so.
1. After the complaint is filed, D receives complaint and checks with client to see their side of the story. Does an investigation and files response
1. Timing of the Response – 12a
0. Unless another time is specified by this rule or a federal statute, the time for serving a responsive pleading is as follows:
0. (A) A defendant must serve an answer:
0. (i) within 21 days after being served with the summons and complaint; or
0. (ii) if it has timely waived service under Rule 4(d), within 60 days after the request for a waiver was sent, or within 90 days after it was sent to the defendant outside any judicial district of the United States.
0. (B) A party must serve an answer to a counterclaim or crossclaim within 21 days after being served with the pleading that states the counterclaim or crossclaim.
0. (C) A party must serve a reply to an answer within 21 days after being served with an order to reply, unless the order specifies a different time.
1.  You can either (1) file an answer or (2) file a 12b motion. 
1. If you file an answer: 
0. Rule 8(b) – for negative defenses you have to have an answer for each allegation submitted in good faith 
0. (A) admit: ex: w/ respect to paragraph 37, we admit the allegations; no discovery or trial on that point; if you don’t deny or disclaim it, you admit it
0.  (B) deny: just have to say deny but can’t deny if you know it’s true (will be sanctioned for it); the other side would have to prove that allegation; don’t have to say what you think happened but just deny
0. (C) state a disclaimer: don’t have enough information and belief (8b6); have to show that you could not have figured it out through a reasonable investigation  
0. Rule 8(c) - may also file affirmative defenses (sometimes called an avoidance) - assuming they have a claim (everything they say is true), there is something else that defeats the claim (i still win!); Twombly standard not usually held for affirmative defenses and facts assumed to be true - seems unbalanced but fair because D only has 21 days to respond 
0. D may also file a counterclaim! If you don’t file a counterclaim with the answer, you lose it 
2. P must file response to the counterclaim within 21 days which may include negative defenses, affirmative defenses, or more counterclaims

SUBJECT MATTER JURISDICTION 
ABOUT SUBJECT MATTER JURISDICTION
1. Summary: SMJ is the ct’s power to adjudicate the kind of controversy before it. There are two basic types:
0. (1) Diversity suits:
0. complete diversity is required - no P can be a citizen of the same state as any D
0. amount in controversy: amount in dispute must be > $75k
0. (2) Federal Question suits: federal law is the source of the P’s claim
1. supplemental jdx: if a basic controversy satisfies federal SMJ requirements, additional claims and additional parties may be brought into the litigation 
1. Removal: any action brought in a state ct which the P could have brought in federal ct may be transferred (“removed”) by the D to federal ct 
1. SMJ cannot be waived - can be challenged at any time by parties or cts
1. Party asserting SMJ has burden of establishing- not always the P. If removed to fed court by D, D then has burden of establishing SMJ.
1. JDX is derivative- if trial court did not have JDX, does not matter if there would be JDX in supreme court, now SC does not have JDX BC trial court would not 
CONSTITUTIONAL AND STATUTORY DIMENSIONS OF SMJ
1. Article III establishes federal judicial power of the supreme court and leaves congress to define what the lower federal courts should look like/act like/ be like.
0. Article III, §1: provides that there will be a SC and lower cts which Congress makes and regulates
0. Article III, §2: Defines 9 Categories for federal judicial system. Most important are: 
1. Arising under the constitution (FEDERAL QUESTION)
1. Between Citizens of different states (DIVERSITY)
1. Article 3 isn’t self-executing - to make a claim, you have to satisfy BOTH Article III and a statute 
1. Federal cts can only exercise jdx if there is a statute that gives them authority to do so and if statute is consistent with Article III
1. Statutes (1331, 1332, 1367, etc.) are written more narrowly than article 3, so if you satisfy statute, you satisfy article 3.
1. Congress has option of providing all to lower federal courts, or some of it…Congress has NEVER given all yet.

FEDERAL QUESTION JURISDICTION (ARTICLE III§2(2)  28 U.S.C. 1331)
1. Article III: Arising Under the Constitution - What does it mean to “arise under” the Constitution
0. OSBORN v. BANK OF THE US: Bank of US filed in federal court seeking to enjoin state auditor from collecting unconstitutional state tax on bank. Bank claimed it was federal claim because they were violating a federal tax law. Ct ruled that it case does arise under federal law and created the Potential Federal Ingredient Test which says that if some substantial question of federal law might have to be considered, the claim arises under federal law 
1. 1331: “The District Cts shall have original jdx of all civil actions arising under the Constitution. laws, or treaties of the US”
1. What does “arising under” mean for the purposes of 1331? Interpreted more narrowly than Article III “arising under.”in order for 1331 to be satisfied, either:
0.  federal law creates the cause of action  (creation test) OR 
0. Federal law can expressly or impliedly (rare) create cause of action. Ask:
0. Is P part of the class specifically protected by the statute?
0. Is there any indication of legislative intent to create or deny such remedy?
0. Would implying a private right of action be consistent with the underlying purpose of legislation?
0. Is the claim in question traditionally relegated to state law? 
0. AMERICAN WELL WORKS v. LAYNE & BOWLER: P made a pump and sued D for libel for saying that the pump was bad. P filed in state ct and D removed to federal on grounds it was a patent law claim. Ct ruled that the claim was a state law defamation claim and not a violation of federal patent law. 
0. the P’s right to relief necessarily depends on resolution of a substantial question of federal law (essential federal ingredient test) 
1. The Essential Federal Ingredient Test: allows for claims which are not created by federal law but rely on resolution of a substantial question of federal law. Consider the Grabel Factors (Four steps):
0. Necessarily raised: state law claim REQUIRES the determination of a federal issue
0. Actually disputed: the FEDERAL issue must be a source of disagreement between the parties (must be a dispute on federal element itself, not just how the facts apply to it)
0. Substantial: federal issue must be important to the federal system as a whole, not just to this case or parties 
0. Capable of resolution in federal court without disrupting federal/state balance approved by Congress
3. Avoid opening the floodgates for state claims in federal ct
1. GULLY v FIRST NATIONAL BANK: Gully is a state tax collector. There is a bank that absorbs another bank which had a contract to pay debts. P claims it is a state law claim but D says taxes are a federal thing.Ct held that there could have been a federal ingredient but that the claim was not truly about federal law but breach of contract claim - should be heard in state ct.
1. GUNN v. MINTON: P sues originally for patent infringement. Lawyers mess up “experimental use” and he sues them for malpractice. Ct applies essential federal ingredient test, it fails, and they remand back to state ct. Not substantial: not essential to federal system – won’t have any effect on future cases. If state ct were to decide case, their decision wouldn’t be binding on anyone because patent cases must be heard in federal ct and taking case would disrupt the federal-state balance. 
1. Well-Pleaded Complaint Rule: to determine whether a federal ct has SMJ, cts only look at necessary elements of P’s claim to determine if it raises a federal question - satisfy the statute on the face of the claim. SMJ is measured from the beginning of the suit - at the outset 
1. Federal issue must be in P’s complaint - cannot use D’s defenses or potential counterclaims 
2. MOTTLEY: Ps claim that D, a railroad, has breached its agreement to give Ps free passes in return for their release of a tort claim against them. A statute has recently been passed making it illegal to give free passes. The P’s anticipating that D will raise the federal statute in their defense. Ct says no SMJ because the federal statute was not an essential federal ingredient to the Ps cause of action. It is insufficient that the complaint mentions some anticipated defense which is governed by federal law. 
1. Artful Pleading- Prevents a P from disguising a federal claim as a state cause of action to avoid federal JDX BC you do NOT want to go to federal court. This only occurs when ONLY claim is a federal claim. If P has a state law alternative, P can choose to litigate in state courts
1. Declaratory Judgments: Treat it the same as 1331, determine who would be the P in a coercive suit (who would file the claim) and only determine creation/ federal ingredient test from what would be the P’s initial cause of action

DIVERSITY JURISDICTION (ARTICLE III§2(1)  28 U.S.C. 1332)
1. Article III: Gives SMJ to federal cts when: 
0. (1) Cases are between parties of different states or (2) Cases Are between citizen of a state and a Citizen/subject of a foreign country
0. No minimum in controversy requirements.
1. 1332: 
1. Federal district cts have jdx over four categories of diversity:
0. citizens of different states
0. citizens of a state and citizens of a foreign state
0. citizens of different states and in which citizens or subjects of a foreign state are additional parties
0. state as a P and citizens of a state or of different states 
1. Requirements
1. Complete diversity- NO P can be from the same state as ANY D
0. exception - 1369: when there is a single accident of more than 75 people, only need minimal diversity to satisfy diversity jdx (also includes some class action suits) 
1. Amount in controversy must exceed $75,000
1. Determining Domicile 
2. Individuals are domiciled at their permanent place of residence at time of filing (where they plan to stay indefinitely)
0. consider the Bank One factors to determine domicile: job, residence, bank account, voting registration/ where you vote, where you belong to church, participate in social activities, driver’s license, where you pay taxes, etc.
0. Iqbal standard doesn’t apply at pleading stage here – you can have conclusory allegations of citizenship 
2. Corporations are domiciled for diversity purposes in two places: (1) where they are incorporated and (2) where they have their principal place of business (HQ). Unincorporated associations are citizens of any state or country where a member is a citizen
1. Amount in Controversy  - amount must exceed $75k exclusive of interests and costs 
3. in rare cases, statute or contract will require losing party to pay prevailing parties atty fees and in those cases ONLY you can include fees in amt in controversy
1. Burden of proof is on the party invoking jdx to show both diversity and amount in controversy 
1. We take P’s pleading as true BUT if challenged, D has burden of showing BOTH:
5. (1) Legal Certainty: P, under no circumstances, could recover the amount in controversy requirement. IF P wins everything they are asking for, they still could not recover the required amount in controversy. 
5. (2) Good Faith: the allegation of the amount in controversy was not made in “good faith.” To act in bad faith, show that the P: Objectively knew amount stated was incorrect OR Subjectively should have known the amount stated was incorrect
1. Determined at the time of filing
6. Subsequent events versus subsequent revelations
0. Subsequent events: occur after filing and purports to reduce amt in controversy (Ex. Paying off part of money owed. NEVER affects jdx- meaningless and cannot be used to show bad faith
0. Subsequent revelation- an event that reveals the amount in controversy was different than the one listed on the date of filing. will alter jdx if D can show both (1) legal certainty and (2) bad faith are met
1. aggregation of claims
7. Single P versus single D: P can aggregate all claims (related and unrelated) against D to meet amount
7. Single P versus multiple D’s: Have to meet amount against each D. P has responsibility for establishing amount of controversy for every defendant
1. Exception: if P says ALL the D’s are EACH fully liable for the total amount, P can sue all the D’s under that one aggregated amount
7. Multiple Ps versus single D: Each P must satisfy amount against D (no aggregation) 
2. Exception: if multiple P’s have single title (own one thing along with other people) and the D destroyed the one thing, they can sue together under that one amount 
1. Declaratory Relief under diversity: Use one of three tests – most courts use the either viewpoint test 
8. P viewpoint rule: how much will the P gain
8. Either viewpoint rule: look at both perspectives, how much would P gain and D lose or vice versa – whichever is greater
8. Consider value of suit to party invoking jdx

SUPPLEMENTAL JDX (28 U.S.C. 1367)
1. Pendent and Ancillary Jurisdiction (old terms) 
0. Pendent jurisdiction: claims by an original plaintiff over which no independent basis of subject matter jurisdiction
0. Ancillary jurisdiction: claims person other than the original plaintiff when no independent basis of jurisdiction exists
0. Now, we use only the term “supplemental jdx” by asking if the claims come from a “common nucleus of operative facts” and then see if hearing the claims would promote fairness and efficiency
1. Statute: Federal question cases rely on (a) and (c). Diversity cases rely on (a), (b) and (c). 
1. §1367a: in any civil action of which district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action that they form part of the same case  (common nucleus of operative facts)
1. §1367b: In any civil action of which DC have original jdx founded solely on 1332, the district court shall not have supplemental jurisdiction over claims by P against persons made parties under Rule 14, 19, 20 or 24 OR over claims by person proposed to be joined as Ps under rule 19 or seeking to intervene under rule 24  when exercising supplemental jdx over such claims would be inconsistent with jdx requirements of 1332.
1. §1367c: Four grounds on which district court may decline to exercise supplemental jdx (discretion)- 
2. overview of Gibbs
0. Claim raises novel or complex issue of state law
0. State law claims substantially predominates over claim of which federal court has original jdx
0. District court has dismissed all claims over which it had original jdx
0. Certain other exception in “exceptional circumstances”
2. Other questions to ask in determining discretion: 
1. efficiency, confusing the jury, state law predominating (Even in federal claim dismissed, might be more efficient to retain in federal court as in Gibbs)
1. would you expect the claims to be tried in one judicial proceeding
1. is the state law too closely intertwined and possibly preempted by federal law (may be better to take the case)
1. Supplemental jdx under 1331: UNITED MINE WORKERS v. GIBBS: P got a job at a mine, a K with that mine to be a supervisor, and a haulage contract. 3 claims- 1) violation of labor management act (federal law claim) 2) interference with K to be a supervisor 3) interference with haulage court. Federal claims satisfy the creation test/ 1331. State claims must be brought under supplemental. Ct says even though federal claim is dismissed, state law can still retain supplemental jdx bc from same nucleus of operative fact. Total waste of time to start from scratch. Reaffirms that jdx established at the outset
1. Supplemental jdx under 1332: OWEN v. KROGER: P brings a wrongful death diversity action against D, a utility, for negligently maintaining a power line that electrocuted P’s husband. P (Iowa) and D (NE). D makes a third-party claim against X, a contractor, claiming X (Iowa) was negligent in operating a crane. Original D is dismissed. P amends claim to be against X saying X is directly liable to P. Since P and X are citizens of the same state, supplemental jdx required. Ct says no supplement jdx to cover P v X - Ct worried about opportunistic P filing claims in federal court that usually should not be there anticipating another party will be impleaded that she can attach to her other claims against true D and bring to federal court with claims with independent basis of jurisdiction

REMOVAL (28 U.S.C. 1441 AND 1446)
1. The Statute: 1441: must satisfy A AND B or C alone 
0. (a) Generally: Except as otherwise expressly provided by Act of Congress, any civil action brought in a State court of which the district courts of the United States have original jurisdiction, may be removed by the defendant or the defendants, to the district court of the United States for the district and division embracing the place where such action is pending.
0. [bookmark: b_1](b) Removal Based on Diversity of Citizenship.—
1. [bookmark: b_2](1) In determining whether a civil action is removable on the basis of the jurisdiction under section 1332 (a) of this title, the citizenship of defendants sued under fictitious names shall be disregarded.
1. [bookmark: c](2) A civil action otherwise removable solely on the basis of the jurisdiction under section 1332 (a) of this title may not be removed if any of the parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought.
0. [bookmark: c_1](c) Joinder of Federal Law Claims and State Law Claims.— 
2. [bookmark: c_1_A](1) If a civil action includes—
0. [bookmark: c_1_B](A) a claim arising under the Constitution, laws, or treaties of the US (within the meaning of section 1331 of this title), and 
0. [bookmark: c_2](B) a claim not within the original or supplemental jurisdiction of the district court or a claim that has been made nonremovable by statute, the entire action may be removed if the action would be removable without the inclusion of the claim described in subparagraph (B).
2. (2) Upon removal of an action described in paragraph (1), the district court shall sever from the action all claims described in paragraph (1)(B) and shall remand the severed claims to the State court from which the action was removed. Only defendants against whom a claim described in paragraph (1)(A) has been asserted are required to join in or consent to the removal under paragraph (1).
1. Summary
1. Two ways to remove to federal ct (embracing the same geographical region): 
0. Your case could have originally been filed in DC (fed ?, div, sup) and if under diversity, none of the D’s are citizens of the state where the action is filed. 
0. If you cannot satisfy a+b, use fallback provision in c – if you have at least one 1331 claim, consider the case as if you erased the state law claim and if you can get into federal ct, you can remove entire case to federal ct and then ct will sever the state law claims.
1. Defendants and ONLY defendants can remove because P had opportunity to file it in the appropriate place initially
1. 1446: How to Remove: D files in district ct for removal containing a short and plain statement of ground for removal with a copy of the process within 30 days of receiving service
2. (a) Generally.— A defendant or defendants desiring to remove any civil action from a State court shall file in the district court of the United States for the district and division within which such action is pending a notice of removal containing a short and plain statement of the grounds for removal, together with a copy of all process, pleadings, and orders served upon such defendant or defendants in such action.
2. (b) Requirements; Generally.—
1. (1) The notice of removal of a civil action or proceeding shall be filed within 30 days after the receipt by the defendant of a copy of the initial pleading setting forth the claim for relief upon which such action or proceeding is based, or within 30 days after the service of summons upon the defendant if such initial pleading has then been filed in court and is not required to be served on the defendant, whichever period is shorter.
1. [bookmark: b_2_A](2)
1. [bookmark: b_2_B](A) When a civil action is removed solely under section 1441 (a), all defendants who have been properly joined and served must join in or consent to the removal of the action.
1. [bookmark: b_2_C](B) Each defendant shall have 30 days after receipt by or service on that defendant of the initial pleading or summons described in paragraph (1) to file the notice of removal.
1. [bookmark: b_3](C) If defendants are served at different times, and a later-served defendant files a notice of removal, any earlier-served defendant may consent to the removal even though that earlier-served defendant did not previously initiate or consent to removal.
1. (3) Except as provided in subsection (c), if the case stated by the initial pleading is not removable, a notice of removal may be filed within thirty days after receipt by the defendant, through service or otherwise, of a copy of an amended pleading, motion, order or other paper from which it may first be ascertained that the case is one which is or has become removable.
2. (c) Requirements; Removal Based on Diversity of Citizenship. A case may not be removed on the basis of jurisdiction conferred by section 1332 more than 1 year after commencement of the action, unless the district court finds that the plaintiff has acted in bad faith in order to prevent a defendant from removing the action.
1. 1447: Tells you what happens once you remove 
0. (a) In any case removed from a State court, the district court may issue all necessary orders and process to bring before it all proper parties whether served by process issued by the State court or otherwise.
0. (b) It may require the removing party to file with its clerk copies of all records and proceedings in such State court or may cause the same to be brought before it by writ of certiorari issued to such State court.
0. [bookmark: d](c) A motion to remand the case on the basis of any defect other than lack of subject matter jurisdiction must be made within 30 days after the filing of the notice of removal under section 1446 (a). If at any time before final judgment it appears that the district court lacks subject matter jurisdiction, the case shall be remanded. An order remanding the case may require payment of just costs and any actual expenses, including attorney fees, incurred as a result of the removal. A certified copy of the order of remand shall be mailed by the clerk to the clerk of the State court. The State court may thereupon proceed with such case.

CHALLENGING SMJ (12B1 - MOTION TO DISMISS FOR LACK OF SMJ) 
1. Direct Attack
0. In federal cts:  P or ct can raise attack at any time before completion of appellate process. Should SMJ be found to have been wanting at the time the suit was commenced, case will be dismissed
0. In state cts: most states provide the lack of SMJ may be challenged at any time, including on appeal. if SMJ is lacking, state cts will usually transfer to the proper ct. parties must obey orders entered by the ct prior to its determination of SMJ 
1. Collateral Attack 
1. An attack on SMJ in a separate proceeding. Strong policy against collateral attacks on SMJ because strong policy in favoring finality of judgment. Some courts never allow collateral attack on SMJ

PERSONAL JDX
ABOUT PERSONAL JDX 
1. Generally
0. personal jdx is about a cts power to determine the rights of a party - about the D having connecting factors and reasonable expectations to be sued in the state
0. P chooses the forum, so they can’t object to personal jdx 
0. two general approaches, at least one of which must be satisfied: Traditional approaches or Minimum contacts test
1. Traditional Approaches - four grounds on which a ct can traditionally exercise jdx over a party:
1. (1) transient jdx, tag jdx or physical presence jdx: any person found within the state and served within the state would be subject to the cts jdx (corps don’t apply)
1. (2) voluntary appearance in ct:
1. if you’re sued after being served outside of the state and you show up and do ANYTHING other than object to personal jdx, you waive (very easy to do!)
1. you can also contractually agree to waive jdx through a forum selection clause
1.  (3) consent to service on an agent, express or implied
1.  (4) domicile (means the same thing as it does under SMJ - permanent place of residence)
1. Minimum Contacts Test
2.  “in order to subject a D to personal jdx if he is not present in the forum, he must have certain minimum contact with it such that the maintenance of the suit does not offend “traditional notions of fair play and justice” - D must have taken actions that were “purposefully directed” toward the forum state 
2. what do you have to do to satisfy the minimum contacts test?
1. (1) if you have NO contacts, not satisfied 
1. (2) if you have sporadic or single contact (slight, irregular, casual or isolated)
1. (a) unrelated to claim: no jdx
1. (b) related to claim: sometimes jdx! 
1. (3) continuous, systematic and related to claim, there is jdx! (continuous: ongoing; systematic: organized/planned)
1. (4) if your contact is continuous, systematic and very substantial, claim does not need to be related and you will still have PJ 
1. Specific v General jdx
3. General jdx: you can sue on any topic in the state; satisfied by (4)
3. specific jdx: you can sue on that particular topic in the state; satisfied by (2)(b) and (3) 
1. Case illustrations:
4. D or employee entered state and conducted business: INTERNATIONAL SHOE v WASHINGTON: D (MO) employs salesmen in WA. WA sues b/c they didn’t pay unemployment taxes. SC says WA state has jdx because they satisfy the minimum contacts test. Activities are continuous (ongoing for four years),  systematic (11-13 employees carrying out planned/organized activities), and related (claim was about employment, contact with state was that they were employed there). 
4. D entered into a contract with forum resident: BURGER KING v. RUDZEWICZ: BK is a FL corp. D wanted to get a franchise and applied with P’s MI office. Negotiations happen btwn D and FL office. K has choice of law provision - substantive law will be FL law. D falls behind in payments. Ct says contract by itself is not enough but there continuous, systematic, related contacts here. 
4. D’s products enter the forum through stream of commerce:  minimum contacts satisfied under stream of commerce only if there are purposeful contacts within the state that put the manufacturer on notice that it would be reasonable to be sued there 
2. stream of commerce occurs when there is a middleman -  you manufacture a product in one place, ship it to a distributor in another place, and the distributor sends it in for sale in another state
2. Have to do a realistic appraisal of the facts to determine if contacts were intentional, purposeful and meaningful such that consumer should be on notice that they would be sued in that state as a result of the contact.
2. CHALEK v KLEIN: P sold computer software which D1 (CA) and D2 (NY) purchased after reading about it in a magazine. Ct here says no negotiations or long term contract so no jdx. Purposeful but not meaningful contact. 
2. MCINTYRE: P (NJ) injured his hand on a defective machine D (UK) made and sold. Kennedy: you have to TARGET the forum state. Breyer: single sales are not enough, otherwise RGB. RBG: International Shoe is the rule! So continuous and systematic is enough - even if it is a single sale. she asks if this is a convenient place to bring the suit 
4. D’s out of state contacts caused an injurious “effect” in the forum state 
3. where P suffers harm is NOT enough, look to where the tort occurred
3. Effects test: (1) activity done outside of the state that (2) causes an effect in the state - jdx arising out of the things done IN the state 
1. CALDER v JONES: D works for National Enquirer (FL) where he wrote an article libeling D. D files defamation suit in CA. Ct said the tort itself occurred in CA so that is where the contacts were - contact and claim were closely related. 
1. WALDEN v. FIORE: P are professional gamblers whose money is seized by D in GA because he suspects they are drug dealers. Files for unlawful seizure and making a false affidavit. Here, tort elements all occurred in GA - money taken, affidavit written, etc. D must be connected to the forum and the litigation. 
1. In Rem and Quasi In Rem Jdx
5. Quasi In Rem jdx: jdx of a person through their property - if property was attached to a case, we could get personal jdx over you to the value of that property (ex: if your car was in the state, they attach case to it and P can recover up to the value of the car). still available but now it has to be related to the claim (satisfy minimum contacts) to satisfy due process
5. True In Rem jdx: over property itself against the entire world **NOT TESTED ON THIS**
1. General Jdx: is when a claim can be complete unrelated to the contacts - a corporation is subject to general jdx when their contacts are such that they are essentially “at home” in the forum state. 
6. you can get general jdx where they are headquartered, incorporated, or in exceptional cases, any place where activities are such that you would call it “their home” - comparable to where they are HQed or incorporated
6. DAIMLER AG v BAUMAN: D manufactures Mercedes and MBUSA distributes in the US. P claims D and MB Argentine were engaging in human rights violations and sues in CA. Ct says not enough contacts for general jdx. Looks at three other cases
1. PERKINS: During WWII, company set up temporary HQ in Ohio. Ct says there is general jdx there.
1. HELICOPTEROS: Helicopter accident in Peru, suit in TX. Trained pilots and purchased $4 mil in equipment in TX. Ct says no general jdx because purchasing things in a state does not establish general jdx no matter how big your purchases.
1. GOODYEAR: Bus accident in Paris and two NC kids killed. Parents sue in NC because some of their tires have been sold there. Ct says you cannot treat them like they are a citizen of NC because there aren’t enough contacts.
1. Specific Jdx: Claim underlying litigation must directly arise out of or related to the D’s forum state activities. A few tests for relatedness: 
7. proximate cause: has to be the cause that triggers liability (most cases will satisfy)
7. substantial connection: claim emanates from the contact such that it satisfies but for but not proximate cause
7. but for cause: anything in the chain of causation will fit 
1. Reasonableness: D has to make a compelling case that exercising jdx would be so unreasonable and unfair as to violate the Due Process clause (very hard to do!). Gestalt Factors identify five factors to be considered: 
8. (1) D’s perspective, (2) Forum’s perspective, (3) P’s perspective, (4) Justice system’s interest, (5) other forum’s interests 
8. NOWAK v. TAK HOW INVESTMENTS: Kiddie Products (MA) sent an employee to HK where his wife drowned in a hotel pool owned by Tak How (HK). Ct says specific jdx established under proximate cause and finds that it is not unreasonable to ask Tak How to go to MA. 
8. ASAHI: Only parties left in the case were foreigners and parties had no interest in forum anymore. Ct finds that it was unreasonable 
1. Long Arm Statutes: A statute allowing cts of a state to obtain jdx over persons not physically present within the state at the time of the service are long arm statutes. Two types of long arm statutes:
9. (1) tailored: when it comes to state law, the final word comes forum the states highest ct - federal cts have to apply state laws the way that ct does (designed to reflect due process standards and usually require relatedness)
9. (2) due process: ct doesn’t care about where the tort occurred - just goes directly to minimum contacts (statutory and due process analysis collapse on each other)
9. Federal cts under (4)(k)(1)(a) borrow the long arm statutes of the state where they sit apply the minimum contacts as if they were a ct of the state. Thus, analysis is the same whether you are in a federal or a state 
1. Challenging Personal Jdx
10. person invoking the ct’s jdx has the burden of establishing jdx (burden only falls when the other party objects)
10. you have a right to one challenge of personal jdx, but once one ct says personal jdx exists, all other cts must follow that decision
10. two types of attack:
2. (1) Direct Attack: two ways
0. one that takes place in the initial proceeding - party is served original case and first thing they do is attack jdx (if D shows up and doesn’t raise it, they’ve waived it)
0. party is served but they don’t show up and the default judgment is entered, they can go back to original ct under Rule 60b4 to challenge the validity of the default judgment based n lack of personal jdx
2. (2) Collateral Attack: P has default judgment and then P sues again to execute on your property somewhere else but D brings jdx issues then on the FIRST case (the other judgment) - ONLY works if P did not make an appearance at other proceeding 
VENUE 
ABOUT VENUE
1. venue is the geographic location where a party could bring the lawsuit - geared toward districts while personal jdx is geared toward states 
1. you have to establish venue for EVERY D

THE STATUTE - 1391
1. (a) applicability of section - except as otherwise provided by law
0. (1) this section governs the venue of all civil actions brought in district cts in the US and
0.  (2) the proper venue for a civil action shall be determined without regard to whether the action is local or transitory in nature
1.  (b) Venue in general - a civil action may be brought in -
1. (1) a district in which any defendant resides, if all defendants are residents of the State in which the district is located OR 
1. (2) a district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated; OR 
1. you can file anywhere where substantial activities take place - not limited to one place where the “most significant” events happen - there can be more than one! P chooses in selecting the venue 
1. FIRST OF MICHIGAN CORP v. BRAMLET: D allege that P failed to provide them with periodic statement of their IRA’s value and concealed its loss until it was too late to mitigate the damage. D wants to start arbitration but P says no and sues in EDMI seeking to enjoin them. D moves for dismissal because of improper venue. P is DE and MI. D is from Florida and wants the case there. Ct says venue is proper because substantial events happened in both FL and MI so you can have it in either state. 
1. (3) if there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the ct’s personal jdx with respect to such action
2. a fallback provision - only available if the substantial events occur outside of the US (otherwise b2 would apply) and that you cannot satisfy B1 (multiple D’s from different states or foreign D’s) 
1. (c) Residency - For all venue purposes - 
2. (1) a natural person, including an alien lawfully admitted for permanent residence in the US shall be deemed to reside in the district in which that person is domiciled
2.  (2) an entity with the capacity to sue and be sued whether or not incorporated shall be deemed to reside, if a D, in any district in which the D is subject to the ct’s personal jdx with respect to the action in question, and if a P, only in the district in which it maintains its principal place of business
2.  (3) a D not a resident in the US may be sued in any judicial district and the joinder of such a D shall be disregarded in determining where the action may be brought with respect to other D’s 
1. (d) Residency of corps in states with multiple districts - in a state with more than one district where a D is a corporation subject to personal jdx at the time the action is commenced, such corp resides in any district in that state where its contact would be sufficient to subject it to personal jdx if that district were a separate State AND if there is no such district, the corp resides in the district where it has the most significant contacts 

FORUM NON CONVENIENS
1. dismissal doctrine that permits a ct to decline the exercise of jdx in order to permit a suit to be filed in another more convenient forum
0. heavy burden to overcome the presumption toward P’s choice (home court advantage)
0. if you’re not a resident or a citizen of the US but choose it for only the benefit of the forum, your interests are zero! 
1. Steps:
1. (1) consider if there is an adequate alternative forum
1. (2) if there is, balance the Gilbert factors and if they weigh HEAVILY against P’s choice of forum, then you can dismiss:
1. (1) public interest factors (concerned about government and ct interest)
1. (2) private interest factors (concerned about P, D, witnesses) 
1. PIPER AIRCRAFT CO. v. REYNO: Plane crash in Scotland where pilots and all passengers are from Scotland and die. Reyno gets appointed minister of the estate and files on behalf of the decedents the lawsuit in CA because CA law was more favorable to tort claims than anywhere else. Piper (PA) and Hartzell (OH) manufactured parts of the plane which allegedly were faulty. They remove to central district of CA (federal). Then, Piper files to transfer to PA and Hartzell files to dismiss or transfer to PA. Ct says transfer is allowed. P’s choice doesn’t get any weight because of their citizenship / resident status

TRANSFERRING VENUE
1. Two ways to transfer within the federal system (from one federal district to another):
0. 1404a - presumes that you’re in a district where venue is established under one of the provisions of 1391b (venue is proper)
0. “for the convenience of parties and witnesses, in the interest of justice, a district ct may transfer any civil action to any other district or division where it might have been brought or to any district or division to which all parties have consented (if P and D consent to a venue, the ct can transfer it there)”
0. If venue is proper and it could have been filed in the new venue or parties consent to new district, ct balances private and public interest factors 
· private interest factors:
· (1) the relative ease of access to sources of proof 
· (2) the availability of compulsory process to secure the attendance of witnesses
· (3) the cost of attendance for willing witnesses
· (4) all other practical problems that make trial of a case easy, expeditious and inexpensive 
· public interest factors:
· (1) the administrative difficulties flowing from court congestion
· (2) the local interest in localized interests decided at home
· (3) the familiarity of the forum with the law that will govern the case and
· (4) the avoidance of unnecessary problems of conflict of laws of the application of foreign law 
0. in a usual case, venue and personal jdx are proper in 1 and would be proper or have consented to ct 2, the law from ct 1 travels. 
· diversity cases → receiving ct will apply the law that the initial ct would have applied
· federal question cases → fiction is that it also travels  because federal law is the same everywhere but the truth is some circuits interpret law differently but you will apply the law in the circuit that you sit 
0. 1406 - a case in which venue is not proper and you want to either transfer to a proper venue or dismiss it altogether 
1. “The DC of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought.”
1. applies when venue in the first ct is wrong! can dismiss or transfer. Either way, the case essentially starts all over. 
1. law does NOT travel under 1406 transfers because the venue was not proper in the first venue
1. if D files a motion to transfer, the P’s choice of forum usually controls - party seeking a transfer must show alternate forum clearly more convenient
1. standard of review: if a DC decides not to transfer, appellate ct will only change if trial ct abused discretion / decision was CLEARLY wrong
1. The special confusing exception: what if the venue was right but no personal jdx in the first ct, 1404 or 1406? cts are split on this. some say 1404 because venue is right but that’s what matters. other say 1406. Ides thinks 1404 makes sense but it doesn’t really matter because in this case, LAW WILL NOT CARRY regardless. 

Forum Selection Clause
1. a k clause where parties agree that if there is a lawsuit, it will be heard in a certain forum; could be a specific ct, region, state, country, etc. 
1. to determine whether a forum selection clause controls in any particular case, ask (Bremen): 
1. (1) does the lawsuit fall within the terms of the forum selection clause? Look at language of clause
1. (2) if it comes under the clause, you have to ask whether it is enforceable. We presume that they are unless you can show that they would be unreasonable or against some specific public policy 
1. RULES when there is a forum selection clause: 
2. use 1404 motion to file because venue is technically not “wrong” -  if a case is filed in a statutorily appropriate venue and there is a forum selection clause that indicates a different FEDERAL forum, the initial forum is not wrong. 
2. see if the other venue would be valid and apply the balancing test but forum selection clause weighs HEAVILY - should only not be enforced in exceptional circumstances
0. P’s choice of forum is not preferred. Unless P has a really STRONG reason, we don’t transfer it.
0. don’t look at private interest factors AT ALL because P already considered. only consider public interest factors.
0. BUT in this case, LAW DOES NOT TRAVEL with it. looks and operates like a 1406 transfer only difference is you don’t have the option of dismissal. 
0. BUT you cannot use 1404 if forum selection clause says it is a foreign forum. You would just dismiss under forum non conveniens. 
[bookmark: _GoBack]

SERVICE OF PROCESS
Generally
· Process = summons and complaint
· Service of process is providing those things to the opposing party
· Proper service is a prerequisite to the exercise of personal jdx! you must have both 
· You can challenge personal jdx for failure to meet it OR for failure to serve 
· Formal service must satisfy both the rule and due process 
Rule 4. Summons 	Comment by Thinbook: requires substantial compliance rather than perfect compliance
[bookmark: rule_4_a](a) CONTENTS; AMENDMENTS. 
[bookmark: rule_4_a_1](1) Contents. A summons must:	Comment by Thinbook: what a summons must include
(A) name the court and the parties;
(B) be directed to the defendant;
(C) state the name and address of the plaintiff's attorney or—if unrepresented—of the plaintiff;
(D) state the time within which the defendant must appear and defend;
(E) notify the defendant that a failure to appear and defend will result in a default judgment against the defendant for the relief demanded in the complaint;
(F) be signed by the clerk; and
(G) bear the court's seal.
[bookmark: rule_4_a_2](2) Amendments. The court may permit a summons to be amended.
[bookmark: rule_4_b](b) ISSUANCE. On or after filing the complaint, the plaintiff may present a summons to the clerk for signature and seal. If the summons is properly completed, the clerk must sign, seal, and issue it to the plaintiff for service on the defendant. A summons—or a copy of a summons that is addressed to multiple defendants—must be issued for each defendant to be served.	Comment by Thinbook: clerk signs and seals to make official before its served on the D ; if a waiver is signed, no summons!
[bookmark: rule_4_c](c) SERVICE.
(1) In General. A summons must be served with a copy of the complaint. The plaintiff is responsible for having the summons and complaint served within the time allowed by Rule 4(m) and must furnish the necessary copies to the person who makes service.	Comment by Thinbook: summons must be served with a copy of the complaint; P is responsible for service and for furnishing complaint to D; must comply with 4m (served within 120 days unless good cause) 


(2) By Whom. Any person who is at least 18 years old and not a party may serve a summons and complaint.	Comment by Thinbook: Who serves? any person who is at least 18 years old and not a party may serve a summons and complaint

(3) By a Marshal or Someone Specially Appointed. At the plaintiff's request, the court may order that service be made by a United States marshal or deputy marshal or by a person specially appointed by the court. The court must so order if the plaintiff is authorized to proceed in forma pauperis under 28 U.S.C. §1915 or as a seaman under 28 U.S.C. §1916.	Comment by Thinbook: P can request it be served by deputy or person of the ct; if you can’t afford it the ct has to do it for you

[bookmark: rule_4_d](d) WAIVING SERVICE.	Comment by Thinbook: P send via first class mail or other reliable means a request for waiver and a copy of the complaint. D signs and returns the waiver within 30 days to waive their right to service of process. In exchange, they get sixty days from the time the waiver was sent to answer (a longer time). Once the P receives the waiver, they file it with the court and that is considered the date of service.

Waiver applies to federal cts but CA has adopted a similar rule 
(1) Requesting a Waiver. An individual, corporation, or association that is subject to service under Rule 4(e), (f), or(h) has a duty to avoid unnecessary expenses of serving the summons. The plaintiff may notify such a defendant that an action has been commenced and request that the defendant waive service of a summons. The notice and request must:	Comment by Thinbook: Wavier must include these things…
(A) be in writing and be addressed:
(i) to the individual defendant; or
(ii) for a defendant subject to service under Rule 4(h), to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process;
(B) name the court where the complaint was filed;
(C) be accompanied by a copy of the complaint, 2 copies of a waiver form, and a prepaid means for returning the form;
(D) inform the defendant, using text prescribed in Form 5, of the consequences of waiving and not waiving service;
(E) state the date when the request is sent;
(F) give the defendant a reasonable time of at least 30 days after the request was sent—or at least 60 days if sent to the defendant outside any judicial district of the United States—to return the waiver; and
(G) be sent by first-class mail or other reliable means.
(2) Failure to Waive. If a defendant located within the United States fails, without good cause, to sign and return a waiver requested by a plaintiff located within the United States, the court must impose on the defendant:	Comment by Thinbook: if they don’t return the waiver, P has to serve D personally but D will likely have to pay for the cost of service and attorney’s fees when we file a motion to get cost.
(A) the expenses later incurred in making service; and
(B) the reasonable expenses, including attorney's fees, of any motion required to collect those service expenses.
(3) Time to Answer After a Waiver. A defendant who, before being served with process, timely returns a waiver need not serve an answer to the complaint until 60 days after the request was sent—or until 90 days after it was sent to the defendant outside any judicial district of the United States.
(4) Results of Filing a Waiver. When the plaintiff files a waiver, proof of service is not required and these rules apply as if a summons and complaint had been served at the time of filing the waiver.
(5) Jurisdiction and Venue Not Waived. Waiving service of a summons does not waive any objection to personal jurisdiction or to venue.
[bookmark: rule_4_e](e) SERVING AN INDIVIDUAL WITHIN A JUDICIAL DISTRICT OF THE UNITED STATES. Unless federal law provides otherwise, an individual—other than a minor, an incompetent person, or a person whose waiver has been filed—may be served in a judicial district of the United States by:
[bookmark: rule_4_e_1](1) following state law for serving a summons in an action brought in courts of general jurisdiction in the state where the district court is located or where service is made; or
[bookmark: rule_4_e_2](2) doing any of the following:
(A) delivering a copy of the summons and of the complaint to the individual personally;
(B) leaving a copy of each at the individual's dwelling or usual place of abode with someone of suitable age and discretion who resides there; or
(C) delivering a copy of each to an agent authorized by appointment or by law to receive service of process.

Four ways to serve an INDIVIDUAL
1.  following a state law for serving a summons in an action brought in cts of general jdx in the state where the district ct is located or service is made (4e1)
2. deliver a copy of the summons and the complaint to the individual personally (4e2) - the standard, most effective (and expensive!) way to serve 
3. leaving a copy of each at the individual’s dwelling or usual place of abode with someone of suitable age and discretion who resides there; (4e2) or 
4.  delivering a copy of each to an agent authorized by appointment or by law to receive service of process  (4e2)

Process for service of process for individuals:
(1) See if 4e2 is satisfied - federal rules. If not, (2)
(2) See if 4e1 can be satisfied using the laws of the state where service was made or district ct sits

[bookmark: rule_4_f](f) SERVING AN INDIVIDUAL IN A FOREIGN COUNTRY. 
[bookmark: rule_4_g][bookmark: rule_4_h](g) SERVING A MINOR OR AN INCOMPETENT PERSON. 
(h) SERVING A CORPORATION, PARTNERSHIP, OR ASSOCIATION. Unless federal law provides otherwise or the defendant's waiver has been filed, a domestic or foreign corporation, or a partnership or other unincorporated association that is subject to suit under a common name, must be served:
(1) in a judicial district of the United States:
(A) in the manner prescribed by Rule 4(e)(1) for serving an individual; or
(B) by delivering a copy of the summons and of the complaint to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process and—if the agent is one authorized by statute and the statute so requires—by also mailing a copy of each to the defendant; or

Two ways to serve a CORP or ASSOCIATION:
· (1) the manner listed in 4e1 - borrow the rules of the state
· (2) by delivering a copy of the summons and complaint to an officer, managing or general agent, or any other agent authorized by appointment or by law to receive service of process and if the agent is one authorized by statute and the statute requires by also mailing a copy of each to the D. 
· Must be sufficiently connected to company’s operations to render it likely that service rendered will provide notice
D will have 21 days to file an answer

AMERICAN CPAs: served in shared office space. Ct rules service improper but because P reasonably believed they provided notice, they will allow them to re-serve the D. A flexible standard! 

(2) at a place not within any judicial district of the United States, in any manner prescribed by Rule 4(f) for serving an individual, except personal delivery under (f)(2)(C)(i)
[bookmark: rule_4_i](i) SERVING THE UNITED STATES AND ITS AGENCIES, CORPORATIONS, OFFICERS, OR EMPLOYEES.
[bookmark: rule_4_i_1][bookmark: rule_4_j](j) SERVING A FOREIGN, STATE, OR LOCAL GOVERNMENT.
[bookmark: rule_4_j_1][bookmark: rule_4_k][bookmark: rule_4_l](k) TERRITORIAL LIMITS OF EFFECTIVE SERVICE.	Comment by Thinbook: One of the traditional ways to obtain jdx - transient jdx, tag jdx or physical presence jdx: there is a presumption that you have personal jdx over them but they can object and then you have to establish personal jdx over them via minimum contacts
 (l) Proving Service.	Comment by Thinbook: Once you have served, you file a service of process to show proof of service by a server’s affidavit.
[bookmark: rule_4_m] (m) TIME LIMIT FOR SERVICE. If a defendant is not served within 120 days after the complaint is filed, the court—on motion or on its own after notice to the plaintiff—must dismiss the action without prejudice against that defendant or order that service be made within a specified time. But if the plaintiff shows good cause for the failure, the court must extend the time for service for an appropriate period. This subdivision (m) does not apply to service in a foreign country underRule 4(f) or 4(j)(1).
[bookmark: rule_4_n](n) ASSERTING JURISDICTION OVER PROPERTY OR ASSETS.

Due Process Right to Notice
A. base line of due process is (1) notice and (2) an opportunity to be heard before a neutral magistrate  
a. no bright line set formula for what constitutes notice - requires judgment. Due process is always determined under the circumstances 
b. balance the burden on the state/P v the interest of the D getting notice 
B. Test: (1) reasonably certain way will work (2) but if there is no reasonably certain way, choose the form that is not substantially less likely to bring home notice than other of the feasible and customary substitutes 
a. if there are two that are reasonably certain to work, you can you either (even if one is more likely to work!). if there is only one reasonably certain way, you have to use it. 
C. Steps to determining if due process is met:
a. write ““this case could potentially deprive someone of life, liberty or property because…”
b. is there a reasonably certain method? then you’re set! choose any reasonably certain method. if not, pick a method that is more likely to work than other methods 
D. MULLANE v. CENTRAL HANOVER: Common trust provides notice only via newspaper publications. Violation of due process? 
a. re: publication - notice by publication is never reasonably certain to work - may be ok if you publish along with supplemented actions or if you have no other reasonably certain way (a last resort!) and publication isn’t a less effective method than others available 
b. three potential parties and different service required to satisfy due process:
i. publication ok for unknown parties because there is no other reasonable method that is more certain to reach them 
ii. for people with future interests, publication also ok because too costly to keep track of future interests 
iii. for ones who have present interest and we know who they are and where they live, we need to mail them notice - either reasonably certain to work or personal service is impractical and mailing is a reasonable alternative

ERIE DOCTRINE
A. Defined: federal ct sitting in diversity applies the substantive law that the ct of the forum state would apply and federal procedural law. If the federal law is valid, applies, and conflicts with the state law, according to the supremacy clause, federal law trumps and we apply that
a. Substantive law: standard of conduct for everyday life
b. Procedural: the means through which claims are adjudicated 
B. The distinction between substantive and procedural is not always clear – ex: SOL – apply common sense to how it functions in the case
C. Process:
[image: ]

JOINDER OF CLAIMS
Rule 18 – Joinder of Claims
(a) IN GENERAL. A party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as independent or alternative claims, as many claims as it has against an opposing party.

There are only four types of claims – any type of assertion for relief is covered by this rule:
1. Claim: initiates the lawsuit; filed by the P
2. Counterclaim: filed in response to another claim; can be filed by P or D
3. Crossclaim: filed against co-party (D against D)
4. Third-party claims: filed against or by a 3rd party
Any claim can be filed as long as you satisfy SMJ over these claims
Do not need to  satisfy venue for counterclaims

Rule 13 – Counterclaims and Crossclaims
(a) COMPULSORY COUNTERCLAIM.	Comment by Thinbook: Transactionally related claims must be filed together – purpose is judicial efficiency and must be filed in your pleading (in the answer)
(1) In General. A pleading must state as a counterclaim any claim that—at the time of its service—the pleader has against an opposing party if the claim:
(A) arises out of the transaction or occurrence that is the subject matter of the opposing party's claim; and	Comment by Thinbook: Claims must be logically related to each other such that there is sufficient factual overlap
(B) does not require adding another party over whom the court cannot acquire jurisdiction.


(2) Exceptions. The pleader need not state the claim if:
(A) when the action was commenced, the claim was the subject of another pending action; or
(B) the opposing party sued on its claim by attachment or other process that did not establish personal jurisdiction over the pleader on that claim, and the pleader does not assert any counterclaim under this rule.

Four exceptions when filing counter claim
1. claims a D did not possess at the time she served her response pleading and that were matured or acquired later (13E)
2. claims that require the presence of third parties over whom the ct cannot acquire jdx (13a1b)
3. claims that were the subject of another pending action at the time the federal action was commenced (13a2a)
4. claims by a D over whom the ct has obtained only in rem or quasi in rem jdx, if that D has not filed any other counterclaims against the P (13a2b)

[bookmark: rule_13_b](b) PERMISSIVE COUNTERCLAIM. A pleading may state as a counterclaim against an opposing party any claim that is not compulsory.

if a counterclaim is compulsory, it arises out of same transaction and satisfies 1367a. if it’s permissive, it MAY satisfy supplemental jdx if it arises out of the broader “common nucleus” test even though it fails the “same transaction” test.  
Process:
1. determine if you can bring the claim – say 18a allows you to bring it
2. determine if SMJ is satisfied 
3. determine if it is compulsory?

[bookmark: rule_13_c](c) RELIEF SOUGHT IN A COUNTERCLAIM. A counterclaim need not diminish or defeat the recovery sought by the opposing party. It may request relief that exceeds in amount or differs in kind from the relief sought by the opposing party.
[bookmark: rule_13_d](d) COUNTERCLAIM AGAINST THE UNITED STATES. These rules do not expand the right to assert a counterclaim—or to claim a credit—against the United States or a United States officer or agency.
[bookmark: rule_13_e](e) COUNTERCLAIM MATURING OR ACQUIRED AFTER PLEADING. The court may permit a party to file a supplemental pleading asserting a counterclaim that matured or was acquired by the party after serving an earlier pleading.
[bookmark: rule_13_f][bookmark: rule_13_g](f) [ABROGATED. ]
(g) CROSSCLAIM AGAINST A COPARTY. A pleading may state as a crossclaim any claim by one party against a coparty if the claim arises out of the transaction or occurrence that is the subject matter of the original action or of a counterclaim, or if the claim relates to any property that is the subject matter of the original action. The crossclaim may include a claim that the coparty is or may be liable to the crossclaimant for all or part of a claim asserted in the action against the crossclaimant.	Comment by Thinbook: The X-claim rule 
x-claims are claims asserted by a co-party against another co-party and are ALWAYS permissive – you can bring it if it arises out of the same transaction as original claim or counterclaim 
[bookmark: rule_13_h](h) JOINING ADDITIONAL PARTIES. Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim.
[bookmark: rule_13_i](i) SEPARATE TRIALS; SEPARATE JUDGMENTS. If the court orders separate trials underRule 42(b), it may enter judgment on a counterclaim or crossclaim under Rule 54(b) when it has jurisdiction to do so, even if the opposing party's claims have been dismissed or otherwise resolved.

Process:
1. find anchor claim smj
2. do the rules allow the claim
3. independent basis of jdx over other claim
4. supplemental jdx? Common nucleus – power
5. if 1332, does it violate 1367b?
6. supplemental jdx – discretion question

RMG: x-claims are always permissive (D v. D); counter claims may be compulsory. Once you file a x-claim, you’re opposing parties and you have to file any compulsory counterclaims or you lose them! 

JOINDER OF PARTIES
Rule 17 – Real Party In Interest
(a) REAL PARTY IN INTEREST.	Comment by Thinbook: A real party in interest is a person who has the substantive claim or the authority by law to bring that substantive claim against an adverse party 
(1) Designation in General. An action must be prosecuted in the name of the real party in interest. The following may sue in their own names without joining the person for whose benefit the action is brought:
(A) an executor;
(B) an administrator;
(C) a guardian;
(D) a bailee;
(E) a trustee of an express trust;
(F) a party with whom or in whose name a contract has been made for another's benefit; and
(G) a party authorized by statute.
(2) Action in the Name of the United States for Another's Use or Benefit. When a federal statute so provides, an action for another's use or benefit must be brought in the name of the United States.
(3) Joinder of the Real Party in Interest. The court may not dismiss an action for failure to prosecute in the name of the real party in interest until, after an objection, a reasonable time has been allowed for the real party in interest to ratify, join, or be substituted into the action. After ratification, joinder, or substitution, the action proceeds as if it had been originally commenced by the real party in interest.	Comment by Thinbook: If you name the wrong person, a ct cannot dismiss unless there has been an objection by the D and they’ve given the P a reasonable time to join the real party
[bookmark: rule_17_b](b) CAPACITY TO SUE OR BE SUED. Capacity to sue or be sued is determined as follows:	Comment by Thinbook: Capacity looks to see if someone is capable of representing himself (usually determined via age or mental capacity)
(1) for an individual who is not acting in a representative capacity, by the law of the individual's domicile;
(2) for a corporation, by the law under which it was organized; and
(3) for all other parties, by the law of the state where the court is located, except that:
(A) a partnership or other unincorporated association with no such capacity under that state's law may sue or be sued in its common name to enforce a substantive right existing under the United States Constitution or laws; and
(B) 28 U.S.C. §§754 and 959(a) govern the capacity of a receiver appointed by a United States court to sue or be sued in a United States court.

28 U.S. Code § 1359 - Parties collusively joined or made	Comment by Thinbook: If there is an assignment that is designed for the sole purpose of  creating diversity and has no other substantive content, then the federal ct cannot apply it. 
A district court shall not have jurisdiction of a civil action in which any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke the jurisdiction of such court.
[bookmark: rule_18_b]
Rule 20. Permissive Joinder	Comment by Thinbook: The rule we use when multiple P’s or D’s want to join together – a very broad test designed to permit flexibility 
(a) PERSONS WHO MAY JOIN OR BE JOINED.

(1) Plaintiffs. Persons may join in one action as plaintiffs if:	Comment by Thinbook: Allows as many P’s as you want to join together in one lawsuit when:
their right to relief arises out of the same transaction AND
a question of law or fact common to all P’s will arise in the action 

If you satisfy Rule 20, you satisfy common nucleus 
(A) they assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and
(B) any question of law or fact common to all plaintiffs will arise in the action.


(2) Defendants. Persons—as well as a vessel, cargo, or other property subject to admiralty process in rem—may be joined in one action as defendants if:	Comment by Thinbook: Allow’s as many D’s as we want to join together under the same standard as P’s (above) 
(A) any right to relief is asserted against them jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and
(B) any question of law or fact common to all defendants will arise in the action.
(3) Extent of Relief. Neither a plaintiff nor a defendant need be interested in obtaining or defending against all the relief demanded. The court may grant judgment to one or more plaintiffs according to their rights, and against one or more defendants according to their liabilities. 

Process for Permissive Joinder:
1. Independent anchor claim? 1331 or 1332
a. If no complete diversity under 1332, STOP here – must dismiss contaminating party or change ct
b. If complete diversity but amount in controversy not met for all parties, that is ok.  keep going under anchor claim
2. Find rule that allows for joinder – Rule 20 
3. Independent basis of jdx for claims made by other parties? If no…
4. Supplemental jdx over claims made by other parties?
a. 1367A:do the other claims satisfy the common nucleus test? (if they satisfy 20 they do, but don’t be lazy in analysis)
b. 1367b: if anchor claim by 1332 only, check:
i. Was the claim by P against persons made parties under 13, 19, 20 or 24? OR
ii. Was the claim by a person to be joined as a P under 19 or 24?
iii. IF YES to either question, MUST satisfy amount in controversy and complete diversity to get supplemental. If NOT, then jdx is fine EXCEPT where there are two P’s, one of which does not meet amount in controversy suing against 2 or 3 D’s who were joined under one of the rules above (contamination theory) so no jdx. 
c.  1367c – Discretion Question
[bookmark: rule_20_b]
Rule 13 – Counterclaims and Crossclaims
(h) JOINING ADDITIONAL PARTIES. Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim.

· Lets you add a third party to a counterclaim or x-claim 
· Note: Third Parties are NOT real parties and thus their presence is not inconsistent with 1332 diversity requirements 
· Be aware of potential Kroger evasion – where P v D, then D brings in 3rd party D and P files a claim against them – that’s a potential evasion and not allowed 


Rule 14. Impleader (Third-Party Practice)	Comment by Thinbook: Impleader is to say “if I’m found liable, they must indemnify me!”  saying you have the wrong person is not enough

Bring in a third party because, if I lose, you have to pay some or all of my losses

Treats the third party the ability to file whatever claims against other parties they want too 
[bookmark: rule_14_a](a) When a Defending Party May Bring in a Third Party.
(1) Timing of the Summons and Complaint. A defending party may, as third-party plaintiff, serve a summons and complaint on a nonparty who is or may be liable to it for all or part of the claim against it. But the third-party plaintiff must, by motion, obtain the court's leave if it files the third-party complaint more than 14 days after serving its original answer.
(2) Third-Party Defendant's Claims and Defenses. The person served with the summons and third-party complaint—the “third-party defendant”:
(A) must assert any defense against the third-party plaintiff's claim under Rule 12;
(B) must assert any counterclaim against the third-party plaintiff under Rule 13a, and may assert any counterclaim against the third-party plaintiff under Rule  13(b) or any crossclaim against another third-party defendant under Rule 13(g);
(C) may assert against the plaintiff any defense that the third-party plaintiff has to the plaintiff's claim; and
(D) may also assert against the plaintiff any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff.
(3) Plaintiff's Claims Against a Third-Party Defendant. The plaintiff may assert against the third-party defendant any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff. The third-party defendant must then assert any defense under Rule 12 and any counterclaim under Rule 13(a), and may assert any counterclaim under Rule 13(b) or any crossclaim under Rule 13(g).
(4) Motion to Strike, Sever, or Try Separately. Any party may move to strike the third-party claim, to sever it, or to try it separately.
(5) Third-Party Defendant's Claim Against a Nonparty. A third-party defendant may proceed under this rule against a nonparty who is or may be liable to the third-party defendant for all or part of any claim against it.
(6) Third-Party Complaint In Rem. If it is within the admiralty or maritime jurisdiction, a third-party complaint may be in rem. In that event, a reference in this rule to the “summons” includes the warrant of arrest, and a reference to the defendant or third-party plaintiff includes, when appropriate, a person who asserts a right under Supplemental Rule C(6)(a)(i) in the property arrested.
[bookmark: rule_14_b](b) When a Plaintiff May Bring in a Third Party. When a claim is asserted against a plaintiff, the plaintiff may bring in a third party if this rule would allow a defendant to do so.

Rule 24: Intervention	Comment by Thinbook: When a stranger or non party to a suit comes into a suit. Two ways to enter: 1. By Right or 2. Permissively 

(a) Intervention of Right. On timely motion, the court must permit anyone to intervene who:	Comment by Thinbook: Two ways to come in by right: 
(1) is given an unconditional right to intervene by a federal statute; or	Comment by Thinbook: 1 – By Statute

(2) claims an interest relating to the property or transaction that is the subject of the action, and is so situated that disposing of the action may as a practical matter impair or impede the movant's ability to protect its interest, unless existing parties adequately represent that interest.	Comment by Thinbook: 2 – have an interest relating to the property or transaction that is subject of the action. 
Requires four elements (“Pitney Bowes Test”):	Comment by Thinbook: Case where environmental org wants to intervene in building plans – ct says no intervention by right and uses discretion to say no permissive intervention 
1. Timely Motion 
a. Does the tardiness somehow hurt someone in the lawsuit?
b. Measured from the date which the would-be intervener acted when it became aware that interest would no longer be protected by og parties 
2. An interest Relating to the Property or Transaction that is the subject matter of the action
a. Satisfied if the applicant shows that representation of his interest ‘may be’ inadequate and the burden of making that showing should be treated as minimal
b. Must be direct, substantial, and legally protectable 
3. An impairment of that interest without intervention AND
a. What would the potential bad result be if they were unable to intervene? 
b. Satisfied where the interveners demonstration that without intervention that disposition of the action may impede or impair their interests 
4. [bookmark: rule_24_b]The movant’s interest is not adequately represented by the other parties to the litigation

(b) Permissive Intervention.
(1) In General. On timely motion, the court may permit anyone to intervene who:	Comment by Thinbook: Two ways to intervene: 
(A) is given a conditional right to intervene by a federal statute; or	Comment by Thinbook: - By statute
(B) has a claim or defense that shares with the main action a common question of law or fact.	Comment by Thinbook: 2 – if the claim or defense shares a common question of law or fact with the main action
(2) By a Government Officer or Agency. On timely motion, the court may permit a federal or state governmental officer or agency to intervene if a party's claim or defense is based on:
(A) a statute or executive order administered by the officer or agency; or
(B) any regulation, order, requirement, or agreement issued or made under the statute or executive order.
(3) Delay or Prejudice. In exercising its discretion, the court must consider whether the intervention will unduly delay or prejudice the adjudication of the original parties’ rights.

· ct will use discretion to consider whether intervention will prejudice or delay og parties’ rights 
· Ct may also place “appropriate conditions or restrictions” on intervener’s participation in the suit, including conditions that promote the ‘efficient conduct of the proceedings’” 

[bookmark: rule_24_c](c) Notice and Pleading Required. A motion to intervene must be served on the parties as provided in Rule 5. The motion must state the grounds for intervention and be accompanied by a pleading that sets out the claim or defense for which intervention is sought.	Comment by Thinbook: For both intervention by right and permissively, you have to file a pleading to show your interest, why you’re intervening, and align yourself (if you file an answer you’re a D, if you file a complaint, you’re a P). 

Intervention of Non-Diverse Parties
· If a party is indispensable, you will destroy diversity (looks too much like Kroger evasion). If you’re not indispensible, you will not destroy diversity. 
· Ask – Could the controversy be resolved without the presence of the intervener? If yes, they are not indispensable and we do not destroy diversity. 
· Process:
· 1. Rule that allows intervention
· 2. SMJ over intervention?
· 1. Anchor claim
· 2. Independent basis of jdx?
· 3. Supplemental? 
· 1367a: common nucleus?
· 1367b? will it destroy diversity? As long as the party is not indispensible. Ask – Could the controversy be resolved without them? If yes, not indispensible and diversity not destroyed so you’re ok. 
· 1367c: Discretion 

Rule 22. Interpleader	Comment by Thinbook: A method through which a person who holds an asset (property) can bring in all the adverse claimants to that property

All about judicial efficiency – avoid multiple P’s suing in multiple lawsuits and D having to pay multiple times 

Stake = asset
Stakeholder = the one who has the asset in question
Claimants = the ones who want the asset

Only adverse if:
	Both want the entire thing OR
	They want things that overlap with each other such that the collective claims are greater than the entire thing
(a) GROUNDS.
(1) By a Plaintiff. Persons with claims that may expose a plaintiff to double or multiple liability may be joined as defendants and required to interplead. Joinder for interpleader is proper even though:
(A) the claims of the several claimants, or the titles on which their claims depend, lack a common origin or are adverse and independent rather than identical; or
(B) the plaintiff denies liability in whole or in part to any or all of the claimants.
(2) By a Defendant. A defendant exposed to similar liability may seek interpleader through a crossclaim or counterclaim.
[bookmark: rule_22_b](b) Relation to Other Rules and Statutes. This rule supplements—and does not limit—the joinder of parties allowed by Rule 20. The remedy this rule provides is in addition to—and does not supersede or limit—the remedy provided by 28 U.S.C. §§1335, 1397, and 2361. An action under those statutes must be conducted under these rules.



S1335 – Statutory Interpleader 	Comment by Thinbook: Three elements to satisfy 1335:
The property has to be worth $500 or more
At least two of the claimants have to be of diverse citizenship (minimal diversity)
Has to be proper interpleader (sake, stakeholder and adverse claimants) 
[bookmark: a_1](a) The district courts shall have original jurisdiction of any civil action of interpleader or in the nature of interpleader filed by any person, firm, or corporation, association, or society having in his or its custody or possession money or property of the value of $500 or more, or having issued a note, bond, certificate, policy of insurance, or other instrument of value or amount of $500 or more, or providing for the delivery or payment or the loan of money or property of such amount or value, or being under any obligation written or unwritten to the amount of $500 or more, if
[bookmark: a_2](1) Two or more adverse claimants, of diverse citizenship as defined in subsection (a) or (d) ofsection 1332 of this title, are claiming or may claim to be entitled to such money or property, or to any one or more of the benefits arising by virtue of any note, bond, certificate, policy or other instrument, or arising by virtue of any such obligation; and if
(2) the plaintiff has deposited such money or property or has paid the amount of or the loan or other value of such instrument or the amount due under such obligation into the registry of the court, there to abide the judgment of the court, or has given bond payable to the clerk of the court in such amount and with such surety as the court or judge may deem proper, conditioned upon the compliance by the plaintiff with the future order or judgment of the court with respect to the subject matter of the controversy.
[bookmark: b](b) Such an action may be entertained although the titles or claims of the conflicting claimants do not have a common origin, or are not identical, but are adverse to and independent of one another.

S1397	Comment by Thinbook: In cases filed under interpleader, you can file in any judicial district in which one or more of the claimants reside  a generous venue statute for interpleader only 
(b) Relation to Other Rules and Statutes. This rule supplements—and does not limit—the joinder of parties allowed by Rule 20. The remedy this rule provides is in addition to—and does not supersede or limit—the remedy provided by 28 U.S.C. §§1335, 1397, and 2361. An action under those statutes must be conducted under these rules.

S2361	Comment by Thinbook: Does two things:
Provides a statutory basis for nationwide service of process
Anyone who is a citizens of the us is subject to personal jdx anywhere in the us
An action under 1335, you don’t have to look at 41k to see if there is jdx – district ct can issue its process to anyone ins US where there are minimum contacts 
Permits the district ct to enjoin any proceedings that might somehow impair the stake 
In any civil action of interpleader or in the nature of interpleader under section1335 of this title, a district court may issue its process for all claimants and enter its order restraining them from instituting or prosecuting any proceeding in any State or United States court affecting the property, instrument or obligation involved in the interpleader action until further order of the court. Such process and order shall be returnable at such time as the court or judge thereof directs, and shall be addressed to and served by the United States marshals for the respective districts where the claimants reside or may be found.
Such district court shall hear and determine the case, and may discharge the plaintiff from further liability, make the injunction permanent, and make all appropriate orders to enforce its judgment.

	
	Statutory Interpleader
	Rule Interpleader

	SMJ
	S1335: at least two claimants diverse from one other (i.e., minimal diversity); stake worth at least $500
	Normal rules e.g., 1332 stakeholder diverse from all claimants and stake worth over $75k

	Venue
	S1397: district in which any claimant resides
	Normal rules e.g., 1391

	Personal Jdx
	S2361: in any  district (i.e., nationwide service); see Rule 4k1c
	Normal rules e.g., borrow state long-arm statute under 4k1a

	Deposit of stake with court
	S1335: must deposit stake or bond with court
	Optional

	Enjoining other proceedings
	S2361: ct may enjoin all other suits against stake
	Ct may enjoin all other suits against stake 



Anti-Injunction Act
Forbids the federal cts from enjoining state ct proceedings. Three exceptions:
1. As expressly authorized by an act of Congress (2361)
2. Where necessary in aid of the cts jdx OR
3. Where necessary to protect or effectuate its judgments 

Rule 19. Compulsory Joinder: Required Joinder of Parties	Comment by Thinbook: When the court forces the joinder of an absent party
Three essential components: 
Whether an absent party is required – if required they MUST be brought into the case
Whether it is feasible to bring them into the case
 If required but not feasible, what do we do?
(a) PERSONS REQUIRED TO BE JOINED IF FEASIBLE.
(1) Required Party. A person who is subject to service of process and whose joinder will not deprive the court of subject-matter jurisdiction must be joined as a party if:	Comment by Thinbook: Required party = a person who ought to be brought in because they promote efficiency and prevent prejudice to themselves or existing parties. Three ways you might be required:
(A) in that person's absence, the court cannot accord complete relief among existing parties; or	Comment by Thinbook: 1-The parties to the case can’t get all the relief they’re seeking without the absent party OR given complexity of the lawsuit, if we don’t bring this party in there will likely be more lawsuits (not enough alone to make party required)




(B) that person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person's absence may:
(i) as a practical matter impair or impede the person's ability to protect the interest; or	Comment by Thinbook: 2-Absent party might be harmed if we don’t let them into the case
(ii) leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of the interest.	Comment by Thinbook: 3-if the present parties might be harmed if we don’t bring in the absent one 
(2) Joinder by Court Order. If a person has not been joined as required, the court must order that the person be made a party. A person who refuses to join as a plaintiff may be made either a defendant or, in a proper case, an involuntary plaintiff.
(3) Venue. If a joined party objects to venue and the joinder would make venue improper, the court must dismiss that party.
[bookmark: rule_19_b]
(b) WHEN JOINDER IS NOT FEASIBLE. If a person who is required to be joined if feasible cannot be joined, the court must determine whether, in equity and good conscience, the action should proceed among the existing parties or should be dismissed. The factors for the court to consider include:	Comment by Thinbook: Joinder is not feasible if:
The joinder would be inconsistent with standards of 1332 
They are not subject to service of process 
Attempted to join them and they properly objected to venue (only happens where venue under 1391b – all D’s reside in same state and new party not from the same state). 	Comment by Thinbook: If a party is required but not feasible, we have to see if we can proceed without party or need to dismiss entire suit (label absent as indispensible). Four Factors to consider listed here.  

(1) the extent to which a judgment rendered in the person's absence might prejudice that person or the existing parties;

(2) the extent to which any prejudice could be lessened or avoided by:
(A) protective provisions in the judgment;
(B) shaping the relief; or
(C) other measures;

(3) whether a judgment rendered in the person's absence would be adequate; and

(4) [bookmark: rule_19_c] whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder.

Process:
1. 19a1 – Are they a required party?
a. Without them, can the ct not provide complete relief among the existing parties? OR
b. Are the parties’ claims related to the action such that hearing the case without them may:
i. Impair or impede the person’s ability to protect their interest OR
ii. Leave an existing party subject to a substantial risk of incurring double, multiple or inconsistent obligations? 
2. If required, is it feasible to join them?
a. SMJ – joinder would be inconsistent with the standards of 1332
b. PJ – not subject to service of process
c. Venue – venue proper unless they object and it is improper
3. If required and feasible, must be joined. If required but NOT feasible, should the ct continue to hear the case without them or dismiss? Look at 4 factors.
a. The extent to which judgment rendered without the party might prejudice that person or existing parties (look at P, D, and absent for harm)
b. The extent to which any prejudice could be lessened or avoided by 
i. Protective provisions in the judgment
ii. Shaping the relief
iii. Other measures
c. Whether a judgment rendered in the person’s absence would be adequate and
d. Whether the P would have an adequate remedy if the action were dismissed for non-joinder 




SUMMARY JUDGMENT
A pre-trial challenge to the sufficiency of the evidence of an opponents claim or defense (either party can file or ct can bring up on its own). 

The party with the burden of persuasion has to provide factual material reducible to admissible evidence to support each element of their claim such that if there is no response, no reasonable juror (applying the evidentiary standard required) could rule against them. If they do that, the burden shifts to the other party to present evidence that shows that there IS a genuine dispute of material fact (and therefore that a reasonable juror could find for them).

A moving party who DOES NOT have the burden of persuasion has two ways of obtaining summary judgment:
1. Provide affirmative evidence that negates an element of the other side’s case OR
2. Show that the other side has insufficient evidence to prove the elements of their claim 
Such that no reasonable juror could find against them by a preponderance of the evidence 

Rule 56. Summary Judgment
(a) Motion for Summary Judgment or Partial Summary Judgment. A party may move for summary judgment, identifying each claim or defense — or the part of each claim or defense — on which summary judgment is sought. The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law. The court should state on the record the reasons for granting or denying the motion.
[bookmark: rule_56_b](b) Time to File a Motion. Unless a different time is set by local rule or the court orders otherwise, a party may file a motion for summary judgment at any time until 30 days after the close of all discovery.	Comment by Thinbook: You can file as early as you want up until 30 days after discovery 
[bookmark: rule_56_c](c) Procedures.	Comment by Thinbook: In filing the motion, you include depositions, documents, affidavits, declarations, etc. so that all the information does not establish the presence of a genuine dispute to create the presumption that no reasonable juror could vote against you 
[bookmark: rule_56_c_1](1) Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely disputed must support the assertion by:
[bookmark: rule_56_c_1_A](A) citing to particular parts of materials in the record, including depositions, documents, electronically stored information, affidavits or declarations, stipulations (including those made for purposes of the motion only), admissions, interrogatory answers, or other materials; or
[bookmark: rule_56_c_1_B][bookmark: rule_-_B](B) showing that the materials cited do not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the fact.
[bookmark: rule_56_c_2](2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may object that the material cited to support or dispute a fact cannot be presented in a form that would be admissible in evidence.	Comment by Thinbook: Evidence you use does not have to be admissible but it must be reducible to admissible evidence (affidavits)
[bookmark: rule_56_c_3](3) Materials Not Cited. The court need consider only the cited materials, but it may consider other materials in the record.
[bookmark: rule_56_c_4](4) Affidavits or Declarations. An affidavit or declaration used to support or oppose a motion must be made on personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or declarant is competent to testify on the matters stated.
[bookmark: rule_56_d](d) When Facts Are Unavailable to the Nonmovant. If a nonmovant shows by affidavit or declaration that, for specified reasons, it cannot present facts essential to justify its opposition, the court may:	Comment by Thinbook: If one party files summary judgment before you’re ready, you can say you don’t’ have the facts to respond yet and usually the ct will grant that and defer considering the motion
(1) defer considering the motion or deny it;
(2) allow time to obtain affidavits or declarations or to take discovery; or
(3) issue any other appropriate order.
[bookmark: rule_56_e](e) Failing to Properly Support or Address a Fact. If a party fails to properly support an assertion of fact or fails to properly address another party’s assertion of fact as required by Rule 56(c), the court may:
(1) give an opportunity to properly support or address the fact;
(2) consider the fact undisputed for purposes of the motion;
(3) grant summary judgment if the motion and supporting materials — including the facts considered undisputed — show that the movant is entitled to it; or
(4) issue any other appropriate order.
[bookmark: rule_56_f](f) Judgment Independent of the Motion. After giving notice and a reasonable time to respond, the court may:	Comment by Thinbook: Summary Judgment Sua Sponte  - means the ct can grant summary judgment on its own provided they give notice and a reasonable time to respond 
(1) grant summary judgment for a nonmovant;
(2) grant the motion on grounds not raised by a party;or
(3) consider summary judgment on its own after identifying for the parties material facts that may not be genuinely in dispute.
[bookmark: rule_56_g](g) Failing to Grant All the Requested Relief. If the court does not grant all the relief requested by the motion, it may enter an order stating any material fact — including an item of damages or other relief — that is not genuinely in dispute and treating the fact as established in the case.
[bookmark: rule_56_h](h) Affidavit or Declaration Submitted in Bad Faith. If satisfied that an affidavit or declaration under this rule is submitted in bad faith or solely for delay, the court — after notice and a reasonable time to respond — may order the submitting party to pay the other party the reasonable expenses, including attorney’s fees, it incurred as a result. An offending party or attorney may also be held in contempt or subjected to other appropriate sanctions.

Rule 11. If you think the party has filed a pleading or motion for improper purposes, you can seek sanctions against that party for having to respond to that motion or pleading 

MOTION FOR JUDGMENT AS A MATTER OF LAW
Rule 50. Judgment as a Matter of Law in a Jury Trial	Comment by Thinbook: summary judgment standards  but on a different time frame – raised after a party has been fully heard (during a trial) 

evidence in support of the verdict must be substantial – party opposing the motion must put forward more than a mere little bit of evidence

CA names:
	Nonsuit: after P presented evidence
	Directed verdict: after D presented evidence
	Judgment n.o.v. (notwithstanding verdict): after verdict entered 
(a) Judgment as a Matter of Law.
(1) In General. If a party has been fully heard on an issue during a jury trial and the court finds that a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue, the court may:
(A) resolve the issue against the party; and
(B) grant a motion for judgment as a matter of law against the party on a claim or defense that, under the controlling law, can be maintained or defeated only with a favorable finding on that issue.
(2) Motion. A motion for judgment as a matter of law may be made at any time before the case is submitted to the jury. The motion must specify the judgment sought and the law and facts that entitle the movant to the judgment.	Comment by Thinbook: Motion must be filed after the opposing party has had the opportunity to present their evidence but before the case is submitted to the jury
[bookmark: rule_50_b](b) Renewing the Motion After Trial; Alternative Motion for a New Trial. If the court does not grant a motion for judgment as a matter of law made under Rule 50(a), the court is considered to have submitted the action to the jury subject to the court's later deciding the legal questions raised by the motion. No later than 28 days after the entry of judgment—or if the motion addresses a jury issue not decided by a verdict, no later than 28 days after the jury was discharged—the movant may file a renewed motion for judgment as a matter of law and may include an alternative or joint request for a new trial under Rule 59. In ruling on the renewed motion, the court may:	Comment by Thinbook: If a party has filed a motion for judgment prior to submission to the jury, they can renew that motion if the jury enters against them and can also include a joint request for new trial under rule 59 (below). You cannot file new (not renewed) a motion for judgment after jury enters verdict against you.  
(1) allow judgment on the verdict, if the jury returned a verdict;
(2) order a new trial; or
(3) direct the entry of judgment as a matter of law.
[bookmark: rule_50_c](c) Granting the Renewed Motion; Conditional Ruling on a Motion for a New Trial.
(1) In General. If the court grants a renewed motion for judgment as a matter of law, it must also conditionally rule on any motion for a new trial by determining whether a new trial should be granted if the judgment is later vacated or reversed. The court must state the grounds for conditionally granting or denying the motion for a new trial.
(2) Effect of a Conditional Ruling. Conditionally granting the motion for a new trial does not affect the judgment's finality; if the judgment is reversed, the new trial must proceed unless the appellate court orders otherwise. If the motion for a new trial is conditionally denied, the appellee may assert error in that denial; if the judgment is reversed, the case must proceed as the appellate court orders.
[bookmark: rule_50_d](d) Time for a Losing Party's New-Trial Motion. Any motion for a new trial underRule 59 by a party against whom judgment as a matter of law is rendered must be filed no later than 28 days after the entry of the judgment.
[bookmark: rule_50_e](e) Denying the Motion for Judgment as a Matter of Law; Reversal on Appeal. If the court denies the motion for judgment as a matter of law, the prevailing party may, as appellee, assert grounds entitling it to a new trial should the appellate court conclude that the trial court erred in denying the motion. If the appellate court reverses the judgment, it may order a new trial, direct the trial court to determine whether a new trial should be granted, or direct the entry of judgment.

MOTION FOR A NEW TRIAL
Rule 59. New Trial; Altering or Amending a Judgment
(a) In General.	Comment by Thinbook: A motion for new trial may be grated after a jury or nonjury trial but only to redress prejudicial errors (see Rule 61 below) aka where the error effects the outcome of the case 
(1) Grounds for New Trial. The court may, on motion, grant a new trial on all or some of the issues—and to any party—as follows:	Comment by Thinbook: A new motion – not renewed like rule 50
(A) after a jury trial, for any reason for which a new trial has heretofore been granted in an action at law in federal court; or
(B) after a nonjury trial, for any reason for which a rehearing has heretofore been granted in a suit in equity in federal court.
(2) Further Action After a Nonjury Trial. After a nonjury trial, the court may, on motion for a new trial, open the judgment if one has been entered, take additional testimony, amend findings of fact and conclusions of law or make new ones, and direct the entry of a new judgment.
[bookmark: rule_59_b](b) Time to File a Motion for a New Trial. A motion for a new trial must be filed no later than 28 days after the entry of judgment.	Comment by Thinbook: Must be filed within 28 days after entry of judgment! Differs from rule 60b which gives you a year 
[bookmark: rule_59_c](c) Time to Serve Affidavits. When a motion for a new trial is based on affidavits, they must be filed with the motion. The opposing party has 14 days after being served to file opposing affidavits. The court may permit reply affidavits.
[bookmark: rule_59_d](d) New Trial on the Court's Initiative or for Reasons Not in the Motion. No later than 28 days after the entry of judgment, the court, on its own, may order a new trial for any reason that would justify granting one on a party's motion. After giving the parties notice and an opportunity to be heard, the court may grant a timely motion for a new trial for a reason not stated in the motion. In either event, the court must specify the reasons in its order.	Comment by Thinbook: Judge can weigh evidence themselves and does NOT need to view light in most favorable to verdict winner. Judge can weigh credibility of witnesses but rarely overturns because we trust the jury 
[bookmark: rule_59_e](e) Motion to Alter or Amend a Judgment. A motion to alter or amend a judgment must be filed no later than 28 days after the entry of the judgment.

Remittitur and Additur
· Remittitur: ct sometimes will say they will grant rule 59 motion for a new trial unless P is willing to accept a reduction in the verdict. Allowed in both federal and state ct.
· Additur: ct grants the rule 59 motion unless D will pay more. Usually not allowed unless there has been a mistake in law in calculating the damages 

Rule 60. Relief from a Judgment or Order
[bookmark: rule_60_a][bookmark: rule_60_b] (b) Grounds for Relief from a Final Judgment, Order, or Proceeding. On motion and just terms, the court may relieve a party or its legal representative from a final judgment, order, or proceeding for the following reasons:

 (4) the judgment is void;

Rule 61. Harmless Error	Comment by Thinbook: No error is ground for granting a new trial unless “justice requires otherwise” – aka when an error effects the outcome 
Unless justice requires otherwise, no error in admitting or excluding evidence—or any other error by the court or a party—is ground for granting a new trial, for setting aside a verdict, or for vacating, modifying, or otherwise disturbing a judgment or order. At every stage of the proceeding, the court must disregard all errors and defects that do not affect any party's substantial rights.

APPELLATE REVIEW
General Process Overview
· Once an appealable order is entered, the adversely affected party (appellant) files a timely notice of appeal with the district ct (usually within 30 days)
· Appellant then prepares and transmits the “record on appeal”  - filings, transcript, and docket entries
· Once filed, the appellant and appellee file briefs and there are oral arguments on both sides and the
·  COA issues an opinion 
· Losing parties can seek a discretionary rehearing before the panel or before the entire ct (en banc – difficult to get)
· If you lose there, you can petition the supreme ct for review
· Ct may impose sanctions for the filing of a frivolous appeal 
· Appealable orders 
· In a simplified world there are only two kinds of orders that a DC can issue:
· Final: one that terminates the decision  reviewable
· Interlocutory: intermediate rulings that may later merge into a final judgment  reviewable only when merged into a subsequent final decision
· But really there is something in between! Orders that do not terminate the case but are reviewable because they are still considered final decisions (collateral order doctrine) 

Finality and the Collateral Order Doctrine: 28 U.S.C. §1291
The courts of appeals (other than the United States Court of Appeals for the Federal Circuit) shall have jurisdiction of appeals from all final decisions of the district courts of the United States, the United States District Court for the District of the Canal Zone, the District Court of Guam, and the District Court of the Virgin Islands, except where a direct review may be had in the Supreme Court. The jurisdiction of the United States Court of Appeals for the Federal Circuit shall be limited to the jurisdiction described in sections 1292 (c) and (d) and 1295 of this title.

· 1331 or 1332 used to get into the DC level. 1291 is an SMJ statue to get into the COA.
· There are no exceptions to 1291 – unless there is another statute that vests jdx in COA, there is no jdx and they cannot hear the case 
· 1291 gives COA jdx over all appeals from final decisions where final decisions are “judicial orders that conclusively resolves some important aspect of a case and, in most circumstances, results in the litigation’s termination and leaves nothing for the ct to do but execute the judgment. 
· Three ways of getting jdx:
· 1. Terminate the litigation – the usual way
· 2. Collateral Order Doctrine: where there is a final decision even thought it does not terminate the litigation. The decision must be:
· 1. Conclusive: ct has definitively decided the issue – not tentative or interim
· 2. Resolve important questions separate from the merits of the claim: requires “some value of higher order” – aka important not to the litigants but to the federal system as a whole
· 3. Are effectively unreviewable on appeal: even if you appeal later and get a reversal, you have already lost the benefit 
· 3. Order surrenders jdx to a state ct (don’t really need to focus  on this one – where a ct gives up its jdx in abstention cases, it automatically satisfies the final decision rule). 

28 U.S.C. §1254: The statute that gives the SC jdx over cases in the COA or that have been decided by the COA 

Statutory Exceptions to the Final Decision Rule: 

28 U.S.C. §1292(a)(1): Interlocutory Appeals 
(a) Except as provided in subsections (c) and (d) of this section, the courts of appeals shall have jurisdiction of appeals from:
(1) Interlocutory orders of the district courts of the United States, the United States District Court for the District of the Canal Zone, the District Court of Guam, and the District Court of the Virgin Islands, or of the judges thereof, granting, continuing, modifying, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions, except where a direct review may be had in the Supreme Court;
(2) Interlocutory orders appointing receivers, or refusing orders to wind up receiverships or to take steps to accomplish the purposes thereof, such as directing sales or other disposals of property;
[bookmark: a_3](3) Interlocutory decrees of such district courts or the judges thereof determining the rights and liabilities of the parties to admiralty cases in which appeals from final decrees are allowed.

· Allows for appeal of an interlocutory order when:
· 1. a party has filed a motion for preliminary or permanent injunction and the ct has granted to denied the motion OR
· Applies to both permanent and preliminary injunctions
· Injunction: a judicial order designed to provide some or all of the relief sought in the litigation and that requires a party under compulsion to do or refrain from doing something
· Preliminary injunction: to get it you must show:
· A substantial likelihood of success on the merits
· That the balance of equities favors granting the injunction now
· And that you are likely to suffer irreparable harm if you don’t get it now 
· 2. when an order has the practical effect of REFUSING injunction relief if the order threatens serious, perhaps irreparable consequences
· To get the right to appeal in this way, you must show:
· 1. Order has the practical effect of an injunction
· 2. Order will have a serious, irreparable consequence unless they can appeal now 

28 U.S.C. §1292(b) 
(b) When a district judge, in making in a civil action an order not otherwise appealable under this section, shall be of the opinion that such order involves a controlling question of law as to which there is substantial ground for difference of opinion and that an immediate appeal from the order may materially advance the ultimate termination of the litigation, he shall so state in writing in such order. The Court of Appeals which would have jurisdiction of an appeal of such action may thereupon, in its discretion, permit an appeal to be taken from such order, if application is made to it within ten days after the entry of the order: Provided, however, That application for an appeal hereunder shall not stay proceedings in the district court unless the district judge or the Court of Appeals or a judge thereof shall so order.

· An appeal may be taken from an interlocutory order if a district judge certifies in writing that the “order involves a controlling question of law as to which there is substantial ground for difference of opinion and that an immediate appeal from the order may materially advance the ultimate termination of the litigation” (power) and the ct of appeals in its discretion grants permission to appeal (discretion)
· To get appeal, you must:
· 1. Get an order from a district judge in writing that the order involves a:
· Controlling, contestable question of law – must question the meaning of a statutory or constitutional provision, regulation or common law doctrine  (important to the system) and show there is a substantial arg to rule either way 
· Resolution must speed up the litigation
· 2. Convince the COA that they should use their discretion to grant appeal
· 3. Timing Issue – the petition must be filed with district ct within a reasonable time 

28 U.S.C. §1651(a)
The Supreme Court and all courts established by Act of Congress may issue all writs necessary or appropriate in aid of their respective jurisdictions and agreeable to the usages and principles of law.

· Two primary types of writs: 
· 1. Writs of mandamus: ordering an officer of the government to do something
· 2. Writ of prohibition: orders an official or judge to refrain or desist from taking a specified action 
· In federal ct, orders by writ are exceptional and not be used as a substitution for an appeal. Guidelines for determining whether a writ should issue:
· The party seeking the writ has no other adequate means such as direct appeal to attain the relief he or she desires
· The petitioner will be damaged or prejudiced in a way not correctable on appeal
· The DC’s order is clearly erroneous as a matter of law
· The DC’s order is an oft-repeated error or manifests a persistent disregard of the federal rules
· The DC’s order raises new and important problems or issues of law of first impression 
· State practices are different and allow writs more freely. 

Rule 54b. Judgment on Multiple Claims or Involving Multiple Parties
(b) Judgment on Multiple Claims or Involving Multiple Parties. When an action presents more than one claim for relief—whether as a claim, counterclaim, crossclaim, or third-party claim—or when multiple parties are involved, the court may direct entry of a final judgment as to one or more, but fewer than all, claims or parties only if the court expressly determines that there is no just reason for delay. Otherwise, any order or other decision, however designated, that adjudicates fewer than all the claims or the rights and liabilities of fewer than all the parties does not end the action as to any of the claims or parties and may be revised at any time before the entry of a judgment adjudicating all the claims and all the parties’ rights and liabilities.

· A narrow application of the final decision rule that allows for appeal when there is a case with multiples claims or parties and the DC enters judgment on one of those claims or for one of those parties in the middle of the case because there is “no reason for just delay” and this decision terminates litigation on a distinct and separate claim. 
· Be careful about what is and is not a claim. Multiple rights of action are not multiple claims. P’s claim and D’s counter claim, claims of two P’s against one D, a x-claim, or claims by one P against multiple D’s are separate claims. 

STANDARDS OF REVIEW ON APPEAL 
· Standard of review is a guideline that the appellate ct should follow when assessing something the lower ct did. If the responsibility over the issue is lodged in the DC, the standard of review is highly deferential whereas if that responsibility is lodged in the COA, no deference is required. 



· Four categories that divide issues of appeal and define their standard of review
	? Type
	Case Management
	Facts
	Law
	Mixed Law/Facts

	Type Defined
	DC discretion in managing case
	Involves a dispute of an objective fact
	what standard of law should apply (has only one answer - x or not x)
	whether under these established facts, this established legal standard is satisfied (like the law ?, has only one answer) 

	Standard of Review
	Abuse of Discretion
	jury: substantial evidence

	judge: clearly erroneous 
	de novo
	reviewed on a spectrum from de novo to abuse of discretion

	Standard Defined 
	DC only reversed it is has made error through wrong law or wrong application (based on the facts you could choose x or y but chose z) 
	could a rational juror come to that conclusion
	could a rational judge come to that conclusion
	COA uses its independent judgment (no DC deference) because there is only one standard 

	BUT REALLY it seems like there is only one standard of review to use which is whether they applied the law correctly 

	
	Note: the case management abuse of discretion standard is a fallacy - you have to get the law right (de novo) and the application right (which is also a mistake of law so it gets de novo review). What is really happening on these standards of review is who ought to be policing the question - if it’s the DC, we use a deferential standard of review - if we think the COA ought to do it, we adopt a more active standard of review. You will get reversed if you make an error of law.  Did they apply the right law and did they do it correctly? 




BINDING EFFECT OF A FINAL JUDGMENT
Generally
· A final judgment in a case binds all parties in the case to any claim or issue that was a part of that case – once we have fully litigated a claim or issue to resolve a dispute, that is the end of it 
· The reviewing ct will apply the law of preclusion that the first ct would use (ex: if you’re in CA ct in the first lawsuit and then federal for the second, we apply the primary rights approach from the first ct) (NOTE: federal ct under diversity applies state law) 

CLAIM PRECLUSION
Requires three elements
1. Same claim: the claim in the second proceeding must be the same claim or cause of action as that resolved in the first proceeding (CA standard “same cause of action). Three approaches to this: 
a. Same Claim Transactional: a claim is a “group of operative facts giving rise to one or more rights of action” 
i. Restatement approach: “what factual groupings constitute a transaction are to be determining pragmatically, giving weight to such considerations as:
1. Whether the facts are related in time, space, origin or motivation 
2. Whether they form a convenient trial unit (where the proof needed overlaps substantially between trials), and
3. Whether their treatment as a unit conforms to the parties’ expectations or business understandings or usage 
ii. “merely because two claims depends on different shadings of the facts or emphasize different elements of the facts doesn’t meanthere were multiple transactions” 
b. Same Claim Primary Rights: cause of action defined by primary right at the heart of the controversy where primary rights are the “basic rights and duties imposed on individuals by the substantive law” (ex: free to enter into and enforce k’s, free from personal injury, free from injury to personal property, etc. – the CA approach) 
c. same evidence approach: evidence has to be identical otherwise it is a different claim – a mess – not that important 
d. temporal scope of the claim: applies to all approaches; usually goes up to the date of filing but if the case actually litigates additional issues outside that time frame, they can alter or agree to alter the time frame
e. intersystem preclusion: second ct has to apply the law the first ct applies
i. state to state; full faith and credit clause - give full faith and credit to the prior judgment
ii. state to federal: 1738: congress passed statute that says that we give state cts “full faith and credit” and apply preclusion law that the state ct would apply 
iii. federal to state: state must apply federal due to supremacy BUT if the first case is a diversity case, you apply the the state law because the federal ct would borrow the state law
2. Final, Valid and On the Merits: The judgment in the first proceeding must have been final, valid and on the merits 
a. Final: the ct has definitively ruled on the claim and the only thing left to do is execute the judgment; in federal ct, it has been entered on docket
i. Majority: a trial ct decision is final for purposes of claim and issue preclusion even when an appeal is pending (SC says no fairness exceptions to this rule even if outcome is absurd – judgment is final once entered) 
ii. Minority: a trial ct decision is not final until the appellate process is over
b. Valid: valid if D had proper notice, requirements of personal jdx are satisfied and if rendering ct had SMJ over the controversy
i. Challenging validity: can be challenged on ground of fraud, duress or mistake
c. On the merits: 
i. a judgment for P is always on the merits. 
ii. Judgment for D on the merits UNLESS:
1. Dismissal premised on lack of jdx, venue or for nonjoinder of a required party
2. if case is dismissed “without prejudice”
3. if the substantive law would not bar a subsequent suit – something about substantive law makes it clear that you would be able to sue again
4. if the action was dismissed because it was filed too soon OR
5. if action dismissed because there was some precondition that had to be satisfied
iii. SOL dismissal is on the merits only in the state were the SOL applied – if CA SOL has run and your case is dismissed, that doesn’t mean you can’t file in another state where the SOL is longer 
3. Same parties / Privity: the first and second proceedings must involve the same parties or those in privity with them (related to those parties in a way that it looks like they should be bound by that judgment). Only persons bound to a judgment are parties EXCEPT for six exceptions: 
a. Contract - A person who agrees to be bound; you can waive your right to personal jdx or enter into a k agreeing to be bound to another cases’ judgment
b. Pre-existing substantive legal relationship between person to be bound and party to judgment. Two sub-categories:
i. Substantive law of property: successive owners are bound to judgments of previous owners
ii. Special relationships: for our purposes, mainly vicarious liability. bailor/bailee, employer/employee, etc. look at case law to decide if the legal relationship in question applies to this exception. 
c. “adequately represented by someone with the same interests who was bound to the suit” – aka suits filed in a representative capacity where the party’s interests are protected through notice and opportunity to opt out of judgment
i. Ex: guardian sues on behalf of child; class action suit where one P sues on behalf of similarly situated P’s
d. Nonparty assumed control over litigation in which judgment was rendered (you weren’t in the case but you controlled it)
e. Party bound by judgment re-litigates through a proxy (you lost in another case and now you sponsor another)
i. Case with the plane restoration and freedom of info act. Having a similar interest, friendship, same lawyer alone are not enough to employ the proxy exception – in this case, the ct still remanded for further discussion on this issue 
f. Bankruptcy/probate – where a statutory scheme expressly forecloses successive litigation by nonlitigants 

ISSUE PRECLUSION
Defined: an issue is a fragment of the claim or defense
Requires four elements: 
1. Same Issue
a. Don’t ask whether the issue is identical but whether we should treat it as identical because there is enough factual and legal overlap between them that it is reasonable to treat them as the same 
b. If the law has changed, issue preclusion won’t apply
c. If you spot an issue in the first case and it has potential use in the second case, to be the same issue, it has to be roughly the same facts and roughly the same law. In the tax context, it has to be literally the same facts and same law (protect against inequality between taxpayers.)
d. Defining the issue: narrow or broad. Decide in terms of efficiency and fairness! Restatement suggests a general level will usually work as long as it is fair (ex: car accident caused by negligence or excessive speed? Then sued again for inattentive driving. Probably make sense to categorize broadly to negligence)
e. Foreseeability and the Evergreens problem: don’t treat something as the same issue if the context in which it is being applied was unforeseeable or has much larger consequences in another case (ex: speeding in one trial for insurance $, won’t hold in wrongful death case OR first case in small claims ct with informal proceedings, issue may not be precluded in real ct) 
2. Actually Litigated, Decided and Necessary
a. Must be raised, contested, and submitted to the ct (ex: if you admit something, it’s not actually litigated)
b. Does not require an actual trial – summary judgment, motion to dismiss for lack of jdx or venue, etc. is enough
3. Mutuality and Non-Mutuality 
a. decided: means the ct determined the issue either when they expressly said it in their opinion or impliedly determined it in their judgment if there is only one piece of evidence that determined one way would allow them to decide the way they did (can’t find in favor of A unless you find that B did this and ct finds for A then we can say implicitly that the ct decided that B did it) 
b. necessary: means essential to the result; must be such that the ct’s judgment couldn’t stand without it
i. alternative findings: if there are two findings, based on each standing alone the ct could make their judgment, there are three approaches:
1. old restatement: both are binding
2. current restatement approach: neither are binding unless they are affirmed on appeal 
3. NY approach: either could be binding if they were squarely faced and fully considered in the first proceeding (make determination based on a review of the opinion in the prior case)
4. Both actions involve the same parties or those in privity with them (same rules as those for claim preclusion)
5. Extra CA requirements: must be on the merits but it’s a looser standard than claim preclusion – just means that issue was decided on a legit basis (can include procedural things) 
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Erie Doctrine.

‘when state law claims are heard in federal ct, you apply state substantive law.
(standards and rules of everyday life) and federal procedural law (the means

Step 1:Is there a con

through which claims are adjudicated)

(1) identify potential conflict

(2) identify issue to be resolved

between federal procedure and state law?

sufficiently broad to control

Statutes

Use the "rationally classifiable as procedural
test”

Askif itis arguably procedural.
If so, it is ok! {low threshold!)

must be
(1) a rule of practice or procedure (use

“rationally classifiable as procedural” test)

(2) that does not abridge, enlarge or modify any|

substantive right
(a) identify right to be affected (usually the right|
‘underlying P's claim)
(b) does application of the federal rule change
any elements of the claim, remedies of that
claim, or timeframe of the claim?

Judge Made
(1)1s it rationally classifiable as procedural?

(2) does it function substantively such that its
application signficantly alters the underlying
substantive rights at issue? (the refined outcome
determinative test)

—> look at case before filing and determine if
federal forum would provide a distinct substantive
advantage





