Complaint
A. 3 Systems of Pleading
1. Common law/Issue pleading - Very complicated (1 issue only)
2. Fact pleading –state series of facts, each has to link with an element of a claim
3. Notice pleading –narrative story that can state a claim. There may be hidden claims in the narrative (flexible, supposed to be simple)
B. Function of Complaint
1.   	Initiates lawsuit
2. Notifies defendant & ct and inform nature of claim: you’ve been sued and here’s why 
C.	FACT PLEADING – P required to state particulars of a cause of action, making certain to align facts with each element of the asserted right.
D.  	NOTICE PLEADING – Needs to be just enough to be able to see a claim.  Requires a context  “factual narrative to show why you’re entitled to relief”; give the facts by telling a story that gives CONTEXT and reveals elements of a legally recognized claim
1.   Rule 8(a) provides: A pleading that states a claim for relief must contain:
1) Short and plain statement of the grounds for the court’s jdx
2) Short and plain statement of the claim showing that pleader is entitled to relief; and 
3) A demand for the relief sought
2.   Exceptions to Rule 8a2:
a)	Rule 9(b): alleging fraud or mistake: party must state the circ. with particularity; requires detailed facts
Purpose is to: protect a defending party’s reputation from harm/ strike suits/ provide notice of a fraud claim to a defending party/ discourage meritless fraud accusation
b)  	Statutory exceptions
c) Private Securities Litigation Reform Act – fact pleading requirements to avoid frivolous litigation
d)	Lower courts require pleading requirements in actions deemed disfavored i.e. libel, slander, defamation
E.	Claim – legal right of action, composed of elements, supported by facts. 
1. 	After D is served, has 21 days to respond, by answer/deny/file motion to dismiss
2. 	If claim insufficient, doesn’t meet 8(a)(2)  Rule (12)(b)(6)
3. 	When claims are read, judges take them as true, and draw all reasonable inferences in favor of Ps.	
4. 	Analysis of whether claim is sufficient to overcome 12(b)(6)***
a) 	ID claim and elements
b) 	ID allegations in complaint that support each of the elements 
c) 	Determine whether those allegations, taken together, state a claim upon which relief can be granted
5. 	D or ct can file 12(b)6
F.	Notes
1.	Judge Clark drafted the notice pleading
2.	Hierarchy of procedures:
a) 	Procedural Statutes (Ch 28, USC §)
	i.e. Cal Code of Civil Procedure 425.10(a)(1) - A pleading must contain a statement of the facts constituting the cause of action in ordinary and concise language
b) 	Formal federal rules (FCRP)
c) 	Judgment rule for procedures
	3.   Responses to a “Failure to Conform”
a) 	Move to dismiss for failure to conform:
i. 	Too little information
ii. 	Too much information (prolix) i.e. 200 paragraph complaint that it buries the claim
iii. Note generous provisions for amendment under FRCP 15(a) & the “relation back doctrine”
iv. If file amended complaint, the complaint will relate back to the date when SOL was satisfied
b) 	Move for a more definite statement under Rule 12(e) A party may move for a more definite statement of a pleading to which a responsive pleading is allowed but which is so vague or ambiguous that the party cannot reasonably prepare a response. 
c) 	D may ignore the defect
4.	Rule11a – every pleading, paper, motion must be signed by a representing counsel, including address, email, telephone of att’y
5.	Rule 8(d)1 – each allegation must be simple, concise, direct, no technical form required
6.	Rule 8(e) – pleading must be construed so as to do justice  FCRP reflects a flexible attitude towards pleading
G.	Form 11 – adequate complaint provides:
	1. Statement of jdx
	2. Date, place, what happened
	3. What resulted (cause of action)
	4. What does P want?
	 Forms included in FCRP show that notice pleading requires more than vague assertions, factual allegations must infer underlying elements of claim
H.	Cases
1.  	Dioguardi (Angry Italian)
Under 8(a)2, there’s no requirement that P state facts sufficient to constitute a cause of action, but only that P make a short and plain statement showing that the pleader is entitled to relief. “We just need to look at P’s factual allegations to be able to infer… underlying claim” Only most basic info, bare minimum needed* 
2.  	Leatherman (Police violated 4th amendment, citizen assaulted, stated basis for claim is failure to adequately train police) 
Lower ct wanted factual details and basis for the claim, including a reason why officials cannot successfully maintain the defense of immunity. Cts cannot impose heightened pleading standards, it’s up to legislature to create exceptions
3.   	Bell v. Twombly (P sued “Baby Bells” for violating Sherman Act thru parallel conduct and noncompetition)
Rule: Need to state sufficient facts suggestive of each element of a claim to satisfy 8(a)(2).  While a complaint attacked by a Rule 12(b)(6) does not need detailed factual allegations, a P’s obligation to provide the grounds of his entitlement to relief requires more than labels and conclusions, and a formulaic recitation of the elements of a cause of action will not do. Factual allegations must be enough to raise a right to relief above the speculative level on the assumption that all the allegations in the complaint are true (even if doubtful in fact). 
Twombly 2Prong: 
1)  Ct must take factual allegations of complaint as true, but disregard conclusory statements
2)  If "there are well-pleaded factual allegations, a court should assume their veracity and then determine whether they plausibly give rise to an entitlement to relief." 
Notes: Parallel conduct and PLUS factor required to overcome 12(b)(6) for Sherman Act claim. Allegations lacked *PLUS FACTOR* to suggest that P would be entitled to relief if facts were proven to be true; needs to bring facts demonstrating an agreement, “factual material suggestive of an element” for claim to be plausible. This isn’t a heightened pleading standard; Sherman Act itself requires more than just parallel conduct for an inference of agreement
4.  	Ashcroft v. Iqbal (Post 9/11, D sued Ashcroft for violation of due process)
Iqbal drew on the two pronged approach from Twombly v. Bell :
1) ID elements of P’s claim;
2) Excise conclusory allegations—not entitled to the assumption of truth; 
3) Examine whether remaining allegations are suggestive of each elements of a claim — giving rise to a plausible claim for relief. 
Court said after the conclusory statements were taken out, remaining allegations could not state a claim. Developed a “modern notice pleading” 
Issue: What is conclusory and what is not?  
II.   Answer (8b-c) 
A. Notes
1.    8(b)(1) answer is subject to short and plain pleading standard; D must admit to or deny any allegation
2.	Answer can include: admissions/denials/counterclaims
a)	Denials – 8(b)(3) Can assert general (denial to everything including SMJ) or 8(b)(4) specific (denial to parts of complaint)
1) Negative defenses (Denials)
2) Affirmative defense – assuming everything P asserts is true, I have a defense that will bar that claim
	- 8(c) lists the affirmative defense
  - Affirmative defense should be raised in the answer; failure to raise defense may be a waiver, but affirmative defenses can be raised after in an amendment if P is not prejudiced
		3) 8(b)(5) “I don’t know” = deny
b)	Admission - accepted as a fact in trial  jury will be instructed that it IS a fact and further evidence not required
1) Failure to deny = admission under 8(b)(6)
c)	Counterclaim (counter sue)
3. 	Rule 11 – obligation to do reasonable investigation before filing an answer/complaint
4.	Some courts subject the answers to Twombly’s “plausibility standard”  prof thinks unfair due to lack of time (21 days)
B. Timeframe – answer from D is due within 21 days of being served w/ complaint - Rule 12
C. Intervention – Rule 24 gives right to pple, not initially in suit, w/ adequate legal interest in the issue to intervene in the suit.  4 requirements must be met for intervention:***
1. Must be done in timely fashion
2. Have to show legal interest
3. Adequate representation
4. Impairment of interest
III. Rule 12(b)(6) – Motion to dismiss based on failure to state a claim upon which relief can be granted
A. Notes
1. Assumes facts are as alleged by plaintiff
2. Quex of law: even w/ proof of all facts, would P be entitled to relief?
B. Steps to assess**
1. ID claim and its elements
2. Excise conclusory statements from allegations (What is conclusory/factual?)
3. Match up remaining allegations with elements of P’s claims, do the allegations give rise to a plausible claim for relief?
4. If factual allegation doesn’t exist for even one of the elements   Motion 12(b)(6) must be granted
C.   Cases
1.	Northrop (P sued D under wrong statute§ but ct reversed D.C’s decision to grant D 12(b)6 based on sufficient factual allegations).
Test of complaint’s sufficiency: Is it detailed and informative enough to enable D to respond?
Notes: a) Complaint may be dismissed only where it appears beyond doubt that P can prove NO set of facts in support of his claim which would entitle him to relief b) Citing wrong § does NOT preclude P from proceeding with case, as long as allegations are sufficient i.e. see IV(B)
2.	Kirksey v. R.J (P sued D alleging false advertisement that its cigs were not addictive, husband died as result)
Arguments: After D filed 12(b)(6)
a) P didn’t respond w/ adequate answer: “legalese not required,” stated no need to ID legal basis of claim at this point. Current laws don’t embody/prohibit acts stated in her allegations, P needs to give reasons as to why she is entitled to relief.  P met procedural req, but lacked substantive req. 8(a)(2) NOT immune to 12(b)(6).
b) RULE: If 12(b)(6) is filed, P: 
i.   Must file a response (within 21 days)
ii.  Response must point to existing law OR developing law that will recognize a claim for which relief could be granted
iii. Cannot rest on his pleading to establish a claim
iv. Burden shifts to P to convince a ct that there is a claim

SUBJECT MATTER JDX

I. 12(b)(1) – Federal Quex Cases (SMJ): limits judicial authority by prescribing class of cases ct may hear. Boundaries of limitation set by constitution, statute and defined by reference to the following 3 factors: (1) type of legal issue that may be presented (2) amt in controversy (3) characteristics of parties to the case
A. What is jurisdiction?
1. Jdx pertains to ct’s power to take cases. 
2. 2 Courts:
a) Courts of general SMJ (state cts) – presumed to be able to hear all cases, w/ exceptions i.e. Patent
b) Courts of limited SMJ (fed cts) – not presumed to be able to hear everything
3. *Lack of SMJ can be filed at ANY TIME during direct proceeding, including on appeal *; P waives right in filing complaint to ct
4. To exercise SMJ under federal quex, must be permitted under Article III and statute giving SMJ.
5. Why have fed cts? To address federal law quex and to provide fairness to out of state Ds
6. Why pick fed v. state? Different expertise
B. Article III - Federal Quex SMJ  - est. federal judicial power & defined the potential range of federal court SMJ
1. §1: “The judicial power of the US, shall be vested in one Supreme Ct, and in such inferior courts as the Congress may from time to time ordain and est. lower cts”
a) Gave congress rights to create fed cts 
b) Was a compromise with states who did not want fed ct
2. §2: “Judicial power shall extend to all cases arising under this Constitution, the laws of the US, and treaties made, or which shall be made under their authority…
a) Extended federal judicial power to all cases arising under federal law
b) Osborne Ct interpreted “Arising Under” of Article III: any possible federal issue that MIGHT have to be considered to resolve the cases/“potential federal ingredient,” no matter when federal issue arises  case arises under federal law
C. §1331 – Federal Quex Statute: confers SMJ to lower courts & creates lower courts
1. “U.S.D.C shall have original jdx of all civil actions arising under the constitution, laws, or treaties of the US”
2. Original jdx  addresses initial jurisdiction “at entry level”
3. Pertains to civil actions (law and equity); not criminal
4. Heart of SMJ quex: IS P’s CLAIM TRULY ABOUT FEDERAL LAW? 
D.    Holmes Creation Test
1.	“Test of 1st resort”– if fed. law created P’s cause of action case arises under federal law 
2.	Applied in American Well Works (D claimed P infringed on patent. P sued for slander. Since fed law did not create P’s claim, case did not arise under fed law)
3. 	Exception w/ Shoshone (mining claims to fed. owned land). Tho fed law claim, substantive law applied was state property law, exception when the underlying claim’s resolution depends largely if not solely on quex of state law. Ct said congressional intent was not to create SMJ in this case.
4.    Interpretation by SCOTUS: a case arises under fed law if:
a)  Cause of action is created by federal law
b)	Substantiality req: fed claim must be substantial (NOT wholly frivolous  this is a very low threshold)
- Ct must dismiss for lack of SMJ when claim is so insubstantial, implausible, or foreclosed by prior decisions of SCOTUS, or otherwise completely devoid of merit as not to involve a federal controversy
d)	Express/Implied Right of action 
	- Sometimes cts will determine congressional intent of implied R of action, which will satisfy creation test
	- Implied-right-of-action test considers 4 factors.
i.	Whether P is class for who statute was enacted to protect
ii.	Whether there is any indication of legislative intent to create remedy** Most important fact for cts
iii. Whether implying remedy is consistent w/ legislative intent
iv. Whether claim in quex is one traditionally relegated to state law
E. Essential Federal Ingredient Test
1. Rule
a) Essential fed. ingredient embedded in an otherwise non-fed. claim, such that vindication of nonfederal claim is dependent on point of fed. law
b) Fed. ingredient must be actually disputed w/in the context of the case
c) Fed. ingredient must be important or substantial in the sense that it is particularly appropriate for resolution by fed ct.
d) Must not upset the allocation of jdx b/w state and fed cts
2. Gully v. 1st National Bank (1st Bank, chartered by fed.gov, bought out insolvent bank, under K to assume back-owed taxes. P (tax collector) sued 1st Bank for not paying taxes (state claim). Fed. law permitted states to tax fed. chartered banks as long as manner complied with fed. law statute)
Rule
a) Federal law is an essential element of P’s cause of action
b) Must be such that it will be supported if the fed laws are given one construction or effect, and defeated if given another
c) Genuine and present controversy, which must be disclosed upon face of claim (fed quex must come up in COMPLAINT) 
IS P’s CLAIM TRULY ABOUT FEDERAL LAW???***
NOTE: There must be something about federal law in claim; is fed. law disputed, substantial, and can the interpretation of federal law change the outcome of the case
3.	Smith v. Kansas City Title (P sued D in break of K to stop him from buying bonds issued by fed gov. that he found unconstitutional) To resolve K issue, would have to verify constitutionality of federal bond
4. 	American Well Works (D threatening to sue buyers of P’s pumps saying that it infringes upon D’s patent. P files slander suit)
- Note that this case was resolved under the Creation test, but Gully application works too
- Held not federal quex case. Patent law might come up as defense, but the heart of this case is a slander suit. Complaint must bring up fed issue, wastes time and resources for DC if “the fed. issue is lurking in the background** (PROF LOVES THIS PHRASE)  No SMJ, b/c possible, conjectural federal issue may come up in the D’s affirmative defense BUT the rule requires “fed. issue must come up in the complaint”
F. 	Grable standards
1.	Grable (P files quiet title claim against D. D bought P’s land from govt after P failed to pay taxes. P argues IRS did not comply w/ fed. statute specifying notice procedures) 
Ct held it’s not enough that there’s an essential federal claim… new standards below
Rule: **
a) Federal law is an essential element of P’s claim
b) Federal law has to be actually disputed 
c) Federal law has to be substantial to the case. Substantial defined as
· Extrinsic reason why this needs to be in federal court (govt interest – fed. gov has interest in tax forum) – 
· Federal law has to be critical “pivotal” in suit
d) Can’t tip balance of state and federal judicial power
2. 	Gunn v. Minton
a) P developed comp. program that he leased out. P then applied and was granted a patent, filed patent infringement suit against NASD, represented by Gunn. D moved for summary judgment on the ground that patent was invalid under the “on sale” statute. D.C granted and declared P’s patent invalid.
b) P hired new lawyer and filed motion for reconsideration, argued lease fell w/in experimental use exception. D.C denied motion.
c) 	P filed malpractice suit in state court against Gunn for negligence. D said lease was not for experimental use and state court agreed. P tried moving case to Fed ct b/c the case brought up patent laws, citing §1338. 
Application of Grable test:
a) Resolution of fed patent quex is nec. To prevail in malpractice claim, P must show he would have prevailed in his patent infringement case if his lawyers had made a timely argument of his experimental use argument
b) Federal issue is disputed whether or not his lease to Stark constitutes experimental-use exception
c) This case is not important to the fed system since it delves w/ hypothetical fed. law issue
d) States have a special responsibility for maintaining standards of lawyers… allowing the case to be taken by fed. ct would tip the federal/state judicial balance 
3. 	Merrell Dow (State claim resting on allegation that D violated federal misbranding prohibition)
	Ct held if SMJ  congressional intent would be undermined b/c fed claim did not allow for fed. private R of action. (Rule C&D – fed forum doesn’t want to hear these cases. Not substantial  ct doesn’t want to allow floodgate of state cases.)
4.	Empire 
a)	Empire ct thinks for cases to arise under federal law, federal quex in cases have to be about “pure questions of law”  settling the issue would create a new rule
b)	Whereas in Grable, there was a federal issue that was disputed, this case is fact-bound & situation-specific. A federal issue triggered the case in Grable, whereas in Empire, a state trial triggered the complaint in this case
	c)	Substantial redefined & narrowed to mean
i.	Interest of federal agency in this case
ii.	Nature of federal statute – is it statute or constitution issue?
iii.	Is it pure quex of law?
F.	Well-Pleaded Rule: 
1. 	Mottley (P injured on train run by D sued D; agreed to drop claims if D gave free transportation. D honored obligation until statute prohibiting free passes. P sued for breach of K, alleged that statute did not apply and if it did, it would deprive P of prop, violating due process)
Rule: limits which allegations in a complaint will be considered in determining whether a case arises under federal law. ONLY allegations pertaining to the necessary elements of the P’s claim will be considered.
a) Claim is the only thing that will be looked at, and it has to reveal fed jdx for SMJ
b) Rule against artful pleading – prevents P from defeating fed jdx by disguising a federal claim as state claim.
G.	Declaratory Judgment: remedy that allows ct to declare the parties’ R w/o imposing any coercive relief. The presumption is that the parties will abide by the ct’s judgment. The Declaratory Judgment Act vests federal district courts w/ power to enter declaratory judgments in cases over which they would otherwise have jdx. Whether an action for declaratory relief arises under 1331 depends on whether it would have if one of the parties had been seeking coercive relief. 1st, we determine which of the parties would’ve been the P in a coercive suit for damages or injunction on the same issues, then we ask whether that suit would’ve arisen under federal law.
II. 12(b)(1) – Diversity Cases (SMJ) - MUST ESTABLISH DOMICILE AND AMT IN CONTROVERSY(>$75K)!!!!!!!
A.	There is SMJ if case satisfies both:
1.	Article 3 §2 (Minimal Diversity) (No minimum amount in controversy)
2.	§1332 (Complete Diversity) ($75K min.)
a) 	Authorizes USDC to have jdx over:
1) citizens of different states “interstate diversity”
2) citizens of a state and foreign alien “alienage jdx”
3) citizens of different states and in which citizens or subjects of a foreign state are additional parties (mix of 1 + 2)
4) foreign gov’t as P against citizen
b)	Requires complete diversity (no P is a citizen of the same state as any D)
B.	Policies
1. Founders feared discrimination against outsiders which would 
a) Threaten peace of confederacy
b) Jeopardize economic growth; interstate and international commerce
2. Criticisms of SMJ
a) Compete w/ cases more deserving of federal ct time
b) Requires federal judges to interpret state law  raise federalism problems
c) Inefficient b/c issues of fed. judicial power needs to be resolved
C.	Domicile
1.	Notes
a) 	Diversity determined at time of the suit (Day suit filed)
b)	Diversity jdx challenge can be raised at any time
c) 	Citizenship for diversity purposes is domicile. *Domicile is place (1) where one is present/reside AND (2) intends to stay indefinitely  
d)	ONLY 1 domicile/person – no durational requirement
e)	Party invoking diversity has burden to prove existence of jdx with a preponderance of evidence, if challenged, must provide additional proof
f)	Burden of pleading: Rule 8(a)(1) – Short & plain statement of the grounds for the ct’s jdx
g)	Domestic relations and probate proceedings cannot be brought to USDC using diversity jdx
h)	Federal district court may ot exercise diversity jdx over cases in which diversity is collusively created.
2. 	Rodriguez v. Senor Frog (Drunk D, citizen of Puerto Rico, hit P, Puerto Rican in CA. Diversity jdx?)
- Bank One Factors in est. intent to stay and evidence of domicile include: where party votes, has bank accounts, has job, attends church, has club membership, has license.
- Party need not check off EVERY Bank One factor to satisfy burden of proof. Voting is a HUGE factor
- Domicile : place where you reside & plan to stay indefinitely  est. soon as you move there
-	A.C didn’t reverse: if D.C judgment is reasonable, A.C. cannot reverse. A.C. can only reverse if D.C. judgment is so clearly wrong, no reasonable judge would have ruled that way according to the facts
	3.    Companies & Organizations  LOOK FOR THIS IN EXAM 
a)	Corp. or Inc. has citizenship in the state where the principal place of business (nerve center) is located, and every state by which it has been incorporated. 
i.	Principal place of business is defined as the nerve center  headquarter, actual center of direction, control, and coordination
b) 	Unincorporated companies and LTE have citizenship in every state that a member resides
D.	Amount in Controversy (>$75K)
1.  	Article 3 §2 – no minimum amount in controversy
2. 	§1332 (a) - amount in controversy must exceed $75,000  whoever invokes must demonstrate that amount is met.
3.	To invoke diversity jdx, P must allege amount in complaint exceeds the statutory minimum, exclusive of interest & costs (including ct & attorney’s fees)
4.	Aggregation of claims
a)	In computing amt in controversy, P may aggregate all of her claims against a single D, whether or not claims are related  Typically only allowed w/ respect to the claims of 1P against 1D
	b)	If >1P, each P must independently satisfy the amt in controversy. P’s may not add each others claims.
	c)	If >1D, P must satisfy amt in controversy w/ respect to each D
d)	Exception to rule against aggregation of claims in the case of multiple P or D is when claims involved a “single title or right” in which the parties have a common & undivided interest
	i.e. If Ps own car that D destroyed. There is a single claim for the 1 car, so it’s not aggregating claims
e) 	Aggregation also allowed in joint & several liability
	i.e. If Ds hit P and resulting in >$75k damage  jointly liable. P does not have to est $75k is met for each D
5.	General Rule: Amt claimed by P at the time of filing will be accepted as being the true amount in controversy if P made the claim in “good faith”
	a)	Except: If shown to legal certainty that P could not recover the jurisdiction minimum
b)	Certain jdx say that legal certainty is relevant to the extent that it reveals a lack of good faith on P’s part: if it is legally certain that P cannot recover statutory minimum, this generally means that P knew or should have known that the claim was deficient, and hence, the claim was not made in good faith
· Objective test – P “should have known”
· Subjective test – Whether or not P actually knew
c)	Test of amount in controversy:**
	1) Does it show amt in controversy is less than the jdx min at the time the complaint was filed?
2) Even if amt was less than jdx min, does the legal certainty reveal lack of good faith: did P know/should have known of lack of jurisdictional min?
		Yes Dismiss
		No  Do not dismiss
6.	Coventry (C provided D w/ sewer services for a fee based on amt of water consumed. Relied on K to determine amt of water used. C increased the fee and D refused to pay at increased rate. Bill accumulated to $74k, according to K & C sued to recover the money owed. D discovered that K had made a mistake and actual sum of bill was 18K, which D paid. D asked C to dismiss the federal action, C refused. D filed 12(b))
a)	1st, court considers whether claim was made in good faith by looking to the circ. at the time the complaint was filed  ct decides the amt in controversy from the face of the complaint 
b)	Was the post filing discovery of billing error a:
i.	Subsequent event: an event that changes the amt in controversy after filing of complaint  never undermines amount in controversy as long as jurisdictional minimum was met at the time suit was filed
ii.	Subsequent revelation: an event that takes place after filing that shows the amt in controversy before the complaint never met the jurisdictional minimum  regardless of whether this is true, it is only relevant if it reveals that the P did not file the amt in good faith  whether P knew or should have known that amt could never have met the statutory requirement
	- Would reveal lack of good faith if P had made the error, here it was 3rd party who made billing error
7.	Amt in controversy in suits for declaratory or injunctive relief: 3 Approaches
a)	Plaintiff Viewpoint Rule: amt in controversy is the value or benefit to the P of obtaining the relief sought
b)	Either-viewpoint Rule: amt in controversy is the pecuniary result to either party which the judgment would directly produce
c)	Value of the suit to the party invoking federal jdx i.e. to the P in a suit initiated in fed ct and to the D in a suit removed from state to fed ct  look from that party’s perspective
III.	Supplemental Jdx §1367
A. Supplemental jdx allows fed courts to hear claims that could not have entered federal court on their own if they are part of a case over which the ct has SMJ. There is a two step inquiry into whether a ct should exercise discretion to hear claims that don’t have an independent basis of jdx
B. To have supplemental jdx test: POWER TEST
1. Has to satisfy independent basis of jdx 
a) §1331 (Creation/ EFI) or
b) §1332 (Complete diversity, bank one factors, amount in controversy satisfied?)
2. Is there a common nucleus of operative facts?  Sufficient overlap of relevant facts b/w the 2 claims
3. Does it make sense to bring claims together? Yes (b/c of common nucleus of operative facts) or No (b/c no common nucleus of operative facts)
C. To exercise supplemental jdx test: DISCRETION TEST
1.	When state issues substantially predominate 
2.	Likelihood of jury confusion by state and federal claim being brought together
3.	If the federal claims are dismissed early on in the trial
D. Gibbs (2 claims brought together against single D. 1 federal claim, 1 state claim)
1.	Supplemental jdx exists whenever the relationship b/w the federal claim and the state claim permits the conclusion that the entire action comprises one case. The federal claim must have substance sufficient to confer SMJ on the ct. The claims must derive from a common nucleus of operative facts
2.	Ct has power to exercise SMJ, has discretion to exercise supplemental jdx. Its justification lies in considerations of judicial economy, convenience and fairness to litigants  if these are not present, a federal court should hesitate to exercise jdx over state claims
3.	When federal courts shouldn’t take the state claim:
a)	When state issues substantially predominate 
b)	Likelihood of jury dismissal by state and federal claim being brought together
c)	If the federal claims are dismissed early on in the trial
4.	This case cites the Hurn case which states “P can present federal & state claims together if parallel theories for same injury.”  under the doctrine of Res Judicata – you get 1 shot for a claim, can’t come back w/ more theories
E. Kroger v. Owen (State claim brought against OPPD in federal ct based on diversity. OPPD filed 3rd party complaint pursuant to Rule 14 against Owen under state law)
1.	Complete diversity principle precludes P in a diversity case from filing a claim against a non-diverse D. Technically, 3rd party defendant brought into suit pursuant to R14 is not a true defendant, hence there is no violation of the complete-diversity principle when a party impleads a non-diverse 3rd party D. 
2.	Under Kroger, supplemental jdx cannot be used in a manner that violates the complete-diversity principle, ct fears allowing supplemental jdx in this case would operate as an evasion of the complete-diversity principle. A federal ct may not exercise supplemental jdx under circ. that violate the state-diversity principle, or that offer an opportunity to evade that principle
3.	Ct says Gibbs test doesn’t necessarily apply to cases that arise under §1332  reason why ct held the way they did is bc they don’t want pple to circumvent §1332 thru Rule 14
4.	LOOK AT THESE CASES AND SEE IF THERE IS AN INTENT OF INVASION i.e. if any of the parties seek counterclaim against P, there is typically no intent for circumventing §1332, b/c P is an unwilling participant
5.	Kroger test***
	a)	Independent basis of jdx
	b)	Common nucleus of operative facts
	c)	Is there technically complete diversity?
	d)	Operate as an evasion of complete diversity?
F. Supplemental Jdx: §1367
1.	§1367(a) – codified Gibbs holding of allowing supplemental jdx over all other claims that are so related to claims w/ jdx that they form part of the same case or controversy; expressly allowed addition of new parties; w/o express statutory language to the contrary, supplemental jdx must be allowed when it meets the requirements of §1367
[bookmark: _GoBack]2.	§1367(b) – disallowed supplemental jdx in diversity cases over claims by Ps that would destroy or evade complete diversity when persons are made parties under Rule 14 (bringing in 3rd parties to suit), 19 (joinder of parties), 24  if additional parties are brought in by D, then this section doesn’t apply
3.	§1367(c) – sets out 4 grounds on which ct may decline to exercise supplemental jdx  most courts think it preserves the full range of discretion recognized in Gibbs
4.	§1367(d) – if a federal ct refuses to exercise supplemental jdx, SOL is tolled for the period during which the federal suit was pending and for at least 30 days after dismissal to allow P to file in state ct
G. Removal: §1441
1.	§1441(a) – anything satisfying 1331 or 1332 that could have been filed initially in federal court can be removed to district court by D
2.	§1441(b) – removal based on jdx: if D is a citizen of a state where action was brought, even if diversity is satisfied, D cannot remove the case to federal court i.e. if P (NY) files suit in CT, where D is from, D cannot remove to district court, b/c removal is supposed to protect FOREIGN citizens from bias
3.	§1441(c) –When there is a 1331 claim joined with otherwise non-removable claim, the entire case may be removed, or the district court may, in its discretion remand all matters in which state law predominates
H. Removal Procedures: §1446
1.	§1446(a) – D desiring to move civil action from a state court needs to file in the district ct notice of removal containing a short and plain statement for the grounds of removal
2.	§1446(b) – D has to file notice of removal within 30 days of receiving the summons/amended pleading; all Ds must consent to removal; Ds who got served later can opt for removal, the earlier Ds can join in & consent to removal; if the case
3.	§1446(c) – Amount in controversy in pleading is assumed to be true, BUT when pleading seeks nonmonetary relief or state doesn’t allow for money judgment, D can assert minimum amt in controversy met by preponderance of evidence
4.	§1446(d) – Ds have to give notice to all parties and state ct of removal

I. Procedure after Removal: §1447
1.	§1447(c) – If P doesn’t agree w/ removal, has to file within 30 days of notice of removal
2.	§1447(d) – An order remanding a case to state court from which it was removed cannot be appealed
3.	§1447(e) – If after removal, P seeks to join additional Ds who would destroy SMJ, joinder not allowed
IV.	Attack on SMJ
A. Direct attack
1. Can be made at any time during the lawsuit prior to judgment
2. Challenge can be raised by P, D, Ct
3. Objection to SMJ cannot be waived
4. Consequences of improper removal/invocation of SMJ:
a) 	§1447 in a case improperly removed to the D.C, D pays costs, attorneys, fees incurred as a result of removal 
b)	Rule 11 – if invocation of ct’s jdx is frivolous, att’y subject to penalties
5.	If D in fed ct challenges both Pjdx and SMJ, fed ct will review SMJ first b/c if there is no SMJ, case will be moved to state ct. If D.C. finds an issue w/ PJdx, case gets dismissed altogether  this reduces federal court’s interference w/ state ct’s ability to hear the same case
B.	Collateral attack  separate proceeding in front of different ct
1.	Judgment of a ct lacking SMJ is void/null  traditional approach
2.	Quex to ask, if yes  subject to collateral attack
a)	Was lack of jdx clear, showing abuse of authority?
b)	Did jurisdictional issue present a quex of law?
3.	Quex to ask, if no  subject to collateral attack	
a)	Original parties relied on defective judgment?
b)	Quex of jdx actually litigated & decided by ct capable of making decision?
c)	Was party challenging SMJ able to raise objection in prior proceeding?
4.	Restatement – rule is finality, which weighs much more than nullity, “let’s not go back, b/c case has already been reviewed by judges & lawyers.” Collateral attack is the exception
C.	Alternative Dispute Resolution – arbitration/mediation – circumvent SMJ, Rulle 11, litigation costs; all parties must agree, can be unfavorable for those w/ lesser resources

VENUE

I. 	Venue: refers to the geographic location of the court in which the lawsuit is filed. The rules of venue determine which district is proper for any particular lawsuit in considering whether the chosen court is a convenient location  convenient if statute is satisfied.  Proper venue is a personal right of the D that can be waived or altered by agreement
A.	Venue is by district (there are 4 federal districts in CA)
1.	Is this precisely the right location to file claim?
2.	Types: federal venue	
a) 	Specific venue (specific kinds of cases)
b) 	General venue statute §1391 (all cases w/ exceptions)
3.	Local action – axn involving title to real property. Can only file claim where real property is located
	Transitory action – axn involving all other axns, can take place in any ct
4.	P does not have burden of pleading proper venue; since venue is considered a D’s privilege, it is up to D to raise objection to venue through 12(b)3 or an affirmative defense in D’s answer w/in 21 days of being served w/ complaint, otherwise failure to raise objection in a timely manner will constitute a waiver
5.	If improper venue is raised, P then has burden of pleading proper venue
6.	Propriety of venue is measured at the time when suit was filed, w/ exception… curing improper venue  by dropping D from another state under 1391(b)1
7.	Venue must be satisfied in all claims and all parties for cases with multiple Ds
B.	§1391b
1.	§1391(b)(1) – Residence of Ds
a) 	The residence of a natural person, including a permanent resident alien is the judicial district in which that person is domiciled
b) 	1 D  permits venue to be in the judicial district where that D is domiciled (resides)
c) 	Multiple D’s (same state)  venue will be proper in a judicial district in which any one of them resides
d) 	Multiple D’s (different state)  b(1) doesn’t apply
2.	§1391(b)(2) – Substantial Part of Events
a) 	Venue is proper in a judicial district in which a substantial part of the events giving rise to the claim occurred
b) 	Can be more than 1 district
c) 	Issue: What is substantial events??*
3.	§1391(b)(3) – “fall back provision” if not b(1) and not b(2), civil action may be brought in a judicial district where D is subject to ct’s personal jdx
a)	This is typically invoked when substantial events took place in a foreign country AND there are multiple Ds from different states
C.	§1391c and d – corporations, associations, partnerships, incorporated
1.	§1391(c)(2) 
a) 	Entity (D) – venue is proper in any judicial district in which D is subject to the ct’s personal jdx
b) 	Entity (P) – venue is located where P maintains principal place of business
2.	§1391(d) – Corporate Entity (Ds) – every district where Ds contacts are located 
D.	First of MI v. Bramlet (D invested $ in IRA w/ P, suffered significant loss & filed an arbitration axn against P. P filed action in MI to dismiss the arbitration claims as ineligible pursuant to SOL)
1.	D filed 12(b)(3) – majority of investment took place when they lived in FL. P responded that IRAs at issue were created in MI, D met the investment broker in MI to solicit advice. 
2.	D.C. dismissed P’s claim, interpreting 1391(b)2 to mean venue is proper where the MOST substantial part of the events giving rise to the claim took place. P appealed on the grounds of incorrect interpretation
3.	Old rule: have to pick the best venue for 1391(b)2, where the MOST substantial part of the claim arose
4.	New rule: Did a substantial part of the event that led to claim occur in the district in quex?” 
a)	Substantial defined as some NON-TRIVIAL event related to the claim
E.	Ct’s response to 12(b)3: standards of review
1.	De novo  where a question of law that arose from prior case
2.	Abuse of discretion  quex of fact, typically defer to lower ct
3.	Clear error  quex of fact, typically defer to lower ct
F.	Removal: if properly removed under 1441a or 1441c  there is proper venue*
G.	Transfer of Venue
1.	Skyhawke (LLC accused D, corp. in CA, of patent infringement. P filed suit in the S.D. of MS. D for transfer to CA)
a) 	Transfer of venue can be brought through §1404(a)
i. 	P’s choice of forum is clearly a factor to be considered, but is not in itself conclusive	
ii. 	When the transferee venue is NOT clearly more convenient than the venue chosen by P, P’s choice SHOULD BE respected. Movant has burden of proof to demonstrate that the transferee venue is CLEARLY more convenient
b) 	Convenience depends on public factors AND
i.	Administrative difficulties flowing from ct congestion
ii.	Local interest in having case decided at home
iii.	Familiarity of the forum w/ the law that will govern the case
iv.	Avoidance of unnecessary problems of conflict of laws and application of foreign law
c) 	Private factors
i.	Access to sources of proof
ii.	Compulsory process – compelling witnesses to testify
iii.	Cost of attendance for witnesses * this has been said to be the most important private interest in Skyhawke
iv.	Other practical problems i.e. difficulty in transferring documentary evidence and witnesses, expediency and cost of trial
d)	Case satisfies 1391(c) in either districts, therefore ct has to weigh the private & public interest factors in determining convenience to the parties
e)	P’s choice is afforded deference where analysis of factors are neutral
2.	§1404(a) – For the convenience of parties, may transfer to any other district where it might have been brought or to which all parties have consented
a)	Venue has to be proper at initial district and the transferee district – P or D could request transfer; even if D doesn’t have personal jdx in transferee ct, if both parties consent, transfer ok
b)	Ct has a strong preference for P’s choice of forum
c)	Whether to transfer is at the court’s discretion
d)	Van Dusen: for diversity cases, ct must apply originating ct’s substantive state law
3.	§1406(a) – where originating district ct is improper, ct shall either dismiss or transfer
	a)	At ct’s discretion to do either  should transfer where P did not act in bad faith
	b)	Transferee venue must be proper, ct can’t have proper venue even if both parties consent
	c)	Van Dusen: for diversity cases, transferee ct must apply transferee venue’s substantive law 
	d) 	No need to weigh public/private interest factors b/c originating ct is improper
	NOTE: federal law doesn’t travel
	NOTE: when personal jdx is lacking in originating ct, substantive law does not travel regardless of which statute is applied – 1404/1406/1631
4.	Where originating ct lacks personal jdx over D, ct must dismiss or transfer (Goldlawr) under §1406  cannot dismiss, then transfer
5.	§1631 – permit transfers b/w fed ct whenever there is lack of jdx in originating ct – designed to permit transfers when exclusive SMJ is in a ct other than the originating ct 
6.	Steps:****
	a)	Is venue proper at originating ct?
- 	2011 statute amendment allows for transfer to venue where
b)	Would venue be proper in 2nd ct or did parties both consent to venue transfer
· How do we know that transferee ct is proper?  See if it satisfies 1391(b)
-  2011 statute amendment allows for transfer to venue where
i. 	Case could have been brought to transferee venue in the 1st place
ii.	Both parties consent to transfer to another ct (only under 1404a)
c) Should ct exercise discretion to transfer?
- 	Weigh private and public factors  interest of justice by balance of convenience: would it be fair, economical to dismiss or should we transfer to another ct?
H.	Forum selection clause: K provision that designates an appropriate forum in which suits specified in K may be filed
1.	2 Types
a) 	Permissive: creates an additional venue beyond those provided by statute
b)	Exclusive: designates the only venue in which suits can be brought; jdx in other cts waived
2.	Quex to ask: FSC 
a) 	Does the lawsuit fall w/in the terms of the clause?
b)	Is clause enforceable?  generally there’s a strong presumption of enforceability UNLESS *Bremen standard**
i.	Enforcement unreasonable or unjust OR
ii. 	Clause invalid b/c fraud/overreaching (taking advantage)/ contravene public policy/ inconvenient
c)	What if suit was filed in proper venue, but not the exclusive venue specified in K
i.	Dismiss OR  prof likes this one, says venue is improper if there’s an exclusive FSC
ii.	Treat FSC as factor in considering motion to transfer
3.	Jones v. GNC (Jones, franchisee of GNC, filed suit against GNC in CA. K provision had FSC providing PA law to be applied and suits to be brought ONLY in PA)
	a)	GNC filed motion to transfer under 1404a and 1406a – the reason why they filed both is b/c if FSC is valid and enforceable, then originating court would be proper. If FSC is invalid however, originating ct would be improper, and hence 1406a is the proper motion. 
	b)	Ct held that b/c the K is void, b/c of CA’s statute specifically prohibiting FSC, motion §1406a denied.  
I.	Forum Non Conveniens – only comes up if alternate forum is in a foreign country for federal ct or another state/foreign country for state courts
1.	Notes
a) 	Forum non conveniens is a dismissal doctrine
b) 	Alternate forum is available if (1) there is jdx in another state/country (2) adequate remedy that serves interest of justice (adequate has been defined as having a very low threshold; defined as barely any remedy at all)
2.	P’s choice in forum is typically a significant factor in weighing interests in whether it is more convenient to grant motion for forum non conveniens, but where Ps are foreign citizens and NOT residents and whose motivation is for more favorable American law  P’s choice is not weighted as heavily
3.	Steps:
a) 	Alternate forum as far as jdx & remedy?
b) 	P’s choice in forum?
c) 	Private/Public interest factors
PROCESS

I.  Service of Process and Notice
A. Intro
1. For ct to hear a suit, there must be:
a) D must be given adequate notice of the suit THROUGH proper service of process (proc. by which ct asserts jdx over person served)
b) Proper jdx (pre-req. is personal jdx standards satisfied and D must be properly served)
2. When is service of process valid?
a) Consistent w/ Statute/Rule 4
b) Consistent w/ Due Process of 5th and 14th Amendment
3. Purpose - gives D adequate notice to defend his case and of timeframe  P gives D copy of complaint + summons
4. 2 ways to challenge service of process:
a) 12(b)(5) – inadequacy of method
b) 12(b)(4) – content in summons inadequate
5. Anyone 18 and over who is NOT P can serve summons
B. Mechanics of Service: Rule 4 
1. Request for Waiver of Service – Rule 4(d) – seeks to eliminate issues concerning service of process by inducing D to waive formal service
a) Allows P to send complaint (by first-class mail or other reliable means), Form 5, and, Form 6
b) D must be given at least 30 days to respond unless located outside the US, in which case the period is 60 days
c) Incentive to waive service: 
- 	4(d)(1) – duty to avoid unnecessary expenses of serving summons
- 	4(d)(2) – unless D waives in timely manner, ct imposes on D expenses later incurred in making service (incl. atty’s fee of motion req. to collect service expenses)
- 	4(d)(3) – agrees to waive, doesn’t have to answer the complaint until 60 days after request of waiver was sent
- 	4(d)(5) – by waiving service, D doesn’t surrender any defenses
d) Disincentive to waive service”
- 	When statute of lim. is tolled only by service or filing of waiver, D can run out clock by refusing to waive service
- 	If after 30day period, P hasn’t received signed waiver  must attempt formal service
2. Formal Service of Summons & Complaint – adequate method of service will depend on character of D
a) Individuals in US – 4(e)(2)
· 4(e)(2) allows P to serve:
i.  	personally – physically hand service of summons to D (SAFER)
ii.	leaving summons and complaint at D’s “dwelling or usual place of abode with someone of suitable age and discretion who resides there”; OR
iii. delivering copies to an agent who has been auth. by appt. or by law to receive service on D’s behalf
-	4(e)(1) – allows P to employ any mode of service authorized by
i.	law of state in which the fed. ct. sits
ii.	state in which service is to be effected
b) Corporations, Partnerships, Unincorporated, Associations in US– 4(h)
- 	4(h)(1)(A) – allows P to borrow state law (state in which fed ct sits OR in which service is effected)
-	4(h)(1)(B) – allows P to deliver a copy to an officer, managing or general agent, or agent auth. by appt or law
c) Ds in Foreign Country 
-  If D is served in a foreign country, fed ct must exercise caution to not intrude on another nation’s sovereignty
- 	Special and highly flexible procedures for severing Ds in foreign countries
-	Follow treaty provisions, adopt law of foreign country, follow suggested procedures, any means not contrary to international law
d)	AIC v. Affinity (Ct vacated default judgment against Affinity based on lack of personal jdx Motion 60(b)(4), due to lack of proper service of summons, when server handed summons to non-employee “VP” and did not inform that papers were legal documents)
	-  This case concerns 4(h)(1)(B), b/c D is a corp.
-  “If server can reasonably conclude individual is a representative so integrated w/ the organization that he will know what to do with the papers”  “fair, reasonably, and just to imply the authority on his part to receive services”  service is proper
3. Burden of Proof  - if propriety of service is challenged, B of P rests on party on whose behalf service was made
4. Substantial Compliance w/ Rule
a) Rule 4 is a flexible rule, liberally construed as long as there is “substantial compliance”
b) Factors in considering whether there is “substantial compliance” in service of process:
· procedural posture of the case
· type of service involved
· whether P made reasonable, good faith mistake
· whether D evaded service
· Whether relevant service provision is inherently ambiguous
· Whether D received actual notice
· Whether justice would be served by relaxed construction
c) Limits to liberal construing  distinguish between mere technical errors and complete disregard for Rule 4
5. Time Limit for Effecting Silence – Rule 4(m) – authorizes a fed ct to dismiss an action “without prejudice” as to any D in the US who is not served within 120 days after the complaint is filed
a) Dismiss action where D is not served within 120 days of filing date, ct has discretion to extend the time if there is good cause i.e. when P can’t find D. However ct doesn’t have to exercise this discretion
b) Case dismissed where P made no effort to serve summons within 120 days despite state of lim running out  
C. Compliance w/ Due Process
1. Due Process Clause (5th and 14th Amendment)  Crim. Cases will have more stringent criteria to satisfy R to notice
a) Right to notice
b) Opportunity to be heard
2. Due Process doesn’t require ACTUAL NOTICE; adequate notice requires REASONABLE NOTICE, which takes into account a particular case’s circ and the likelihood that the method of service will be effective or no less effective than other reasonably available means.
3. Mullane v. Central Hanover Bank (NY Bank Law allowed pooling of trusts into common trust. Not every beneficiary is known. During settlement of accounts, ct-approved attorney Mullane representing beneficiaries objected during the proceeding, stating lack of adequate notice)
a) **Due Process is ONLY triggered when an individually will potentially be deprived of life, liberty, property by the action of the govt.*** Here, due process triggered b/c:
-  Decree terminated fiduciary R, which could lead to potential deprivation of property since there will be no recourse if CHB screw up 
· Proceeding itself could deprive beneficiaries of property rights
b) Ct’s recitation of what due process is
-  Has to give notice
-  Party’s R to be heard in front of neutral magistrate
c)  	Personal service will not ALWAYS suffice, though often it will. There is however a need to accommodate interests of the parties, so personal service is not always required. 
- 	In accommodating interests, a construction of Due Process which would place impossible or impractical obstacles in the way could not be justified
- 	Here, ct needs to balance beneficiaries R to be heard, interest of the bank, and state’s interest in giving notice. What is reasonable notice taking into consideration all these interests?
d)   Ct defines REASONABLENESS for notice
- 	Reasonably calculated = desirous of informing D UNDER the circumstances (fact-driven)**** 
-	No bright line formula
- 	RULE:***
i. 	Form of notice reasonably certain to inform those affected
	1) If there are multiple reasonably certain method, pick whichever one (doesn’t have to be the best)
	2). If none  move on to ii.
ii. 	Form chosen NOT substantially less likely to bring notice than other feasonable & customary substitutes
		1) This means you pick the best method, the one more substantially likely to work
-  Here in this case, notice by newspaper publication is not reasonably certain to work. There are methods i.e. mailing that are reasonably certain to work and should have been adopted. Newspaper publication ok in following circ
i. 	When it’s accompanied by another methods (seizure of prop)
ii.	 Last resort (no address)
4. Pg 245 – 34
a) Was there a potential deprivation of due process? Yes, D was being sued for N, P sought recovery from injuries.
b) Was the method reasonably certain to work? 
-	Process server handed notice to Gordon, family friend, b/c wife of D was out of town. D has Alzheimers and is under care of wife. P could either give notice to Gordon to relay to wife, which he promised to do; wait and give notice to wife; give notice to D.
  - 	First 2 options would both have been reasonably certain to work. WHY? B/c Gordon is a family friend entrusted to take care of D, who has Alzheimer’s; it appears that wife trusts him enough to take care of her sick husband. HE’s in a position of caretaker… **ANALYZE and respond to the rules using the facts!**
5. Jones v. Flower (P owns a house where his ex-wife lives. He stopped paying taxes so State sent him a notice to pay the back-owed taxes or house will be sold in 2 years. State did this via certified mail, returned “unclaimed.” 2 years later, State put house up for sale, Flowers makes an offer, state sent another certified mail prior to auction, also returned. House sold to Flowers. )
a) What’s being held in this case is CONTEXT driven  this is a sale of P’s home, so P’s interest is significant
b)	Distinguish from Mullane: here, govt attempts notice and KNOWS that attempt failed. This is an issue never addressed by S.C
c) Ct says he doesn’t see “desirous;” also not reasonably calculated b/c a reasonable person would have done more under the circ.
d) In Mullane, it was known that a lot of pple didn’t see publication. For those beneficiaries whose addresses were unknown it was reasonable to seek only alternative available, which was newspaper publication- 
e) Ct gives examples of possible and practical options for state to serve  Govt should have “at least done something”
f) Rule: If you find out that notice through a reasonably certain method didn’t work, and an important interest is at stake  need to do something more to show desirous
i.e. Certified mail (reasonably certain method that failed)  once govt became aware  run thru 2-step test
- 	Reasonably calculated method available? 
i.  Yes  do it
ii. No  do method more substantially certain to work (reflect desirous of informing)
g)	Commissioner’s arguments 
- 	We used a reasonably certain method  Ct said adequacy will vary w/ “circ. & conditions”
- 	Ct brought up precedence; distinguishes Robinson (govt knew D in prison) and Covey (mentally incompetent D) in tat those cases were ex ante (before P served D already knew method is not reasonably certain to work. Here, it was post hoc (knew after service of process but prior to deprivation of sail that method didn’t work)  Ct said doesn’t matter
-	Gov’t says Jones should’ve known to pay taxes  Ct says that doesn’t matter, individual’s due process R doesn’t default b/c he didn’t pay taxes
D. Pre-filing Waiver & Consent
1. 	Rule 4d allows P to request that D waive service process
2.	Confession of Judgment: Waive rights to everything, incl. hearing, notice, and defenses
a) 	Not in a K
b) 	Takes place sometime after event giving rise to cause of action has occurred
3.	Cognovit: agreement takes place, probably under K PRIOR to any events taking place
4. 	Rule 4(d)****
a) 	Only waive formal service of process
b) 	Don’t waive anything else, you still get notice
5.	Once confession-of-jjudgment or cognovits clause entered, it will often be enforceable by other state, even those in which such clauses are illegal
6.	Underwood Elevator v. Leidholm
a) 	L files Rule 60(b) motion to vacate judgment on the grounds that he didn’t get adequate notice
b) 	Ct adopts Overmeyer approach, which arose under a stricter criminal context, but remains the standard for civil cases, in determining whether confession of judgment clause is valid:
i. 	Reason why ct is willing to use a strict criminal standard is b/c the consequences of waiving the R is enormous & could violate constitutional R
ii. 	Waiver must be VOLUNTARY, KNOWING, INTELLIGENTLY MADE under the Overmeyer test
6.	Confession of judgment clauses are reviewed on a case by case basis w/ thorough reviewing of facts  cts are very careful in determining the adequacy of the waiver b/c of constitutional implications**
E. Witness Immunity
1. RULE: witnesses, parties, and attorneys coming from another jdx are exempt from service of civil process while in attendance upon ct, and during a reasonable time in coming and going
2. This rule applies to all stages of litigation except where individual
a) Engages in activities unrelated to litigation, has to be significant activity i.e. staying in state 5 days after participating in case for vacation
i.	Not considered waived if the activity is of a “mere casual and unforeseen nature” or “trivial and insubstantial”
	i.e. eating w/ business associate Fun-Damental v. Gemmy
b) Cases related & not being served would undermine case 1  can relief be provided in case 1 if ct applies witness immunity for individual  would doing so obstruct relief for case 1
3. Witness immunity is the privilege of the court rather than D
4. Policy behind witness immunity is to incentivize witnesses/att’y to participate in the case 
F. Trickery or Fraud
1. You can’t serve D by inducing D to enter jdx by fraud or trickery  in some cases, that would destroy jdx
RULE: D’s physical presence is invalid for purpose of serving process
2. RULE: You can trick a person out of hiding if they are voluntarily in the state
3. Bright light rule: prohibiting service of process where P induced D to enter the jdx for talks, unless P first warns D before he enters the jdx that he may subject himself to service, or gives D an opportunity to leave the jdx before service is made if settlement talks fail  rule of efficiency, sometimes, even where P did not act in bad faith, rule is applicable
G. Notice and Hearing When Prop. Is Attached
1. P may seek to attach a D’s property at the very outset of a case thru a prejudgment attachment, for the following reasons:
a) Basis for obtaining in rem or quasi in rem jdx over D
b) P may be seeking to repossess goods that D was allowed to use while purchasing them under  an installment sales K
2. P may attach the property as security for a judgment she is seeking to prevent D from disposing of property during the pendency of the suit
3. States have option of either:
a) Providing prior notice & an opportunity for a seizure hearing OR
b) Employing an alternative safeguard
- 	P must allege specific facts as to why attachment is warranted
- 	Allegations must be reviewed by a judge
-	D must be afforded an opportunity for a prompt postseizure hearing
4. CT v. Doehr (DiGiovanni submitted an application for an attachment for $75k on D’s home in conjunction with a civil action for assault and battery. DiGiovanni submitted an affidavit in support of his application, stating the facts giving rise to the claim i.e. broken wrist, ecchymosis to the eye)
a) CT’s Prejudgment Remedy Statute: Ct may allow prejudgment remedy w/o hearing upon verification by oath of P that there is PROBABLE CAUSE to sustain the validity of P’s claim…
b) Issue: What process must be afforded by a state statute enabling individual to enlist the aid of the State to deprive another of his property thru prejudgment attachment?
· Mathews (Govt seeking to effect deprivation on its own initiative): requires a threefold inquiry considering
i. Interests of the individuals in retaining their property
ii. Risk of an erroneous deprivation of such interest thru the procedures used
iii. Probable value of additional or substitute safeguard
iv. Govt’s interest, including fxn involved and administrative burdens that substitute methods would entail
c) Matthews factors applied to present case:
· D’s private interests – Ct held significant
i. Attachment on real prop. clouds title, impairs alienation, taints credit rating, can place existing mortgage in default
ii.	State says these effects don’t amount to a complete, physical, or permanent deprivation   ct says even temporary impairments to property rights are entitled to due process
iii.	Interests of P too minimal  P has no existing interest in D’s real estate; his only interest was to ensure the availability of assets to satisfy his judgment if he prevailed. 
· Erroneous deprivation - Substantial
i. Ct attacks state’s statute, “PROBABLE CAUSE” too vague  presents too great a risk when P’s claim could fail to convince a jury.
ii. Ct says there was no allegation that D was about to transfer real estate or take any action that would render his property unavailable to satisfy a judgment
ii.	Also the statement of facts submitted in the application is very one-sided and conclusory  Unfair to D
d) Ct discusses whether there is a need to consider whether due process also requires P to post a bond or other security in addition to requiring a hearing
-  Bond can protect against damages to D’s property up until post attachment hearing.
5. Notes 
a) Deprived ownership rights: impairs alienation, clouds title, taints credit rating, reduces chances of obtaining a home loan etc. 





