Personal Jurisdiction (Motion 12(B)(2)) – Court’s ability to obtain jurisdiction over an individual
I. For personal jdx, must satisfy either traditional basis of jdx or long-arm statute (due-process-like OR specific), AND due process
A. Due Process requires: notice, hearing prior to deprivation, AND personal jdx 
B. Federal ct borrows the jurisdictional law of the state in which it sits i.e. Ct that sits in CA will adopt CA personal jdx statute
II. Traditional Bases of Jurisdiction
A. Domicile (Place where one has moved and intends to stay indefinitely i.e. Bank One Factors)
B. Transient jdx (Found and served while physically present in forum state)
C. Consent (D has agent in forum state to receive service of process and notice in legal proceedings OR FSC)
D. Voluntary appearance in ct w/o objection (results in waiving an objection to jdx)
III. Minimum Contacts Analysis (Due-process)
A. Minimum Contacts Prima Facie Case:
1. Purposeful Availment?
2. D’s contacts sufficient to establish general jdx? If no,
3. Sufficient relationship bw the claim & D’s purposeful forum contacts to allow specific jdx?
 If above satisfied, presumption of reasonableness of ct to exercise personal jdx
D can rebut by showing that taking jdx would be so unfair and so unreasonable as to violate the Due Process Clause
B.	Purposeful Availment (P’s burden of proof to establish)
	TEST:   1. Traditional Basis of jdx
2. Minimum contacts  General Jdx
	 Specific Jdx
1. General jdx 
TEST: Systematic and consistent contacts with forum state, so substantial, that D is “at home” in forum state; cause of action does not have to arise from or be related to D’s contacts w/ forum state
a. General jdx is rare & truly exceptional:
Formula for general jdx is:
i.	Principal place of business
ii.	State in which business is incorporated
iii.	Exception cases i.e. Perkins (fxnal equivalent of principal place of biz. in forum state  general jdx satisfied)  Must look at proportionality
b. Not at home w/ $4mill in sales (Helicopter), where D sold products (Goodyear), where D has offices & 4% of sales in CA (Daimler)
c. Whether D’s agent’s contacts w/ forum state can be attributed to the D remains unclear
d. At home analysis
i.	Proportionality applies (D’s contacts in forum state v. D’s contacts with other places)
ii.	Must assess the qty and quality of contacts in the state
e.	Ct rejected BK’s 2 prong inquiry for general jdx; says 2nd prong doesn’t apply, b/c if you’re “at home” in a state, it’s automatically reasonable that jdx in that state is fair
2. Specific jdx – Contacts purposefully directed towards forum state  presumption of reasonableness
a. International Shoe (NYC co. had 14 employees in WA state, no office, employees not allowed to negotiate prices, but there was an ongoing relationship with WA state in that the employees sold to WA residents, shipped shoes from NY to WA, employees rented space to exhibit shoes in WA. Suit filed against co. for failure to pay WA state’s business taxes  ct found min. contacts satisfied)
i. Categories of contacts
1)	So systematic and consistent so as to be at home/related or unrelated claim (gen. jdx)
2)	Systematic and consistent contact/related (specific jdx)
3)	Single, substantial contact/ related (specific jdx)
4)	No contact (no jdx)
ii.	MINIMUM CONTACTS TEST: Whether exercise of jdx complies with “traditional notions of fair play & substantial justice,” b/c D has engaged in meaningful connections w/ forum state such that D would reasonably expect to be sued in forum state?
	 D would have such reasonable expectations where there are “connecting factors,” meaningful contact of reasonable quality & qty and claim arose from the activities 
a. Burger King (Out-of-state D had entered into K w/ BK, FL corp. D had initially sought out BK in FL to est. a BK franchise, negotiated in FL, attended management course in MI, and bought $100k worth of equipment in FL. Franchise was to be in MI  ct found min. contacts satisfied)
i.	PURPOSEFUL AVAILMENT TEST: (2-step inquiry)
1)	Where D “purposefully directed” activities/contact at the forum state  raises the presumption that D should have foreseen been sued at forum state
	i.e. where D deliberately engages in significant activities within a state, created continuing obligations b/w himself & citizens of forum state, D’s activities are protected by laws of forum state
2)	D can rebut the presumption of reasonableness by presenting a compelling case that the exercise of jdx would be “unreasonable” and not comport w/ fair place and substantial justice: factors to raise 
	- Burden on D
	- Forum state’s interest in adjudicating dispute
	- P’s interest in obtaining convenient & effective relief
	- Interstate judicial system’s interest in obtaining the most efficient resolution of controversies
ii.	Present case
1)	Though Ds had no physical ties to FL and never visited FL except on 1 occasion (to attend training), D deliberately reached out & negotiated w/ a FL corp, sought to derive benefits from affliation, entered into a 20-yr relationship w/ the coprporation, refused to make contractually required payments to FL, continually used BK’s trademark after his termination  all this would raise reasonable presumption of jdx in FL for the Ds
2)	FL’s exercise of Personal Jdx over D would not be unfair: FL has an interest in this case, as a corporation sitting in its state is involved; the breached K specify choice of law to be FL and has many FL provisions; this was not an adhesion K, Ds were sophisticated business people; though may be difficult for MI witnesses to go to FL, insufficient in weighing all the factors to est. unreasonableness in exercising jdx
b. Chalek (P (IL) sells computer software system to commodities traders. D (CA) ordered a software system & sent P a check after learning about software on a magazine ad. D decided software was unsatisfactory and returned it to P, who brought suit  Min. contacts not est.)
i. K alone is insufficient to satisfy minimum contacts
ii. Purchasers: distinguish b/w passive or active purchasers
1)	Passive: doesn’t negotiate abt price, terms; places order by mail, phone thru ad solicitations  no jdx
2)	Active: Dictating or vigorously negotiates K terms or inspects production facilities  jdx
c. Kulko (Ex-wife sued husband for child support after husband agreed to let daughter move to CA to stay w/ ex-wife.  Lower ct found minimum contacts est. b/c he purposefully availed himself to the benefits of CA law. Tho he did not actually go to CA, lower court said he purposefully availed by causing an effect in CA when he allowed daughter to move to CA, SCOTUS reversed)
i. Effects test – State has power to exercise judicial jdx over an individual who causes effects in a forum state by an act done elsewhere
1) SCOTUS limited this test to wrongful acts or commercial activities that have an effect on forum states’ residents
2) Showing that D knew his conduct outside the state would cause an effect in the forum alone does NOT est. purposeful availment 
ii. Ct defined husband’s act as “acquiescing in his daughter’s wish to move to CA,” rather than conduct initiated for his own gain or benefit
iii. NOTE: This is NOT a new test, it is an application of BK in a different context
Purposeful availment here is described as “deriving benefits of forum state”  this is not relevant to all cases
d.	Calder (Actress libel case: actress sued Ds, who are FL residents; brunt of harm from libel felt in CA, actress lived in CA, worked in CA, affected in CA, D wrote about activities that actress engaged in CA, a lot of reference to CA in the articles. D wrote & edited articles in FL, claims could not control circulation in CA, never went to CA)
i.	Here purposeful availment did not apply, D did not derive benefits from CA, also did not PURPOSEFULLY direct activities at state of CA
ii. Effects test applied: Engage in activities out of state that is calculated to target and cause an effect in a forum state, such that exercise of jdx would be reasonable  sufficient that one KNEW or SHOULD HAVE KNOWN that his activities would cause an effect in the forum state 
e.	Revell (Columbia University forum: Lidov posted slanderous statements about Revell on the online forum. Revell brought suit against both in TX where he resided. Columbia and Lidov denied TX ct’s jdx over them  minimum contacts not satisfied)
i. Zippo: Categories to guide analysis of whether operation of a website would lead to personal jdx 
1) High activity – interactive, ongoing, involved in commercial activity i.e. Amazon  likely there will be jdx
2) Intermediate – some interaction, non-commercial  possibly jdx, ct here applied the effects test
3) Passive – blog, website, can’t post, can’t buy, maybe contact info available  likely no jdx
NOTE: These labels are initial factors in the analysis of minimum contacts, can help est. the meaningfulness of contact that D has w/ forum state, but is not conclusive. Note that the ct applied Zippo and the effects test, and ended w/ the notion of “fair play & substantial justice”  these are not separate tests, just the same test w/ multiple approaches dependent on the different context
ii.	Columbia: Jdx not satisfied. Intermediate contacts: individuals send information to be posted, and receive information that others have posted on bulletin hosted by Columbia. Ct applied the effect test of Calder, said contacts were insubstantial 
iii.	Lidov: Jdx not satisfied. Unlike Calder, the targeted audience was not TX citizens, article did not rely on resource and discuss activities that took place in TX, Revell made no reference to TX at all, also not more likely that there would be more TX audience tuning in to the article
 Neither Ds would reasonably expect to be hauled into a TX ct based on their contacts w/ TX
f.	McIntyre (Tort axn against foreign corp, which mfrs machine and sends it to distributor in US, who then distributes it. NJ Co. where P worked purchased D’s machine from the distributor, who was situated in CA. P was harmed by use of it  Minimum contacts NOT satisfied)
i. Tho ct introduced the Stream of commerce theory: Placing goods into the stream of commerce “w/ the expectation that they will be purchased by consumers w/in the forum state” MAY indicate purposeful availment 
Minimum contacts test is STILL: whether the D’s activities manifest an intention to submit to the power of a sovereign = purposefully avail itself of the privilege of conducting activities w/in the forum state, thus invoking the benefits & protection of its laws
B. Claim arises out of or is related to D’s contacts w/ forum state?
1. Tak How (P and wife (MA residents) went to HK on a biz trip, stayed at D’s hotel, where P’s wife drowned. D had advertised the hotel in publications, some of which circulated in MA. D had solicited previous guests, including previous guests from MA, by emailing them. D had also entered into K w/ company that P worked for, such that all employees were to stay at D’s hotel. P’s employer had made reservations for P & his wife w/ D after D had offered special discounted prices)
a.	RELATED TO TEST:
1) But-for Cause – But for D’s contacts w/ forum state, claim would not have arisen  MOST EASILY SATISFIED
2) [bookmark: _GoBack]Substantial Connection Test– D’s contacts are within chain of causation AND are reasonably foreseeably to lead to jdx in forum state aka. is the connection sufficiently related to the claim such that it’s reasonably foreseeable the D might be sued in forum state*  MAJORITY
3) Proximate Cause (Substantive relation) – Legal cause; “substantive relevance”; legally relevant claim that includes a reasonable foreseeable inquiry; D’s forum contacts were a SUBSTANTIAL FACTOR in bringing about the harm to the P, substantial is what an ordinary, reasonable person would regard as the cause of the harm  HARDEST TO SATISFY
b.	Ct is a proximate cause jdx, but declined to utilize the standard b/c it’s too strict. Adopted the substantial test  says that the invitation for P to stay for a cheaper rate is purposeful availment to derive the economic benefits from MA residents, D knew P would stay in the hotel, could reasonable foresee they might use the pool, there’s a meaningful link b/w D’s contact & harm suffered 
C. Reasonableness (D’s burden of proof to establish)  can rebut minimum contacts
1. Burden on D
2. P’s interest in obtaining convenient & effective relief
3. Forum’s state’s interest in adjudicating the dispute
4. Other forums’ interests
5. Interstate judicial system’s interest in the most efficient resolution of controversies
IV. In rem and Quasi in Rem Jdx
A.	In rem jdx: attachment of property belonging to 3rd party not involved in suit  not on exam
B.	Quasi-in-rem jdx: attachment of property as a basis for obtaining jdx and to secure payment for damages; affects only the R to the interest of the attached property (scope of judgment only as broad as value of prop attached) and parties to the suit












































Joinder of Claims 
RULE 18. JOINDER OF CLAIMS
[bookmark: rule_18_a](A) IN GENERAL. A party asserting a claim, counterclaim, crossclaim, or third-party claim may join,
as independent or alternative claims, as many claims as it has against an opposing party.
[bookmark: rule_18_b](b) JOINDER OF CONTINGENT CLAIMS. A party may join two claims even though one of them is contingent on the disposition of the other; but the court may grant relief only in accordance with the parties’ relative substantive rights. In particular, a plaintiff may state a claim for money and a claim to set aside a conveyance that is fraudulent as to that plaintiff, without first obtaining a judgment for the money.

I.	Joinder of Claims: how many claims can a party bring
A.	Claim: typically something asserted by P
	Counterclaim: responding claim; you file a counterclaim simply by responding to a claim 
	NOTE: P can counterclaim D’s counterclaim
B.	Rule 18(a): Parties MAY file as many claims, counterclaims against opposing party as they want  “PERMISSIVE” joinder of claims by P and D

RULE 13. COUNTERCLAIM 
[bookmark: rule_13_a](a) COMPULSORY COUNTERCLAIM.
(1) In General. A pleading must state as a counterclaim any claim that—at the time of its service—the pleader has against an opposing party if the claim:
(A) arises out of the transaction or occurrence that is the subject matter of the opposing party's claim; and
(B) does not require adding another party over whom the court cannot acquire jurisdiction.
(2) Exceptions. The pleader need not state the claim if:
(A) when the action was commenced, the claim was the subject of another pending action; or
(B) the opposing party sued on its claim by attachment or other process that did not establish personal jurisdiction over the pleader on that claim, and the pleader does not assert any counterclaim under this rule.
[bookmark: rule_13_b](b) PERMISSIVE COUNTERCLAIM. A pleading may state as a counterclaim against an opposing party any claim that is not compulsory.
II.	Counterclaims
A.	Rule 13(a) and (b): Permits D to assert as a counterclaim any claim he may have against the P
1.	Rule 13(a): Must file counterclaim against opposing party in response to claim or you lose it  “COMPULSORY” counterclaim applies where:
a.	Rule 13(a)(1)(A): claim arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim; and 13(a)(1)(B): does not require adding another party over whom the ct cannot acquire jdx
b.	Rule 13(a)(2): Exceptions to 13(a)(1):
1)	Claims a counterclaimant did not possess at the time she served her responsive pleading
2)	Claims that require presence of 3rd parties over whom the ct cannot acquire jdx
3)	Claims that were the subject of another pending action at the time the federal axn was commenced
4)	Claims by a D over whom the ct has obtained only in rem or quasi in rem jdx, if that D has not filed any other counter claims against the P 
2.	Rule 13(b): if you don’t file it, you can do so after  “PERMISSIVE” counterclaim, applies for anything that is not compulsory
B.	Any claim filed in federal ct, including joinder claims and counterclaims must satisfy SMJ. P’s claims against D must each have proper venue.
1.	SMJ
a.	Compulsory counterclaims will satisfy §1367 common nucleus of fact standard, b/c Rule 13’s same transaction test is treated as same as common nucleus test in *Majority* jdx
b.	Counterclaims that are permissive b/c  they do not arise under same transaction, majority says no jdx under 1367.  Minority Jdx (common nucleus test is more generous than same transaction): some permissive claims may satisfy 1367, but not same transaction test  these jdx also more willing to decline exercise of supplemental jdx under the discretionary standards of §1367(c)
2.	Proper venue is usually not an issue if it’s based on 1391(b)(1), which provides that venue is proper in a district in which any D resides if all Ds reside in the same state
3.	Venue based on 1391(b)(2) where a substantial part of the events giving rise to the claim occurred may be an issue where there are multiple claims  in cases where not all the claims have proper venue, P may ask ct to invoke discretionary doctrine of “pendent venue,” if the claims arise from a common nucleus of operative fact or are otherwise factually similar
4.	Since P chose federal ct, w/ respect to D’s counterclaim, P is deemed to have waived any objection to venue
C.	Federal rules allow a party leeway to amend a pleading and to include an omitted counterclaim in amendment, so long as amendment is made within time constraints in Rule 15(a)(1)(A-B).  If not within timeline, amend to add counterclaim can still be granted w/ the written consent of the opposing party or with the ct’s leave
D.	Leonard v. Mideast 
	L represented Mideast and MS v. Dept  Dept won. After MS failed to pay L’s lees, 
	L v. MS  breach of K suit (fed ct). MS didn’t show up, default judgment entered for L.
	MS  v. L for legal malpractice (state ct)  L asserted that the malpractice claim was a compulsory counterclaim in the prior federal proceeding, and thus barred from being litigated in state ct
1. RULE: Counterclaim is compulsory when claim arose out of same transaction or occurrence AND the counterclaim existed within at the time of the first cause of action  if a party fails to please compulsory counterclaim while litigation is pending, it is forever barred from raising the claim (res judicata principles)  true even in the case of default judgment
a.	Arises out of the same transaction when: substantial factual overlap (logical relations test)
2.	Purpose of the rule is to prevent multiple actions and to achieve resolution in a single lawsuit of all disputes arising out of common matter. When the factual claims in 2 actions indicate that evidence offered in both claims is likely to be substantially identical, claims should be adjudicate in a single forum
3.	Analysis: the legal malpractice claim is a defense for L for failing to pay legal fees in the 1st cause of action, both claims are likely to use the same testimony and documents, there’s also a very close logical relationship between the claims  therefore should’ve been raised in the first claim, otherwise barred
E.	Burlington v. Strong (S sued B alleging personal injury  ct found for S.  B moved to set off the judgment $ from insurance program funded by B that S was enrolled in. Insurance K specified that employees could not duplicate recovery from of lost wages from a disability case. Ct denied the motion.  B v. S to recover funds pursuant to S’s breach of insurance K ct for B.  S appealed on the grounds that B’s suit should’ve been brought as compulsory counterclaim & B waived its rights to raise it during the 1st trial)
1. RULE for 13(a): 
a. Exists at the time of pleading  issue
b. Arises out of the same transaction or occurrence as opposing party’s claim issue
c. Doesn’t require for parties whom ct cannot obtain jdx to be brought into the suit  satisfied
2. Same transaction or occurrence: liberal interpretation, transaction can include a series of many occurrence, so long as they are logically related. Ct should consider totality of the claims, including nature of claim, legal basis for recovery, law involved, and factual background  did not arise out of the same transaction. S’s suit is grounded in accidents that resulted in his injury. B’s suit is ground in provisions of the insurance benefit. Different legal & factual issues governed by different bodies of law. 
3.	Exists at time of pleading: exception to 13(a) compulsory counterclaims includes claims that depend upon the outcome of another lawsuit & thus does not come into existence until the action upon which it is based has terminated  B’s claim did not exist at the time of pleading
F.	Hart v. Clayton-Parker (H defaulted on credit card payments, H v. C for deceptive and abusive debt-collection practices in violation of federal and AZ state law. C filed counterclaim, alleging H defaulted on her payment under K. H filed motion to dismiss on the grounds that ct lacked SMJ over C’s counterclaim)
1. 2 Approaches:
a. MAJORITY:
	Compulsory counterclaim automatically satisfies §1367(a)
	Permissive counterclaim does not
b. MINORITY:
	Compulsory counterclaim automatically satisfies §1367(a)
	Permissive counterclaim COULD satisfy §1367(a)
2. Ct holds that C’s claim was a permissive counterclaim b/c under the logical relations test, facts of the two claims are insufficient to require resolution in one lawsuit in the interest of judicial efficiency & fairness. 
a. The claims raise different legal & factual issues governed by different bodies of law
b. H’s claim relates to the alleged use of abusive practices, while D”s counterclaim relates to a private duty requiring proof of facts to establish existence, performance, and validity of K. Validity of K is irrelevant to H’s cas

RULE 13. CROSSCLAIM
(g) CROSSCLAIM AGAINST A COPARTY. A pleading MAY state as a crossclaim any claim against a coparty if the claim arises out of the transaction or occurrence that is the subject matter of the original action or of a counterclaim, or if the claim relates to any property that is the subject matter of the original action. The crossclaim may include a claim that the coparty is or may be liable to the crossclaimant for all or part of a claim asserted in the action against the crossclaimant.

III.	Crossclaims: claims b/w co-parties
A. RMG v. Atlantis & Haydu 
Berry v. Atlantis & RMG for negligent operation of their vessels
- 	Atlantis filed cross-claim against RMG for breach of K and contribution & indemnity
- 	RMG filed cross-claim against Atlantis seeking contribution & indemnity
RMG v. Atlantis & Haydu for damages to RMG’s vessel, Elua, when Ellua collided w/ Haydu’s vessel
- 	Atlantis filed motion for summary judgment, asserting RMG’s claims are barred bc they were compulsory counterclaims in previous litigation
- 	RMG moved under Rule 42(a) to consolidate its suit w/ the pending 1st case  ct denied due to prejudice to opposing parties & delay
1.	Atlantis argues RMG’s claims are barred bc they were compulsory counterclaims Berry suit. They are compulsory counterclaims b/c Atlantis became an opposing party to RMG when Atlantis filed a cross-claim against RMG  RMG argues that its claim is a permissive crossclaim, pursuant to Rule 13(g), as it is a co-party and it could have filed a cross-claim in Berry case, but was not required to do so
2.	RULE: Co-parties become opposing parties within the meaning of Rule 13(a) after one such party pleas an initial cross-claim against the other  rule limited to situations in which the initial cross-claim includes a substantive claim (as opposed to just contribution & indemnity claim). Mere assertion of indemnity insufficient to make co-parties opposing parties
B. Harrison v. M.S. Carriers (Ps (Gilbert, Daniels, Harrison, all from the same state) filed suit against D. s removed suit to federal ct based on diversity. Ps then moved to amend their complaint to name co-P, Harrison and his insurer Guaranty, as additional Ds. D opposed, asserting proper action by Ps is to file cross-claim against Harrison. Ct agreed & denied P’s amended pleading)
1. *MAJORITY*: Co-parties can file cross-claims so long as the claim is against a (1) coparty and (2) the claim arise out of the same transaction or occurrence as the original claim  Rule 18(a) then allows the party to assert any additional claims she has against the opposing party, whether the claim are related or not, note that these claims must also satisfy SMJ
2. Cross claims must satisfy SMJ: 1331, 1332, 1367(a) common nucleus of operative facts (b) Kroger rule – evasion of diversity (c) ct’s discretion to exercise jdx  the crossclaim would appear to be an evasion of SMJ , as §1367(b) prohibits cts from exercising jdx in cases that are “inconsistent w/ the jurisdictional requirements of §1332
3. This ct rejected Danner rule *MINORITY* that crossclaims bw co-Ps are permitted only by a P against who a D has filed a counterclaim

Joinder of Parties
RULE 20. PERMISSIVE JOINDER OF PARTIES
[bookmark: rule_20_a](a) PERSONS WHO MAY JOIN OR BE JOINED.
(1) Plaintiffs. Persons may join in one action as plaintiffs if:
(A) they assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; AND
(B) any question of law or fact common to all plaintiffs will arise in the action.
(2) Defendants. Persons—as well as a vessel, cargo, or other property subject to admiralty process in rem—may be joined in one action as defendants if:
(A) any right to relief is asserted against them jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and
[bookmark: rule_20_b](B) any question of law or fact common to all defendants will arise in the action.
I.	Permissive Joinder of Parties by Ps: what parties a P may voluntarily choose to include as co-Ps or as Ds in a suit
	A.	Elements required for permissive joinder
1.	Claims involve the same transaction or occurrence (or series of transactions or occurrences - broader) and
2.	There is some quex of law OR of fact that is common to all of the claims
	B.	Joinder of parties must be consistent w/ the standards of SMJ
[bookmark: a]§ 1367 - Supplemental dx
(a) Except as provided in subsections (b) and (c) or as expressly provided otherwise by Fed. stat, in any civil action of which the district cts have original jdx, the district cts shall have supplemental jdx over all other claims that are so related to claims in the action within such original jdx that they form part of the same case or controversy.  Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.
[bookmark: b](b) In any civil axn of which the district courts have original jurisdiction founded solely on section 1332 of this title, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the FCRP, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332.
[bookmark: c](c) The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if—
[bookmark: c_1](1) the claim raises a novel or complex issue of State law,
[bookmark: c_2](2) the claim substantially predominates over the claim or claims over which the district court has original jurisdiction,
[bookmark: c_3](3) the district court has dismissed all claims over which it has original jurisdiction, or
[bookmark: c_4](4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction.

1. In order to determine whether a ct has SMJ over joined parties: STEPS*****
a. Is there any claim over which ct has an an independent basis of jdx  No, no joinder. Yes, continue on
b. Do the federal rules allow joinder of parties  Point out rule and apply facts to the rule
c. Do the additional claims have an independent basis of jdx  Yes, joinder allowed. No, continue on
d. Do the additional claims satisfy §1367(a)  No, no joinder. If yes, continue on
e. May the district ct exercise supplemental jdx over the additional party’s claim (does it satisfy §1367(b)) 
1367 Test: Is there complete diversity, is this a claim brought by a P  If yes, do below steps
 P against D brought in under Rules 14, 19, 29, 24  No joinder
 P to enter case under Rule 19, 24  No joinder
f.	May the district exercise supplemental jdx over the claims (does it satisfy §1367(c))
NOTE: Exxon allows joinder where all Ps did not satisfy amt in controversy, but does not allow joinder where there is not complete diversity (case is “contaminated”)
2.	Exxon Mobil v. Allapattah (Ps filed class action suit, pursuant to FCRP Rule 23, against Exxon, alleging intentional fuel overcharge. Ps invoked §1332(a) for named parties and §1367 for the other parties of the class that did not have claims that satisfied the minimum amt in controversy)
a.	Issue: whether a federal ct in a diversity axn may exercise supplemental jdx over additional Ps whose claims do not satisfy the minimum amt in contro
b.	RULE: Where other elements of jdx are present and at least 1 named P in the axn satisfies the amt in contro requirement, 1367 authorizes supplemental jdx over the claims of the other Ps, even if their do not satisfy the jurisdictional amt in controversy
c.	If a problem with the additional claim is that it would destroy complete diversity, the case becomes "contaminated" and does NOT satisfy 1367(b) which prohibits joinder 
	C.	Party of Interest - Rule 17
	Green v. Daimler (Green v. Benz for product liability when the Mercedes he was driving caught fire. Benz removed case to federal ct and moved for summary judgment, claiming Green had no property interest in the Mercedes, which was owned by IC&Y, which Green was president of. Mercedes was insured by IC&Y under Green's name by Metropolitan. After Metropolitan paid Green, it held the subrogation interest in the automobile Metro and it subsequently brought suit against Benz under Green's name)
1.		Rule 17(a): the person who has the claim or lawfully represents the person who has the claim has to be the one to bring the lawsuit ... no action shall be dismissed b/c the real party in interest did not file the claim until a reasonable time has passed after objection for real party in interest to join or substitute in the suit; joinder or substitution shall have the same effect as if the axn had been commenced in the name of the real party in interest  Green argued that pursuant to Rule 17, an insurer that pays a claim and receives a subrogation interest becomes a real party in interest
2.		Rule 17 is designed to protect D from having to relitigate the same claim twice, thus face a risk of multiple liability
a.	Res judicata has no effect on a case where an initial suit is filed by a party to whom the claim does not belong
3.		Rule 17 also protects real party in interest from an expired statute of limitations as long as the named P filed w/in the limitations period
4.		SMJ must be satisfied under Rule 17(a)
a.	If a claim is transferred from one party to another thru subrogation or a valid assignment, assignee becomes the real party in interest, this can act as a form of Kroger evasion
b.	Ct has blocked such attempts to CREATE diversity thru 1359 which denies jdx where a party, by assignment or otherwise, has improperly or collusively made or joined to invoke jdx of a federal ct

Rule 13. Cross Claim and Counterclaims
h) JOINING ADDITIONAL PARTIES. Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim.

II.	Joinder of Parties by Ds under 13(h)
A.	Ds can join parties under 
1.	Rule 13(a): Compulsory counterclaim
2.	Rule 13(b): Permissive counterclaim
3.	Rule 13(g): Crossclaim
4.	Rule 13(h): gives Rule 20 privilege to D by permitting D to attach a new party to a counterclaim or crossclaim that D filed against an existing party  
a. 	Must arise out of same transaction or series of transaction AND
b.	Must share common law or fact
c.	Additional claim and new party must satisfy SMJ and PJdx
5.	Rule 14(a): allows a D to file a 3rd party complaint against a new party who may be liable to indemnify the D for all or part of the P’s claims against him
B.	Joinder under Rule 13(h) and 14(a): personal jdx over the new parties and SMJ over the claims must be satisfied
C.	Rule 13(h): joinder must comply w/ Rule 19 or Rule 20. Ct must apply Rule 13(h) from the D’s perspective
D.	Hartford v. Quantum COMPULSORY COUNTERCLAIM CASE (Q was insured by H & PI. H’s policy covers accidents; PI’s policy covers explosions. An incident occurred in Q’s factory  PI and H both declined liability under their respective policies. H filed diversity suit against Quantum, seeking declaration that it was not liable for the incident according to its policy terms. Quantum filed a compulsory counterclaim against Hartford and filed 13(h) joinder of PI, in accordance w/ Rule 20. B/c Q preferred to be in state ct, challenged ct’s jdx over the 3rd party claim.)
1.	Is there an independent basis of SMJ for any of the claims? Yes, H v. Q 
2.	Rule of joinder allowed? Rule 13(h) allows for Q to join PI to counterclaim against H. Under Rule 20, the claims arise under the same facts, and there is a common quex of fact: was incident an explosion or accident? 
3.	Independent basis of jdx over the counterclaim? Yes, under diversity §1332
4.	What about independent basis of jdx over the joinder claim that Q filed against H? No, no diversity or 1331
5.	Can ct have jdx over the joinder claim?
Yes, based on 1367(a): arose under same nucleus of operative facts (explain why)
6.	Bc it’s a diversity basis, we now have to analyze 1367(b). This inquiry not required if the independent basis of jdx was 1331. 
Is the claim in quex here filed by the P? No, 3rd party Plaintiff does not qualify as a P? Therefore, no need to continue on the analysis of 1367(b)
 SMJ SATISFIED AS TO Q’S JOINDER OF PI
E.	Page 781: 8-13) PERMISSIVE COUNTERCLAIM CASE
Roy (TX) v. Ted (NO) for personal injuries to federal ct under 1332
Ted filed counterclaim against Roy and attaches Jim (NO) to the counterclaim.
1. Ted can attach Jim under Rule 13
2. Independent basis of jdx: Roy v. Ted is diverse
3. Federal joinder rules that allows Jim to be joined to the case: Yes, pursuant to Rule 13 and Rule 20, claim against Jim arose under same series of transaction and there is a same common quex of fact or law
4. Independent basis of jdx over the claim against Jim? No, complete diversity is not satisfied
5. Supplemental jdx over claim against Jim due to common nucleus of operative facts? Yes, counterclaim and this claim both arise over occurrence that took place in the fire. There is no common nucleus of operative fact bw Roy’s claim and the claim against Jim (not necessary, since supplemental jdx satisfied based on Ted’s counterclaim, which serves as the independent basis of jdx)
 RULE: PERMISSIVE COUNTERCLAIMS ARE SUBJECT TO THE CONTAMINATION THEORY; COMPULSORY CLAIMS ARE NOT
RULE 14. THIRD-PARTY PRACTICE
[bookmark: rule_14_a](a) WHEN A DEFENDING PARTY MAY BRING IN A THIRD PARTY.
(1) Timing of the Summons and Complaint. A defending party may, as 3rd-party P, serve a summons and complaint on a nonparty who is or may be liable to it for all or part of the claim against it. But the 3rd-party P must, by motion, obtain the court's leave if it files the third-party complaint more than 14 days after serving its original answer.
(2) 3rd-Party D’s Claims and Defenses. The person served with the summons and third-party complaint, the “3rd-party D”:
(A) must assert any defense against the third-party plaintiff's claim under Rule 12;
(B) must assert any counterclaim against the third-party plaintiff under Rule 13a, and may assert any counterclaim against the third-party plaintiff under Rule 13(b) or any crossclaim against another third-party defendant under Rule 13(g);
(C) may assert against the plaintiff any defense that the third-party plaintiff has to the plaintiff's claim; and
(D) may also assert against the plaintiff any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff.
(3) Plaintiff's Claims Against a Third-Party Defendant. The plaintiff may assert against the third-party defendant any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff. The third-party defendant must then assert any defense under Rule 12 and any counterclaim under Rule 13(a), and may assert any counterclaim under Rule 13(b) or any crossclaim under Rule 13(g).
(4) Motion to Strike, Sever, or Try Separately. Any party may move to strike, sever, or separate the 3rd-party claim.
(5) 3rd-Party D’s Claim Against a Nonparty. A 3rd-party D may proceed under this rule against a nonparty who is or may be liable to the third-party defendant for all or part of any claim against it.
(6) Third-Party Complaint In Rem. If it is within the admiralty or maritime jurisdiction, a third-party complaint may be in rem. In that event, a reference in this rule to the “summons” includes the warrant of arrest, and a reference to the defendant or third-party plaintiff includes, when appropriate, a person who asserts a right under Supplemental Rule C(6)(a)(i) in the property arrested.

III.	Joinder of 3rd Parties Under Rule 14 “Impleader”
A.	Rule 14(a) allows 4 types of claims:
1. 14(a)(1): impleader or indemnity claim by the D against the 3rd party D
2. 14(a)(2)(B): counterclaims by the 3rd party D against the 33rd party P and crossclaims by the 3rd party D against a co-party 3rd party D
3. 14(a)(2)(D): claims by a 3rd party D against the original P
4. 14(a)(3): claims by original P against the 3rd party D
B.	SMJ must be satisfied – lack of diversity is okay under Rule 14(a) so long as the D brought in the non-diverse 3rd party to the suit, and not the P Kroger Evasion
C.	Rule 14(b) allows Ps against whom a claim has been filed to implead a 3rd party for indemnity on the same basis that a D could. P has been put in the position of a D and Rule 14(b) extends to a P faced w/ a claim the same opportunity for impleader that it affords a D
D.	Rule 14(a)(5) allows a 3rd party D who is sued for indemnity to proceed against a non-party, the rule thus allows the 3rd party D to implead a 4th party D, and so on
E.	Walkill v. Tectonic (S bought property and hired T to perform geotechnical tests on the property. Tectonic advised S that the land would be suitable for development, thus T began constructing a bldg. on the property, using P’s service. Work had been going on for several months when S discovered from P that the land was in fact unsuitable for bldg. Consequently S sued T for breach of duty of performance. T filed a 3rd party complaint against P pursuant to Rule 14(a))
Ted filed counterclaim against Roy and attaches Jim (NO) to the counterclaim.
1. A 3rd party P may not present a claim of a 3rd party D’s liability to the P, rather, it must set forth a claim of SECONDARY LIABILITY such that, if the 3rd party P is liable, the 3rd party D will be liable to him under a theory of indemnification, contribution etc  here, T failed to show that P will be liable to T if it is found liable to S. T’s theory of recovery is not supported by allegation that P is a joint tortfeasor or there is a relationship of contribution or indemnity that would trigger secondary liability
2. A theory that another party is the correct D is not appropriate for a 3rd party complaint
3. Even if a 3rd party P alleges a proper basis to implead an additional party, Rule 14 is at the discretion of the ct. Ct may consider: prejudice to the original P, complication of issues at trial, likelihood of trial delay, and timeliness of the motion to implead in deciding whether to grant joinder under Rule 14

RULE 24. INTERVENTION
[bookmark: rule_24_a](a) INTERVENTION OF RIGHT. On timely motion, the court must permit anyone to intervene who:
(1) is given an unconditional right to intervene by a federal statute; or
(2) claims an interest relating to the property or transaction that is the subject of the action, and is so situated that disposing of the action may as a practical matter impair or impede the movant's ability to protect its interest, unless existing parties adequately represent that interest.
[bookmark: rule_24_b](b) PERMISSIVE INTERVENTION.
(1) In General. On timely motion, the court may permit anyone to intervene who:
(A) is given a conditional right to intervene by a federal statute; or
(B) has a claim or defense that shares with the main action a common question of law or fact.
(2) By a Government Officer or Agency. On timely motion, the court may permit a federal or state governmental officer or agency to intervene if a party's claim or defense is based on:
(A) a statute or executive order administered by the officer or agency; or
(B) any regulation, order, requirement, or agreement issued or made under the statute or executive order.
(3) Delay or Prejudice. In exercising its discretion, the court must consider whether the intervention will unduly delay or prejudice the adjudication of the original parties’ rights.
[bookmark: rule_24_c](c) NOTICE AND PLEADING REQUIRED. A motion to intervene must be served on the parties as provided in Rule 5. The motion must state the grounds for intervention and be accompanied by a pleading that sets out the claim or defense for which intervention is sought.

IV.	Intervention by Absentees
A.	A stranger to a lawsuit may be allowed to intervene if the stranger has an interest that may be harmed if the suit were to proceed w/o him or her  this is true for state and fed. cts
B.	Rule 24 governs intervention (WHEN can one intervene)
1. 24(a): Intervention of Rights
a. 24(a)(1) allows intervention the extent provided for by federal statute
b. 24(a)(2) allows intervention where intervenor has a claim or defense that shares a common quex of law or fact w/ the main action 
2. 24(b): Permissive intervention
a. 24(b)(1)(A) allows intervention the extent provided for by federal statute
b. 24(b)(1)(B) allows intervention where intervenor has a claim or defense that shares a common quex of law or fact w/ the main action 
C. Procedure for intervention: 24(c): applicant must:
1. File a motion stating grounds for intervention
2. Accompanied by the party’s proposed pleadings
D. SMJ must be satisfied with respect to intervenors proposing to join a suit pursuant to Rule 24(a):
1. RULE: A federal ct can exercise jdx over non-diverse intervenors if the intervening party is not indispensable, according to Rule 19  a
2. Rule 19: indispensable if: 
a. The party was absolutely required to have been joined as an original party i.e. where resolution of the suit or full vindication requires presence of intervenor, and if so
b. Whether the ct would have had jdx ovr the case had that party been so joined
 Determination of indispensability must be made “in equity & good conscience”
3.	Steps to analyze whether intervenor satisfies SMJ:
a.	IBJdx under §1332 satisfies for original parties?
b.	Rule 24 satisfied?
c.	If SMJ over intervenor’s claim is not satisfied under IBJDx, does it satisfy 1367?
i.	1367(a) satisfied?
ii.	1367(b) satisfied? Consistent w/ §1332 (Complete Diversity, Kroger evasion, AIC)?
d.	Even if inconsistent w/ CD, intervention destroys diversity ONLY if intervening party is indispensable… which requires a Rule 19 inquiry:
i.	Should we add intervenor in?
ii. Can we proceed in the case w/o intervenor?
 Determination of indispensability must be made “in equity & good conscience”
3.	Mattel v. Bryant (Intervention of non-diverse D found to satisfy 1367 and 1332 where D was not indispensible)
E. Great Atlantic v. Hampton (Hampton adopted the Superstore zoning law that prohibited retail stores outside of District A. A&P brought sout seeking declaratory judgment that Superstore law violated due process. Hampton filed a 12(b)(6). The Group, environmentalist that actively supported and brought about the Superstore law filed a motion to intervene, submitting affidavits from its members living in District A who would be negatively affected by the building of an A&P supermarket. In filing motion to intervene, the Group filed a proposed answer and proposed motion to dismiss A&P’s complaint)
1. Intervention as of Right
a. Elements***
i. Timely motion
-	Contextual, timeliness is a guard against prejudicing the original parties by the failure to apply for timely intervention. Fed cts should allow intervention where no one would be hurt & greater justice could be obtained
-	Gauge of promptness is the speed w/ which the would be intervenor acted when it became aware that the interests would no longer be protected by original parties  context-dependent
ii. An interest relating to the property or transaction that is the subject matter of the action
- Cts have an expansive view of this element  most easily satisfied and least challenged prong
- Intervenor’s interest MUST be direct, substantial, and legally protectable 
 Interest sufficient where the underlying action concerns legislation previously supported by the organization
 Personal interests of its members would be threatened by outcome of litigation
iii. Impairment of that interest w/o intervention
-  Absent intervention, the disposition of the action may, as a practical matter, impeded or impair their interest 
iv. Movant’s interest is not adequately represented by the other parties to the litigation
- 	Minimal burden on intervenor to show that its interests is not adequately represented
- 	Adequate representation is presumed when the would-be intervenor shares the same ultimate objective as a party to the lawsuit  to overcome presumption of adequate representation in the face of shared objectives, intervenor must demonstrate collusion, nonfeasance, adversity of interest or incompetence on the part of named party that shares the same interest
 	To prevail, Groupp needs to demonstrate that it has a legal interest in maintaining the Superstore Law that not only differs from Hampton’s interest, but the Group would be able to assert a justification for the law that could not be equally asserted by Hampton
	Simply bc 2 parties have different motives behind their joint interest does not lead to the conclusion that Group will fail to pursue its defense of the Superstore Law w/ vigor
 Mere possibility that a party may enter into settlement or might fail to appeal does not rise to the level of inadequate representation
EVEN WHEN INTERVENOR MEETS ALL 4 ELEMENTS, CT MAY PLACE RESTRICTIONS ON INTERVENOR’S PARTICIPATION IN THE SUIT TO PROMOTE EFFICIENT CONDUCT OF THE PROCEEDINGS
2. Permissive intervention
a. Permissive intervention may be granted when “an applicant’s claim or defense and the main action have a quex of law or fact in common” or if specified by statute
b. Permissive intervention as at the ct’s discretion. In determining whether to allow intervention, cts may consider the following factors:
i. Whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties***** - principal consideration
ii. Nature & extent of intervenor’s interest
iii. Whether intervenor’s interests are adequately represented by the parties
	
	Statutory Interpleader - §1335
	Rule Interpleader – Rule 22

	SMJ
	§1335: at least 2 claimants of property diverse from one another (minimal vertical diversity); stakeholder holds $ or property worth at least $500
	Normal rules i.e. §1332 – complete horizontal diversity and greater than $75,000 in controversy

	Venue
	§1397: district in which any of the claimants resides is proper
	Normal rules i.e. §1391 took place in district where Ds reside (if all Ds reside w/in the same district) or where transaction or occurrence giving rise to the cause of action arose

	Personal Jdx
	§2361: in any district (nationwide service);  a district court may issue its process for all claimants 
	Normal rules, borrows from state long-arm statute under Rule 4(k)(1)(A)

	Deposit of Stake w/ Ct
	§1335: stakeholder must deposit stake or bond (worth the amt of the stake) with the ct
	Optional

	Enjoining Other Proceeding
	§2361: ct may enjoin all other suits against stake by entering its order restraining them from instituting or prosecuting any proceeding in any State or US court affecting the stake involved in the interpleader action until further order of the ct.  Such district court shall hear and determine the case, and may discharge P from further liability, make the injunction permanent, and make all appropriate orders to enforce its judgment
	Ct may enjoin all other suits against stake
(Anti-Injunction Act prohibits federal courts from enjoining ongoing state actions unless there’s a statute
that allows the federal court to do so or it’s in aid of the federal district court’s jdx)


iv. Whether party seeking intervention will significantly contribute to the full development of the factual issues and to the just and equitable adjudication of the legal quex presented
c.	Intervention shouldn’t be used as a means to inject collateral issues into an existing action, particularly where it serves to delay & complicate the litigation  the Group is trying to raise issue beyond the building of A&P, it is trying to ban all major commercial development and in its answer seeks to broaden the legal issue

V.	Interpleader
	A.	Policy: avoid stakeholder (1) being subject to multiple liability or (2) being vexed with litigating in separate suits
B.	Can be asserted originally by a P, or defensively by a P with Rule 13(h) and 22 or Rule 13(h) and §1335
C.	Interpleader Elements: 
1.	Single stake over which there is an adverse claim?
No adverse claim where claimants have different stake/ interest & the stake & interest are not adverse to one another (See Baltimore v. Colts: No adverse claims where Baltimore sought ownership of the Colts, CIB sought Colts to play at their stadium)
2.	Risk of multiple liability or vexatious, conflicting claims?  must be realistic claims
(See Baltimore v. Colts: No risk of multiple liability where Baltimore’s K w/ CIB allowed Colts an escape clause from liability)
3. Where above 2 steps are satisfied, in interpleader cases, test to see if §1335 is satisfied, followed by Rule 22 below(§1335 is broader)
D.	Statutory Interpleader v. Rule Interpleader (MUST ALSO SATISFY ALL THE BELOW!!!!)


RULE 19. REQUIRED JOINDER OF PARTIES
[bookmark: rule_19_a](a) PERSONS REQUIRED TO BE JOINED IF FEASIBLE.
(1) Required Party. A person who is subject to service of process and whose joinder will not deprive the court of subject-matter jurisdiction must be joined as a party if:
(A) in that person's absence, the court cannot accord complete relief among existing parties; or
(B) that person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person's absence may:
(i) as a practical matter impair or impede the person's ability to protect the interest; or
(ii) leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of the interest.
(2) Joinder by Court Order. If a person has not been joined as required, the court must order that the person be made a party. A person who refuses to join as a plaintiff may be made either a defendant or, in a proper case, an involuntary P.
(3) Venue. If a joined party objects to venue and the joinder would make venue improper, ct must dismiss that party.
[bookmark: rule_19_b](b) WHEN JOINDER IS NOT FEASIBLE. If a person who is required to be joined if feasible cannot be joined, the court must determine whether, in equity and good conscience, the action should proceed among the existing parties or should be dismissed. The factors for the court to consider include:
(1) the extent to which a judgment rendered in the person's absence might prejudice that person or the existing parties;
(2) the extent to which any prejudice could be lessened or avoided by:
(A) protective provisions in the judgment;
(B) shaping the relief; or
(C) other measures;
(3) whether a judgment rendered in the person's absence would be adequate; and
(4) whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder.
[bookmark: rule_19_c](c) PLEADING THE REASONS FOR NONJOINDER. When asserting a claim for relief, a party must state:
(1) the name, if known, of any person who is required to be joined if feasible but is not joined; and
(2) the reasons for not joining that person.
[bookmark: rule_19_d](d) EXCEPTION FOR CLASS ACTIONS. This rule is subject to Rule 23.

VI.	Compulsory Joinder: Rule 19(a) and 19(b)
A.	Rule 19: absence of a party in a case will harm the case in some manner, so the party ought to be brought in the case
1.	If raised by D, means P needs to amend the pleading to add 3rd party to the case
B.	Motion 12(b)7: failure to join a required party
	Rule 19 can be triggered by filing Rule 19 or motion 12(b)7 all the way up to the entry of final judgment  this issue cannot be raised by parties or the ct on appeal for the 1st time
C. Provident Tradesmen Bank v. Patterson (3 individuals were in a car accident involving a car whose owner was not present at the time and another truck. Three of the people were killed, including the driver of the truck, and one survived. One decedent’s estate brought an action to enforce a previous judgment against the driver’s estate and the car owner’s insurance company but not the car owner, on the grounds that the driver was covered under the car owner’s policy because the driver had permission to drive the vehicle)
STEPS:***
1.	Is the absentee a required party whom the P must join if feasible? 
Rule 19(a) describes 3 types of absent parties who may be deemed “required parties”- when absent 3rd party, actual parties (P and D), or public interest might be harmed
2.	Is it feasible to join the required party?
	- Personal jdx satisfied?
	- SMJ satisfied?
	NOTE: Objection to venue can be raised, resulting in dismissal of 3rd party, but venue is not a required inquiry as to feasibility of joinder
3.	If it is not feasible for the absentee to be joined, are there steps the ct can take so that the suit may in equity and good conscience proceed, or must the ct dismiss the suit?  If must dismiss suit  absentee is indispensible
	4 interests that must be considered
- 	P’s interests: P’s interest in having an available forum (if this one is unavailable due to joinder problems, will there be an alternate forum; P’s interest in preserving a judgment entered in his favor; 
- 	D’s interests: wish to avoid multiple litigation; inconsistent relief; sole responsibility for a liability he shares with another  if D failed to assert any of these interests at trial though, it is proper to consider it foreclosed
- 	3rd party’s interests: extent judgment may impair or impede 3rd party’s ability to protect his interest
- 	Ct and public’s interests: whether judgment issued in the absence of the nonjoined persons will be adequate; time and expense already spent on trial; judicial efficiency
 Is there any equitable way we can shape case to avoid the harm we ID’ed in Step 1 in order to proceed? i.e. make 3rd party interplead, implead, invite parties to negotiate, stay judgment until another trial has taken place etc.
D.	Pimentel (Marcos created an account “Arelma” w/ Merrill Lynch (ML), worth $35mill when he was President of the Phillipines. A class action suit was filed against Marcos for corruption on behalf of the Pimentel class, resulting in a $2billion judgment for the Pimentel class. The Pimentel class claimed R to the Arelma assets; to which the Republic and the Commission R as well. After Marcos fled the Philippines, the Commission was created to recover any property that Marcos wrongfully took. The Commission asked the Swiss gov’t for assistance, and the Swiss Gov’t transferred Marco’s Swiss assets to an escrow accnt at the Philippine National Banc (PNB), w/ ownership of the assets pending a suit that the Commission filed in Sandiganbayan to declare any forfeited property to the Republic)
1.	Pimentel v. Marcos (HI D.C. Class axn suit)  Pimentel
2.	Commission’s suit in Sandiganbayan   Pending
3.	ML v. Pimentel/ Commission/ Republic/ Arelma/ PNB (HI D.C. Interpleader §1335)
Republic & Commission asserted sovereign immunity federal law; moved to dismiss the suit 12(b)(7)
4.	Rule 19 Analysis: ********  USE THIS ON EXAM!
a.	Step1: Republic and Commission are necessary parties to the case; they have an interest in the Arelma asset that they might lose  required parties
b.	Step 2: Feasibility: SMJ not satisfied (not feasible due to the Foreign Sovereign Immunities Act), PJ ok under §1335
c.	Step 3: Should ct proceed w/ the case w/o the required parties
1) Balancing all the parties’ interest by analyzing prejudice to parties if proceed v. not proceed:
- Lower ct didn’t give enough weight to absent parties’ sovereign immunity
- Absent parties have an interest in resolving the ownership to the Arelma assets; a foreign state should be able to use its own cts for a dispute if it has a R to do so  RULE: “where sovereign immunity is asserted & the claims of the sovereign are not frivolous, ct must dismiss the action where there there is a potential for injury to the interests of the absent sovereign”
*NY stat. of lim. bar to the Republic and Commission’s recovery may not apply in this case – might not pursue a misappropriation of public prop. suit; might instead file breach of K or bring axn to enforce Sandiganbayan judgment  none of these are frivolous claims, could expose the P to double liability
2) Extent to which any prejudice could be lessened or avoided by measures alternative to dismissal: Ct hasn’t shown a substantial argument to allow the axn to proceed 
3) Whether a judgment rendered w/o the absent party would be adequate: ct misinterpreted this rule to understand that adequacy referred to the satisfaction of the Pimentel class’s claim only. Adequacy refers to the “public stake in settling disputes by wholes, whenever possible”  here, it won’t be efficient to continue the action w/o the Republic & Commission b/c they wouldn’t be bound by the judgment
4)	Whether P would have an adequate remedy of the axn were dismissed: Ct interpreted Pimentel class as the Ps, ML is the actual P in this case  ML makes the pt that if the axn is dismissed, it loses the benefit of a judgment allowing it to disburse the assets & move on. Dismissal of the axn could leave it w/o an adequate remedy b/c it could be forced to defend lawsuits by various claimants and lead to inconsistent judgments  ct says dismissal could provide Merrill Lynch a defense against conflicting judgments; also in future suits ML could seek to join the Republic and Commission and have the action dismissed under R19(b) as in this case
- RULE: This calls for balancing of all the parties’ interests, not just the P’s  but b/c the way this case was held, only the P’s interest is relevant.  (ON EXAM: STILL MENTION & ANALYZE ALL PARTIES’ INTERESTS, ALTHOUGH MENTION THAT THE HOLDING IN PIMENTEL CASE, ONLY P’S INTEREST WAS TAKEN INTO ACCOUNT)
C.	Temple v. Synthes Corp (MS resident underwent sx in his lower spine to implant a “plate and screw device,” which broke off after the sx. Device was mfred by Synthesis (PA corp). Sx was performed in LA.)
1.	A joint party is NOT a required party. PERIOD.
2.	Potential of more litigation is NEVER enough to make a party “required” as defined in Rule 19(a) 







Erie Doctrine Analysis (Arises in §1332 diversity cases, where federal and state procedural rules conflict)
I.	What laws do federal cts apply for diversity cases?
	A.	Substantive law (regulates & applies to everyday activities) – State
B.	Procedural law (regulates conduct in litigation and ct) – If federal procedural law actually alters state substantive law, then we apply state procedural law, otherwise, we apply federal substantive law. The Eerie doctrine resolves this conflict b/w federal procedural and state law
C.	Bodies of federal procedural laws:
1.	Federal statutes
2.	Federal Rules
3.	Federal judge-made common law
II.	Theory behind the Erie Doctrine is Supremacy clause, which states that Constitution is the rule of the land, and in cases where federal and state procedural rules conflict, federal law will presumptively apply, so long as it is constitutionally valid:
	A.	2 Inquiries of the Eerie Doctrine
1.	Is there truly a conflict b/w the federal procedural law at issue and state law?
2.	Is the federal law constitutionally valid?
		   If yes to both, federal law applies
II. Eerie Doctrine’s 2 Inquiries in detail: Steps of analysis:
A. Conflict?
1. What is the issue to be resolved?
2. Is the federal law sufficiently broad to resolve the issue?
B. Constitutionally valid? (Ascertain that federal procedural laws don’t expand beyond authority granted by congress, REA, judicial discretion)
1. Federal statute: 
a. Exerting only the power authorized by Congress
Is the federal rule arguably/ rationally classifiable as procedural (manner, method, means of regulating federal ct) ** (Exam: 1 sentence explanation)
NOTE: This is a very low bar to pass
b. Federal rule:
a. Is the federal rule arguably procedural?
b. Rules Enabling Act Analysis:
Does it significantly change substantive R by:
i. Abridge, modify, enlarge elements of the claim – make test easier/ harder by eliminating, adding, or modifying an element
ii. Change the timeframe in which claim can be filed
iii. “Significantly” changing the remedies
c. Judge-made law i.e. Claim/ issue preclusion, forum non conveniens, where judiciary filled in gaps in federal law: 
a. Is the federal rule arguably procedural?
b. Refined Outcome Determinative Test: From a P’s perspective prior to bringing suit, would it be substantially more advantageous for P to bring claim in federal forum v. state ct  make sure consistent w/ below (indicate tests essentially ask the same quex & do below analysis for judge-made law inquiry)
i. Modify, enlarge, elements of the claim
ii. Change the timeframe in which claim can be brought
iii. Significantly change the remedies












Summary Judgment: RULE 56
RULE 56. SUMMARY JUDGMENT
[bookmark: rule_56_a](a) MOTION FOR SUMMARY JUDGMENT OR PARTIAL SUMMARY JUDGMENT. A party may move for summary judgment, identifying each claim or defense — or the part of each claim or defense — on which summary judgment is sought. The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law. The court should state on the record the reasons for granting or denying the motion.
[bookmark: rule_56_b](b) TIME TO FILE A MOTION. Unless a different time is set by local rule or the court orders otherwise, a party may file a motion for summary judgment at any time until 30 days after the close of all discovery.
[bookmark: rule_56_c](c) PROCEDURES.
[bookmark: rule_56_c_1](1) Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely disputed must support the assertion by:
[bookmark: rule_56_c_1_A](A) citing to particular parts of materials in the record, including depositions, documents, electronically stored information, affidavits or declarations, stipulations (including those made for purposes of the motion only), admissions, interrogatory answers, or other materials; or
[bookmark: rule_-_B][bookmark: rule_56_c_1_B](B) showing that the materials cited do not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the fact.
[bookmark: rule_56_c_2](2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may object that the material cited to support or dispute a fact cannot be presented in a form that would be admissible in evidence.
[bookmark: rule_56_c_3](3) Materials Not Cited. The court need consider only the cited materials, but it may consider other materials in the record.
[bookmark: rule_56_c_4](4) Affidavits or Declarations. An affidavit or declaration used to support or oppose a motion must be made on personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or declarant is competent to testify on the matters stated (Affidavit has to be based on personal knowledge, not hearsay)
I.	Notes
A.	12(b)(6) assesses the legal sufficiency, by asking whether P is entitled to relief given the factual allegations and assuming that they’re true à let’s say he is à Discovery: how are you going to prove facts to support allegations? P and D exchanges information at this stage à after exchange of information, sometimes parties may file motion for summary judgment
B.	Motion for summary judgment looks at the evidentiary sufficiency
C.	Burdens
1.	Burden of proof: at trial, burden of proof is the “quantum of evidence” or the threshold that a party seeking to prove a fact in court must reach in order to have that fact legally established
a.	Proof beyond reasonable doubt
b.	Convincing clarity (between reasonable doubt and preponderance of evidence)
c.	Preponderance of evidence (more likely than not >51%)
2.    Burden of persuasion is the obligation of a party to introduce evidence that persuades the factfinder, to a requisite degree of belief, that a particular proposition of fact is true
3.    Burden of production is a party's obligation to come forward with sufficient evidence to support a particular proposition of fact in order to move the ball to the other side
a.	P must produce evidence supported by each element of claim, such that if not contradicted, a reasonable jury would have to rule in P’s favor
b.	D must come back w/ evidence such that a reasonable juror could rule in favor of D by showing issue of material fact (a D can do so by raising quex as to just 1 element)
D.	Timing: must file w/in 30 days after discovery à can even file prior to discovery at the time of complaint
E.	Majority has adopted Liberty Lobby, minority approach is to refuse to loosen the reins of summary judgment
F.	Even if summary judgment is otherwise warranted, a judge may deny summary judgment in a case where there is reason to believe that the better course would be to proceed to a full trial
II.	Liberty Lobby v. Anderson (P filed defamation claim against D, who filed motion for summary judgment pursuant to Rule 56  granted  P appealed to SCOTUS ) *MAJORITY STANDARD FOR MOTION FOR SUMMARY JUDGMENT
A.	STEPS:***********
1.	ID moving party
2.	Who has burden of persuasion – here it is P
3.	ID party w/ burden of production; what do they have to do for burden of production? Provide evidence to support a reasonable jury would HAVE to rule in favor of movant in the absence of contradictory evidence – here it is D, who just has to affirmatively prove or show that there is insufficient evidence after discovery for 1 element of the claim in order to prevail
4.	Has non-movant established his burden of production by showing that jury could rule in favor of non-movant (by raising genuine issue of material fact)?
B.	ISSUE: What standard of evidence is applied for burden of proof:  the one required by the substantive claim i.e. here it is convincing clarity
C.	D just has to prove that there is insufficient evidence for 1 element of the claim in order to prevail à P has to contradict D and provide the evidence that would raise genuine issue of material fact
II.	Celotex v. Catrett (Catrett’s husband died due to asbestos exposure that she claims is from D, Celotex’s products.)
A.	STEPS:***********
1.	ID moving party - Celotex
2.	Who has burden of persuasion – Catrett
3.	ID the party w/ the burden of production 
- 	D has to affirmatively provide evidence or show that P lacks evidence (from discovery) to demonstrate that her husband was exposed to D’s products
· Insufficient to just say P lacks evidence, D must SHOW
· BUT D doesn’t need to negate P’s claims
4.	Has non-movant established his burden of production by showing that jury could rule in favor of non-movant (by raising genuine issue of material fact)?
B.	Zero Evidence Rule can only be used by party w/o burden of persuasion w/ burden of production
	HYPO: If P w/ burden of persuasion had filed motion for summary judgment  sufficient to show D lacked evidence as to proximate cause?
	NO. P has to present affirmative evidence; will only get summary judgment if D can’t prove otherwise

Motions for Judgment as a Matter of Law: RULE 50
RULE 50. JUDGMENT AS A MATTER OF LAW IN A JURY TRIAL
[bookmark: rule_50_a](a) JUDGMENT AS A MATTER OF LAW.
(1) In General. If a party has been fully heard on an issue during a jury trial and the court finds that a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue, the court may:
(A) resolve the issue against the party; and
(B) grant a motion for judgment as a matter of law against the party on a claim or defense that, under the controlling law, can be maintained or defeated only with a favorable finding on that issue.
(2) Motion. A motion for judgment as a matter of law may be made at any time before the case is submitted to the jury. The motion must specify the judgment sought and the law and facts that entitle the movant to the judgment.
[bookmark: rule_50_b](b) RENEWING THE MOTION AFTER TRIAL; ALTERNATIVE MOTION FOR A NEW TRIAL. If the court does not grant a motion for judgment as a matter of law made under Rule 50(a), the court is considered to have submitted the action to the jury subject to the court's later deciding the legal questions raised by the motion. No later than 28 days after the entry of judgment—or if the motion addresses a jury issue not decided by a verdict, no later than 28 days after the jury was discharged—the movant may file a renewed motion for judgment as a matter of law and may include an alternative or joint request for a new trial under Rule 59. In ruling on the renewed motion, the court may: (1) allow judgment on the verdict, if the jury returned a verdict; (2) order a new trial; or (3) direct the entry of judgment as a matter of law.
[bookmark: rule_50_c](c) GRANTING THE RENEWED MOTION; CONDITIONAL RULING ON A MOTION FOR A NEW TRIAL.
(1) In General. If the court grants a renewed motion for judgment as a matter of law, it must also conditionally rule on any motion for a new trial by determining whether a new trial should be granted if the judgment is later vacated or reversed. The court must state the grounds for conditionally granting or denying the motion for a new trial.
(2) Effect of a Conditional Ruling. Conditionally granting the motion for a new trial does not affect the judgment's finality; if the judgment is reversed, the new trial must proceed unless the appellate court orders otherwise. If the motion for a new trial is conditionally denied, the appellee may assert error in that denial; if the judgment is reversed, the case must proceed as the appellate court orders.
[bookmark: rule_50_d](d) TIME FOR A LOSING PARTY'S NEW-TRIAL MOTION. Any motion for a new trial under Rule 59 by a party against whom judgment as a matter of law is rendered must be filed no later than 28 days after the entry of the judgment.
[bookmark: rule_50_e](e) DENYING THE MOTION FOR JUDGMENT AS A MATTER OF LAW; REVERSAL ON APPEAL. If the court denies the motion for judgment as a matter of law, the prevailing party may, as appellee, assert grounds entitling it to a new trial should the appellate court conclude that the trial court erred in denying the motion. If the appellate court reverses the judgment, it may order a new trial, direct the trial court to determine whether a new trial should be granted, or direct the entry of judgment.
I.	Notes
A.	In the absence of dispute of material facts  jury can be divested and where a party is entitled to judgment as a matter of law  ct must grant motion for summary judgment
1.	This remains the case even where a verdict has been entered, so long as opposing party had filed motion for nonsuit or directed verdict
2.	3 types of Judgment as a Matter of Law
	a.	Nonsuit – judgment entered for D after P has presented evidence that is insufficient as a matter of law
	b.	Directed verdict – judgment entered for a party as a matter of law after both parties have presented evidence
c.	Judgment notwithstanding the verdict – judgment entered for a party despite of jury’s verdict (J.N.O.V motion can only be made if party filing motion had previous filed motion for nonsuit or directed verdict)
3.	Standards for motion for judgment: based on the evidence, no reasonable jury could find against moving party**
a.	Judge must draw all reasonable inferences (view evidence) in favor of nonmoving party
b.	RULE: Ct may not make credibility determinations or weigh the evidence 
	EXCEPTION: While the rule is that the judge cannot assess credibility, when testimony is so convincing/ unconvincing, no reasonable jury can find for/ against moving party  ct is allowed to make this determination
4.	To overcome D’s motion for judgment, P must return w/ more than a scintilla of evidence; the evidence must be sufficient to meet the applicable standard of proof***
5.	Bench judgment: since trier of fact is the judge, judge is free to weigh the evidence and assess credibility
6.	NOTE: Rule 56, ct assesses paper documents, for Rule 50, live evidence from trial is assessed 
II. Honaker v. Smith (Mayor set fire case)
A. Count I: §1983 claim: 1) lack of proper care exercised by fire dept 2) D used his auth as mayor to set fire
Count IV: IIED
1. STEPS: Must ID parties etc., look at elements of claim, analyze the facts to see whether reasonable jury standard would could find for P
2. Count I Analysis: 
a. Proc: goes to jury who finds in favor of P – D.C. reversed, entered JNOV for D. P appeals, A.C affirms D.C.
b. D did not act as mayor even if he did set the fire, facts do not show anything. The allegation that D did not act inappropriately as fire chief was also struck down b/c evidence clearly pointed to that D acted properly; ct says no reasonable juror could find in favor of the P or against D.
3. Count IV Analysis:
a. Proc: D.C. directed verdict for D, P appealed
b. Must analyze each element of claim, must drawing all inferences from facts in favor of non-moving party, reasonable jury could rule in favor of P (meaning that there is an issue of material fact)?  Remember that 
NOTE that typically unless judge is absolutely certain, will allow case to go to jury, more efficient if higher ct reverses his holding, b/c jury’s verdict will be entered… no need to go through jury selection, trial process.
NOTE: 3 WAYS TO CHALLENGE ADEQUACY OF A PARTY’S CASE (1) 12(B)(6), MOTION FOR SUMMARY JUDGMENT, MOTION FOR JUDGMENT

Motion for New Trial
RULE 59. NEW TRIAL; ALTERING OR AMENDING A JUDGMENT
[bookmark: rule_59_a](a) IN GENERAL.
(1) Grounds for New Trial. The court may grant a new trial on all or some of the issues—and to any party—as follows:
(A) after a jury trial, for any reason for which a new trial has heretofore been granted in an action at law in federal court; or
(B) after a nonjury trial, for any reason for which a rehearing has heretofore been granted in a suit in equity in federal court.
(2) Further Action After a Nonjury Trial. After a nonjury trial, the court may, on motion for a new trial, open the judgment if one has been entered, take additional testimony, amend findings of fact and conclusions of law or make new ones, and direct the entry of a new judgment.
[bookmark: rule_59_b](b) TIME TO FILE A MOTION FOR A NEW TRIAL. A motion for a new trial must be filed no later than 28 days after entry of judgment.
[bookmark: rule_59_c](c) TIME TO SERVE AFFIDAVITS. When a motion for a new trial is based on affidavits, they must be filed with the motion. The opposing party has 14 days after being served to file opposing affidavits. The court may permit reply affidavits.
[bookmark: rule_59_d](d) NEW TRIAL ON THE COURT'S INITIATIVE OR FOR REASONS NOT IN THE MOTION. No later than 28 days after the entry of judgment, the court, on its own, may order a new trial for any reason that would justify granting one on a party's motion. After giving the parties notice and an opportunity to be heard, the court may grant a timely motion for a new trial for a reason not stated in the motion. In either event, the court must specify the reasons in its order.
[bookmark: rule_59_e](e) MOTION TO ALTER OR AMEND A JUDGMENT. A motion to alter or amend a judgment must be filed no later than 28 days after the entry of the judgment.

I.	Motion for a new trial
A.	State & fed cts permit a party to challenge an adverse judgment by moving for a new trial
1.	Must file w/in 28 days of entry of judgment
2.	Will only be granted to redress prejudicial “seriously harmful” errors that affect the fundamental fairness of the trial process and therefore may have infected the judgment or rendered the judgment suspect
i.e. Errors in jury-selection, jury instructions, evidentiary rulings, misconduct by judge, jury, attorneys, parties, or witnesses
B.	Standard is more flexible than that of motion for judgment***
1.	Doesn’t have to draw inferences in favor of non-movant
2.	Can do credibility assessment
3.	Can weigh the evidence  judge gets to take an independent look
C.	Tesser v. Board of Education (P filed discrimination suit against employer and retaliation, jury entered verdict in favor of D, P filed motion for judgment notwithstanding the verdict, or in the alternative, motion for a new trial)
1.	Rule 50 Standard: draw all reasonable inferences in favor of non-movant, and determine whether a reasonable jury could have ruled against the P  Here, a reasonable jury could rule for D
2.	Rule 59
a.	Despite more lenient standard, T.C should rarely disturb a jury’s evaluation of a witness’s credibility where the resolution of the issues depends on assessment of the credibility of the witnesses, proper for ct to refrain from setting aside the verdict & granting a new trial 
b.	Ct must find that there was a HARMFUL error that could infect the outcome or verdict is seruiys miscarriage of justice
c.	P raises 4 errors:
1)	D lacked sufficient evidence: ct did not find that D lacked evidence, Ds were not lacking in credibility, ct declined to set a side a jury verdict on the basis of witness credibility when the resolution of material issues in the case largely depended on the jurors’ assessment of witnesses’ testimony
2)	Jury deliberation was too short: there is no required deliberation time, this case is no different from other Title VII cases, also there’s no reason to think that the jury disregarded its duty; P needs to show more facts to demonstrate timing affected the verdict i.e. there were so many facts, it would be impossible for a jury to review the evidence
3.	If ct had granted motion for judgment, judge has to conditionally grant R(59)
D.	Additur: ct cannot conditionally add damages, must grant new trial on damages for additur
	Remittitur: ct can grant new trial on damages unless P conditionally agrees to reduced damages

CLAIM & ISSUE PRECLUSION
I.	Preclusion Principles
A.	Based on the doctrine of finality, policy:
1.	Provides parties’ assurances that claims & issues are behind them
2.	Judicial efficiency, by reserving ct time for cases that haven’t yet been litigated
B.	Prevents parties from relitigating matters that have been decided between them through:
1.	Claim Preclusion “res judicata”: defines the circ. under which a claim resolved in 1 case can preclude further litigation on that claim in a subsequent case  final judgment extinguishes ALL aspects of the claim, whether litigated or not
	a.	If claimant prevailed in initial proceeding, subsequent assertions of the claim are MERGED into initial judgment
b.	If claimant lost in initial proceeding, subsequent assertions of the claim are BARRED (even if there’s new admissible matter
2.	Issue Preclusion “collateral estoppel”: prevents discrete issues previously decided in a prior suit from being raised in subsequent suit  ct will not revisit issues previously decided bw same parties, even if issues arise under diff. claims
II.	Claim Preclusion “Res Judicata”
A.	Is not self-executing, must be raised as AFFIRMATIVE DEFENSE (in answer or by pretrial motion)
1.	Failure to do so in timely manner = waiver
B.	Elements of Claim Preclusion (same claim, same party, final judgment) ********* Burden of proof on D
1.	Same claim: the claim in the 2nd proceeding must be the same claim or cause of action as that resolved in the 1st proceeding
a.	Claims must be interpreted not too narrowly (to promote judicial efficiency & finality) and not too broadly (to promote justice & ensure party’s legitimate R to seek redress & other legal R i.e. R to notice, be heard etc.)
b.	3 TESTS to whether the 2nd claim is the same claim as the 1st claim:******
1)	Transactional Test (MAJORITY)****
	b)	Porn v. Insurance co. (D refused to pay P’s insurance claim)
		1st suit = P filed Breach of K claim against D  P won
		2nd suit = P filed bad faith claim against D 
· 2nd ct must apply the law of preclusion that the ct rendering judgment would apply , 2nd ct is fed ct, 1st ct is IL state ct, 2nd ct must apply the laws of preclusion that an IL state ct would apply  Transactional test
· Elements satisfied: same parties, final judgment ok. At issue: same claim? 
· Transactional test factors*******
i) Same Time, Space (geographic location), Origin, or Motivation (TSOM)? Look for connecting key facts: both claims are abt the accident & behavior of D in response to the accident, both events took place at the same time & space 
 here the event is the car accident, both motivation arises out of D’s refusal to pay P
ii) Convenient Trial Unit? Does it make sense for claims to be brought in the same case, would it be more efficient b/c the claims arise out of the same facts, evidence, and witnesses? P raises bad faith claim could adversely impact D’s defense for the other claims 
 ct says this can be resolved thru bifurcation, special verdict, or jury instructions
iii) Parties’ expectations: Does treating the underlying facts as a trial unit conform to the parties’ expectations (built-in fairness) 
 2 claims arose in same time frame, out of substantially similar facts 
 D should reasonably expect claims to be brought in together
 D may reasonably demand that disposition of the 1st suit establish repose as to all matter that ordinary pple would think is a single, basic dispute
 P had sent a letter claiming bad faith prior to 1st suit, failed to raise claim in 1st suit after giving notice to D to reasonably expect claim at the time of 1st suit
-	Equitable exception: NO EXCEPTION to claim preclusion where elements are established, EXCEPT in EXTREME, RARE circ.  this rule of claim preclusion is unforgiving b/c the parties’ expectation factor already ensures fairness of the res judicata application
2)	Primary Rights Test (CA & MINORITY): ID heart of right of the claim i.e. R to be free from physical injury, R to enter into K, R to be free from property damage, very difficult to do in cases w/ complex claims
3)	Same evidence: few jdx, hard to satisfy, requires identical evidence
2.	Same Parties and those in privity w/ them: the 1st and 2nd proceedings must involve the same parties or those in privity w/ them
a. Only a party named, served in the case can be bound to the judgment
b. If you are not a party named to the case, or person in privity w/ a person named in the case  cannot be bound, benefitted, affected by the judgment
c. Parties on the same side cannot assert claim preclusion in subsequent suit against one another; parties must have been adversaries in initial suit
d. Privity: person in such a relationship w/ party in the initial suit that we’re going to tx them as someone party to the case (6 categories)
1) Owners of successive interest in property
2) Intertwined substantive legal rel’nship b/w parties (bailor-bailee, employer-employee) – i.e. VICARIOUS LIABILITY (KNOW THIS)
3) You can agree by K to be bound by judgment of a case
4) If an absent party was running the litigation, they’ll be bound by it
5) Representational relationship – where non-party’s interests are represented by a party to the action i.e. trustee, executors, guardians
HYPO: Pg 1254-1255
Theodore v. Speedy Pizza under Vicarious Liability, followed by Theodore v. Alvin for Negligence cause of action
Speedy Pizza won in first case, Alvin is a virtual party to the case, b/c Alvin is an employee of Speedy Pizza and the first ct had already been adjudicated and would trump the doctrine of finality; this would undermine finality or the law of vicarious liability
3.	Final, Valid Judgment, On the Merits: The judgment in the 1st proceeding must have been final, valid, and on the merits
a.	Final: when TC has definitively ruled on it; when all that remains is for the ct to assess costs or execute judgment
b.	Valid: where D had proper notice, personal jdx satisfied (most common reasons why 1st case would be invalid); SMJ, fraud, mistake, duress (very rare cases of challenge)
c.	On the merits:
1)	Any judgment entered for the P is “on the merits”
2)	Judgments entered for D
-	On the merits: based on substantive resolution of the case (default judgment, motions for judgment);
-	Not on the merits: dismissal based on procedural resolution (lack of SMJ, PJdx, failure to state a claim can be on the merits or not on the merits)
C.	Timing
RULE: Claim is defined by all those facts and everything else that arose up to the day the claim was filed (commencement of litigation)  everything that happens thereafter triggers a new claim
EXCEPTION: Can cover facts up to the judgment of the trial under rare circumstances
i.e.  Nuisance, Breach of material claim
Permanent nuisance – can file ONE suit for past and future nuisance
Temporary nuisance – can file multiple suits for every time nuisance takes place
RESTATEMENT: P can sue under permanent/ temporary theory
 DON’T NEED TO KNOW THIS
D.	Intersystem Preclusion: asks what law of preclusion 2nd court should apply when there are 2 cases, and the 1st has gone to judgment
RULE: 2nd ct applies the law of preclusion that the first ct that rendered judgment would apply
1.	Context:
a.	State to State: Constitution “Full Faith and credit”: 2nd state ct must apply law of preclusion of 1st state 
b.	State to Federal: §1738: fed. cts will be bound by the same principle of “full faith & credit” that state cts are bound by
c.	Federal to State: Constitution “Supremacy Clause”: 2nd ct must apply the fed ct’s rules of preclusion
1.	Federal quex cases: federal rules of preclusion applied “TRANSACTIONAL TEST”
2.	Diversity cases: under the federal rules, the fed ct will borrow the law of the state where fed ct sits
2.	HYPO: Pg 1243 QUEX 13-3:
	1st suit: Gabriel v. Motorcycle in CA
a.	First, there are 2 cases, 1st of which has entered final judgment.  The context of this cases is CA State to FL State: Full Faith and credit will be applied, thus first ct’s laws will be applied.  CA will be applied. CA uses primary rights test CA law to be applied
b.	The context of this case is CA state to FL Federal: 1738, but same outcome, b/c CA law applies
c.	The context of this cases is federal CA to state FL: supremacy clause applies, but same outcome, b/c since it’s a diversity case, so we’re going to borrow the law of CA, which is where the first federal ct sits
RULE SUMMARY: ALWAYS APPLY THE LAWS OF FIRST CT, EXCEPT IN FEDERAL DIVERSITY CASES, FEDERAL RULES BORROW THE LAW OF THE STATE WHERE THE FEDERAL CT SITS**** and IN FEDERAL QUEX CASES, TRANSACTIONAL TEST APPLIED ALWAYS
III.	Issue Preclusion aka Collateral Estoppel
A. Forecloses the relitigation of discrete issues (a part of the case v. a whole cause of axn in issue preclusion) that were actually litigated & decided in a previous case, even if that litigation involved a different claim
1. An issue is something that was resolved in a previous case that might be useful in the 2nd case
2. Issue must be something actually litigated 
3. Issue must have been decided and needs to have been necessarily resolved in 1st case  If resolution of issue was not necessary in 1st case, it will not be binding in 2nd case
4. Policy: judicial efficiency, consistency, and fairness
5. Final judgment does not have to be “on the merits” for issue preclusion *MAJORITY*
B.	Federal rule has adopted the RESTATEMENT: When an issue of fact or law is actually litigated & determined by a valid & final judgment, and the determination is essential to the judgment, the determination is conclusive in a subsequent action b/w the parties
C.	Elements of issue preclusion ****(Same issue, issue was actually litigated, issue was decided and necessary to a valid & final judgment, involve same parties or those in privity w/ them)***
NOTE: Issue preclusion only applies if the party against who it is asserted had a full & fair opportunity to litigate the issue in the initial proceeding  this is satisfied if all 4 elements are met
1.	Same issue is involved in both axns = issues ought to be treated as the same*
a.	TEST: There MUST be enough of a factual & legal overlap bw the issues that it is reasonable to treat the issues as the same
	Reasonableness inquiry depends on: ****
i. Factual & legal similarities bw the issues
ii. Nature of the underlying claims as to each context
iii. Substantive policies that may argue for or against the application of issue preclusion
iv. Extent to which application of issue preclusion will promote or undermine principles of fairness & efficiency
b.	The issues do not have to be IDENTICAL: quex is *should we treat the issues as the same* (would it be fair, would it make sense, is there sufficient similarity)
c.	Lumpkin v. Jordan (L brought suit against J in fed. ct for violating a state FEHA claim and federal religious discrimination claim. Ct entered summary judgment in favor of J under the federal claim, declined to exercise jdx for the FEHA claim. L brought 2nd suit in state ct against J on the basis of FEHA)
i. State ct dismissed the FEHA claim: the federal ct’s finding that L was removed based on legitimate, nondiscriminatory reasons precluded L from relitigating the issue of whether L was removed for religious belief  therefore L did not state a claim 
ii. BOP on J (party asserting issue preclusion) to satisfy all elements of collateral estoppel:
1) Parties are the same as in former proceeding
2) The issue was actually litigated in the prior proceeding and there as a final judgment on the merits: summary judgment in favor of D based on substantive resolution
- “Judgment or order, once rendered, is final for purposes of res judicata until reversed on appeal or modified or set aside in the ct of rendition”
3) Ct said here: facts are the same, FEHA & federal antidiscrimination remedies are “generally tx’ed by cts as analogous,” the issue decided in the federal proceeding is THE PIVOTAL factual issue that MUST be decided in the state FEHA proceeding, such that the outcome of the state FEHA proceedings is preordained
iii. Here, federal law of issue preclusion to be applied
iv. Same issue: same facts, similar laws with similar elements, would be fair, efficient such that we ought to treat the issues as the same; issue was litigated in previous case and resolution was necessary, same parties, judgment on the issue
2.	Issue was Actually Litigated
a.	Elements:***
i.	Same issue is presented in both cases
ii.	Party asserting issue preclusion must est. that the issue was actually litigated:
1) Issue must be properly raised,
2) Formally contested b/w the parties, and 
3) Submitted to the ct for determination
SUMMARY: Parties must formally oppose one another on the issue at some point in the litigation process & must submit the issue to the ct for a resolution of their dispute
b.	Actual litigated at the trial itself or thru pre and post-trial motions
c.	NOT actually litigated when: not contested, judgment entered by default, confession
	Claim preclusion permitted for 
d.	Distinct from claim preclusion:
i.	Claim preclusion applies even to aspects of a claim that were never litigated  claim preclusion is broader than issue preclusion
ii.	Judgment not on-the-merits will not estop issue preclusion
e.	Cunningham v. Outten (Car accident)
i.	State v. O for Inattentive Driving  ct found D guilty
	C v. O for Negligence 
ii.	C filed motion for summary judgment for the claim, stating issue preclusion that the previous State v. O case already litigated D’s liability towards P
iii.	Ct denied issue preclusion on the grounds that the issue of causation was not litigated in the previous case… what ct should’ve done was to grant issue preclusion on the issue of duty and breach and deny summary judgment, b/c there are parts of the negligence claim that was not actually litigated
iv.	P was trying to seek claim preclusion when he was only entitled to issue preclusion
3.	Issue was decided and necessary to a valid & final judgment
a.	Elements:***
i.	Issue was “implicitly or explicitly” decided
1)   Judgment does not have to be “on the merits”
2)   Issue preclusion CAN apply to decisions that are complete but not technically final
ii.	Resolution of issue was NECESSARY to the ct’s ruling or judgment
1) TEST: If a ct’s decision of an issue can be excised from its judgment w/o altering the case’s outcome  if it would, then resolution of the issue is a necessary component of the judgment
b.	Policy: gratuitous resolution of an issue may not have been given the full judicial attn. it deserves; party against whom issue was decided may not have had an incentive to appeal the decision since reversal as to that issue would have no effect on the case’s outcome; party may not have had the right to appeal
c. Even if an issue is decided & necessary to the judgment, will not be given preclusive effect if: ****
i. the initial forum where litigation took place provided significantly less extensive or formal procedures for the resolution of the underlying controversy or
ii. party was not able to appeal or
iii. party against whom it is asserted had higher burden of proof in initial proceeding or
iv. party asserting issue preclusion has heavier burden of proof in 2nd proceeding or
v. burden of proof has shifted from the party against whom issue preclusion is asserted to her adversary
d. If a judgment is premised on alternative findings, either of which would sustain the judgment w/o reference to each other, 3 approaches:
i. RESTATEMENT I: Both issues are necessary  No one follows
ii. RESTATEMENT II: Neither issues will be treated as “necessary to the judgment” for issue preclusion; if an appeal is taken and both issues are affirmed on appeal, both will be treated as “necessary”  MAJORITY
iii. Aldrich approach: Can’t apply Restatement mechanically: the determination is context-dependent & the ct must look at what was actually discussed and how thorough the discussion was for both issues
4.	Same Parties or Those in Privity with Them
	a.	Elements: one of these must be satisfied****
i.	Party = person named as a party to an axn & subjected to the ct’s jdx
ii.	Those in Privity = someone whose relationship w/ that party is such that the former will be treated as a party for purposes of preclusion
iii.	Person not technically a party or in privity who controls a prior litigation or substantially participates in it will also be treated as a party to those issues over which that control or participation was asserted
b.	Distinction from claim preclusion:
i.	Mutuality (only a person bound by a judgment or decision may benefit from it, such that only a party or a person in privity may use a judgment in a preclusive manner in a subsequent proceeding) remains the rule for claim preclusion
ii.	Issue preclusion mutuality TEST: ****
1) Party asserting the plea of res judicata does not have to be a party in the previous litigation
2) Party against whom res judicata is asserted must be bound by the previous judgment however
D.	2nd ct will apply whatever law of preclusion that the 1st ct applies (as in claim preclusion)
E.	Claim v. Issue Preclusion
1.	Claim Preclusion: Same claim, FVOM, Same Parties & Privity, Mutuality applies
2.	Issue Preclusion: Same issue, Actually Litigated, Decided/ Necessary, Parties & Privity, Not on the merits, Mutuality applies to the person against whom issue preclusion is asserted “non-mutual defensive issue preclusion”


