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Chapter IV.	Subject Matter Jurisdiction

	REVIEW of 1st SEMESTER
		SMJ
· §1331 Federal Question
· Creation Test
· Essential Federal Ingredient Test (4 elements)
· Well-Pleaded Complaint Rule (π’s claim is the focus)
· §1332 Diversity of Citizenship; Amount in Controversy; Costs
· §1332(a)(1) => Important w/ joinder of claims
· Complete diversity (domicile, corporations, etc.)
· Legal Certainty Test
· Good Faith Principle
· §1332(a)(2) & (3)
· No diversity in a case where a citizen of a state is sued by a permanent resident alien of that state
	NEW DEFINITIONS
· Independent Basis of Jurisdiction
· Jurisdiction under §1331 or §1332
· Supplemental Jurisdiction
· Applies to claims & parties that don’t have IBJ
· 2 claims, but one doesn’t have IBJ; can it be heard in Fed. Court? Yes, if it meets the supplemental jurisdiction standard
· Have to arise out of the same set of facts; so intertwined that they are one case
· Old Terms:
· Pendent Jurisdiction: permitted federal courts to take jurisdiction over claims asserted by the original plaintiff for which there was no independent basis of subject matter jurisdiction
· Ancillary Jurisdiction: claims by a person other than the original plaintiff again when no independent basis of jurisdiction existed

	B. Subject Matter Jurisdiction in Federal Courts
	4. Supplemental Jurisdiction: 
		- 28 U.S.C. §1367
- Power vs. Discretion
=> May have ability to hear case, but don’t have to
	=> Power applies to everything
=> Discretion to hear supplemental jurisdiction (can dismiss state claims and keep federal ones)
- Supplemental jurisdiction can change at any time & a court/judge can dismiss the supplemental claims at any time
- Key Question: Does it make sense for these claims to be brought together?
a. Pendent and Ancillary Jurisdiction 
- United Mine Workers v. Gibbs: §1331 case; Claims: (1) labor management relations act: secondary boycott occurred & that’s illegal (federal statute violation); (2) contractual claim [2 state law claims]; Supreme Court Issue: did the district court have jurisdiction over the state law claims? Held: Yes, state law claims arose out of a common nucleus of operative facts with the federal claim (overlap b/t facts used to support the federal claim & facts used to support the state claim).

- Owen Equipment v. Kroger: Kroger sued Omaha for wrongful death; diversity satisfied; Omaha impleads Owen on theory of indemnity (if I lose, then Owen has to pay judgment); Kroger = literal π; Omaha = literal ∆; Owen = 3rd Party ∆. Rule 14(a)(3) allows a π to enter a claim against a 3rd party ∆ as long as it arises from the same facts. At trial (Kroger v. Owen) it is determined that Kroger is from Iowa, destroying diversity and Owen then argues no SMJ. IBJ over: (1) Kroger v. Omaha – Yes, diverse parties; (2) Omaha v. Owen - No, not diverse, no fed Q; (3) Kroger v. Owen – No, no diversity, no fed Q. If there is one claim w/ IBJ, then the door opens for supplemental jurisdiction (but if no IBJ then dismiss); Supplemental Jurisdiction Analysis: common nucleus of operative facts: Omaha v. Owen – Yes, completely intertwined factually; Kroger v. Owen – Yes. NO LITERAL π CAN BE FROM THE SAME STATE AS A LITERAL ∆ - complete diversity; satisfied. KROGER EVASION: this is a way to evade diversity rule
=> §1332: limits what π can do, not the ∆ - (1) complete diversity; (2) no Kroger evasion

	Joinder/Jurisdiction Analysis; First 5 Steps (out of 9)
(1) Identify the story/factual narrative
(2) Identify 1 claim w/ IBJ (satisfies §1331 or §1332)
(3) Any additional parties brought in w/o IBJ, is there a rule that allows it?
(4) Is there an IBJ over that claim?
(5) §1367(a): Common nucleus of operative facts? 
***CHECK OUT NOTE ON PG 387***

b. Supplemental Jurisdiction: §1367
- PROBLEM 4-24: Lucille makes loan w/ bank, falls behind in payments; upset w/ some bank practices. FTLA – congress creates express right of action; also a counterclaim [must satisfy IBJ or §1367(a)]; IBJ? Yes, FTLA; Fed Rule allowing claim? Yes; Lucille – Rule 18 (can bring all related claims); Bank – Rule 13 (bring all your counter-claims). IBJ for those claims? Lucille – NO; Bank – NO; diversity not satisfied; no fed Q. §1367(a) – supplemental claim: Lucille – all claims stem from the loan, but they are not closely related/not enough overlap and using discretion likely to deny the claims; Bank – no CNOF; factual overlap too thin

HYPO – car accident b/t π (CA) and ∆ (NV); P2 is a passenger in π’s car. π & P2 v. ∆ => diversity suit; satisfies amount in controversy. ∆ counterclaims saying it’s π’s fault, but doesn’t satisfy amount in controversy. P2 then files cross-claim against π. Rules allow all of this. IBJ – original π v. ∆ claim; IBJ over other claims? P2 v. D – Yes; counterclaim – no; P2 v. π – no; CNOF – counterclaim – yes; P2 v. π – yes. §1367(b) satisfied? Yes; Inconsistent w/ §1332? Violates Kroger evasion.

	5. Removal Jurisdiction
- Gives ∆ the opportunity to remove case from a state court to a federal court; all ∆s must join in the petition for removal
- Removal: taking a civil case out of state court into federal court
- Remand: District court remands back to state court if improperly removed and federal court has no jurisdiction
- §1441(a): case can be removed from state to federal court if it could have been filed in federal court to being with (essential underlying question)
	- Look at §§1331, 1332, 1367 to see if satisfied
	- Whole case has to be removed (not just a part)
- Can be removed only to federal court that embraces the same region as the state court (ex. CA superior court ==removed to==> Central District of CA)
	- §1441(b): applies only to diversity cases (limitation on diversity removal)
- If any ∆ is a citizen of the forum state, cannot remove even if it could have been filed in federal court to begin with

Procedure
· Have to file notice of removal [§1446(a)]
· Notify state court; certify notification
· File certification with federal court
· Notice of removal w/in 30 days of summons
· Motion to remand must be filed w/in 30 days of notice for removal 
· Except if it’s SMJ, then it can be filed at any time
· A district court remand cannot be appealed

McCurtain County Production Corp. v. Cowett – π lends $$ to ∆ (Cowett) and seeks to recover on a promissory note, suing anyone who got the $$. John Deere (∆) tries to remove to federal court (diversity – but amount in controversy not satisfied; traditional rule: π must satisfy AIC as to each ∆, can’t aggregate claims) but did not have the other ∆s join the petition; the other ∆s did not want to join because they did not want to make an appearance, waiving personal jurisdiction. BUT you can file a removal w/o waiving an objection to improper service or personal jurisdiction (it does not constitute a general appearance). Supplemental jurisdiction? Contract: state claim; no fed Q; diversity? Yes; IBJ? Yes, $15,000 against Cowett. Step 3: Rule 20(a)(2) allows for the claim; Step 4: IBJ against other claims? No, fails AIC; Step 5: CNOF? Yes, it all arises from the initial loan. Step 6: In federal court because of diversity? Yes; Step 7: π filing the claims? Yes; Step 8: inconsistent w/ jurisdictional requirements of §1332? Yes, AIC not met, no IBJ so NO supplemental jurisdiction, precluded by §1367(b)

Diversity Removal & Amount in Controversy Requirement
 Assume π pled in good faith
 Except when: (a) π seeks non-monetary relief; (b) statute precludes listing
	- ∆ has to establish AIC by a preponderance of the evidence

- §1441(c): fallback provision – can only use if §1441(a) cannot be satisfied
- Presumption: case could not be filed in federal court to begin with; otherwise §1441(a) would have been satisfied
- Applies only to federal question cases; need a federal claim (§1331) joined w/ a non-removable claim (no IBJ & no supplemental jurisdiction)
- Federal claim is not factually related to the state claim and the state claim has no supplemental jurisdiction – entire claim gets removed and then the separate & independent claims are remanded to state court

Eastus v. Blue Bell – π fired for taking leave & then ∆ “bad talked” π when he tried to get a new job; violated FMLA (Federal action) & IIED (state claim) & tortious interference (state claim). Filed in TX state court, ∆ removes to fed court but §1441(a) would not be satisfied because not all claims arise from the same factual narrative and there is no diversity (everyone from TX). §1441(c) analysis: Federal Q case? Yes. Joined with an otherwise non-removable claim? Yes, tortious interference claims/injuries are separate; federal right, the other preventing job; independent – factually distinct. Issue: was the district court proper in their remand of the state claims? The court incorrectly applies removal standard of separate & independent for the remand standard. 
Would the removal have been proper under the new §1441(c) (pg. 407)?
	- No separate & independent
- ASK: Is there a fed claim attached to a claim over which there’s no IBJ or supplemental jurisdiction?
- Sever & have to remand the state claims that were nonremovable 
- Only the federal claim & claims w/ supplemental jurisdiction stay in federal court
	
PROBLEM 4-30: §1441(a) – 1st claim has a fed Q; 2nd claim is a state claim; no CNOF; §1441(b) – no diversity; No removal based on §1441(a) & (b); go to §1441(c): fed Q joined w/ a non-removable state claim (no IBJ or supplemental jurisdiction); Court has to sever non-removable state claim & remand it to state court; can’t send back the federal claim

PROBLEM 4-31: everyone from MA; 1 fed claim, all other state claims and ∆ removes to fed court. §1441(a): fed Q claim – Yes, §1331 satisfied; supplemental jurisdiction? False arrest claims – Yes, same story; unfair trade claims – No, loose connection at best; could connect the claims based on discretion [§1367(c)]. Assuming no CNOF, go to §1441(c) – there is a fed and a nonremovable claim; sever and remand the non-removable claims; keep other state claims, but don’t have to due to discretion

	SUBJECT MATTER JURISDICTION REVIEW
PROBLEM 4-34: Paula v. Webfoot - §1331: Creation Test satisfied under federal act; SMJ exists over that claim. Paula v. Milt: state law claim (IIED); FRCP 20 allows claim, but no IBJ; §1367(a): CNOF exists (comes from the same facts as the fed claim); §1367(b) only applies in diversity cases *skip*; §1367(c): discretion. When case was filed there was original jurisdiction; argument to keep – inefficient to remand; not an abuse of discretion; SOL is tolled under §1367(b) and 30 days given to file in state court after dismissal. §1332: amount in controversy = $100,000; alleged in good faith unless Milt can show it’s incorrect to a legal certainty that it never exceeded $75,000. Diversity: Milt (TN); Paula – AK, TX, or TN? Look at time of filing, either TN (moved there, permanent job, probably taxes, bought home) or TX (moved back to TX, house, job, intends to go back to school); IF TX THEN COMPLETE DIVERSITY and SATISFIED; IF TN THEN NO DIVERSITY

PROBLEM 4-35: Lance v. Rad – filed in CA state court seeking declaratory judgment (non-monetary relief) to show breach of K to allow TM rights to revert back. Issue: can Rad remove to fed court & if so on what grounds? FSSA (federal cause of action for someone who’s injured). §1441(c) is not relevant because there is only 1 claim and it is not a federal Q w/ an unrelated claim. Creation Test is satisfied, but not w/ this cause of action. Essential Federal Ingredient Test – (1) embedded? Yes, breach of fed standards; (2) Disputed? Yes, not in agreement over violation; (3) Substantial? Maybe; (4) Upset balance/open floodgates? No, very few cases; Probably satisfied. Assuming that fails, look at diversity: Hertz – Alien v. DE/CA; diversity satisfied [§1332(a)(2)]; amount in controversy – on removal there is no monetary relief claimed so ∆ bears BOP if π seeks non-monetary relief; §1446: ∆ has to prove by a preponderance of the evidence the amount in controversy; 3 perspectives: π’s; whichever is greater; or party seeking to invoke jurisdiction; §1441(b)(2) precludes a ∆ to be from the forum state, so there would be no removal. 


Chapter V. VENUE, TRANSFER, AND FORUM NON CONVENIENS

A. Overview and Introduction
· Pertains to geographic venue of the lawsuit
· Key Question: right place? Proper/convenient location?
· Venue can be waived by not addressing it at first
· Venue can also be waived through contractual agreement (forum selection clause)
· Standard: convenience

	Local Actions – ownership/possession of real property in county where property is found
	Transitory Actions – Everything else
		 Not relevant in federal court

	2 Venue Statutes:
· §1391 – general federal venue statute
· §1397 –Interpleader

C. Venue in Federal Courts
1. General Venue Statute – 28 U.S.C. §1391
· §1391(a)(1): applies to all districts in all civil actions
· §1391(2): no distinction b/t local & transitory actions
· §1391(b): Covers both federal Q and diversity claims
			 §1391(b)(1): residence/domicile of ∆s (reside = domicile)
· Assuming state has a single district, if ∆ resides in that state, it’s proper; 
· Multiple ∆ from same state => pick any district
· Not applicable for multiple ∆s from multiple states
· Residency is determined at the time of commencement (time-of-commencement rule)
· **Can’t use (b)(1) residence provision for diversity**
			 §1391(b)(2): substantial events occurred in the venue
· a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated 

		First of Michigan v. Bramlet: ∆ files arbitration proceeding in FL; π files diversity 		suit in MI; ∆ files 12(b)(3) motion to dismiss for improper venue. DC dismisses 			for improper venue under §1391(b)(2) since claim arose in FL (based off old 			statute). ISSUE: How should the statute be interpreted (pure question of law); 			Court – venue could have been proper because DC used the wrong standard; 			**substantial part of the events giving rise to the claim** is proper standard and 			allows for more than one location to be the proper venue. 

	π does NOT have the burden of pleading proper venue in federal court; so the ∆ 		has to raise any objections to venue through a 12(b)(3) motion to dismiss. Failure 	to raise timely objections will constitute as a waiver. If a timely objection to 	venue is raised, then the burden is on the π to establish that venue is proper. 
	
	In federal court – venue must be satisfied for ALL original parties and claims
	When a π relies exclusively on §1392(b), all of the claims asserted must satisfy 	the substantiality requirement with respect to the district in which the suit is filed
		PROBLEM 5-8: McDaniel (Middle District Alabama) v. Smithfield (DE/VA); 			Federal claim filed in Middle District Alabama; Violation of the “Federal 				Stockyard Act”; proper under §1391(b)(2)? Substantial part of the events giving 			rise to the claim occur in Alabama? Negotiates; farm location (not suing from 			those); but ∆ did nothing in Alabama. None of the farms ∆ bought were in 				Alabama. McDaniel was damaged in Alabama, but that’s it & injury alone is not 			enough. Not proper venue; no substantial part of the claim happened there.

			 §1391(b)(3): fall back provision
· Only use if there is no other place in the U.S. where venue would be proper [(b)(1) & (b)(2) don’t work]
· No judicial district in the U.S. where (b)(1) or (b)(2) will work
· Events usually took place in a different country

			PROBLEM 5-9: College students studying abroad, get in car accident in 				Italy. Suit filed in NV, where they go to school. Venue proper? 					§1391(b)(1) – No, no one is domiciled in NV, just going to school there 				(not enough); §1391(b)(2) – No substantial events occurred in NV, 				everything occurred in Italy (all pertinent fats of claim are form Italy); 				maybe argument that it all stems from attending college in NV, but weak. 				§1391(b)(3) – no place in the U.S. where (b)(1) or (b)(2) could work, so 				(b)(3) can be used; one of the ∆s has to be subject to PJ: 2 approaches – 				(1) MC: Purposeful Availments => go to school there; relatedness? “but-				for” enrollment at NV school, would not have studied abroad & been in 				accident; Due Process could be satisfied w/ Substantial Connection Test 				(**if PJ through MC test, then (b)(2) could be satisfied**). (2) Served in 				NV => establishes jurisdiction

		PROBLEM 5-10: Hassan (Alien) v. Robert (WA – citizen/domicile); James 			(WA); Daniel (VA); WA Venue proper? A. Hassan v. Robert => venue is proper 			under (b)(1). B. Hassan v. Robert (W.D. WA); James (E.D. WA) => venue proper 		under (b)(1) – can choose whichever district if ∆s are form the same state; if 			James has retired to VA after the commencement of the suit, doesn’t matter. C. 			Hassan v. Robert, James, Daniel => (b)(1) not satisfied; ∆s do not all 				reside/citizens of WA; (b)(2) is not satisfied because nothing substantial takes 			place in WA. D. (b)(3) => ∆ has burden to prove (b)(3) is unavailable by showing 		a venue that would be proper. Any other venue under (b)(1) no; (b)(2) possibly 			VA, can’t use (b)(3); assuming (b)(2) doesn’t work, use (b)(3); (b)(3) venue is 			proper; Robert is domiciled in WA and the event occurred out of the country (π 			was arrested in Pakistan and transported to Guantanamo). E. If venue is proper 		under (b)(3), PJ can still be challenged; venue definitely proper once Daniel is out. 

			 §1391(c)(2) & (d): Residence of Corporate & Unincorporated 					Associations Entities
· Ways of defining residence of a corp. or unincorporated association for purposes of (b)(1). Trying to get venue off residence
· Irrelevant if ∆s are from different states/outside of forum state
· Only when ALL from forum state
· Single judicial district => can get PJ (MC Test) over corp. or unincorporated association = resident for purposes of (b)(1)
· Many different places then were a corporation could satisfy PJ
· States w/ multiple judicial districts => only applies to corporations, NOT unincorporated association (partnership).
· If you can get PJ over an unincorporated association in one district, then deemed to be a resident of every district
· If corporation, only resident in the district f specific/general jurisdiction is satisfied in that specific jurisdiction

			PROBLEM 5-12: Nissan is a Japanese automaker. Nissan North America 				is a subsidiary w/ principal place of business in Gardena, CA; markets, 				distributes throughout the U.S. Trademark was registered in 1959. Nissan 				Computer Company (NCC) is a North Carolina corporation w/ principal 				place of business in NC and was incorporated in 1991 by Uzi Nissan				(current pres.) NCC registered “nissan.com” and “nissan.net” and Nissan 				North America sent them a letter stating that their website contents and 				logo were confusingly similar and needed to be changed. NCC offered to 				sell for millions, but Nissan Motor declined and filed a suit in U.S.D.C. in 				the C.D. of CA. Venue purportedly established under §1391(b)(1). 					ISSUE: is NCC a resident of the CD of CA? MC Test: NCC purposeful 				contacts – tried to sell website to Nissan Motors; purposefully engaged w/ 				copyright & trademark. **Once PJ is established, so are substantial 				events** §1391(c)(2) doesn’t add anything, just a means of defining how 				to deal w/ corporate entities and unincorporated associations

2. Transfer of Venue in Federal Court
· §1404(a) Change of Venue: 
· Can be filed by π or ∆
· A district court my transfer any civil action to any other district or division where it may have been brought or to any district or division to which all parties have consented (venue need not be proper/PJ need not have been established). 
· Solely focuses on transfer
· Substantive law from initial court travels (follows the case)
· Factors to determine whether transfer is appropriate: 
(1) The location where the relevant agreements were negotiated and executed
(2) The state that is most familiar w/ the governing law
(3) The π’s choice of forum
(4) The respective parties’ contacts w/ the forum
(5) The contacts relating to the π’s cause of action in the chosen forum
(6) The differences in the costs of litigation in the two forums
(7) The availability of compulsory process to compel attendance of unwilling non-party witnesses
(8) The ease of access to sources of proof
(9) Presence of a forum selection clause is “significant”
(10) Relevant public policy of the forum state


· §1406(a) Cure or Waiver of Defects: 
· Filed in wrong court, dismiss or transfer to right court if it is in the interest of justice (i.e. – SOL has run, if dismissed couldn’t bring again, so transfer)
· Can transfer to any district or division that it could have been brought originally. 
· Not just transfer, but dismiss or transfer
· Substantive law from initial court does not travel. If federal law is applied, it’s the same everywhere (in theory) so it’s whatever circuit it’s in

		Skyhawke Technologies: Patent infringement => federal Q (§1331) filed in S.D., 			MI. DECA (Korean subsidiary; CA) files §1404(a) transfer to CD of CA. Step 1: 			Is venue proper? §1391(b): resident Treat S.D. as a state, do they have PJ? 			Actions directed toward the district: sold product (SOC or Effects Test) => Aimed 		at S.D. w/ product (maps of MI golf courses) so DECA is considered a resident. 			Sold there, Skyhawke did business there. Satisfy residency for corp. likely also 			satisfy substantial events. π’s choice of forum matters, but is not determinative 			(just one factor given weight); ∆’s choice of forum has to be clearly more 				appropriate and that is w/in the sound discretion of the judge. Step 2: Could the 			case have been filed in the other forum? Proper venue & PJ over DECA in C.D. 			of CA? Yes, Skyhawke could file there originally since DECA is a resident of the 			C.D. Step 3: More convenient? Weigh Private & Public Interest Factors from 			perspective of parties & judicial system. Private Factors: (1) Access to sources 			of proof; (2) Compulsory Process (can’t force anyone to testify as a non-party 			witness); (3) Cost of Attendance. (1) DECA: all the proof is in CA or Korea; 			transportation cost too high. Skyhawke: all evidence is in MI; Court: maybe 			slightly DECA, but even; (2) no compulsory process in either district so it’s 			even/neutral; not a problem; (3) slightly favors DECA due to foreign witnesses. 			C.D. is a little more, but not clearly more convenient. Public Factors: (1) Local 			Interest: does community have an interest in the case? (2) Administrative 				Difficulties; (3) Familiarity of the Forum w/ the law that will govern the case (not 			at issue here); (4) Avoidance of unnecessary problems of conflict of laws of the 			application of foreign law (not at issue here). (1) DECA helps LA community; 			Skyhawke helps MI community; Court – neutral; (2) 5 months longer to resolve 			in MI than in CA; slightly favors DECA. Held – motion to transfer DENIED; no 			abuse of discretion – very broad discretion given.

		PROBLEM 5-14: Hall v. Young, Collum, South Orange P.D. filed in S.D.N.Y. 			with federal claim (fed Q: §1331) and state tort claim. ∆ moved to dismiss or 			transfer to District of N.J. §1404(a) or §1406(a). Venue in S.D.N.Y. proper? 			Young => §1391(a) satisfied; Collum => chain of events, led to substantial events 		giving rise to claim; Yes; S.O.P.D. => Yes. Use §1404(a) unless there is no 			jurisdiction for S.O.P.D. since a dismissal may then have to be considered, 			§1406(a) would have to be used. Venue proper in N.J.? §1391(b)(1) => all parties 		reside in N.J.; if not, then §1391(b)(2) would apply because substantial events 			occurred there with respect to all 3 ∆s. 100 mile rule could also be used, very 			close & no inconvenience. Public vs. Private Interest Factors: fairly even/neutral 			on all; NJ would have to apply NY law on state claims & use NJ 3d Cir. law on 			fed claims since presumably it’s the same. If §1406(a) transfer: apply NJ state law 		if transferred; NY law does NOT travel; receiving court applies the fed law of the 			circuit in which it sits. 

a. Forum Selection Clauses
			Contractual provision through which the parties agree that any problem 				arising will be filed in a particular forum; essentially a waiver to PJ & 				venue

			Step 1: Does the forum selection clause apply?
			Step 2: Is the clause enforceable? 
· Comes w/ a strong presumption of enforceability.
· Brennan Standard: (federal standard) Presumptively enforceable unless the party challenging the clause clearly demonstrates it to be unreasonable or unjust, K itself is void for fraud, or forum has strong public policy against forum selection clauses
			Step 3: What type of clause is it?
· Exclusive (mandatory): “must”
· Permissive: “may be filed”
· Does it focus on a geographic region in the U.S.? Then fed option 
· If specified court then NO transfer, dismissal is the only option (no fed option, no transfer, only dismissal)
		
		(a) If a forum selection clause applies, is enforceable, & permissive, the 			fed court has discretion to transfer to that court (w/ fed option; kept w/o 			fed option)
		(b) If clause applies, is enforceable & exclusive, the suit has to be filed 			there & case must be dismissed (w/ no fed venue option)
		(c) If clause applies, enforceable & exclusive w/ federal court option:
			(1) If it’s a motion to dismiss, court will dismiss
			(2) If it’s a motion to transfer, the clause will be one (but 					important) factor that is considered w/ the public/private interests

		Jones v. GNC Franchising: Jones (CA) & GNC (PA) filed in CA state 			court. Removed to fed court on diversity §1441(a) (removal of civil 			actions) and the removal makes venue proper (CA state – CA fed makes 			CA fed proper); GNC then moved to dismiss or transfer under §1404(a) 			(transfer) or §1406(a) (venue is wrong; transfer or dismiss). Forum 			selection clause => “any action must be brought in PA” Step 1: Does it 			apply? Yes, disagreement is over the K; Step 2: Enforceable? Apply 			Brennan Standard: unreasonable or unfair? Conflict w/ CA (forum state) 		public policy? Yes, therefore unenforceable. Held - §1406(a) motion 			DENIED; venue is correct because exclusive clause is unenforceable. 			§1404(a) could case have originally been filed in PA? Yes, GNC 				domiciled there and is treated as a resident; Venue & PJ satisfied. After 			applying the §1404(a) factors, the court held not only is PA not clearly 			more convenient, CA is the most convenient because everything happened 			in CA; public policy of CA reigns, but the clause is a factor.

		If there is a 12(b)(3) motion to dismiss in front of the court, cannot 			choose to transfer, but must dismiss under §1406(a)

D. Forum Non Conveniens
· Judge-made C/L Dismissal Doctrine (does not apply to transfers)
· Applies when the more convenient forum is in a foreign country

Elements:
1) Must be an alternative forum
2) Consider whether the balance of private & public factors favor dismissal to alternate forum

	Piper Aircraft v. Reyno: Plane crash in Scotland; suit filed in CA by Reyno, secretary of 		the lawyer who reps the estates of the deceased. Case moved to fed court under §1441 – 	could have been filed in fed court originally. State proceeding: Reyno v. Piper: Piper files 	§1404(a) motion to transfer and Hartzell (also a ∆) files a §1406(a) motion to dismiss or 	transfer (court did NOT have PJ over Hartzell in CA). Moved to fed court so jurisdiction 	would be proper and now wanted to remove from CA to PA. ∆s file motion to dismiss for 	forum non conveniens. District court grants forum non conveniens because everything 	happened in Scotland it would be too difficult to adjudicate in the U.S.; Court of Appeals 	reverses: factors misapplied and dismissal was an abuse of discretion – law in Scotland is 	less favorable, so it can’t be dismissed. Supreme Court reverses: unless there’s NO 	remedy at all, it doesn’t matter which court is more favorable. π's choice of forum is 	given deference, but here it doesn’t really apply since it’s a foreign π. RULE: non-	resident or non-citizen of U.S., the weight given to π’s choice of forum is severely 	discounted. Alternate forum (another forum that allows some remedy)? Yes, Scotland; 	Remedy there? Yes; Piper & Hartzell agreed to jurisdiction in Scotland.
	
	Alternate Forum: CA Rule – somewhere the party is subject to service of process, 		even if NO remedy is available.

E. Venue, Transfer, and Forum Non Conveniens Review Problems
		
	PROBLEM 5-21: Cottman (E.D.PA) v. Martino (E.D.MI); franchise agreement illegal in 	MI & Martino opts out; 2 claims: 1 fed; 1 state. Forum selection clause: exclusive 	(“shall”); federal option available – exclusive w/ federal option. Is clause applicable? No, 	K was rescinded; Martino not bound by agreement; even if K was valid, trademark 	infringement not included in agreement. Enforceable? No public policy, no fraud, so it 	would be enforceable. Martino’s motions: (clause not applicable) §1406(a); §1404(a); 	12(b)(3) motion to dismiss for improper venue. Is venue proper in E.D. PA? 	§1391(b)(1) – Martino not a resident of MI. (b)(2) – substantial events in E.D. PA? 	Maybe, but everything happens in MI, being sued over actions that occurred in MI. (b)(3) 	fallback provision – no, could be sued in MI. IF venue is proper, §1406(a) can’t be used; 	transfer? Argue/look at factors – everything related to claims in MI. Under CA statute, 	since Martino’s not a resident, could be filed in any county if filed in state court; Martino 	could remove to fed court => fed Q case.

	PROBLEM 5-22: Erica (Alien) v. Rebuild (DE/CA); filed in CA District Court. Rebuild 	files 12(b)(3); §1404(a); 1406(a); forum non conveniens (to Afghanistan –where events 	occurred). Venue: §1391(d) [(d) because Rebuild is a corporation in a multi-district 	state]. Rebuild is a resident, subject to PJ; General jurisdiction: at-home; domiciled there 	so 12(b)(3) & §1406(a) motions DENIED because venue is proper. §1404(a) Private vs. 	Public Interest factors: (1) Access to proof: neither CA nor DE are great; (2) Compulsory 	process: Rebuild employees have to go as parties; (3) give π’s choice any weight? In CA 	for surgery, convenient, ∆’s principal place of business in CA, not like Piper – it’s a legit 	choice. Forum non conveniens – (1) Alternate forum? Afghanistan with a probable 	remedy. (2) Factors favor Afghanistan? Better access to proof (+/0); compulsory process 	better (+/0); cost very high (-); other practice problems: Erica can’t travel (-); 	Afghanistan would have a strong interest (+); harder to litigate in Afghanistan (-); 	Afghanistan would be the better place, but it would be inconvenient to force litigation in 	Afghanistan.

Chapter VI. THE ERIE DOCTRINE & RELATED PROBLEMS

A. Erie
· Fed court will apply substantive law the forum state would apply
· Fed district court applies fed procedure regardless of the nature of the case
· Problem: what happens when fed procedure conflicts w/ state procedural law?
	
	Supremacy Clause – valid fed law (made pursuant to the Constitution), trumps state law 	to the contrary – ALWAYS
		In Erie the fed law was invalid, so there was no fed law
	
	Erie Test
		Step 1: Is there a conflict b/t federal and state law?
· If not apply both federal & state law
· 3-Step Test to Real-Conflict Question:	
(1) Identify potential conflict
(2) Identify issue to be resolved
(3) Determine whether the fed standard is sufficiently broad to control resolution of the issue; does it apply?
· If federal law looks like it resolves what the state law is trying to resolve, potential conflict becomes real conflict (3 examples pg. 481-482)
· Example 1: State X law provides that citizens of State X have an absolute right to a state court forum in State X for all claims arising under State X law. P, a citizen of State X, sues D, a citizen of State Y, in a State X court on a breach of K claim arising under State X law. The aic exceeds $100,000. D files a timely and procedurally proper petition for removal to fed court under §§ 1441(a), 1446. On removal, P files a motion to remand, arguing State X forum law controls and that the case must be returned to state court. There is clearly a potential conflict b/t fed and state law since fed law appears to permit removal while state law does not. Is that conflict real? First: identify the issue presented to the DC and ask whether §1441(a) is sufficiently broad to control the resolution of that issue. The issue presented is whether D was entitled to remove the case to federal court. §1441(a) provides that a ∆ may remove a case to fed court if the DC would have “original jurisdiction” over that case. Courts have interpreted this provision to mean that a ∆ may remove a case to fed court if that case could have been filed in fed court as an original matter. Therefore, §1441 is sufficiently broad to control the issue presented (i.e. – whether D was entitled to remove case to fed court). The potential conflict is a real conflict (Track 1 style)
· Example 2: The SOP standards of State X provide that in all lawsuits brought against an estate, the executor of the estate must be served by delivering a copy of the summons and complaint to the executor personally” w/in 1 yr of the incident that gave rise to the lawsuit. FRCP 4(e)(2)(B) allows service on an individual by “leaving a copy of [the summons and complaint] at the individual’s dwelling or usual place of abode w/ someone of suitable age & discretion who resides there.” P, a citizen of State Y, filed a diversity suit in a fed court sitting in State X against the estate of a driver who was involved in an automobile accident w/ P. The accident took place in State X, and both the decedent and the executor of the estate reside in State X. P effected service on the executor w/in 1 yr of the accident in accord w/ the rule by leaving a copy of the summons & complaint w/ the executor’s spouse at the executor’s home. After being so served & 13 months after the accident, the executor filed a motion to quash SOP, arguing that under State X law she was entitled to personal service w/in 1 yr of the accident which she had not received. There is a potential conflict b/t the fed and state laws since 4(e)(2)(B) appears to permit a form of substituted service while state law does not. Is that conflict real? Must: (1) ID Issue; (2) Determine if rule is sufficiently broad. Issue presented to the DC is whether service on the executor’s spouse was proper. Rule 4(e)(2)(B) specifically allows for this method of service. The rule is, therefore, sufficiently broad to control the issue. Since the state rule is to the contrary, the potential conflict is a real conflict. (Track 2 style)
· Example 3: P was injured while employed by Subcontractor on a project undertaken by Subcontractor on behalf of D. The accident took place in State X. P sued D for negligence, claiming that D was responsible for P’s injuries. D countered by arguing that P should be treated as D’s “statutory employee” w/in the meaning of the State X worker’s comp law, precluding P from receiving any compensation from D other than that provided by the workers’ comp law. P’s suit was filed in fed court in State X under that court’s diversity jdx. In fed court, by virtue of practice & tradition, the decision as to whether P was a statutory employee would be allocated to the jury as a mixed question of law & fact. Given these allocations of decision-making authority, there is at least a potential conflict between the federal and state standards. Is the conflict real? (1) ID issue; (2) ask whether the federal judge-made allocation is sufficiently broad to control the issue. Issue presented is whether a jury or a judge should decide a particular mixed question of law & fact. Fed principle clearly allocates that authority to the jury. Fed principle is sufficiently broad to control the issue, so conflict is real. (Track 3 style)

		Step 2: If there’s a conflict, is fed law valid? (see chart on pg. 491)
· Three Tracks:
(1) Federal Statute (any part of 28 U.S.C.)
(2) Formal Federal Rule (FRCP; FRAP)
(3) Judge-made Principles (ex. forum non conveniens)
			- Assuming a conflict exists; have to determine if fed law is valid

			Track 1: Federal Procedural Statutes
· Is the statute rationally classified as procedural?
· Is it arguable procedural?
· Two ways to satisfy:
1. Look at statute & ask, “how does it operate w/in the federal system?”; “what does it do?”
2. How is it a method or means of processing a case? Does it operate as a method? If so, procedural
· Do NOT see if it is at all/in any way substantive

				PROBLEM 6-4: Nathan v. Boeing; Potential conflict? Yes, 					the fed & state statutes differ as fed statute allows for 					judges discretion where as state law can’t. Issue: whether 					the Boeing employees could remain from the jury. 						Sufficiently broad? Yes, fed statute allows for judge 					discretion, could apply state law. Validity? Track 1: 						procedural – determining jury selection; provides a method 					for determining when a person should be removed from a 					jury case. 


			Track 2: Formal Federal Rules
· Rules Enabling Act – Congress delegates some power to Supreme Court to create detailed set of rules & procedure for fed court
· To be valid under REA: 
1) Has to be a rule of practice or procedure
· Rationally classifiable as procedural
· Explain how fed rule operates in the fed system
2) If yes, rule does not abridge, enlarge, or modify any substantive right (right to file a motion is NOT a substantive right, it’s a procedural right)
· Ask, “Does rule abridge/enlarge/modify substantive right?”
· If so, not valid
· Abridge – shrink right
· Enlarge the right
· Modify – change the right
· Significantly alters substantive right (analysis):
1. ID potentially altered right
									- claim of π
									(a) has fed rule 											eliminated/changed any 										elements to the claim?
									(b) altered remedies available 									to enforce that right?
									(c) altered the SOL or timing 										of SOL?
					- No to all 3, rule is valid; otherwise state law must be used
				
				PROBLEM 6-8: Potential Conflict – Fed rule allows 					“relation back” to original filing date if the new ∆ had 					notice of the suit w/in the SOL; state law allowed relation 					back to original filing date regardless if there was notice. 					Issue – Can the amended pleading fall w/in the related back 				in circumstances of this case? Allow relation back under 					these circumstances? Broad? Yes, the rule operates as a 					means to not allow relation back when ∆ didn’t know. 					Validity – (1) Classifiable as procedural? Yes, pertains to 					methods that determine where a party that should have 					been served is treated as served. (2) Alters SOL? Yes, by 					shortening it as applied in this case: Fed rule fails (2) and is 				not valid so state law must be used.


			Track 3: Judge-made Procedural Law
· Only applies when there is no fed statute or rule, but there is a judge-made principle
· Free-standing federal C/L: not interpreting a text; it’s where there’s a gap & fed judges fill the gap
· Conflict approach is the same
· Validity:
1. Has to be arguably procedural
2. Does application of the fed principle alter the substantive law in the case?

					Refined Outcome-Determinative Test
· Is there a substantive advantage at the fed forum, not available at the state level, that, in effect, betters state law?
· Outcome determinative at the forum-shopping stage
· Classic example – state law claim won’t be recognized in state court, but will in federal court 
		
		PROBLEM 6-19: A. Track 1 – statute; Potential Conflict? Yes, fed law 			allows tolling of SOL; state law has the SOL run. Issue – has the SOL run 			its course? Sufficiently Broad => Yes, the fed statute solves the problem. 			Validity => rationally classifiable as procedural? Statute allows for claims 			to be filed prior to service = VALID. B. Track 2 same conflict analysis; 			Validity => REA: (1) rationally classifiable? Yes, same as validity above; 			(2) modify/abridge/enlarge? Yes, modifies SOL by tolling, altering timing 			of SOL  Fed Rule NOT valid. Could argue not a significant alteration. 			C. Track 3 same conflict analysis; Validity => (1) arguably procedural? 			Yes, deals w/ procedure of getting the case into court; (2) Refined 				outcome-determinative test – significant substantive advantage at fed 			forum? Might make a difference, not necessarily significant. 3 tiers: (a) 1 			door open, 1 door closed (can’t file in state court, but can in fed; outcome-			determinative) (b) fed may award more in $$ damages than state courts 			(outcome-effective); (c) fed service rules give some options, but state are a 		little more strict. Not an obvious answer, falls somewhere in middle range 			(b).

Chapter VII. PLEADINGS AND DISCOVERY

A. Overview
· Pleadings open door to federal or state judicial process
· Discovery is how facts are established; major engine for litigation 

		Pleadings: a written document through which a party to a civil action either 			asserts a claim or defense, or denies the legitimacy of a claim or defense asserted 			by an opposing party
· Rule 7(a) lists types of pleadings:
· A complaint
· An answer to a complaint
· An answer to a counterclaim designed as a counterclaim
· An answer to a crossclaim
· A 3rd party complaint
· An answer to a 3rd party complaint
· A reply to an answer (if the court orders one)
· A crossclaim itself is not a pleading under this rule
· **Motions are NOT pleadings**

B. Code Pleading & the Merger of Law & Equity
· C/L or Equity Pleading => Code Pleading => Notice Pleading [Code & Notice are modern day]
· C/L Pleading – every case could be reduced to a single issue that was decided by the judge/jury; Issue Pleading
· Code Pleading: 
· Abolished all C/L pleading forms
· Only 1 cause of action – civil action
· Liberal joinder of parties/claims
· “Fact pleading”: tell story, provide facts; can’t use conclusions of law, need facts; not just stating that, as a matter of fact, legal standard is satisfied
· Ultimate Facts (basic factual narrative) => Evidentiary Fact => Conclusions of Law (most abstract level; ultimate outcome)
· Merged law & equity courts
· First had a π complaint – facts constituting a cause of action; facts for each element of claim; ∆ gave an answer – either admit, deny, and/or add new facts to assert defense or create counterclaim; π reply – only if there was a counterclaim; ∆ could file demur to challenge legal sufficiency of claim, filed instead of answer
		
		Doe v. City of Los Angeles: CA is a code pleading state. πs allege LAPD officer 			molested them as children; suing the city of LA (responsible for LAPD) and BSA 			for being responsible for Explorer Scouts – “knew or should have known”; 			negligent. ∆s file stating SOL has run (action must be filed prior to πs 26th bday 			and both πs were in their 40s. Legislature allowed 1 yr window for those over 26 			to bring an action if victim can show party being sued knew that the individual 			had previous molestations. πs => BSA, City of LA were letting things happen that 		they shouldn’t have, even if they didn’t know. Court => πs didn’t allege prior 			incidents; allegations must be based on facts or enough facts to draw a specific 			inference. Doctrine of Less Particularity => no requirement to plead w/ 				specificity (ex. Fraud needs specificity); applies in this case; ∆ have heightened 			knowledge; allege ultimate facts. In CA there are 3 levels: (1) Heightened; (2) 			General Standard [ultimate facts]; (3) Conclusions of law [don’t count, can use, 			but not alone]

		**When assessing pleadings: (1) identify focal point of controversy and (2) 				determine what facts support the claim**

		PROBLEM 7-2: πs daughter murdered by prison parolee; complaint alleged: 			“daughter’s death was caused as a result of the negligent acts and omissions to act 		of the State of NY, its parole board, parole division, agents, servants, and 				employees; that after the parolee’s release the state, its agents, servants, and 			employees neglected and omitted to restrain, control, survey, treat, and keep in 			custody said parolee whom it was required by law to restrain, control, survey, 			treat, and keep under custodial control and surveillance; that the state, its agents, 			servants and employees had actual or constructive notice of the parolee’s rapist & 			homicidal tendencies, as well as knowledge of his propensities, his record of 			molestation, sexual perversion, deviation, and sexual crime, as well as his 				homicidal tendencies; that as a result of such failure and neglect to act it did 			thereby cause, permit, and allow the murder of their daughter.” Focal point – 			breach of duty; what duty was breached? Don’t know, story not stated. 				Allegations were conclusions of law, not enough of a story – DISMISS


C. Notice Pleading
	“Simplified Pleading” => response to difficulties that arose form code pleading; makes 	pleading easy & non-technical & other rules will take care of the more complicated 	aspects (such as 12(b)(6) motion to dismiss)

1. The Complaint
		Rule 8(a) – a pleading that states a claim for relief must contain:
(1) A short & plain statement of the grounds for the courts SMJ
(2) A short & plain statement of the claim showing that the pleader is entitled to relief
		Rule (8)(d)(1) – each allegation must be simple, concise and direct. No technical 				form is required 
		Rule 8(e) – pleadings must be construed so as to do justice
		Form 11 – short & plain statement for jurisdiction; then fill in blanks; no 					narrative story, just base facts

		Exceptions to Rule 8
· Rule 9(b) – in alleging fraud or mistake, must state w/ particularity the circumstances constituting fraud or mistake. Purpose: to protect a defending party’s reputation from harm, to minimize strike suits, and to provide detailed notice of a fraud claim to a defending party; also discourages meritless fraud accusations that can do serious damage to the goodwill of a business person
· Federal Statutes where Congress has imposed a heightened pleading standard in specific situations
· C/L or judge-made decisions where heightened pleading standard applied in certain types of actions

		Leatherman: violation of a search warrant; §1983 claim => 4A rights violated; 			sued counties for failure to adequately train police; allegation is more a 				conclusion of law & therefore would not likely work in fact pleading jurisdictions 		(like CA). Respondeat superior – makes employer liable for employees; counties 			argue that it doesn’t apply w/ §1983 claims. ∆ => heightened standard to stop 			from wasting resources in discovery. Supreme Court => No, employer not 				immune from suit under §1983, can be sued if municipality itself does something 			(i.e. – policies, customs, etc.). 5th Cir. => heightened pleading standard: 			“factual detail & particularity”; Contradicts Rule 8(a) “short & plain statement”. 			Supreme Court held that the 5th Cir exception doesn’t follow the Rule 9(b) 			exception. Since exceptions have been & can be created, there are no other 			exceptions than those that exist; if it should exist, write a new rule.

		**Short & plain statement does not require factual detail & particularity; a 				heightened standard does; do not need legal theory (should, but don’t 				have to); do not need authorities (statutes); do not need to be specific as to 					each ∆**

		Ashcroft v. Iqbal: Pure pleadings issue regarding the pleading sufficiency against 			Ashcroft & Mueller. Step 1: Identify the claim => Ashcroft & Mueller 				intentionally discriminated against Iqbal on basis of race, religion, and national 			origin. Step 2: Break the claim into elements => (1) purpose/intent; (2) impact; 			Step 3: (1) Identify legal conclusions & separate out; (2) Is what’s left sufficient 			to state a claim? If so, claim is good; if not, dismiss. IDEES Method – (1) 			Identify; (2) Elementize; (3) Excise; (4) Scrutinize. All the intent allegations 			made by Iqbal are excised because they’re conclusory; what kind of allegations 			would Iqbal have to make to get around this? It must be inferred from a set of 			facts; facts must be aligned w/ each issue => Court is essentially asking for 			factual detail & particularity (heightened standard). No claim once intent 				allegations are excised; intent was an element of the claim. Difference b/t legal 			conclusion & sufficient statement allegation of fact: the more general the fact, the 			more likely it’s a legal conclusion. Opinion Part 4-C => 3 arguments by Iqbal: (1) 		Twombly should apply only to antitrust cases; Court – No, across the board 			pleading standard; (2) Court either make it past pleading line (plausibility) and get 		to discovery or not, don’t get a little/limited discovery; (3) Rule 9(b) – statements 		of intent (mental state) can be general; Court – can plead intent generally, but 			can’t plead it conclusory; Problem – Court gives no indication of difference b/t 			general statement & legal conclusion. Federal standards now similar to Doe v. 			City of LA. 

		PROBLEM 7-8: Applying Leatherman to the Iqbal standard. ID Claim – 14A 			violation. Elements – intent to discriminate; did discriminate. Excise – legal 			conclusions; Scrutinize – nothing left (didn’t hire me). Doubtful that Leatherman 			would pass after Iqbal

2. The Answer
· Complaint is filed & ∆ has 21 days to respond
· Contains a short & plaint statement of defenses
· Admit or deny each allegation
· If admitted, Q not tried/litigated
· Have to admit if you know it’s true
· Have to deny to substance, no technicalities
· Can have a general denial
· Partial Denial & Partial Admission
· 3 options: admit, deny, or affirmative defenses
· Heightened/strict pleading standards not required on answers

		Affirmative Defenses
· Stated in the answer; A way to avoid cases
· Opposed to Negative Defenses: denying facts/element of claim
· Affirmative Defenses: assuming facts to be true, there’s another reason why ∆ is not guilty
· If affirmative defense is not raised, potentially waived
· No higher standard required by most courts: ∆ did not choose forum & has only 21 days to respond

			Affirmative Defense Steps
(1) Avoidance?
(2) ∆ has BOP?
(3) Fair to allow at this point in the trial?

			PROBLEM 7-10: Employees’ benefit fund brought action against coal 				company seeking to hold the coal co liable for delinquent beneficiary 				premiums under a federal act. π filed motion for summary judgment & in 				response ∆ asserted that imposition of liability would violate the Takings 				Clause of 5A, “nor shall private property be taken for public use w/o just 				compensation”. Is the assertion an affirmative defense? Does it operate as 				an avoidance? Who would bear the burden of establishing a violation of 				the Takings clause? To what extent might “surprise” be a factor? The 				assertion is an affirmative defense and operates as an avoidance because 				even if the statute applies, it’s unconstitutional. The BOP would be on the 				∆. But the affirmative defense would NOT be allowed because discovery 				is closed (MSJ) and it would be a surprise to the π.

3. Rule 12(b)(6) Motions to Dismiss
· Failure to state a claim upon which relief can be granted

		Northrop v. Hoffman: π finds out ∆ got a credit report on her; π & ∆ had done no 			business. π files federal claim FCRA w/ an express right of action §1681n and 			claims violation of statute subset limiting consumer-reporting agencies. District 			Court - ∆ not a consumer reporting agency and therefore π failed to state a claim. 			Court exercises §1367(c) discretion and dismisses state law claims too. Appeal: π 			relies on different section - ∆ got report under false pretenses. Issue: legitimate 			claim? If so, are facts sufficient? Step 1: have to identify claim/focal point of 			controversy. If legitimate federal claim, step 2: does failure to raise at district 			court bar it from being raised on appeal? Court: no [Rule 8(a)(2)], only need a 			short & plain statement of the facts that creates a plausible claim; narrative story 			that outlines plausible claim. (Appellate court is being very generous). (1) ID 			claim; (2) Break into elements – user obtained credit report; under false 				pretenses/deceiving way. (3) Any claims that need to be excised? No, stating 			things that are facts. (4) Eliminate legal conclusions, are there sufficient 				allegations to support a claim? Able to state sufficient claim w/o ever explicitly 			stating that ∆ obtained the report through false pretenses; claims make it easy to 			get to her inference => not only implication, but natural implication from facts

		Kirksey v. R.J. Reynolds Tobacco Co.: π files wrongful death action & claims ∆s 			falsely advertised stating cigs are not addictive & added nicotine to make more 			addictive. ∆s file 12(b)(6) motion to dismiss; even if Ill law does say that about 			false advertising, it’s pre-empted by fed law; if fed law doesn’t pre-empt, there’s 			no Ill state law recognizing claim. π => new species doesn’t fit into old 				categories, but don’t have to state now; Rule 8(a)(2) is complied with and that’s 			enough. District Court dismisses claim. Appellate Court: breaks 12(b)(6) into two 		steps/issues: (1) Pleading Sufficiency; (2) Substantive Sufficiency. (1) Pleading 			Sufficiency: just has to comply with Rule 8(a)(2) => state sufficient facts to give 			other side notice; at a level for court to say “not legal conclusions.” (2) 				Substantive Sufficiency: ID claim & scrutinize; π: I don’t have to ID; wants to 			blaze new ground; Court: Keeps boiling down a claim probably pre-empted by 			fed law; need π to show way around it, can’t rest on initial complaint, so π doesn’t 		meet burden & claim dismissed. Court essentially saying that the π has to give 			them something.

		**12(b)(6) can work as an affirmative defense => EX. if the SOL has run, as a 				matter of law the facts indicate there’s no claim**

D. Discovery
· Gathering factual information
· Includes informal gathering of facts prior to filing
· Formal => controlled by statute (CA) or federal rules (fed system)
· Information exchanged between π & ∆
· Formal Discovery Plan must be approved by the court
· Develop an informal discovery plan/model => creates roadmap for pleading; assists in preparing for formal discovery

1. Scope of Formal Discovery
· Rule 26(b)(1) => entitled to discover non-privileged matter relevant to a claim or defense (attorney-managed) 
· Judicially supervised: if you need more & relates to subject matter/problem; non-privileged relevant to subject matter of action
· Relevance: any matter that is reasonably calculated to lead to discovery of admissible evidence
· Claim: factual interrelationship of various legal rights of action; OR narrow: this specific right of action; relatively broad (but narrower than SMJ)
· No appeal available from discovery failure since it’s not a final judgment, so it doesn’t get reviewed
· “Soft law” => district courts have lots of discretion

		Privilege
· Right to withhold otherwise relevant (either discovery or trial) information/facts
· Don’t have to turn over if privilege asserted
· If not asserted during discovery, privilege is waived for trial
· Examples: attorney-client; doctor-patient; spousal; etc.
		Privilege Requirements:
(1) Has to be asserted
(2) Privilege must be applicable

		Discovery Relevance
(1) Is the information sought relevant to a claim or defense asserted?
(2) Examine claim
(3) Discovery relevance? => Reasonably calculated to lead to admissible evidence? Under broadly construed facts? Under narrow construction?

		PROBLEM 7-14: Tire comes apart while πs are driving causing an accident. 			Estates and survivors file suit against tire co. Claim – prior to production of the 			van tire, Cooper realized its tire suffered from an unacceptably high rate of treat 			separations, but deliberately failed to design changes to combat this knowledge or 		warn consumers about the problems with its tires and that Cooper had information 		that confirmed that Cooper knew about these dangerous and defective 				conditions.” πs sought discovery from Cooper w/ respect to tread separation 			issues pertaining to all substantially similar Cooper tires. Cooper sought to limit 			discovery to only the specific type of tire involved in the accident. Is πs discovery 			request relevant to a claim or defense or, if relevant at all, only to the subject 			matter of the lawsuit? Yes; reasonably calculated to lead to admissible evidence? 			Broadly construed facts? Yes; narrow construction? Yes.

2. Formal Discovery Process in Federal Court
· Attorneys have the ability to change discovery; the rules merely provide an outline
· Rule 26(f): Discovery Conference
· Mandatory & very important
· Attorneys responsible for setting it up & meeting
· Pre-trial & no judicial supervision
· Have to create a Formal Discovery Plan
· Parties have to agree ahead of time (to depos, rogs, etc.)
· Can change the rules w/ court approval (based on reasonableness)
· Have to set forth various dates & deadlines
· Rules 26(a): Mandatory Disclosures
· Have to identify/disclose all witnesses to be used to support claim
· Have to identify all documents (everything) that may be used to support claims (ex. e-mails)
· Don’t have to turn over info that helps the other party
· Failure to cooperate results in sanctions (i.e. – entry of default judgment)

		Discovery Devices beyond Mandatory Disclosures
· Deposition: a witness is examined under oath; method of gather info of a party or non-party through oral examination
· Must give notice of depo
· Fairly informal process; takes place usually in a conference room
· Parties present: π’s lawyer (maybe π); ∆ (person being deposed), ∆’s lawyer; person giving the depo (court reporter)
· Can ask any question as long as it has discovery relevance, not privileged, etc.
· Objections noted, but still have to answer so long as info isn’t privileged or there’s no court order
· Must answer fro personal knowledge
· Can engage in “fishing expeditions”
· Used as evidence at trial
· Interrogatories: formal written request for information; can only be addressed to a party
· Attorneys craft answer to disclose as little info as possible
· No follow-up
· Set amount (25) but can be changed if agreed to by both parties
· Don’t have to answer w/ an objection
· Used for specific info: date, witness name, specific document, etc.
· Requests for Production & Inspection: asking the other side to turn over or allow inspection of tangible property
· Any document (anything/everything imaginable); entry onto real property
· Rule 37(b): can be sanctioned for violating court’s discovery orders
· No federal rule to give sanctions w/ failure to cooperate (non-compliance), but courts hold they have an inherent authority to find justice & power to sanction derives from that
· Can be sanctioned for destroying evidence, even prior to a lawsuit, if there may be a chance of a suit



			E-Discovery
· Document retrieval & review for electronically stored information (ESI) is extremely costly prior to turning over for discovery
· ESI is discoverable assuming request has satisfied discovery relevance, parting requesting is entitled to it, unless resisting party can show there are undue costs & turning over information is unreasonable (resisting party has the burden)
· Seeking party comes back & attempts to prove burden is outweighed by the relevant value of information
· Rules 26(b)(2)(B); 26(b)(2)(C): Rule of Proportionality => Does the value of information outweigh the costs?
· Two 7-Step Factors (Zubulake & Advisory Committee)
					Advisory Committee (general)
1. More specific, better; shotgun or direct?
2. Other, better sources available?
3. Was info on another source that no longer exists?
4. Will relevant info be discovered? (soft law)
5. How important will found info be to resolve case?
6. How important are the issues?
7. [bookmark: _GoBack]Can party pay for discovery?
					
					Rule 26(b)(2)(B):
1. Is discovery sought reasonably cumulative or duplicative, or can be obtained from some other source that is (a) more convenient, (b) less burdensome, or (c) less expensive
2. Has the party seeking discovery had ample time to obtain the info by other means
3. Does the burden or expense of production outweigh the likely benefit, considering (a) the needs of the case, (b) the aic, (c) the parties resources, (d) importance of the issues at stake in the action, (e) and the importance of the discovery in resolving the issues

				Wood v. Capital One: Wood in debt to ∆; ∆ sends pre-legal notice 					saying, “you’re in default, we haven’t decided to sue you yet, 					contact us.” Wood called phone # and got a debt collector (NCO); 					got NCO debt collection letter prior to Capital One letter. Issue – 					Wood wants to compel e-discovery & ∆s want a protective order 					under Rule 26(2)(B) as unreasonable to produce. Statute prohibits 					debt collectors from using deceptive acts. Wood claims => Capital 					One engaged in deceptive practices as a debt collector; letter sent 					on behalf of NCO and therefore NCO is a debt collector & acted 					deceptively. Capital One defense => not a debt collector; doesn’t 					fall w/in statute; NCO defense => didn’t send the letter not 						involved. Info that Wood seeks is relevant to both the claims (πs) 					& defenses (∆s). Capital One has burden to show that the burden 					of compelling is too great. Wood must then show it’s more 						beneficial than unreasonable. **Generally the party subject to 					discovery pays for it** Wood is seeking e-mails regarding the 					letter to see if NCO aided in drafting & seeks employees e-mails 					for same reasons (see if Capital One is a debt collector; on behalf 					of NCO; or both); Advisory Committee factor 7 & Zubulake factor 				4 both weigh in πs favor since ∆s are large corps & can pay. Other 					factor that favors discovery is the importance of the issues; all 					other factors weigh against Wood. Capital One cost ~$5 million to 					review ~1.7 million e-mails; NCO ~60,000 e-mails, no exact cost; 					didn’t turn over but huge burden on ∆s established; Policy favors 					π; recovery in the case is only $1000; ∆s have met the burden 					showing unreasonable & undue burden (millions in discovery, 					max $1000 recovery). Court: face of the letter speaks for itself; 					Capital One NOT a debt collector. Wood would need to show that 					other discovery suggests that more discovery is needed; only said 					“a hope” and that’s not enough. Court: burden outweighs any 					potential benefit; orders Capital One to go forward w/ one hard 					drive because that’s not unreasonable, relatively easy

	PROBLEM 7-24: pg. 710 – go to for facts & complaint 
A. 12(b)(6) => Failure to state a claim (pleading insufficiency)
1. ID Claim – fired because (1) her sex; (2) in retaliation for EEOC filing
2. Elements – 1. (a) was terminated (b) sex was a motivating factor; 2. (a) engaged in protective Title VII activity (b) adverse employment action (c) (b) caused by (a)
3. Excise legal conclusions – claim(s) 9 (parts), 12, 16 (parts; restating the claim “retaliation”), 20; 
4. Scrutinize - Information & Belief claims => 7, 11, 15, 18: she must have some information that makes the belief plausible; 7 – not that important, probably just part of the narrative story; post Ashcroft, would likely need more detail; 11 – she was present & didn’t see anyone else treated that way; 15 – probably OK; 18 – possible hidden legal conclusion; establishes causal connection; has a specific date; have information that should be in complaint.
		Motion to dismiss claim 1 is DENIED (if 18 stays)
		Motion to dismiss claim 2 is probably DENIED (rely on paragraph 10)
B. Does the Request to Produce satisfy Rules 26(b)(1) and 34(a)(1)(A)? 34(a)(1)(A) => ESI; satisfied. 26(b)(1) => must establish discovery relevance; information must be reasonably calculated to lead to admissible evidence.
C. IBS should object if some of the e-mails contain relevant information
D. Rule 26(b) & (c) – doesn’t have to be produced if not reasonably accessible; Apply Advisory Committee & Zubulake factors. 
E. Rule 16(b)(5)(B) – inadvertently turn over privileged info, the other side, once notified, must return or destroy or wait for an order to return/motion to compel to be filed & for the court to decide if privilege was waived or not
F. Judge could allow a sample inquiry/limited discovery; if a pattern is established, then do full discovery.

Chapter VIII. JOINDER OF CLAIMS

A. Overview
· All joinders have to satisfy a Rule
· Even though the rule is satisfied, SMJ (IBJ – Fed Q or diversity) must be satisfied for every claim & every party (PJ & Venue [measured by what P does] must also be satisfied)
· Rule 18  permissive joinder (not mandatory); bring all the claims

B. Joinder of Claims by Plaintiffs & Defendants
	Types of Claims in Federal Court
· Claim: collection of legal rights that arise out of specific facts or transactions; assertion of a right to legal or equitable relief; Rule 18 can bring any and all claims against a ∆ (“bring ‘em all”)
· Counterclaim: a responsive claim; filed by a party against someone with whom they’re already in an adversarial relationship with
· Crossclaim: brought by co-parties (π v. π; ∆ v. ∆)
· Third-party claim: claim brought by a 3rd party added to the suit

1. Claims & Counterclaims
		Claims
		PROBLEM 8-1 (pg. 722) – Rule 18 allows all claims to be joined; SMJ: no fed Q, 		but diversity satisfied (NJ/CA) & amount in controversy satisfied (aggregate all 			claims); don’t need supplemental jurisdiction; Venue (NY) - ∆ doesn’t reside (not 			domiciled) there, but substantial events occurred there

		Counterclaims
		Rule 13 – two types of counterclaim
(a) Compulsory: have to bring counterclaim; you have to file
(b) Permissive: can bring counterclaim; you may file
			Rule 13(a): Compulsory Counterclaims
				Requirements:
(1) The claim exists at the time of pleading
(2) Claim arises out of the same transaction or occurrence as the opposing party’s claim
(3) Claim does not require adjudication over parties whom the court may not acquire jurisdiction
				- If not compulsory, then Rule 13(b): Permissive
				- Compulsory only matters if a 2nd case is filed

			Jerris Leonard v. Mideast Systems: π sued ∆ for attorneys fees from case 				#1 & default judgment entered; ∆ files malpractice claim 1 year later in 				state court; π goes back to original fed court for declaratory judgment 				barring the malpractice claim as one that should have been filed in the first 			proceeding. Issue – is the malpractice claim compulsory? Rule 13 allows 				responsive counterclaim of malpractice; Held – it would be compulsory; it 			arises out of the same transaction or occurrence (Leonard’s representation 				of ∆); barred from bringing claim; ∆ - rule is inapplicable because they 				never served a pleading (answer); Court – while textually correct, the rule 				applies w/ default judgment, otherwise the rule is undermined; the rules 				are construed to promote judicial efficiency
			
			Logical Relationship/Same Transaction Test: in order for a claim to 				arise out of the same transaction or occurrence, there must be some factual 			(arise out of the same transaction & would be better for everyone) or legal 			overlap; determine what legal & factual issues are raised & what body of 				law governs

				Burlington Northern Railroad v. Strong: Strong sued Burlington, 					his employer, for personal injury tort damages and was awarded 					$73,000 by the jury. Burlington then moved to set off approx. 					$11,000 Strong received for a disability insurance program funded 					by Burlington. The court denied this motion stating that Burlington 				had not yet established a right to the set-off. However, the court 					indicated that Burlington could bring a separate suit based on the 					set-off claim and Burlington brought this suit, where Burlington 					successfully proved its set-off claim; Strong – claim was 						compulsory under Rule 13(a); Court – not compulsory; permissive; 				failed the logical overlap test (Burlington was K claim; original 					claim was tort); draw the line “in the interest of justice” – no 					bright-line test; 

				Maturity Exception – if a claim doesn’t arise until after judgment 					was entered, then it wasn’t mature & could not have been a 						compulsory claim 

			Supplemental Jurisdiction & Counterclaims
			Rule 13(a) & Supplemental Jurisdiction
· Exercise pendent/ancillary jurisdiction over compulsory but not permissive counterclaim
· Satisfy Rule 13(a) same transaction – satisfy CNOF
· Emerging trend against that: if 13(a) satisfied, §1367(a) supplemental also satisfied; some permissive counterclaims may still satisfy §1367(a); doesn’t require IBJ, but may satisfy supplemental jurisdiction
		
			Hart v. Clayton-Parker: π alleges deceptive debt collection practice in 				violation of a fed statute; sought statutory damages; expressly created fed 				claim in fed court; 2 claims – fed claim & similar state claim. Does a 				claim have IBJ? Yes, fed claim; can bring state claim under Rule 18; state 				claim – no IBJ; not a fed Q; no diversity (amount in controversy won’t 				work); Exercise supplemental jurisdiction? Yes – CNOF: exact same facts 				for each claim; ∆ counterclaims: K – owes $ on debt; IBJ? Yes, over π’s 				federal claim; rule allowing? Yes, Rule 13 (counterclaim – responsive 				claim); IBJ over counterclaim? No – K = state claim; no diversity/aic; 				Supplemental jurisdiction over additional claims? Court looks to Rule 13 				(Compulsory – yes; permissive – no); Held – permissive because there’s 				the same, but not enough factual overlap; π claim about practices in 				collection & ∆ claim is about existence of debt – 2 different stories

			Emerging Trend – compulsory/permissive does not satisfy supplemental 				jurisdiction question; rule & statute are separated – different standards; 				independent permissive counterclaim may satisfy CNOF

			Semmes Motors v. Ford: parallel proceedings – same basic controversy in 				two courts; underlying presumption w/ 2 cases in fed courts - first to file: 				that court can enjoin a second proceeding or 2nd court can stay, transfer, 				dismiss; 1st proceeding controls; Fort wants to audit Semmes warranty 				servicing program; Semmes seeks injunction to stop Ford from contacting 				customers (temporary restraining order denied by NJ court); Ford finds 				lots of fraud w/in the Semmes program; Semmes then files action in NY 				court; Ford files an answer, motion to dismiss & counterclaim based on 				the fraud they’ve discovered in the NJ court & subsequently terminates the				Semmes dealership; Semmes then adds claim of improper termination to 				NY court; NY Court grants injunction & goes up on appeal to 2nd Circuit; 				Issue – should NY court have stayed proceedings due to parallel case in 				NJ? What role does 13(a) play in establishing the NJ & NY cases as 				parallel? π has to file an answer to counterclaim; have to then file w/in 20 				days w/ all claims [Rule 12(a)(1)(i)]; Rules 12, 7, & 13 work together to 				make cases parallel; the answer to a counterclaim is a pleading; pleading 				must include any transactionally related counterclaims; claim only filed in 				NY for termination, must be filed in NJ too since π knew & had matured; 				Rule 18 (bring all claims) is permissive, but sometimes Rule 13 requires it 			(compulsory)

2. Crossclaims
		Rule 13(g) – a pleading may (permissive) state any claim by one party against a 			co-party (both π, both ∆ in the case, but not in an adversarial relationship) if the 			claim arises out of the subject matter or occurrence; also allows for 				indemnification
· Look for factual relationship
· Same Transaction Test is permissive w/ crossclaims
		**A crossclaim itself is not a pleading under Rule 7(a)**

		RMG v. Atlantis: Atlantis operated commercial submarine tours & contracted w/ 			RMG to ferry passengers to the sub from the shore; RMG crashed into a scuba 			boat & passengers were injured; Case #1: Berry (passenger) v. Atlantis & RMG – 			Berry was injured on the scuba boat & sued for negligence, joining the ∆s under 			Rule 20; Atlantis filed a 13(g) crossclaim against RMG for (1) breach of K; (2) 			indemnity; RMG had to file a responsive pleading because of Atlantis’s 				crossclaim (= counterclaim). Case #2: RMG v. Atlantis – Atlantis is responsible 			for damage to our boat (negligence action); Atlantis – motion to bar claim; really 			part of Case #1 & it’s a compulsory counterclaim; Issue – 13(a) counterclaim or 			13(g) crossclaim? Suit can proceed if it’s a crossclaim; RMG did not file 				negligence claim in Case #1 & held – it was compulsory since it arises from the 			same transaction as the 1st action crossclaim

		**Once a crossclaim is filed, the next claim filed by the crossclaimant, the 				answer, is a counterclaim since it’s responsive**
		Note 5 (pg. 746) – In RMG, assume that the πs were citizens of CA, that RMG & 			Atlantis were both citizens of HI, & that the πs were seeking more than $75,000 			from each ∆. The DC would have SMJ over the main action on the basis of 			§1332(a)(1). While Rule 13 allowed Atlantis & RMG to assert claims against 			each other, on what basis would SMJ exist over those claims? Would 				supplemental jurisdiction exist under §1367? Do the claims b/t the ∆s satisfy 			§1367(a) as being part of the “same case or controversy” as the πs’ claims? If so, 			would §1367(b) pose an obstacle due to the lack of diversity b/t RMG & Atlantis?
			Apply Joinder Template
			Step 1: Factual Narrative – boating collision
			Step 2: IBJ (“Anchor Claim”) – π’s claims satisfy
			Step 3: Rule permitting joinder – Rule 13(g) allows Atlantis claim; 13(a) 					& (b) allows RMG claims
			Step 4: IBJ over additional claims – no fed claim (Q/ingredient); standard 					state law claims; not diverse, no IBJ
			Step 5: Supplemental Jurisdiction under §1367(a): part of the same 					constitutional case? CNOF b/t Atlantis claim & Berry claim? Berry 				& RMG? Yes, satisfied.
			Step 6: Is anchor claim diversity based – Yes: go to step 7
			Step 7: a. π v. Rule 14, 19, 20, 24? Or b. π entered under 19 or 24? – a. no; 				b. no; Skip step 8
			Step 8: Inconsistent w/ §1332 – answer to 7 was no; skip
			Step 9: Court uses discretion

		Harrison v. M.S. Carriers: H, G, D v. M.S. Carriers; M.S. removed to fed court 			based on diversity; G & D want to amend complaint, naming H as a ∆; Court – 			no, trying to do that to defeat diversity & send case back to state court, but can 			file 13(g) crossclaim (permissive, can bring in another case later); Danner – can’t 		file crossclaim unless ∆ files a counterclaim against all πs; πs not co-parties until 			counterclaim brought; no such thing as a stand-alone crossclaim, need to have 			another claim – Danner Rule rejected (minority rule); Harrison Rule – based 			more on common sense; πs are co-parties (no in an adversarial relationship) 			(Majority rule); SMJ? (1) Accident. (2) IBJ? Yes, diversity; (3) Rule? Rule 13(g) 			allows (except in 3rd Circuit; Danner Rule jurisdictions); (4) IBJ of G & D claim 			against H? No, no IBJ; not fed Q; no diversity. (5) CNOF – §1367(a)? Yes. Step 			(6) Anchor Claim diversity based? Yes. (7) a. π v ∆ joined by 14, 19, 20, 24; or b. 			did π enter under 19 or 24? A. Yes – joined by rule 20, go to step 8. (8) Would 			exercise of the claim be inconsistent w/ jurisdictional requirements of §1332? 			Complete diversity not violated (satisfied); Amount in controversy no violated 			(satisfied); Kroger evasion – trying to play the system & wait; this is worse, don’t 			have to wait, can just crossclaim; don’t have to predict, just do it; no SMJ

		Rule 13(g) – allows factually/transactionally related crossclaims
		Rule 18(a) – asserting unrelated crossclaims; allows all other claims to be tacked 					on too

		PROBLEM 8-5 (pg. 749) – 2 crossclaims: (1) indemnification; (2) owe me 			$250,000. Joinder/jurisdiction template: (2) claim w/ IBJ – nonpayment of taxes; 			fed Q case; (3) rules allow additional claims – 13(g) specifically allows 				indemnification; crossclaim 2 is not same transaction, but can bring under 18(a); 			(4) IBJ over those claims – 2: no IBJ (no diversity, no fed Q); 1: indemnity – 			probably no; (5) supplemental jdx (§1367(a)) – indemnity claim: yes, CNOF; 			$250,000: not same transaction, no CNOF (minority of courts might say CNOF 			easier to satisfy), but likely $250,000 claim will not be permitted; (6) anchor 			claim diversity – NO, jump to step 9; (9) discretion – allow indemnity

C. Permissive Joinder of Parties by Plaintiff
1. Real Party in Interest
		Rule 17 – an action must be prosecuted by the real party in interest 
		∆ needs to know they’re being sued by the right person; designed to protect ∆; 			either π holds the substantive right (obvious – injured; their property; etc.) OR π 			has legal right to bring suit on behalf of someone else (i.e. insurance co after 			paying claim)

		Green v. Daimler Benz: Mercedes destroyed; Metropolitan (insurance co) pays 			owner & files products liability in state court; ∆ removed to fed court based on 			diversity; fed court – when Green is reimbursed by Metropolitan, Metropolitan 			gets title to car & any rights (subrogated); car insured in Green’s name, but owned 		by a trust; ∆ - Green is no longer the real party in interest because (1) 				metropolitan, through subrogation, is entitled to recovery; (2) Green was never 			the owner of the car, the trust was; ∆ - entitled to summary judgment; if summary 			judgment granted, SOL would have run; conflict b/t state & fed law – insurer can 			bring action by name of insured (prevent jury prejudice); Court – fed court allows 			state law/rule to cont. because Rule 17 allows substitution of Metropolitan for 			Green & “relation-back” provision allows case to proceed as though they were 			always the π in the first place; Court allows substitution for 3 reasons – (1) 			followed state law; can’t fault them for that; (2) operating under reasonable 			assumption car was Green’s; (3) rule states that “no action shall be dismissed on 			the ground that it is not prosecuted in the name of the real party in interest until a 			reasonable time has been allowed after objection for ratification by, or joinder or 			substation of, the real party in interest. **Whether to grant a substitution is w/in 			the discretion of the court**

		**Potential track 2 Erie problem: Rule 17 potentially conflicts w/ state law 			(abridge, enlarge, modify a right)? Right – substantive or procedural? If insurer is 			unmasked, recovery affected?

		§1359 – A district court shall not have jurisdiction of a civil action in which any 			party, by assignment or otherwise, has been improperly or collusively made or 			joined to invoke the jurisdiction of such court.
			- Statute applies only to collusive transfers or assignments designed to 				create diversity (not destroying); no economic reason; just to create 				diversity

2. Permissive Joinder of Parties
		Rule 20  - Liberal Joinder of Parties
		Rule 20(a)(1)(A) – multiple πs can join together if claims arise out of the same 			transaction or series of transactions; same transaction = significant factual 				overlap; all πs don’t have to be seeking the same relief

		Rule 20(a)(1)(B) – may join in one action as a π if any question of law or 				common fact to all πs will arise

		Rule 20(a)(2) – can sue a group of ∆s if they arise out of the same 					transaction/series of transaction & question of law/common fact to all ∆s will 			arise

		Rule 20(a)(1) & (2) – first ID transaction then ID common questions of law or 			fact

		Exxon Mobil: Examining 2 different lawsuits – Exxon: class action lawsuit (each 			named π & each member of class have to satisfy aic; all of the named πs (only 			named πs) must be diverse from ∆) (represent class of dealers; some known-some 			unknown); dealers against corporation for overcharging. Ortega: young girl gets 			severe cuts on tuna can & files suit against Star-Kist; parents join w/ claims of 			emotional distress & medical costs; all parties are diverse; π’s claims satisfy aic, 			but parents claims do not. Step 2: Exxon – anchor claim: at least 1 named π is 			diverse from Exxon & satisfies; Ortega – anchor claim: girl is diverse & meets 			aic. Step 3: fed rules allow? Exxon – yes, Rule 23 (class action rule): numerousity 		requirement; common questions of law or fact; Ortega – yes, Rule 20(a)(1) 			[multiple πs can join together]; all starts w/ cutting of hand. Step 4: IBJ over 			additional claims? Ortega – parents claim does not have fed Q; diverse, but aic no 		satisfied so no diversity; no IBJ; Exxon – no IBJ. Step 5: Supplemental jdx under 			§1367(a)? CNOF? Exxon – do claims by those that don’t meet aic have CNOF 			with those that do? Yes, essentially same claim; Ortega – yes, CNOF. Step 6: 			anchor claim diversity? Yes. Step 7: §1367(b); a. π asserting claim against party 			joined pursuant to Rule 14 (impleader), 19 (forced into case), 20 (sued as ∆), or 			24 (intervene) => No for both, claim against original, single ∆; b. has π entered 			case under Rule 19 or 24? No for both; didn’t enter case by force or asked in; 			Step 8: skip because double no for 7. Step 9: §1367(c) court can exercise 				discretion. If Step 8 not skipped, would be failed because aic not satisfied. 
		** Supplemental Jurisdiction anomaly present in Exxon: Presence of a non-			diverse party “contaminates” and supplemental jurisdiction rejected – can get 			supplemental jurisdiction over a failure of aic, but not a non-diverse party; 			contamination analysis is done in step 2; don’t have to dismiss case, can dismiss 			the non-diverse party; contamination problem at step 2 ends analysis.

		PROBLEM 8-9 (pg. 771) – REVIEW

D. Joinder of Parties by Defendants
1. Joinder of 3rd Parties under Rule 13(h)
		If a counter or cross-claim is filed, that party can bring in another party to the suit
		Rule 13(h) allows for joinder as long as Rule 19 (forced into case) or 20 is 			satisfied

		Schoot v. U.S.: taxes withheld & IRS holds Schoot (employee) & Vorbau 				(employer) liable; Schoot v. IRS (original case): don’t owe anything, should get 			refund back; IRS counterclaims under Rule 13; includes V in suit [Rule 				13(h); Rule 20(a)(2) – 3rd party]; venue satisfied under tax statute; 3rd party can’t 			object to venue (unless permissive counterclaim); compulsory counterclaim: 			neither π (waived) nor 3rd party can object; template analysis – story: accounting 			practices; anchor claim: §1331 fed Q; rules allow for joinder: Rule 13(h); Rule 			20(a)(2); common questions of law or fact satisfied (listed in footnote 3; pg. 773); 		IBJ established since all claims arise under fed law

		Hartford v. Quantum: Hartford insures accidents, but not explosions; Property 			Insurers insures explosions, but not accidents & both deny coverage to Quantum; 			Hartford files against Quantum in fed court – diversity (aic satisfied); Quantum 			answers & counterclaims for damages (compulsory – same facts) joining Property 		Insurers; Allowed? Template analysis – 1. Story: heat exchanger fails & dispute 			over insurance claim; 2. IBJ over anchor claim – diversity; aic satisfied; 3. Fed 			rules allow – 13; [13(h); 20(a)(2) – 3rd party]; 4. IBJ over claims – Yes: Q v. H – 			diversity/aic satisfied: DONE, jurisdiction allowed; Q v. PI – no, state law claim, 			no diversity; 5. 1367(a) – CNOF: Quantum’s case against Hartford & PI are the 			same; satisfied (**if same transaction (step 3) is satisfied, CNOF is satisfied**); 		6. Anchor claim based on diversity – yes; 7. a – π v. 14, 19, 20, 24: NO; b – π – 			19, 24? NO; 8. Skip; 9. Discretion – allow, no reason not to exercise jurisdiction 			Court references claims as compulsory, but that’s not necessary because there’s 			not a second suit

		PROBLEM 8-14: Ted keeps 2 cars at Roy’s garage. Roy (TX) sued Ted (LA) in 			TX fed court seeking $500,000 for personal injuries suffered when Ted hit Roy 			with this BMW. Ted filed a counterclaim against Roy for $100,000, asserting Roy 		was responsible for railing to contain a fire that destroyed Ted’s Rolls Royce at 			the garage. Ted named Jim (LA) as an additional party to the counterclaim, 			alleging Jim’s negligence started the fire. Did Ted have a right to assert his claims 		against Roy & Jim? Assuming that he did, does the court have SMJ over those 			claims? ANSWER – Step 1: story; Step 2: Anchor claim: diversity/aic – R v T 			satisfied; Step 3: rules allowing – 13 (counterclaim), car got destroyed; 13(h); 			20(a)(2) 3rd party, car got destroyed & it was Jim’s fault => common Q of law & 			fact – who started the fire; Step 4: IBJ over counterclaims? T v R – Yes, 				diversity/aic satisfied ($100,000 damages); T v J – No, not diverse, no fed Q; Step 		5 – CNOF w/ counterclaim - (not going back to original claim) Yes (w/ 				counterclaim, not w/ original claim); Step 6: anchor claim diversity – yes; Step 7 			doesn’t apply because t’s a ∆; Step 8: skip; Step 9: discretion – permissive 				counterclaim: does not arise out of same transaction. **Step 4 IBJ is 				contaminated (unrelated case; non-diverse parties); not definite, but possible – 			look out for this

2. Rule 14: Impleader
		Rule 14 – about indemnity; filing a claim against a 3rd party that will pay all or 			contribute to some of your losses (“If I lose, you have to pay”)	
		4 Claims Rule 14 allows:
· Rule 14(a)(1): can file a claim for indemnification against a new party
· Allows 3rd party ∆ to file counterclaim against 3rd party π
· Rule 14(a)(2)(B): 3rd party ∆ can file counterclaims & crossclaims
· Rule 14(a)(2)(D): 3rd party ∆ can file claim against original π
· Rule 14(a)(3): claim by original π against 3rd party ∆
		**Contamination & Complete Diversity only applies w/ literal πs & ∆s; not 				violated if literal π & 3rd party ∆ are not completely diverse**

		Wallkill v. Tectonic: Tectonic seeks to implead Poppe, stating that it’s not our 			fault; it’s their fault. Court – not what Rule 14 allows; that’s not a claim, more of 			a defense; Have to make sure the thing being asserted is a claim for 				indemnity/contribution or otherwise Rule 14 doesn’t work

		Guaranteed Systems v. American National Can: GS sues to recover K $; National 			Can – you owe us $ from the project; GS – we may be liable & if so, HydroVac 			has to indemnify us for the work on the project (Rule 14 impleader); Steps 1-3 			satisfied (anchor claim = diversity); Step 4: IBJ – b/t GS & HV – no fed Q, no 			diversity; Step 5 supplemental jurisdiction – CNOF: all has to do w/ the K & 			work on the project; Step 6: anchor claim diversity – yes; Step 7: a. π v. 14, 19, 			20, 24 – YES; Step 8 – would joinder be inconsistent w/ complete diversity, 			Kroger or aic requirements? Court – prior to §1367 adoption this would likely 			have been allowed, but now Congress doesn’t want non-diverse suits in fed courts 		w/o a fed Q; HOWEVER – Judge misreads the statute

E. Intervention by Absentees
	Rule 24: Intervention
· Rule 24(a): Intervention of Right
· Rule 24(a)(2): the would-be intervenor must establish the following
(1) Timelines – A timely motion; contextual “under the circumstances”; measured by the time/point when the would-be intervenor knew or should have known their interest would not be adequately protected
(2) Interest at Stake – An interest relating to the subject in the action
(3) Practical Impairment – That interest would be impaired
(4) Adequacy of Representation – The position is not adequately represented by the other parties to the litigation
· Rule 24(c): requires a would-be intervenor to file a motion & document indicating π or ∆ (either complaint [π] or answer [∆])
· Intervene as π, literally a π; intervene as ∆, literal ∆ **NOT A 3rd PARTY**
· Rule 24(b)(1)(B): Permissive Intervention
· Rule 24(b)(3): directs a judge to consider “whether the intervention will unduly delay or prejudice the adjudication of the original parties rights
· Other factors: whether existing parties adequately represent an applicant’s interest; whether the applicant’s input as a party would significantly help the court in developing the factual or legal issues involved in the case; and whether the applicant raises other issues that might unduly complicate the case

		Great Atlantic v. Town of East Hampton: π files suit against Town because of 			Superstore Law; Group wants to intervene as a ∆; timeliness: not at issue; interest 			at stake: protecting law, among others; practical impairment: interest may be 			impaired if law is overturned; adequacy of representation: both Group & Town 			motivated to defend statute; difference in underlying reasons is irrelevant; low 			BOP on would-be intervenor to prove inadequacy (presumption of adequacy 			exists if gov’t is the party); equal split in courts, but BOP on party resisting 			intervention. Group fails this step. Court looks then to permissive intervention – 			very low test: “when claim or defense & main action have a question of law or 			fact in common” & court has discretion; Court – denies permissive intervention 			because they would “inject collateral issues”

		Mattel v. Bryant: filed in state court, ∆ removed to fed court & MGA intervenes 			as a ∆ - attack on their line of dolls (MGA from CA; not diverse from Mattel); 			Court allows intervention; Issue – Mattel & MGA not diverse, allow intervention? 		Step 3: Rule 24(a)(2) satisfied; Step 4: IBJ over additional party - no fed Q, not 			diverse, no IBJ; Step 5: CNOF – yes, basically same story/facts, all about the 			dolls; Step 6: anchor claim based on diversity – yes; Step 7: b – π enters under 19 			or 24 – no; 7 a – π files claim against party joining under 14, 19, 20, 24 – attached 		to MGA’s motion is an answer to a theoretical complaint & MGA is joined under 			24 so YES (**whenever a party intervenes as a ∆, fall w/in 7a**); Step 8: 				inconsistent w/ §1332, Kroger, aic – Kroger: no; aic: satisfied; complete 				diversity: problem – if party is indispensable, then inconsistent w/ §1332; if not 			indispensable, then joinder allowed; Indispensable Party – Rule 19: a party w/o 			whom the case can’t proceed; ought to be brought into case for practical reasons, 			but can’t for jurisdictional reasons; case would be dismissed. Rule 24 borrows 			from 19; if a party is not indispensable (can proceed w/o them), then they can 			intervene & it’s not inconsistent w/ §1332; Held – MGA is not indispensable, so 			intervention is allowed; Court examined the same issue of §1367(b) as 			Guaranteed Systems, but correctly determines that §1332 isn’t changed by §1367(b)

		PROBLEM 8-19 (read fact pattern on pg. 803): Midwest interest – legally 				protected interest in property; impairment – would be impaired if sale invalidated; 		adequacy of representation – Aurora would not care, just wants $; strong case for 			intervention. Midwest is not diverse from Frank; Step 4: IBJ over additional 			claims – no, state law claim, no diversity; Step 5: CNOF – yes, the property 			involved; Step 6: anchor claim diversity based – Yes; Step 7: b. Yes, π joined 			under Rule 24; Step 8: would Midwest have been indispensable at the outset of 			the suit? NO, Midwest had no interest at the start of litigation; not indispensable 			& not inconsistent w/ §1332 – intervention permitted 

F. Interpleader
· Somebody is in possession of some type of property (tangible or intangible) & other claim an interest in it
· Somebody holds a stake & adversarial parties claim stake
· Take to court & let those parties resolve interest to avoid multiple lawsuits
Requirements
· A stake (property)
· Stakeholder
· Adverse claimants to stake
· Possibility of multiplicity of suits
		Stage 1 – Stakeholder deposits stake in court
		Stage 2 – Claimants fight over stake
	True Interpleader – stakeholder leaves controversy

	
	Statutory Interpleader
	Rule Interpleader

	Subject Matter Jurisdiction
	§1335: at least 2 claimants diverse from one another (i.e. minimal diversity); stake worth at least $500
	Normal Rules; e.g. §1332: stakeholder diverse from all claimants & stake worth over $75,000

	Venue
	§1397: district in which any claimant resides
	Normal Rules; e.g. §1391(b)

	Personal Jurisdiction
	§2361: in any district (i.e. nationwide service); see Rule 4(k)(1)(c)
	Normal Rules; e.g. borrow state long-arm statute under Rule 4(k)(1)(A)

	Deposit of Stake w/ Court
	§1335: must deposit stake or bond w/ court
	Optional

	Enjoining Other Proceedings
	§2361: court may enjoin all other suits against stake
	Court may enjoin all other suits against stake



		Indianapolis Colts v. Baltimore: Irsay signs deal w/ Indiana Hoosier Dome; 			Baltimore then files condemnation suit to take control of Colts through eminent 			domain; Colts move that proceeding to fed court & then file interpleader action in 			Indiana: stake – the Colts franchise; stakeholders – the Colts Owner (Irsay), 			Colts (DE/IN) (place of residence determined when suit was filed; took 				everything to Indy); adverse claimants – Baltimore (MD); CIB (IN); Statutory 			Interpleader - §1335 minimal diversity satisfied; venue – S.D.IN; CIB resides 			(§1397 satisfied); PJ – nationwide service. Majority: treat the Colts as a “thing”; 			CIB has no claim to Colts interest; the lease to play is not the same as Baltimore’s 		claim to ownership; Dissent: stake is more of the rights & privileges of having a 			team, so claims are the same; treat the Colts as a concept

		Geler v. National Westminster Bank: Totten Trust – bank account that can be 			automatically transferred to someone upon death; Question – was the bank 			account joint b/t Ben & Susana or just held by Ben? If joint, goes to Susana after 			Ben’s death; if just Ben, goes to Gelers. Case 1 – Gelers v. Bank (alienage 				jurisdiction) sue to get $; Case 2: Susana v. Bank (state court, no removal) Bank 			acct. & damages (emotional distress); Case 3: Bank v. G & S – interpleader suit in 		fed court; jurisdictional basis: can’t use statutory, no minimal diversity; rule 			interpleader & complete diversity satisfied (alienage §1332(a)(2)); Cases 1 & 3 			consolidated; could have enjoined the other suit, but didn’t – can’t use §2361 			because §1335 failed; Strong policy against injunctions, Anti-Injunction Act: can 			have an injunction if (1) authorized by Congress (§2361); (2) aid jurisdiction (by 			stopping other suits, jurisdiction is destroyed because stake is at risk; jurisdiction 			premised on a stake existing); (4) judgments (claim/issue preclusion); should go 			to state court & ask for a stay, if refused then fed court could enjoin

		**Interpleader can be through cross or counterclaim**

G. Rule 19 – Compulsory Joinder of Parties
	Required Party – party that ought to be in the case; don’t have to, but it makes sense
	Feasibility – ought to bring party in & able to do so; won’t destroy SMJ; can get PJ; no 		venue objection; if no PJ or SMJ destroyed, joinder not feasible.
	Indispensable Party – party that the suit can’t proceed w/o

		Rule 19 Analysis
			Step 1 (Q1): Should we join the absent party?
			Step 2 (Q2): Can we bring them in? (Only go to 3 if 2 is NO)
			Step 3 (Q3): Can we proceed in their absence?

		Step 1: Are they a required party? (very low threshold)
· Rule 19(a)(1)(A): can complete relief for the parties be satisfied w/o the absent party? Will there be more litigation?
· Rule 19(a)(1)(B)(i): does absent party claim an interest in the subject matter of case & might the interest be impaired?
· Rule 19(a)(1)(B)(ii): might the present parties be subject to inconsistent obligations or multiple suits if party remains absent?
		Step 2: Only if absent party should be brought in
· (1) Absent party must be subject to PJ (MC Test; Statute; 100-mile Bulge Rule)
· (2) SMJ => usually a diversity problem
· (3) Venue => can object to venue under limited circumstances (residency issue)
		Step 3: Rule 19(b)
· (1) Extent of prejudice to existing parties or absent parties (speculative prejudice or real harm)
· (2) Identified potential harm, can it be avoided?
· (3) How adequate is the judgment w/o the absent party?
· (4) If case is dismissed, what happens to π? File in state court or lose claim? If no, may still proceed

		Provident Tradesmens: Vehicle #1 (Dutcher’s Car) - Cionci (driver), Lynch 			(passenger), Harris (passenger); Vehicle #2 (Truck) – Smith (driver); Cionci, 			Lynch, & Smith were killed; Harris injured; 4 lawsuits: (1) PTB/Lynch v. Cionci 			– settles for $50,000; (2) Smith v. C, D, & L; (3) Harris v. C, D, & L [2 & 3 had 			no activity in state court]; (4) PTB/Lynch, Smith, & Harris v. Lumbermens & 			Cionci (CURRENT CASE); Diversity & AIC satisfied (all πs from PA); πs seek 			declaratory relief to the effect that Cionci was driving w/ Dutcher’s permission; 			Judgment for πs – CA reverses on Rule 19 indispensability grounds; KEY 			QUESTIONS: (1) Was Dutcher a required (necessary) party [Step 1: Rule 19(a)]; 	          (2) Was his joinder feasible [Step 2]; (3) Could the court proceed w/o him [Step 3]. 
			Step 1: Rule 19(a) – Was Dutcher a required party?
· Complete relief/more litigation?
· Potential harm to π
· Potential harm to ∆
· Potential harm to absent party
· Low threshold
			Step 2: Is joinder feasible?
· Yes => everyone residents of PA
· Would be brought in either as literal π or literal ∆
· Dutcher would come in as a ∆ & complete diversity would be destroyed (inconsistent w/ §1332; no SMJ; cannot force him to be brought in)
			Step 3: Can the case proceed w/o Dutcher?
· 4 perspectives
(1) Interest π has in having a forum [Rule 19(b)(4)] – impact of dismissal (Practical Rule)
(2) ∆ wants to avoid multiple litigation, inconsistent relief, or sole responsibility w/ shared liability [Rule 19(b)(1)]
(3) Absent party has an interest & it was desirable to join; not a party, not bound by judgment; may affect him, but really no prejudice to Dutcher; can relitigate issue; not clear Dutcher will be harmed at all
(4) Court & public interest? Judicial system would suffer; final judgment exists & state courts would have to relitigate
· A way to shape relief to minimize harm: could have had a defensive interpleader to bring Dutcher into case

		**Rule 12(b)(7) – Motion to dismiss for failure to join required party**

			**PROBLEMS 8-24, 8-25, 8-27: REVIEW**

Chapter XIII. THE BINDING EFFECT OF A FINAL JUDGMENT
A. Overview: Claim & Issue Preclusion
	Res Judicata – a final judgment binds all parties (or persons in privity) to the resolution 	of claims & issues implicit in that judgment	
· Red flag for claim & issue preclusion: 2 lawsuits
· Example: π & ∆ enter a K under which ∆ agrees to deliver certain goods to π on July 1, 2000, & certain other goods on July 1, 2002. ∆ fails to make the 1st delivery. π sues ∆ for beach of K & seeks prospective relief only (i.e. an order requiring ∆ to make the initial shipment). ∆ denies the validity of the K, claiming a lack of consideration. After a trail on this issue, judgment for π is entered, & ∆ is ordered to make the delivery. ∆ complies. Subsequently, ∆ fails to make the July 1, 2002 delivery. π again sues ∆. This time π seeks damages for the late 2000 delivery & an order requiring ∆ to make the 2002 delivery
				Claim Preclusion – deals with right of action; π’s initial suit 					involved a claim for breach of K based on ∆’s failure to make the 					2000 delivery; 2nd suit is based on the exact same claim (in part – 					the breach of K based on failure to deliver in 2000). Therefore, 					claim preclusion prevents π from seeking monetary damages for 					the 2000 breach. 
				Issue Preclusion – deals w/ a discreet part of the case; If in the 2nd 					suit ∆ again challenges the validity of the K for lack of 						consideration, he will be precluded from doing so since in the 					initial proceeding the issue of consideration was actually litigated, 					decided, and necessary to judgment.

		Claim Preclusion
			Elements:
(1) Same claim asserted & decided in prior suit
(2) Judgment has to be final, valid, and on the merits
(3) Same parties or privity concept

			Element 1: Same Claim
			Two Approaches:
· Transactional Approach: (most states; Fed courts; Restatement adopted) (same as Same Transaction Test); A claim is defined as “a group of operative facts giving rise to one or more rights of action.” Requires a π to assert all rights of action arising out of the same basic set of facts or transactions.
· Restatement Transactional Test: a valid & final judgment in the 1st action will extinguish subsequent claims w/ respect to all or any part of the transaction, out of which the action arose; factors: (1) whether the facts are related in time, space, origin, or motivation; (2) whether they form a convenient trial unit; and (3) whether their treatment as a unit conforms to the parties’ expectations; not exhaustive and no 1 factor is determinative
· Primary Rights Approach: (CA); arose out of code & fact pleading; focus on precise right of action; what right was at stake in 1st case? 2nd case? Claim – series of rights that give rise to a primary right; Know basic level: property/personal injury; K, criminal rights; ex – 1st case arm injury; 2nd case back injury – 2nd case precluded, same primary right to be free from bodily harm
			
				Porn v. National Grange Mutual Insurance: Porn gets in accident 					w/ underinsured; tells his insurance co to cover, they say no, Porn 					files suit & wins. Porn files 2nd suit based on bad faith & 						intentional torts; Issue – are bad faith claims the same claims as 					those in the 1st case? Same parties; 1st judgment was final, valid, & 				on the merits; which law of preclusion should be applied? RULE – 				2nd court ALWAYS applies the law that the 1st court applied to 				determine scope of preclusion. Fed court would apply fed law of 					preclusion (if 1st court did); BUT – if diversity case – fed law 					applies BUT incorporates state law in which it sits; if fed Q case – 					fed law/same transaction test used; Same Transaction Test – (1) 					relation of facts in time, space, origin, or motivation – how are 					they related? Think about facts holistically; Question – not “how 					are they different”, but “how are they the same.” Facts are the 					same Porn just shaded them differently. (2) Trial convenience – 					expect to be brought together due to factual overlap? Make sense 					to bring together for efficiency & fairness? (3) Parties Expectations 				– fair to parties? No equitable exception built into test

			Intersystem Preclusion
· State-to-State: full Faith & Credit Clause; state 2 has to honor what state 1 court did as long as judgment is valid; have to apply state 1 law
· State-to-Federal: Full Faith & Credit Statute (§1738); fed court has to honor state court judgment; apply state law of preclusion
· Federal-to-State: uses Supremacy Clause; state court has to apply fed law of preclusion
			
			Element 2: Final, Valid, & on the Merits

				Final – Court has definitively ruled & all that’s left is to enforce 					the judgment (fed court – has to be noted on docket); TC decision 					is final, even while an appeal is pending (majority & fed courts); 					CA – minority rule: judgment not final for purposes of preclusion 					until appellate process is complete
		
				Validity – a judgment is deemed valid (1) if ∆ had proper notice, 					(2) if the requisites of PJ were satisfied, (3) and if the rendering 					court had SMJ over the controversy; No fraud, duress or mistake

				On the Merits – a final judgment for π is always on the merits; if a 				final judgment for ∆ on procedural grounds (i.e. lack of PJ) then 					not on the merits. 
					Restatement – a judgment in favor of a ∆, although valid & 						final, will not trigger claim preclusion: (a) when the 							judgment is one of dismissal for lack of jurisdiction, for 						improper venue, or for nonjoinder or misjoinder of parties; 						or (b) when the π agrees or elects a nonsuit (or voluntary 						dismissal) w/o prejudice or the court directs that the π be 						nonsuited (or that the action be otherwise dismissed) w/o 						prejudice; or (c) when by statute or rule of court the 							judgment does not operate as a bar to another action on the 						same claim, or does not so operate unless the court 							specifies, & no such specification is made. Similarly, a 						valid & final personal judgment for the ∆, which rests on 						the prematurity of the action or on the π’s failure to satisfy 						a precondition to suit, does not bar another action by the π 						instituted after the claim has matured, or the precondition 						has been satisfied, unless a 2nd action is precluded by 						operation of the substantive law.

			Same Parties or Those in Privity w/ Them
· Literally same parties in 2nd case as 1st
· Adverse to each other on the claim in both cases
· Same capacity (trustee; party; individual)

				Privity – 3 types of relationships
(1) Successive interest of real or personal property
(2) Relationships that intertwine the substantive legal interests as a party or nonparty (intertwined legal interests) [bailor/bailee; employer/employee vicarious liability] **relationship is such that the other party should be benefited or burdened by the judgment**
(3) Relationships premised on a representation relationship b/t a party & a nonparty
· Formal representational relationship (i.e. class actions)
· Contractual agreement (waivers)
			
				Taylor v. Sturgell: “virtual representation” – expansion of 						preclusive scope of lawsuits; 1st case: Herrick v. FAA – FOIA 					claim denied & court upholds; final, valid, on the merits. 2nd case: 					Taylor v. FAA – FOIA claim for same plans; incorporates two 					claims/issues not in 1st case, but brought up in 1st case; Taylor is 					Herrick’s friend, file the case 1 month after the 1st ended w/ the 					same attorney; Same claim – is a member of the public entitled to 					the plans from Fairchild? Not the same parties, Taylor was literally 				not in 1st suit; Court of Appeals – held: Doctrine of Virtual 						Representation satisfied. Supreme Court – NO, General Rule: one 				is not bound by a judgment in personam in a litigation in which he 					is not designated as a party or to which he has not been make a 					party by SOP. 6 Exceptions: (1) nonparty agrees to be bound 					contractually; (2) “substantive legal relations” – successive interest 				to property; intertwined legal relationships; (3) representation 					relationships; (4) assumed control; (5) Proxy [4 & 5 can fit under 					3]; (6) Special statutory schemes that foreclose successive 						litigation (this is in rem – binds entire world)
				Opinion Part III – virtual representation: not a waiver & other 					categories do not apply; something new/different; Richards & 					South Central Bell: unless the party knows they are suing in a 					representative capacity (in 1st case), or the court takes special 					precautions & measures to make sure others are covered, due 					process precludes barring of claims; Court rejects any balancing 					tests since it opposes the general rule & would be too complicated; 					Herrick does not fall w/in Richards Rule because he is suing on his 				own behalf & court took no precautions to protect other interests. 					Court remands on the question of Taylor maybe acting as a proxy 					(exception 5), but ∆ has burden to establish this (burden on party 					claiming proxy relationship) & it’s a very heavy burden

				PROBLEM 13-10: Case 1: City v. Garter Belt – counterclaim that 					1A was violated; Garter Belt lost. Case 2: Dancer at Garter Belt v. 					City – statute violates 1A. Does π fall w/in one of the 6 						exceptions? (1) K? No; (2) not a successive interest in property; (3) 				intertwined relationship? She was not an employee at the time & 					burden of judgment doesn’t run (only benefit); (4) representational 					capacity? Garter Belt – no, representing business & dancer 						representing herself; (5) Control – no, she didn’t control the 1st 					case; Proxy? Standard high, burden on city, no facts, not a proxy; 					what law to apply? State-to-federal intersystem preclusion 						problem: have to apply MI state law – allows virtual 						representation; can’t rely on Taylor because that only applies to 					federal courts, not state; if removed to fed court then Taylor can be 				argued

		Issue Preclusion
			Elements:
(1) Same Issue
(2) Actually Litigated
(3) Decided & Necessary to Judgment
(4) Parties/Privity
		**Did the party against whom the issue is being precluded have a choice to 				litigate?

			Element 1: Same Issue
			Same doesn’t mean identical – “ought to be treated as the same”
			Factors: 
· Factual overlap/legal similarities
· Any change in the law?
· Arise in similar context?
· Is it fair? Efficient? (policy concerns)

				**The first case getting the law wrong (making a mistake) is not 						enough to overcome issue preclusion**

			Element 2: Actually Litigated
(1) Raised
(2) Contested
(3) Submitted to the court
			- Includes motions, etc.
			- Admitted facts are not contested, so not actually litigated issues
			- Need a dispute
			- Review Problem 13-15 (pg. 1289)

			Element 3: Decided & Necessary
· Was the issue decided?
· Expressly
· Impliedly (from nature of verdict, must have been decided)
· Necessary?
· Could the decided issue be taken out of the case w/o changing the outcome?
· If so, not necessary
· If not, necessary
· 3 Examples – pg. 1291

			Element 4: Same Parties/Privity
				Traditional Approach: (1) only a party or person in privity w/ a 					party to a case can be bound by a judgment; (2) only a person who 					is bound by a judgment can benefit from it (mutuality- bound & 					benefited)

				Bernhard v. B of A: court abandons mutuality doctrine in context 					of defensive issue preclusion; a party that is not bound by a 						judgment may nonetheless benefit from it (even if not in privity). 					Case 1: Cook (executor) v. Beneficiaries; Case 2: Bernhard 						(executor) v. B of A; Cook & Bernhard are the same parties 					(successive interest); Beneficiaries & B of A are not the same 					parties; Case 2 claim – shouldn’t have let Cook take $; Issue – was 					the $ a gift or stolen? Case 1: $ was a gift, not part of estate; Case 2 				– B of A treated as a nonparty to Case 1; can B of A assert defense 					of issue preclusion? Traditional rule: NO; Held – new rule: a non-					party to the first proceeding can assert an affirmative defense of 					issue preclusion (doctrine of non-mutuality); it’s efficient; defense, 				non-mutual estoppel

				Offensive Non-Mutuality
				1. Shore v. Parklane; 2. SEC v. Parklane => same violation; SEC 					v. Parklane goes to judgment 1st & SEC wins; Shore wants to use 					issue preclusion offensively; Same issue; actually litigated; 						decided & necessary to the decision; Shore & SEC are not the 					same parties; Court – extends doctrine of non-mutuality to 						offensive uses unless ∆ can prove that the party took a “wait & see 				approach”; 2 things to consider: (1) could party asserting 						offensively have joined/intervened? If not, then it’s OK; (2) 					anything unfair?

			**CA & Fed Courts have abandoned the doctrine of mutuality both 					defensively & offensively**



1


o srog0r2

R —

R ST
s
2 s et e
s Conpot R e e
15 Dy o Cheml: e Commery o
i e ik f i
e ey e e, )
2 Rirmmms
- a0y
Ay oo it s i et
e
-+ sl it
e e o Comt Y
e i

TR ———
e et i i o e 2 R
e e

< by o i e o o e gt .
b bt b f et ced

B bt Mt Jrdtin i et o

T —.
s e
i o NTR——
Py

S o i o e oo s

et i



