Subject Matter Jurisdiction

Subject Matter Jurisdiction: defines and limits judicial authority by

1. Type of case

2. Amount in Controversy

3. Parties (Ex. juveniles)

2 Types of Courts:

1. Courts of General Jurisdiction- presumed to have jurisdiction over all cases unless specifically state otherwise. (Ex. Most State Courts) 

2. Courts of Limited Jurisdiction- can only exercise jurisdiction over specifically stated types of cases. (Ex. ALL federal courts) 

Challenging Subject Matter Jurisdiction: (A 12(b)(1) motion to dismiss)

· Can be raised at any time during the direct proceeding

· Can SOMETIMES collaterally attack but VERY rare

· Can NOT be waived

· Burden on party invoking Court’s Jurisdiction

FEDERAL COURTS SM JURISDICTION

Rule: Must be given Jurisdiction through

1. The Constitution-Article III

2. A Statute

Application: 

1. First see if a statute is satisfied as statutes are written more narrowly than Article 3. If a statute is satisfied, then Article 3 is satisfied. 

Article 3: Power of Federal Courts over 9 types of cases. Most important:

1. Arising under the Constitution, laws, and treaties of the US (Federal Question)

2. Between citizens of different states (Diversity) 

FEDERAL QUESTION JURISDICTION

1. Article 3- “Arising Under”

a. Potential Federal Ingredient (Osborn )

b. SUPER BROAD

2. 1331- “Arising Under”

a. Creation Test

i. Test of first resort

ii. A federal law creates a plaintiff’s cause of action

iii. Exception: when nonfederal law would be applied to determine the outcome

iv. Express v Implied Rights

1. Expressed stated in the statute

2. Implied Rights: Courts don’t like to use

a. Courts look to Legislative intent

b. Essential Federal Ingredient Test (Grable)

Four Elements:

1. Federal issue embedded in the claim

2. Federal issue is in dispute

3. Federal issue requires the uniformity and expertise of the federal court (substantial)

4. Exercise of jurisdiction will not upset the balance between state and federal judiciary

Cannot apply to federal statutes to negligence claims b/c would federalize an entire area of law and tip the balance between the state and federal judiciary. 

Major Case: Smith v Kansas City Title and Trust


State Claim- Breach of fiduciary duty

Federal issue- bonds bought under an unconstitutional federal          

                       Statute

Court Found Jurisdiction

c. Well pleaded Complaint Rule

NOT ANOTHER TEST!


To determine if a Federal Court has SM Jurisdiction, they will only look at the necessary elements of a plaintiff’s claim to determine if it arises under federal law.


-anticipated defenses & counterclaims do not count (Mottley) 


- Preemption used as a defense also does not count

Artful pleading: Plaintiff argues a state law claim but defendant feels they are hiding a federal claim (RARE)

NOT Artful Pleading if Plaintiff can have parallel state and federal claims and choose which to purse. 



d. Declaratory Judgments

Still apply 1331 and the 2 tests

Only jurisdiction if the Plaintiff’s claim satisfies 1331.

Plaintiff: person who would seek money damages

DIVERSITY JURISDICTION

1. Article 3 requirements:

a. Minimal Diversity: any plaintiff and any defendant are from different states

b. No amount in controversy requirement

2. 1332 requirements:

a. Complete Diversity: no plaintiff can be from the same state as any defendant

Citizenship = Domicile (Residence is NOT your domicile)

Citizenship determined at the date the suit is filed. (Lundquist) 

If citizenship challenged by Defendant, burden of proof is on the Plaintiff

Strong emphasis on where a person has voted and paid taxes

To show someone has changed domiciles must show:

i. residence in the new state

ii. and intent to remain there indefinitely

Corporations as Citizens [1332(c)(1)] in two places:

· state of incorporation (can be more than one state)

· state with its principal place of business

To determine principal place of business: (Tubbs)

Total Activity Test includes the nerve center test and the place of activity test

Nerve Center Test: applies when engaged in farflung and varied activities carried on in different states. The state which hosts the nerve center is the principal place of business.

Place of Activity Test: applies when a collection of “nerve cells serving the common function of making the corporate enterprise go”. The state which hosts the principal operations is the principal place of business. 

1332(c)(1) does not apply to partnerships and unincorporated businesses. Must look at citizenship of each member

b. Amount in Controversy: exceeds $75,000

Measured at the time the claim was filed. 

Plaintiff shows AIC met and will be accepted if it is made in good faith:

1. Subjective: Plaintiff actually knew or believed

2. Objective: What a reasonable person would have known

i. Legal Certainty Test: at time of filing, if it was not legally certain that AIC was satisfied, then it might undermine the good faith of the plaintiff. 

Subsequent Events: NEVER effect AIC

Subsequent Revelations: MAY effect AIC and undermine good faith 

If Challenged, Courts look at it from the assumption that the Plaintiff wins

AGGREGATION OF CLAIMS

-A Single Plaintiff can add up all claims against a defendant even if unrelated to exceed $75,000

-Multiple Plaintiffs CANNOT add up all claims against a defendant

-Plaintiff CANNOT add up claims against multiple Defendants 

EXCEPTION: if there is a joint interest or joint liability, then aggregation can occur. 

DECLARATORY OR INJUNCTIVE RELIEFS

How to measure:

1. From Plaintiff’s point of view

2. From Defendant’s point of view

3. From Either viewpoint and take whichever is larger

4. From Perspective of party seeking jurisdiction

Supreme Court has never settle this issue

SUPPLEMENTAL JURISDICTION

1367(a): 

1) Must have an anchor claim that court would have jurisdiction over

2) Other claims form the same constitutional case or controversy

a. Gibbs Power Test: Common nucleus of operative facts such that one would assume that all the claims should be tried together 

3) Allows pendant party jurisdiction

4) Congress can only expressly say no for no supplemental or pendant party

1367(b): No Supplemental Jurisdiction in DIVERSITY cases (Kroger)

1367(c): Discretion to decline Supplemental Jurisdiction (Gibbs)

1) novel or complex issue of State Law

2) state law claim substantially predominates over the federal claim

3) all federal claims have been dismissed

4) other exceptional circumstances or other compelling reasons for declining jurisdiction

1367(d): If dismissal under 1367(c), gives a 30 day period for plaintiff to refile

REMOVAL JURISDICTION

1441(a):

Defendants can only remove cases from state to federal court if:

1. The whole case could have been heard in federal court originally

2. all defendants join in the petition for removal

3. the case is removed to the federal court in the same district where the state court sits

1441(b):

No removal in a diversity case if any defendant is a citizen of the forum state

1441(c): Removal for

1) separate and independent claim

a. Separate: Different Wrongs

b. Independent: Different Facts 

2) joined with a federal question claim (1331)

3) otherwise non-removable

4) discretion to remand all matters in which state law predominates

Removal does not waive personal jurisdiction

Smart to remove first because only have 30 days for removal and THEN file a motion to dismiss for lack of personal jurisdiction

If court lacks subject matter jurisdiction, then the case is remanded back to state court

Fraudulently joined parties will be ignored to determine if the case meets removal requirements under 1441(a) and (b).

Fraudulent only if the removing defendant can demonstrate that there is no possibility of recovery by the plaintiff against an in-state defendant. 

Can not appeal if removal not allowed because of:

1) Incorrect procedure

2) Lack of subject matter jurisdiction

Can only appeal Discretion

CHALLENGING SUBJECT MATTER JURISDICTION

1. Direct Attack [12(b)(1)]

a. Can be made at ANY TIME before the case ends

b. Can be raised by either party or by the court itself

c. Subject matter jurisdiction cannot be waived

d. If removed to federal court, under 1447, allows for remand if lack of SM jurisdiction. SM jurisdiction determined at date of removal process

e. Usually determine SM jurisdiction before Personal jurisdiction

2. Collateral Attack 

a. Strong policy against collateral attacks

ALTERNATIVE DISPUTE RESOLUTION

-Voluntary ADR, no need to determine SMJ 

-Court annexed ADR, SMJ must be present

VENUE, TRANSFER, FORUM NON CONVENIENS

VENUE

-Defendant must raise objections, motion to dismiss for improper venue, FRCP 12(b)(3)

-Failure to raise an objection in a timely fashion = waiver

-Plaintiff has burden of proof if objection to venue raised 

-Every claim must satisfy venue requirements

In selecting an appropriate court need:

1. Personal Jurisdiction

2. Subject Matter Jurisdiction

3. Proper Venue

Two Types of Civil Actions

1. Local- defined by State law, affects the ownership or possession of real property

         - only filed in a federal district where the property sits

2. Transitory- the bulk, everything not local includes contracts, torts, etc. 

                      - multiple proper venues

Mixed Actions, contain local and transitory actions. Determined from the “main relief” sought by the plaintiff. 

Federal Statutes-

1. Special Venue, usually supplemental to General

2. General- 1391

a. Diversity Cases

b. Federal Question Cases 

1391 (a)(1) & (b)(1)- RESIDENCE (Domicile)

Can only use if ALL defendant’s reside in same STATE. (can reside in multiple districts)

1391 (a)(2) & (b)(2)- SUBSTANTIAL PART OF EVENTS

-most often used in cases with multiple defendant’s

-DISTRICT with substantial part of events giving rise to claim (NOT where claim arises)

-can have multiple venues where substantial part of events occur

1391 (a)(3) & (b)(3)- FALLBACK PROVISIONS

-only use when 1 & 2 didn’t work

-usually only used when all events giving rise to claim happen out of the country

(a)(3)- “subject to personal jurisdiction at the time the action is commence”


-time action is commenced = filing of the complaint

(b)(3)- “in which any defendant may be found”


-no time limitation

ANALYSIS:

1. Identify whether Diversity or Federal Question

2. Decide if can apply 1

3. Decide if can apply 2

4. If nowhere else, then try to use 3

1391(c)- CORPORATIONS


-defines the residence of a corporation or unincorporated business to use 1391(a)(1) & (b)(1)


- “a defendant that is a corporation shall be deemed to reside in any judicial district in which it is subject to personal jurisdiction at the time the action is commenced”


- only applies to DEFENDANT corporations


- really only applies when trying to get general jurisdiction because can usually use (a)(2) & (b)(2)

Multidistrict States:


-Act as if each district where a separate state


-Apply minimum contacts to see if personal jurisdiction could be found 


-More than one district can satisfy the test

If personal jurisdiction could be found within the state, but not in one particular district, use the district that the corp has the most significant contacts with. 

Cities, counties, and other state or local government subdivision units are residents of the judicial distrtict where they sit. 

1391(d)- ALIENS


-“An alien may sue in any district”


-Aliens can be sued in any district where jurisdiction can be established


-if sued with US citizens, venue is proper anywhere it would have been proper if the alien wasn’t included. 

NOTE: IF REMOVAL WAS PROPER, VENUE IS AUTOMATICALLY SATISFIED!

TRANSFER

-Fed courts can only transfer to other federal courts, can only REMAND to state if improperly removed. 

-Only available to transfer if the venue would have been proper originally. Aka, on the date of filing, Venue and PJ would have been satisfied in the potential transfer district.

Two Main Statutes

1404(a) Right Venue ( Right Venue


-convenience of parties and witnesses


-efficiency


-discretion and includes factors such as:




Strong presumption for Plaintiff’s choice of forum




Ease of access to sources of proof




Public interest factors (docket loads, choice of law considerations)


-law that the court would have applied in the original court transfers with you

Federal law “should” be the same everywhere, so it doesn’t transfer

1406(a) Wrong Venue ( Right Venue


-can dismiss OR transfer


-if improper venue AND no pj, can transfer and not dismiss

-law does not transfer with the case

Forum Selection Clauses and Transfers

2 Types:

1. Mandatory- designates a specific state court


         - can’t transfer so mandatory to dismiss

2. Permissive- designates a geographic location so it could be a state OR federal court


         - court CAN transfer to another federal court but doesn’t have to


         - Becomes a discretionary factor in 1404 and it trumps state contract law

Bremen Test:

Presumptively enforceable except when:

· Unjust to enforce

· Contract is unenforceable

· Strong State public policy against it  

FORUM NON CONVENIENS

· Allows a court to dismiss a case so it can be refiled in a more convenient forum.

· NOT a transfer doctrine

· Can be used by federal or state courts 

Party seeking forum non conveniens has a HEAVY BURDEN to overcome STRONG PRESUMPTION in favor of plantiff’s choice of forum.

To meet the burden, the party must show:

1) an available alternative forum exists

2) the balance of private and public concerns weighs heavily in favor of dismissal

Whether laws in the new forum are less favorable are totally discounted (Piper)

Presumption of plaintiff’s choice is usually discounted if the plaintiff is an alien and nonresident (Piper)
ERIE DOCTRINE

DEFINITIONS

Substantive Law: regulations of everyday conduct OUTSIDE court

Procedural Law: regulations that include the method, manner, or means of adjudicating substantive rights/laws

Rules of Decision Act: Except when Constitution, treaties or federal statutes apply, federal courts must use state law. 

Rules Enabling Act (2072): Allows Supreme Court to write general procedural rules  as long as the rules do not abridge, enlarge, or modify any substantive right. 

Basic Rule I: Federal courts apply federal procedural law in all cases pending before them.  In the absence of applicable and valid federal law, a federal court will apply state law.

Basic Rule II: In diversity cases, federal courts apply the substantive law that would be applied by a state court of the state in which the federal court sits.  (Erie Doctrine -- RDA)

What happens when Basic Rule I and Basic Rule II conflict?  What happens when a federal procedural rule FUNCTIONS substantively?

Types of Federal Procedural Law:


Constitutional


Statutory


FRCP


Common Law (Judge-Made)

Resolving potential conflicts between federal procedural law and state law:

Is the federal law broad enough to resolve the question presented?  Does the federal law conflict with the applicable state law?  WALKER V. ARMCO 



Yes



No
--
RDA


Is the federal law valid?



Yes



No
--
RDA

The Measures of Validity:


Track I (Supremacy Clause) – STEWART ORG. V. RICOH


Do we care whether the federal statute functions substantively? No

Track II (REA) – SIBBACH; HANNA I


Do we care whether the federal rule functions substantively? 

Yes, we don’t want it to abridge, enlarge, or modify any substantive rights. 


Strong presumption in validity of federal rules 

Track III (OD at FSS) – YORK; HANNA II; GASPERINI; (BYRD)


Do we care whether the federal CL principle functions substantively?

Yes, so we apply the Refined Outcome-Determination Test: at the Forum Shopping stage there should not be a significant advantage to filing in Federal court rather than state court. 


In other words, Refined O-D Test takes into account the twin aims of Erie, federal courts should discourage forum-shopping that leads to an inequitable administration of law (p. 460- Hanna)


Outcome-Determinative Spectrum: 

	York
	Gasperini
	Hanna II/Byrd

	State law bars suit.

Fed law allows suit.


	State law allows suit but possibly less recovery.

Fed law allows suit but possibly more recovery. 
	State law allows suit.

Fed law allows suit. 



	At FSS there is a substantial advantage to filing in federal court because the suit isn’t even allowed in state court. 


	At FSS there is a possible substantive advantage to filing in Federal Court because of the possibility of a larger amount of recovery. 
	At the FSS there is no substantial advantage to filing in a particular court as State and Federal laws only differ in procedural elements. 

	Federal court must apply State law.
	Federal court must apply State Law. 
	Federal Court must apply federal common law.


Eerie v Tompkins: Overturned Swift and found that law is created NOT discovered. Holding: federal courts sitting in diversity must follow the substantive legal standards imposed by state law, including state common law. Violation of Reserve Powers Doctrine. 

Stewart v Ricoh: 
Potential Conflict? 
Track One analysis – Federal Statute 1404
APPLICABILITY:

Does the Federal statute apply? Yes because the permissive forum selection clause is a factor the court may consider in deciding whether to transfer the case under 1404
Do the Federal statute and state law conflict? Yes, because Alabama law does not give any weight to forum selection clause while the Federal Court MAY consider the clause in determining whether to transfer

(Broad and Narrow Interpretations)

Narrow: Court in its discretion can give the clause less weight and allow the federal and Alabama law operate side by side so no conflict. 

VALIDITY:

Is the statute “arguably procedural”?


-method, manner, or means of adjudicating

1404 is a means of finding the most appropriate place to litigate a case. 

Sibbach v Wilson:

Potential Conflict?

Track Two Analysis- Federal Rule of Civil Procedure 35

APPLICABILITY

Does the Federal Rule Apply? Yes because Sibbach has put her physical condition at issue in the court and the rule allows the court to order her to submit to a physical exam when she puts her physical condition at issue.

Do the federal rule and Illinois law conflict? Yes because Illinois law says that the court can never force a physical exam on someone while the federal rule says the court may force a person to submit to an exam

VALIDITY:

Is the rule “arguably procedural”?


-method, manner, or means of adjudicating

Rule 35 offers a means of getting evidence to determine the defendant’s liability.

Does the rule abridge, enlarge, or modify a substantive right?

No because the rule ordering a physical exam does not dictate a person’s right outside court. Sibbach put her physical condition at issue in court and this is strictly a procedural right.

Therefore, the federal rule applies. 

Guaranty v York (Track 3) 

State law would have barred the suit from state court.

Federal common law would have left it up to the court’s discretion in doctrine of laches to determine if suit was timely filed. Court held that the federal common law was creating a substantive right where the state did not give one if they allowed the suit to be brought (outcomes would be different) and this would violate the Reserved Powers Doctrine. Thus, the federal court must apply the state law that barred the suit as the statute of limitations had run.  

Hanna v Plumer (Track 3)

State law requires in hand service. Federal law allows notice to be left at dwelling. At the forum shopping stage, there is no substantive advantage to filing in Federal court because of the type of notice allowed. Suit is allowed in both forums. Federal Court can apply FRCP to allow notice to be left at dwelling instead of having to apply state law. No substantive difference. 

Gasperini v Center for Humanities (Track 3)

State law standard of review tries to limit the size of jury verdicts so potentially leads to a smaller amount of damages recovered. Federal law standard of review is the old standard used by the state where jury verdicts were large so potentially leads to a larger amount of damages recovered than in state court. So at the FSS, although the suit could be brought in state and federal court, the federal review standard may give a substantive advantage in that it tends to allow larger jury verdicts. Thus, the federal court should apply the state law standard of review to minimize the substantive advantage of filing in federal court. 
PLEADINGS

Definitions:

Pleading: a document through which a party either asserts a claim or a defense or denies the legitimacy of a claim or defense asserted by an opposing party (Rule 7)

Complaint: case initiating pleading filed by a plaintiff and includes factual allegations of the plaintiff’s claim for relief and at least implicitly states the legal basis for the claim

Demurrer: a pleading that admits the factual premise of a pleading to which it respons but argues that the pleading is legally insufficient (failure to state a claim)

Prolix Pleading:  a complaint that says too much and is difficult to know what the actual claim is. 

Answer: an opposing party’s response to a complaint in which the party admits or denies allegations of the complaint. It must contain any affirmative defenses. 
Rules Governing Pleadings:

Rule 7: Types of Pleadings

Rule 8: Simplified or Notice Pleading
· Low threshold for pleadings

· Complaint must contain:

1. short and plain statement of grounds for court’s jurisdiction

2. short and plain statement of claim showing pleader entitled to relief

3. a demand for relief sought

· also applies to counterclaims, cross-claims, and third party complaints

If Complaint fails to meet standards of Rule 8, an opposing party can:

1. move to dismiss for failure to conform to Rule 8

a. Court will dismiss and grant the plaintiff leave to amend the complaint pursuant to Rule 15

2. move for a “more definite statement” under Rule 12 if complaint is too vague or ambiguous.

a. Court can strike the pleading if plaintiff doesn’t correct the complaint

Rule 9: Fraud or Mistake

· Creates an exception to Rule 8’s simplified pleading in the case of fraud or mistake. More facts are needed

Rule 12(b): Motion to dismiss

· failure to state a claim

· dismissed without prejudice normally

· defendant bears the burden to prove
RULES OF JOINDER

The joinder Rules we’ve covered:

FRCP 13, 14, 17, 18, 19, 20, 22 & 24

Nomenclature:

Real Party in Interest, Claim, Permissive Joinder of Claims, Permissive Joinder of Parties, Compulsory Counterclaim, Permissive Counterclaim, Crossclaim, Third Party Claim, Impleader, Required Parties, Interpleader, Intervention

The Template:

1. Factual Narrative

2. Anchor claim: Sections 1331, 1332, 1335

3. Subsidiary Claims/Parties & the Joinder Rules

4. IBJ over subsidiary Claims/Parties

5. Section 1367(a) – Same Constitutional Case or Controversy

a. Exxon Contamination Theory 

6. Section 1367(b) – Diversity Cases Only

a. Plaintiff versus 14, 19, 20 or 24

b. Plaintiff entering case under 19 or 24

7. Section 1367(b) – Only if “yes” to 6a or 6b

a. Complete Diversity (literal plaintiffs & defendants)

b. Evasion of Complete Diversity (Kroger analogy)

c. Amount in Controversy

8. Section 1367(c) – Discretion  

Study Hint: Do problems.  Look up cases applying the rules.

Rule 18(a): General Joinder


-VERY LIBERAL


-Any claim against an opposing party can be joined


-Piggybacking(Counterclaims, Crossclaims, 3rd Party Defendant Claims)

Rule 13(a): Compulsory Counterclaims


-If don’t file, you lose it if the first suit gone to judgment 


To be compulsory, a claim must:

1) exist at the time of pleading

2) arise out of the same transaction or occurrence as the opposing party’s claim

a. Logical Relationship Test

i. Factors to include: nature of the claims, legal basis for recovery, respective factual backgrounds

ii. Soft Test (can incorporate Policy Decisions)

3) not require addition of a party that the court has no jurisdiction over

Exceptions to Compulsory


-claim hasn’t matured


-forced to bring in a 3rd party that the court has no jurisdiction over


-claim is the subject of a pending action at the time action commenced


-In rem jurisdiction over defendant and no other counterclaims

Plaintiffs can also be subject to compulsory counterclaims when a defendant counterclaims against them. (p. 535)


Exception: Statutes may force a split claims into different suits 

Rule 13(b): Permissive Counterclaims


-optional, don’t lose it if don’t raise it

-General Rule: Permissive Counterclaims do not fall within Supplemental Jurisdiction and need an IBJ

Parallel Proceedings
The second suit gives way to the first suit, but only if the two are IDENTICAL.

Semmes v FMC Case

Example where the first case was not quite identical to the second case BUT it was due to a compulsory claim NOT being filed when it should have been in the first case. Thus, when the compulsory claim was added to the first case, the two were then identical and the second case stayed the proceedings to give way to the first filed suit. 
Rule 13(g): Crossclaims 


-Claim against a Coparty (any party who is not an opposing party)

-When a crossclaim filed against a coparty, an adversarial relationship is formed and compulsory counterclaims must be filed 

Two Rules for Plaintiffs as coparties:

Danner Rule: Plaintiffs NOT coparties until a Defendant files a counterclaim

Harrison Rule: Plaintiffs are always coparties

-a Crossclaim is NOT a pleading so it must be filed WITH a pleading [7(a)]

-Can use 18(a) after a crossclaim is filed to get unrelated claims in the door

Rule 17: Real Party in Interest


-waived if Defendant doesn’t raise it promptly

Rule 20: Permissive Joinder of Parties 


Elements:

1) claims involve the same transaction or occurrence

2) common question of law or fact

For Diversity Cases, where one party satisfies AIC but the others don’t, Supplemental Jurisdiction CAN BE used [Be sure to check on 1367(b)].

Contamination Theory

If one joined party destroys complete diversity, then the whole case is destroyed of complete diversity and no supplemental jurisdiction can be used

Wrinkle:

State B

A        v       X

B                 A

C

Argument that not in violation of principles of 1332

Rule 13(h): Joinder of 3rd Party 

-Join a party if consistent with Rule 19 OR 20

Rule 14: Indemnity/Impleader

See Diagram from Notes 11/5 for four types of claims

1) D to 3rd Party D

2) 3rd Party D against D

3) 3rd Party D against P

4) P against 3rd Party D

Discretionary Rule (Court is not forced to permit)

Factors to look at:

1. prejudice to the original plaintiff

2. complication of issues at trial

3. likelihood of trial delay

4. timeliness of the motion to implead

Note: Often Rule 14 indemnity and Rule 13(h) are misused

13(h) used as part of a counterclaim or crossclaim against an existing party

14 is against a whole new party

14 is only for indemnity while 13(h) can be used for other forms of relief

For purposes of 1367(b)- 3rd Party D’s do not qualify for 1332 and complete diversity

Rule 24: Intervention

By right:

1) Timeliness (when the intervener had notice)

2) Interest (soft test)

3) Impairment of the Interest (soft test)

4) Adequacy of Representation

-A different interest that allows different issues to be raised will show representation is not adequate

-Having a different motive for wanting the same outcome is usually not enough to show inadequacy (Ex. Group having an environmental motive)


Permissive

1) common question of law or fact

2) Discretion of the court

-Would intervention delay or prejudice the original parties? 

Courts can limit an intervener’s participation in the suit especially with permissive intervention

Interveners can be realigned as by the court and must satisfy subject matter jurisdiction statutes

INTERPLEADER

Stakeholder: in possession of the stake

Step 1: Identify the stake (tangible and concrete not in the abstract) 

Step 2: Are there actually adverse claims to the stake making interpleader appropriate? Is there a fear of double liability?

Step 3: Determine if Interpleader available under Statutory or Rule Interpleader

	
	Statutory Interpleader
	Rule 22 Interpleader

	Subject Matter Jurisdiction
	1335: at least two claimants diverse from one another (minimal diversity);

Stake worth at least $500
	Normal Rules; eg 1332: stakeholder diverse from all other claimants and stake worth over $75,000

	Venue
	1397: district where any claimant resides
	Normal Rules; eg 1391

	Personal Jurisdiction
	2361: in any district (nationwide service); see FRCP 4(k)(1)(C)
	Normal Rules; eg borrow state long-arm statute under FRCO 4(k)(1)(A)

	Deposit stake with Court
	1335: must deposit stake or bond with the court
	Optional

	Enjoining with other proceedings
	2361: court may enjoin all other suits against the stake (Exception 1 to Anti-Injunction Act)
	Court may enjoin all other suits against stake

(Geller Case: Anti-Injunction Act)


Rule 19: Compulsory Joinder

3 Questions to ask:

1. Ought the absent party be joined?


-necessary for complete relief

Note issue of relief between existing parties themselves is hollow or meaningless without AP presence in the suit

Also, joint tortfeasers does not equal complete relief


-interest in the suit that might be prejudiced

 
-absence may expose a party to multiple liability or inconsistent obligation

2. Can the absent party be joined?


-Personal Jurisdiction


-Subject Matter Jurisdiction

3. If no, then can the suit in equity and good conscience proceed or must it be dismissed?


-Presumption that we want to keep the case (So get CREATIVE)

-Balance the four factors:


Plaintiff


Defendant


Absent Party


Efficiency

RES JUDICATA
Encompasses 2 related doctrines:

1. Claim Preclusion (res judicata)

2. Issue Preclusion (collateral estoppel)

CLAIM PRECLUSION
-An affirmative defense and must be raised by the party or else it is waived

3 ELEMENTS:

1. Same Claim


a. Primary Rights Approach


b. Same Transaction Approach

2. Final, Valid, and On the Merits

3. Same parties or those in privity

If all three elements present, then Claim Preclusion APPLIES

1. Same Claim: to trigger claim preclusions, the first and second suit must have the same claim 

2 approaches to deciding if it is in fact the “same claim”

a. Primary Rights Approach: a claim or cause of action is defined by the “primary right” at the heart of the controversy. Primary rights given by substantive law. (CA follows this approach) 

Basic Examples from Code Pleading:

· contracts, expressed or implied

· freedom from injury to person

· freedom from injury to character

· freedom from injury to property

· recovering real property

· claims against a trustee

Example of Federal and State theories protecting SAME primary right:

Mattson v City of Costa Mesa- Plaintiff brings federal civil rights action for assault and wrongful arrest. Then he brought a state court action alleging the same conduct constituted a common law tort of negligence. The second suit was barred because of claim preclusion as both claims were under the primary rights of personal security and integrity. (p. 715)

Example of Federal and State theories protecting DIFFERENT primary rights:

Agarwal v Johnson - Plaintiff brings suit in federal court for employment discrimination in violation of the Civil Rights Act of 1964. He then sued his employer in state court for common law torts of defamation and intentional infliction of emotional distress arising out of the discriminatory employment practice. Both claims allowed because the federal action was brought for primary right to collect wages while the state action  was brought under the primary right to reputation and peace of mind. (p. 715)
b. Same Transaction Approach: broader test that follows the same test of compulsory counterclaims as claims being treated the same if they are from the same transaction or occurrence. (Plaintiff’s should err on the side of joinder to be safe if deciding to join claims)

Restatement factors to use in determining if same transaction:

· Relation of facts in time, space, origin, or motivation

· Trial convenience 

· Parties Expectations
Note Time Framing: Claim Preclusion only applies to same time frame as the first case (NAACP v LA) 

INTERSYSTEM PRECLUSION

GENERAL RULE: In deciding which approach to use, the second court will apply the approach that would be applied by the court in which the first judgment was entered. 

	Scenario
	Governing Law
	Rule
	Example

	State to State
	US Constitution:

Full Faith and Credit Clause
	State B must use the approach that State A would apply
	CA uses PR.

FL uses Trans.

To determine if CA’s judgment has preclusive effect on FL case, FL must use PR approach

	State to Federal
	§1738- “full faith and credit” obligation to federal courts
	Federal must use the approach that State would apply 

(unless Congress makes a Statutory exception)
	CA uses PR.

Fed uses Trans.

To determine if CA’s judgment has preclusive effect on Fed case, Fed must use PR approach

	Federal to State 

(Federal Question)
	Supremacy Clause
	State must use the approach that Federal would apply
	Fed uses Trans.

CA uses PR.

To determine if Fed’s judgment has preclusive effect on CA case, CA must use Trans. approach

	Federal to State

(Diversity)
	Federal Common Law & Erie

(want to avoid an Erie Problem)
	State must use the approach that the state in which the federal Court sits would apply
	CA uses PR.

Fed court in FL

FL uses Trans.

To determine if FL Fed’s judgment has preclusive effect on CA case, CA must use Trans. approach


2. Final, Valid, and on the Merits

a. FINAL: when a trial court has definitely ruled on a claim 

· TC’s decision is final until reversed or altered on appeal

· Some JDX’s (CA), judgment not final until appeal process is finished

· Hard and Fast Rule: NO EQUITABLE EXCEPTIONS (Moitie)

b. VALID: Need proper notice, personal JDX, subject matter JDX
· Usually difficult to show an invalid judgment

· Still subject to collateral attacks

c. ON THE MERITS: 

· Plaintiff wins.  ALWAYS on the merits (even if a default, summary judgment, or directed verdict)

· Defendant wins. Following are NOT on the merits

1. dismissal for lack of jurisdiction, improper venue, or nonjoinder or misjoinder of parties

2. Plaintiff agrees to voluntary dismissal without prejudice or court dismisses without prejudice

3. Dismissals presumed to be with prejudice but if court says without prejudice then not on the merits

4. Prematurity of the action/ failure to satisfy a precondition (ex: failure to state a claim) 

· Dismissals due to running of statute of limitations:

· State A has a 1 year statute of limitations

State B has a 2 year statute of limitations

A dismissal in State A for failure to satisfy its shorter statute of limitations is only on the merits in State A. the plaintiff can file in State B.

· State A and State B have same statute of limitations. A dismissal for failure to satisfy statute of limitations is on the merits in both states. 

3. Same Parties or those in Privity: 
· nonparties and nonprivies are not bound by and may not benefit from claim preclusion

· named parties are fully subject to the burdens and benefits of claim preclusion
Types of Privity Relationships

1. True Privity: relationship between successive owners of real property

2. Vicarious Liability (employer-employee)

Also called Respondeat superior
Note One Way Street of Privity: Employers not bound by a judgment against an employee. 
3. Formal Representation relationship (trustee-beneficiary)

a. NO VIRTUAL REPRESENTATION (Taylor)
4. Agent Relationship (Taylor)
a. Bound if Assumed control over litigation in 1st suit

b. Bound party in first suit. May not litigate a second suit through a designated agent

ISSUE PRECLUSION

4 ELEMENTS

1. Same Issue

2. Actually Litigated

3. Decided and Necessary

4. Same Parties or those in privity

If all four elements are present to show that a party had full and fair opportunity to litigate the issue, then Issue Preclusion Applies

1. Same Issue: SHOULD we treat them as the same issue? 

· Comprised of facts, law, or both 

· NOT hypertechnical 

Example: US v Stauffer, 2 suits about whether the Clean Air Act allowed the US to use private contractors to inspect Stauffer’s chemical plants. The first suit revolved around Stauffer’s Wyoming plant. The SC upheld Stauffer’s right to refuse  to let private contractor’s inspect. The second suit involved Stauffer’s Tennessee plant. SC held that  Stauffer’s “right to refuse” issue had been litigated in the first suit and that the two different plants did not change the issue. 

· EXCEPTION in Context of TAX: Must be EXACT SAME FACTS and NO CHANGE IN LAW (Very rigid)

ANALYSIS:

1st ID issue in first case

2nd ID issue in second case

3rd See if there is a reasonable factual overlap so as to make the 2 issues the same

4th Check to see if the facts have changed significantly OR the law has changed significantly so as to make them two separate issues (Having better evidence is NOT a significant change in facts)

2. Actually Litigated

Checklist: (can occur pre, during, or post trial)

· raised

· contested by the parties

· submitted to the court for determination

NOT actually litigated circumsances:

Admitted or uncontested facts

Default judgments (one party didn’t show up so not contested)

3. Decided and Necessary

a. Decided: previously resolved in a prior judgment
· Some Jdx’s: Issue Preclusion can apply even if a decision not final as long as decision was “adequately deliberated and firm”

· CA: a decision is not DECIDED until appellate process is over

· Can be express or Implied

b. Necessary: (essential) If you took out that issue, could the court’s judgment stand without it? 

Exceptions:

· a party could not appeal the initial judgment

· jurisdictional allocation (EX. Probate court decides a couple isn’t married for purposes of distributing assets of an estate. That decision doesn’t preclude that issue in a marriage dissolution proceeding in family court. To hold otherwise undermines the jurisdiction of family court.)

· Burden of proofs differ or shift in the proceedings 

Alternate Findings
2 issues decided, both of which can support the judgment standing alone.

3 approaches:

A. Original Restatment: BOTH binding

B. Restatement 2nd: NEITHER binding (unless both appealed and both affirmed on appeal)
C. Aldrich: DEPENDS on how judge decided. 

If the judge carefull thought out and decided and explained reasoning on an issue then it is should be Binding.

4. Same Parties or those in Privity: Apply Same standards as Claim Preclusion + Mutuality

MUTUALITY: to benefit from RJ, you must also be burdened by it (so a party to the prior case). Traditional view. Applies to Claim preclusion but not so much to issue preclusion

DEFENSIVE NON-MUTUALITY: a nonparty to a prior proceeding can use issue preclusion as a DEFENSE against a party to the prior proceeding (Bernhard)
OFFENSIVE NON-MUTUALITY: a nonparty to a prior proceeding can use issue preclusion as a CLAIM against a party to the prior proceeding (Parklane)
BUT court has discretion and must be sure that it is:

· Efficient: Could the plaintiff have easily joined or intervened in the prior proceeding? (trying to limit the “wait and see” tactic)

· Fairness: Was the issue properly litigated or play a significant role in the prior case? Would the bound party be surprised by the binding effect of the issue? 

Note: Use of  Non-Mutuality claim preclusion against the US Government not usually allowed. States split on if it can be used against State Governments. 

CA and federal courts tend to abandon mutuality and apply non-mutuality rules to claim preclusion

