Civil Procedure, Prof. Ides, Fall 2007

Ch 2, Personal Jurisdiction

I. Methods of attacking a judgment

A. Direct attack


1. Before


2. After: FRCP 60(b)(4), or similar statute in state court

B. Collateral attack—if D allowed default judgment in first court.

II. The two main prongs of the determination of whether assertion of jurisdiction is proper

A. Statute


1. Tailored statute 



+ Note many state courts have construed tailored statutes as extending to limits of due process


2. Due-process type statute


3. Federal court: Rule 4(k)(1) requires court to apply state statute, or a federal jurisdictional statute

B. Due Process


1. Traditional bases of jurisdiction



a. In personam

includes physical presence and transient jurisdiction, voluntary appearance in court, consent to service on an agent, and domicile. Also sometimes waiver by contract, eg forum selection clause (NB: might be rebutted if there was unequal bargaining power).



b. In rem



c. Quasi in rem: Type 1, 2(a), 2(b)

plaintiff has (no) preexisting interest in the property, (but/and) the suit is (not) related to the property. Assertion of quasi in rem jurisdiction requires a minimum contacts analysis (Shaffer)


2. Long-arm jurisdiction and minimum contacts

III. Minimum contacts

2A. Purposeful availment


1. Activities performed in the state: International Shoe; Hess v. Pawlowski


2. Contractual relationships

Factors that help in this determination are whether the defendant initiated or knowingly entered into a contract with a forum resident, how much the contract required the defendant to direct activity toward the state, and how extensive the relationship under the contract is. 


3. Stream of commerce: WWV, Asahi

Pure stream of commerce; stream of commerce plus


4. Effects in the state: Calder, Revell

Issues to keep in mind when analyzing contacts
· Foreseeability of being haled into court 

· Potential nonresident defendants can structure their conduct to avoid being liable to suit in a state (WWV)

· Unilateral contacts (Hanson; also shown in WWV)

· Passive vs. active purchasers (Chalek) (followed by most courts)



+ Passive: merely places order, accepts seller’s price



+ Active: dictates or vigorously negotiates terms, inspects facilities, custom design
· Purchases alone are usually not enough (from Helicol, precedent Rosenberg)

· Components vs. finished products (some post-Asahi courts have used this distinction)



+ Difference in control over where product goes



+ Components manufacturer should have additional conduct aimed at forum state
· Zippo scale for websites (cited in Revell)



+ Interactive website through which defendant clearly does business:  probable jdx



+ Middle-ground: interactive site allows for exchange of information:  jdx depends 




on level of interactivity and commercial nature of information exchange



+ Zippo-passive: simply posts info on website:  no jdx on this basis

2B. Relatedness


1. General Jurisdiction: Perkins, not Helicopteros


2. Specific Jurisdiction

spectrum of relatedness, ranging from a tenuous ‘but for’ relationship, to a closer standard of ‘substantial connection’—often referred to as ‘lies in the wake’—and finally to the legally significant ‘proximate cause’ or ‘substantive relevance’ standard. (Nowak v. Tak How)

3. Reasonableness 

Presumption that the assertion of jurisdiction is reasonable. Courts make exceptions as needed to meet the requirements of fair play and substantial justice. The defendant would then need to meet a heavy burden in showing that jurisdiction would be unreasonable. 

Gestalt factors, and they are the burden on the defendant, the state’s interest in adjudicating the case, the plaintiff’s interest, the interests of the judicial system in efficient resolution of disputes, and policy concerns. (Nowak v. Tak How)

Sum up the Minimum Contacts analysis overall


+ Articulation of the spectrums: more of one means less of another is needed.

Ch 3, Service of Process

i. rule/statute

A. Federal=Rule 4


4(e): individuals


1. Law of state where



a. DC sits, or



b. Service is made


2. 4(e)’s in-person service methods: 



+delivering personally 



+leaving copies at dwelling w/ person of suitable age



+delivering a copy to an agent authorized by appointment or law to receive service


3. Waiver requested/accepted


4(d): waiver: for individuals and corporations/associations, not gov’t; waiver request c/n be used as service;



 invites voluntary waiver and allows extra time to answer; D must otherwise pay service costs


4(h): Corporation/partnership/association: deliver to officer, managing or general agent, or other agent



authorized by appointment or law to receive service; also if required, by mail

ii. due process

+ Inquiry is always specific to the circumstances of the case

+Notice of right to be heard has three components, ie, what process is due


(1) Adequacy of notice (form)


(2) Timing of hearing


(3) Adequacy of hearing (nature)

A. Mullane


+ Due process inquiry= (1) state (2) deprivation (3) of life, liberty, or property


+ Test



1. Notice reasonably calculated under all circumstances to apprise parties and afford opportunity to be 




heard



If no reasonable method is available,



2. Method not substantially less certain than other available methods must be used

B. Mennonite Board


* Reasonableness isn’t just about certainty; it must be balanced w/ state interest and practicalities of the 



situation


+ This case did not adopt a bright-line rule that 1st class mail is necessary or sufficient


+ Requirement of due diligence goes a step beyond Mullane (before using indirect means, must try to 



locate party to be served)

C. Due process issues with waiver


1. Prefiling waiver can occur when



a. Cognovit note: k w/ clause “if I fail to perform, I consent to entry of judgment against me”



b. Confession of judgment clause: arises after a conflict



* Both waive notice, opportunity to be heard and raise defenses, objection to personal jurisdiction 



Underwood Farmers Elevator v. Leidholm: confession of judgment, used Overmyer standard: waiver must



be “voluntarily, knowingly, and intelligently”

D. Policy-based immunities and exemptions


1. Witness immunity



+ Judge-made law: to facilitate and protect judicial proceedings (a c-l principle th/ can trump service rules)



+ Exists in some jurisdictions (eg fed), not all (eg not CA)



2 exceptions




1. When engaged in nontrivial, substantial activities unrelated to participation in trial




   Fundamental




2. When Lamb relationship exists btw causes of action: that the 2nd action is designed to protect





1st action; that is, the 1st case c/n go to judgment until 2nd case is finished




3. (In some states) No immunity if party is subject to personal jurisdiction under long-arm statute


2. Trickery or fraud



Discretionary refusal to exercise jurisdiction over a D who was lured into the state for service of process



* Only applies if P did the luring



May Dept Stores v. Wilansky



a. Bright-line rule: in serving s/o from outside state, if P invites party into state for purposes of discussion




or negotiation, P must meet certain requirements




+ Must warn party in advance that service might occur while in state




+ Must give party a reasonable opportunity to leave state before service is made




NB: This rule avoids making a determination about trickery/fraud



b. Some courts require proof of trickery or fraud, w/ burden of proof on D. 



+ Need to apply both approaches on exam



+ This exception d/n apply to s/o already in jurisdiction but hiding, b/c no right to evade jurisdiction 

E. Notice and Hearing When Property Is Attached


1. Reasons pre-judgment attachment might be sought



a. To obtain in rem or quasi in rem jurisdiction over D (James Daniel Good real property case)



b. To repossess goods from installment sale



c. Security for a judgment being sought


2. Baseline=pre-deprivation hearing before a neutral magistrate. 


3. If exigent circumstances, then can depart from baseline (eg post-attachment hearing)



+ Exigent circumstances can vary in relation to risk of error


4. Mitchell approach



Either (A) the baseline=prior notice and opportunity for pre-seizure hearing



or (B) 3 alternative safeguards




(1) P must allege specific facts about why attachment is warranted




(2) These allegations must be reviewed by a judge, not a clerk; and




(3) D must be given opportunity for prompt post-seizure hearing


5. Mathews test—balancing test for deciding when can depart from baseline and use Mitchell safeguards instead



Factors to look at:




1. Private interest of D (‘nature of D’s interest’ in the property)




2. Risk of erroneous attachment/value of additional safeguards & whether they adequately reduce risk




3. P’s interest, including exigent circumstances 




4. Government’s general interest in efficient delivery of justice



Considerations for evaluating factors:




1. eg CT v. Doehr: real estate, “clouds title, impairs ability to alienate, taints credit rating, reduces





ability to mortgage”




   eg Mitchell: repossession of goods, it’s an ownership interest




2. Risk/safeguards





a. Risk: tends to depend on reason pre-judgment attachment is sought (see E1)






+ Always a risk of suit coming out for D






+ Lower if uncomplicated, and tending to have documentary proof (eg Mitchell, installment







sales contract)






+ Higher in cases w/ ex parte assertion of a claim, eg CT v. Doehr, involving an allegation of 







assault: evidence based on affidavits, wh/ are one-sided





b. Possible safeguards=bond, factual affidavit (ie more than conclusory), review by judge, prompt






post-attachment hearing




3. Exigent circumstances





+ In Mitchell, almost inherent ex circ th/ property might be destroyed





+ NB: moveable property isn’t inherently exigent; must be s/t to show risk D will dispose of 






property, eg history of evading creditors





+ In Doehr, no evidence Doehr wd transfer his property





+ In James Daniel Good, “Real property cannot abscond”: no need for seizure, lesser intrusion






wd work, therefore, w/ real property, notice and preattachment hearing req’d in absence of






other exigent circumstances




4. State interest




+ In Mathews balancing, the stronger 1 & 2 are, the stronger 3 & 4 must be to negate need for 





pre-deprivation hearing. If 3 & 4 outweigh, Mitchell approach is allowed


5. In rem jurisdiction w/ attachment: some courts d/n allow it if in personam jurisdiction is available


6. Post-judgment attachment (to satisfy a judgment)



Courts recognize risk of erroneous attachment, eg seized property may not be D’s, property may be exempt



RULE: notice and hearing required (not nec pre-attachment). This is per Mathews b/c:




+ Risk of erroneous attachment is low b/c of valid judgment




+ Exigent circ’s exist: risk of selling, disposing of, or destroying property to avoid giving it to P.

In doing Mathews balancing, if a case is coming out that there isn’t a good reason for the attachment, instead of just saying “no,” suggest alternatives, eg instead of seizure, post a notice on property that a proceeding is pending, or lis pendens

iii. notes about service

A. Interaction with SOL: in some jurisdictions or for some purposes, will toll a SOL

B. What must be served=summons and complaint, after they are filed

C. Policy: toward deciding a case on merits. So, if two sides’ stories conflict and there’s no way to credit one over

the other, go with side whose result moves case to next step. AICPA v. Affinity; Underwood

D. Question about mail and certified mail


1. 1st class mail usu not considered reasonably calculated, but can be used if other methods fail


2. Certified or registered



a. If D refuses to accept, some courts treat that as equivalent to personal service



b. If unclaimed, courts are split: some as above, some say there’s a presumption of adequate service, and




D can rebut by evidence delivery not attempted, some say P must make additional efforts


3. Service by email is possible

E. It’s possible to satisfy due process but not the statute

F. Challenging service


1. Must raise objection



a. by motion to dismiss under 12(b)(5), insufficiency of service of process, or



b. in answer


2. Otherwise, objection is waived


3. If D makes no appearance and default entered, may later challenge service. Methods:



a. Motion to vacate judgment: 60(b)(4)



b. Collateral attack on judgment

Ch 4, Subject Matter Jurisdiction

AI summary:

+Art III. Be aware of it. 

+1331, two tests

+Diversity: minimal, complete, amount in controversy

+Supplemental jurisdiction (we’ll examine it in more detail later)

+Removal: 1441 a and b are easy, 1441 c: limited utility, basic consequence: federal part goes to federal court, state part goes home to state court

i. general

A. Critical threshold issue

B. 3 factors that usually define subject matter jurisdiction


1. Type


2. Amount


3. Character

C. In federal system


1. No presumption of subject matter jurisdiction (burden of pleading on P)


2. Art III categories

ii. federal question jurisdiction

A. Art III arising under

Osborn v. Bank of US = potential federal ingredient

B. Statutory arising under


1. Statutes



a. Specific




1257: jurisdiction of SCOTUS from state court decisions in which a federal question has been




decided and finally resolved




+ Broader than 1331: federal question can be raised by P or D



b. 1331




Tests:




i. Creation test  (“test of first resort”)





(a) Exception: Shoshone: if resolution of underlying claim depends largely on q’s of nonfed law





(b) Express and implied






+ expressly grants a private right






+ for implied inquiry, factors from Cort v Ash







1. One for whom special benefit







2. Indication of legislative intent *this is the principal focus







3. Consistent w/ purpose of legislative scheme







4. Traditionally relegated to state law




ii. Essential federal ingredient test





+ Slightly expands 1331 jurisdiction, allows some flexibility





1. Fed law must not have created P’s claim for relief





2. There must be an essential fed ingredient in P’s* nonfederal claim






a. imbedded in the claim (case requires resolution of a federal issue)






b. Actually disputed






c. Substantial







i. not a frivolous part of the claim







ii. policy reason why a fed court shd decide the case





3. Must not be inconsistent with the allocation of cases btw federal and state courts





* Well-pleaded complaint rule: Louisville & Nashville RR v. Mottley; note that for declaratory






judgments, must identify who’d be plaintiff in a coercive suit to know if suit meets the rule





+ Test comes from Smith v. KS City Title and Trust, “seminal case,” and refined in Grable & Sons 




v. Darue SCOTUS ‘05

iii. Diversity jurisdiction

+ concurrent w/ state courts

+ policy: concern about bias in a state’s courts

+ federal courts apply state law

+ citizenship=domicile as of day you file

A. Art III diversity


Minimal diversity: at least one P from different state from one D

B. Statutory diversity

1332(a) requirements


1. Complete diversity



+ For change of domicile, intent to change (subjective) + objective change, w/ various factors



+ See below for corporations



+ Unincorporated assn’s (union, membership org’s) have citizenship in all members’ states of residence


2. Minimum amount in controversy (>$75k)



+ Model for determining if satisfied



(1) as of date of filing?



(2) made in good faith?




(a) actually believed? (subjective)




(b) was it reasonable to believe? (objective)





(i) legal certainty? (goes to good faith)






--subsequent revelation? (goes to legal certainty inquiry)







(subs revelation vs. subs events; only the former matter b/c subs events d/n change







AIC as of date of filing)



+ Rules of aggregation




(1) single P and single D: P may add unrelated claims if sum exceeds AIC




(2) multiple P and single D: each P must satisfy AIC separately





+ But after Exxon, this isn’t true if the claims come under supplemental jurisdiction





+ Also ok if multiple P sue on a single title or right




(3) single P and multiple D: P must satisfy AIC wrt each D, unless D’s are jointly and severally liable



+ When seeking declaratory or injunctive relief, 4 approaches




(1) measure from P’s pov




(2) measure from D’s pov




(3) measure from whichever is greater (most courts take this approach b/c the case is significant)




(4) measure from pov of party seeking jurisdiction

1332(c)


1. Defines corporate citizenship: any state by which it’s incorporated, and state w/ principal place of business


2. Defines citizenship of a representative of an estate or infant or incompetent (same as person represented)


+ Test for principal place of business



1. nerve-center test (apply if activities spread out w/ no dominant place of activity)



2. place of activity test (state with the most operations)



3. total activity test (hybrid of the other two)

iv. supplemental jurisdiction

A. Pendent (by original P) and ancillary (by other than original P)

B. UMW v. Gibbs SCOTUS, “one constitutional case” standard, based on transactional approach: 


Common nucleus of operative facts, AKA if claims are such th/ we’d expect them to be tried together

C. Owen Equipment v. Kroger, about statutory power


Special restrictions placed on P b/c they have more freedom to choose forum; D’s deserve fewer limitations


+ Other cases restricting jurisdiction: Aldinger v Howard, Finley v. US (killed pendent party jurisdiction)

D. Supplemental jurisdiction: 1367


1367(a)



+ Gibbs standard of power, “civil action” and “same case or controversy,” same as Art III requirement



+ Includes add’l parties (response to Finley)


1367(b)



+ For diversity, imposes strict limits on P’s, in accord w/ Kroger


1367(c): discretion



(1) if claim raises a novel of complex issue of state law



(2) if claim substantially predominates over the claim the DC has orig jurisdiction over



(3) if the DC has dismissed all claims over wh/ it has original jurisdiction



(4) if there’s an exceptional circumstance in wh/ there are other compelling reasons for declining jdx



+ Split in circuits about whether this cabins discretion or it’s still as wide as before

E. Pendent personal jurisdiction seems to be allowed

V. removal jurisdiction


+ Removal is by D only; for 1441(a) and (b) all D’s must join petition; not so for 1441(c)

A. 1441(a) and (b)—always do together


1. 1441(a) If DC wd have had orig jurisdiction over the case, removal is fine


2. 1441(b) 



a. For 1331, that’s all it takes



b. For 1332, exception if any D is citizen of forum state (policy: no concern abt bias if D from forum)


3. P may try to use devices to prevent removal 



a. eg: limiting amount of damages below AIC, adding D’s who wreck complete diversity



b. Courts will ignore parties added by ‘fraudulent joinder’: if no possibility of recovery by P



c. Courts will ignore nominal or formal parties (mere stakeholders or depository, eg garnishee)

B. 1441(c): if (a) and (b) d/n allow removal


+ Can be used to remove a federal question case only


1. “When a separate and independent claim within 1331 jurisdiction is joined w/ otherwise nonremovable 


claims, the entire case may be removed”



Test=1331 for one claim, 2nd claim not removable on its own, and the claims are



a. Separate=designed to address a different wrong


b. Independent=require proof of different facts

2. “in its discretion, may remand all matters in wh/ state law predominate”



+ This is interpreted differently by different courts



+ Per AI, this means the state claim can stay only if it satisfies Art III (NB: the one place in subject matter 




jurisdiction where we may need to reference constitutional power over cases)


3. In general, 1441(c) just allows a case to come to fed ct even if it includes a claim otherwise barred. But then



the barred claim must be stripped out and remanded unless it falls under Art III powers




eg, diversity but no AIC, barred claim is diverse but has a party from the forum state, minimal div.

vi. challenging subject matter jurisdiction 

A. Direct attack


1. Challenge always viable and can be raised by any party or court


2. W/ cases filed in fed ct, always must dismiss



a. Pretrial motion to dismiss under 12(b)(1)



b. Thereafter under 12(h)(3)


3. W/ removed cases, remand under 1447



a. Rule 11 sanctions may apply



b. subject matter jurisdiction assessed as of date of removal petition


4. In state court



a. Most say subject matter jurisdiction can be challenged anytime



b. Usually results in transfer to proper tribunal, not dismissal


5. Court can determine its own jurisdiction

B. Collateral attack—after judgment


1. Questions considered to determine whether collateral attack is possible (omitted from outline, p 386)


2. Strong policy against permitting collateral attacks

Ch 5, Venue

i. General

A. Plaintiff’s checklist


Personal jurisdiction
Service of process
Subject matter jurisdiction
Venue


+ statute



+ statute

+ statute

+ statute


+ due process

+ due process

+ Art III

B. Venue is considered a right of D, can be waived or altered by agreement (fsc)


+ D has opportunity to object in motion or answer; otherwise waives objection


+ P d/n have to plead venue but must prove if D objects

C. Local vs transitory actions


1. Local=action pertaining to ownership of real property


2. Transitory=everything else


3. In CA, mixed, in wh/ venue will be determined by nature of the ‘main relief’ sought


4. Fed courts in diversity apply state law to determine if an action is local or transitory

D. In federal court, venue must be established for all


+ original parties


+ original claims


This means plaintiffs’ claims, ie venue is established only be reference to plaintiffs’ claims

E. Removal statute, 1441: venue automatically satisfied

ii. venue in federal courts: 1391

(a) is for diversity, (b) is for fed question


(1) Residence: a judicial district where any D resides, if all D’s reside in same state



Subsection (c) defines residence for corp’s and assn’s




1. Resides in any jud district in wh/ subject to personal jurisdiction at commencement of action




2. For state w/ more than one district,





a. Any district w/ wh/ it has sufficient contacts for personal jurisdiction





b. If no such district, then the district w/ wh/ it has the most significant contacts


(2) A judicial district in which a substantial part of the events or omissions giving rise to the claim occurred



+ Substantial=anything more than incidental; nontrivial—related to fairness

(3) Fallback provisions, “if there is no district win wh/ the action may otherwise be brought”



(a)(3) says any 1 D must be subject to personal jurisdiction in the district when action commences



(b)(3) “can be found”—two interpretations, we must discuss both




1. Same as (a)(3): personal jurisdiction




2. Physical presence

(d) says an alien may be sued in any district

iii. transfer

A. 1404(a): use if original or removal venue is proper, to ask court to transfer to another proper venue


1. Must determine whether venue was proper in original court


2. Must determine whether venue and personal jurisdiction* as of date of filing are proper in new court




* Can be waived


3. If 1 & 2 ok, consider factors determining whether new forum is more convenient—more efficient, more just


a. Decision is in court’s discretion



b. P’s choice of forum is presumptively preferred, so factors must weigh strongly toward new forum



c. Factors capture interests of P, D, and judicial system (public and private factors)




eg, location of evidence and witnesses, place of events, cost, choice of law considerations, docket





congestion, relationship of community in wh/ court sit to the occurrences

Stewart Org v Ricoh: permissive fsc is just one factor, as is a state policy against them

B. 1406(a): premised on venue being improper in originating court, proper in receiving court


+ Court has discretion to dismiss or transfer

C. Law to be applied after transfer


1. Diversity



1404(a): Van Dusen rule, “law travels” (exception: not if no personal jurisdiction in orig. ct)



1406(a): “law doesn’t travel”


2. Federal question: “law doesn’t travel”

D. If originating court lacks personal jurisdiction but venue ok (unlike “Goldlawr,” when pjdx and venue lacking)


1. Most courts use 1404(a)


2. Some use 1406(a)


3. A few use 1631, permitting transfer when there’s a “want of jurisdiction”

E. More on forum selection clauses


1. Mandatory=designates a foreign tribunal or specific state tribunal



+ Transfer not possible, case must be dismissed if party files to dismiss or transfer


2. Permissive=eg “any court in Florida,” so cd be state or fed



+ Creates a possible alternate forum, where venue is proper (even if d/n meet 1391)



+ Transfer is possible if a party files motion to transfer



+If a party files only a motion to dismiss, will be treated as mandatory: must dismiss

NB: Stewart Org case is origin of rule for permissive fsc’s only creating an alternate forum

iv. forum non conveniens

A. General notes


1. Says despite venue being proper, case dismissed on theory there’s an alternate forum that’s more convenient


2. Overall question: is it reasonable to keep the case or to let the alternate forum hear it?


3. For dismissal only, not transfer

B. Requirements


1. There must be an available alternate forum



+ that has jurisdiction



+ in wh/ a remedy is available



+ D must submit to that forum


2. The balance of public and private concerns implicated by choice of forum must weigh heavily in favor of



dismissal



* Heavy burden b/c P’s choice of forum is presumptively favored



a. Private factors, pertain to convenience of parties: costs, witnesses, location of evidence, efficiency



b. Public factors, pertain to interests of forum state and judicial efficiency, intersystem efficiency




- Where it was filed: efficiency, interest of local community, cost, congestion




- Where it might be filed: judicial harmony, other policy considerations

Piper Aircraft v. Reyno


+ P’s presumption weak b/c foreign and based on getting best damages award


+ Public factors weigh against: limited interest in PA; need to apply Scottish law for 1 D and PA for other


+ Private factors weigh against: evidence and witnesses mostly in UK

Erie

i. basics

A. General idea: Any federal law adopted pursuant to Constitution is valid, and trumps state law to the contrary


because of Supremacy Clause


Any federal law not adopted pursuant to Constitution is invalid b/c it violates Reserved Powers Clause

B. Defining substantive and procedural law


1. Substantive=regulates primary human activity; outline court


2. Procedural=regulates in-court experience; litigation context, “specifies the meaner or means through which



claims may be adjudicated”


+ Much of this chapter involves identifying when rules that look procedural can be applied and when 



they are actually operating as substantive law that is overstepping states’ reserved powers

ii. background

A. Swift v Tyson

B. FRCP, 1938

C. Erie Railroad v. Tompkins, 1938


Erie rule=a federal district court exercising jurisdiction over a state law claim (ie diversity or supplemental)



must apply same state substantive law as would be applied by courts of the state in which the court sits

iii. track one

For federal constitutional, statutory, or nonprocedural common law

Analysis: Is there a potential conflict btw federal and state law?

Authority: Supremacy Clause (Art VI)

Applicability: Fed law must be broad enough to cover the circumstances:


(a) applies


(b) direct collision w/ state law

Validity: (a) Constitutional provision automatically valid


(b) Statute must be constitutionally valid: ie must be arguably procedural (source of test: Stewart Org)



Rationale: falls w/in Congressional power to create inferior courts, and therefore designate procedures




under which they operate

Stewart Org v. Ricoh 1988 SCOTUS

Court interprets 1404(a) broadly to cover forum selection clauses, so fed statute applies

Says 1404 is “doubtless capable of classification as a procedural rule,” so valid

Track One includes non-procedural federal common law: constitutional c-l, eg minimum contacts; statutory federal c-l; c-l to protect uniquely federal interests; foreign relations and customary int’l law; c-l of interstate relations

iv. track two

For rules promulgated pursuant to REA, including FRCP and FRAP (and for rule-based common law)

Analysis: Is there a potential conflict btw federal and state law?

Authority: REA, 2072, whose authority is Congress’s Art I and III power to create rules for federal courts, plus


Congress’s authority to delegate authority to judiciary

Applicability: Fed rule must be broad enough to cover the circumstances:


(a) applies


(b) direct collision w/ state law

Validity: (a) Rule must be constitutionally valid: ie must be arguably procedural: 2072(a)



(b) Rule must not abridge, enlarge, or modify a substantive right: 2072(b) 

Notes:


1. Congress narrowed the scope of power for federal rules by including “not AEM a substantive right” in 



text of 2072


2. Very strong presumption in favor of validity of federal rules

Sibbach, 1941

Auto accident case; D requests a physical exam for P, who refuses based on IL law

Arguments that this d/n AEM a substantive right: she waived the right to refuse the exam by coming into court;


The state right was also procedural b/c it arose only in the context of litigation

Cases that “backslid” into Erie omnipresence after Sibbach:

Ragan: Rule 3, commencement tolls SOL, so in conflict w/ state law not tolling until service, so state law prevails

Woods: 1332, if a state says an entity can’t file a suit in the state courts, it c/n file in federal court in that state

Cohen: Rule 23, had to give way to state law b/c of importance of a state policy

* Hanna v. Plumer, 1965, “but the genie back in the bottle”

Auto accident, Plumer is executor of one party

Service under Rule 4, to wife at residence, and state law says in-hand service required

SCOTUS says REA is the standard, and Rule 4 falls within its scope b/c it’s procedural

SCOTUS says Erie applies only when there’s no valid federal law, has no bearing on validity of federal rules

Walker v. Armco Steel, 1980

SOL case similar to Ragan

SCOTUS interpreted Rule 3 as not applying to avoid the conflict with state law and to avoid overturning Ragan

v. track three

For federal judge-made procedural standards, AKA free-standing procedural c-l (eg forum non conveniens, res


judicata, laches

Analysis: Is there a potential conflict btw federal and state law?

Authority: RDA, section 1652

Applicability: Standard must be broad enough to cover the circumstances:


(a) applies


(b) direct collision w/ state law

Validity: (a) Arguably procedural (within fed courts’ power to create rules of procedure)



(b) Must not violate refined outcome-determinative test (in the Hanna/York sense of violating




reserved powers, such that the effect on the outcome is clear at forum shopping stage)


Ways to put this part of the analysis:



+ From the forum-shopping stage, can you see a predictable substantial variation in the sense that the




remedy is altered significantly if you pick the federal court door?



+ Is the variation altering a substantive right significantly, as in York, where a huge part of the remedy




is taken away?



+ Forum shopping that would lead to inequitable administration of the law b/c P is from out of state.


Continuum of outcome determination

York



Gasperini


Byrd

Remedy avail in fed ct
Both fed and state have remedies available, but
Just a difference

but not in state court
state ct remedies are substantially less attractive;
of who decides: judge






“shocks the conscience” increases range of damages
or jury






awards over NY “materially deviates” standard

Afterthought: Byrd balancing: If the federal policy underlying the c-l standard outweighs the state interest


at stake


(1) Balance strength of federal policy underlying the c-l standard vs. strength of state’s policy/interest


(2) If federal interest outweighs, balance that against how strongly outcome-determinative the difference



between the federal and state laws is. If it’s a ‘softer’ effect, the federal interest might outweigh



BUT, this shouldn’t change the outcome of any analysis after Hanna’s refinement

Hanna part 2

Outcome determinative test “cannot be read without reference to the twin aims of Erie rule:

(1) discouragement of forum-shopping [that leads to (2) inequitable administration of the laws”

federal law in state court

A. State courts must adjudicate federal claims, Testa v. Katt (1947), but they use state procedural law

B. If federal substantive law and state procedural law conflict, 


reverse Erie problem
Simplified analysis: if state procedural law actually conflicts with applicable and valid federal law, state law must give way, ie state law may not act in a way that significantly alters a federal right.

Pleadings
i. general

+ A written document through which a party asserts a claim or defense or denies the legitimacy of one

+ Usually: complaint, answer, demurrer (challenge to legal sufficiency of complaint or answer), reply (answer to


answer; limited)

+ CA is a “code pleading state with a notice-pleading sensibility”

+ Federal pleadings: complaint, answer, reply to counterclaim, answer to cross-claim, 3p complaint, 3p answer


Also maybe free-standing cross-claim per Harrison Court

ii. notice pleading

AKA “simplified pleading”

+ Goal: to commence the litigation

+ Give enough info so other side can start preparing a case

+ Notice pleading must tell a story, from which we shd be able to see direct allegations of an element of a claim,


or draw an inference of one

A. Complaint: Rule 8(a)


+ Requirements



1. Must establish subject matter jurisdiction and justiciability w/ particularity



2. Short and plain statement of the claim ~ “outline or adumbrate the claim”



3. Demand for relief


+ Goal of complaint: to give fair notice to other side. Cannot be too short or too prolix


+ Can be challenged



--motion to dismiss



--motion for more definite pleading Rule 12(e)


+ Amended complaint treated as filed on original date if relation-back doctrine applies. If too different, no relation 




back

Dioguardi v. Durning, 1944

Judge Clark said the complaint met the requirements of Rule 8: “A short and plain statement of the claim showing the pleader is entitled to relief”

* Benefit of the doubt to plaintiff


+ Exceptions



--Fraud or mistake: “circumstances constituting fraud or mistake shall be stated with particularity” Rule 9(b)



--Statutory exceptions, eg Private Securities Litigation Reform Act, to enforce Securities Exchange Act, 




complaint must meet fact-pleading requirements (each fact linked w/ the claim it supports)



--Common law exceptions: “disfavored actions” (libel, slander, defamation); civil rights




Per AI, SCOTUS consistently struck these exceptions down




** But Bell Atlantic has been interpreted by some to require a heightened pleading standard in more





complicated, potentially expensive cases

Bell Atlantic v. Twombly, 2007

Antitrust case, where plaintiffs alleged ‘parallel conduct’ showing conspiracy. Per AI, they didn’t state a claim

B. Answer


1. Must admit or deny all allegations in complaint (usually done paragraph by paragraph)



--any allegations not denied are assumed admitted


2. Must raise all affirmative defenses, or risk losing them


3. Must include compulsory counterclaims, may include permissive counterclaim or cross-claim

iii. two critical pretrial motions designed to avoid a trial

A. 12(b)(6) Motion to dismiss: tests the legal sufficiency of the claim (sim to demurrer)


+ Assumes all facts are as P alleges


+ Measures whether P has stated a claim



* Intersection btw substantive and procedural law


+ There is a difference btw arguing P hasn’t complied with Rule 8 and hasn’t stated a claim:



12(b)(6) says you can see the facts and the claim, but the claim isn’t legally recognized


+ When D files 12(b)(6) motion, P must be clearer about the claim than in the complaint

Northrop v. Hoffman of Simsbury, 2nd Cir, 1997

P tried to get a mortgage and had trouble b/c of Honda dealership having gotten her credit report

+ Per AI, this case shows how low the bar is to state a claim: have some facts, a narrative, d/n have to identify


the legal claim

Kirksey v. RJ Reynolds, 7th Cir, 1999 (Posner)

P argued false advertising and adding nicotine to cigarettes

+ P’s response to 12(b)(6) motion was that they satisfied 8(a)(2); but that’s not enough at this stage


(“confused form with substance”)

+ P needed to lay out the claim and failed to 

B. Motion for Summary Judgment: tests the factual sufficiency of the claim


+ Comes after discovery


+ No benefit of doubt to P


+ Either side can file


+ Partial summary judgment is possible


Analysis 


1. Identify the moving party (NB: must meet burden of production for motion to be successful)


2. Ask whether they have the burden of persuasion



(usu: P has burden for each element of claim; D has burden for each element of defense)



a. If they do, they must show evidence for all elements




- opposing side must show just any evidence for an element good enough to put it in dispute





ie, show a genuine issue of material fact=reasonable jurors could disagree



b. If they do not, they can




(1) attack by affirmative evidence that an element can’t be met, or




(2) say there’s not sufficient evidence on the other side to meet an element (must show facts supporting arg)




- opposing side must show just any evidence for an element good enough to put it in dispute





ie, show a genuine issue of material fact=reasonable jurors could disagree

iv. rule 11

Requires lawyers and parties to do thorough investigation before filing a pleading.


+ If d/n have support for allegations and d/n say allegation is based on “information and belief,” may be subject 



to sanctions


+ Policing for bad-faith claims

Joinder

i. analysis for joinder and subject matter jurisdiction

1. Anchor claim: explain how it falls within 1331 or 1332

2. Can a subsidiary claim be joined?


a. Identify type of joinder and rule that controls


b. Give standard for the rule and apply



If NO, stop here, no joinder

3. Does subsidiary claim have an IBJ? (explain how it falls within 1331 or 1332)



If YES, stop here, no need to consider discretion

4. Is there supplemental jurisdiction over the subsidiary claim under 1367(a)’s “same case or controversy” standard?


a. The claims must arise from CNOF and be related such that one wd expect them to be tried in one proceeding


b. If anchor claim’s IBJ is diversity, all original P and D must meet complete diversity per Exxon



i.  This applies to all Rule 20 parties and all amendments



ii. Consider possible extensions of Exxon, eg being applied to a permissive c-c (almost like a new suit)




or also involving AIC



if either answer is NO, stop here, joinder not allowed over subsidiary claim

If anchor claim’s IBJ is 1331, SKIP to last step; if it’s 1332, continue here

5. Determine whether limitations of 1367(b) apply


Is the subsidiary claim a claim by a plaintiff



+ against a party joined pursuant to Rule 14, 19, 20, 24?



+ proposed to be joined pursuant to Rule 19?



+ proposed to be joined pursuant to Rule 24?



If ALL answers are NO, joinder and subject matter jurisdiction are ok, go to last step, 

6. If any questions above are answered yes, determine whether the jurisdictional requirements of 1332 are met


a. Is complete diversity satisfied among all literal P’s and D’s? (original + joined under R 19 and 24)


b. Are any concerns raised involving the principle against joinder devices to evade the complete diversity rule?



+ Analogize/distinguish from Kroger; consider how much P would have to anticipate/predict to see the 




new party being brought in



+ Consider situations like Guaranteed Systems v. American National Can: whether a court would




misread the limitations of 1367(b) to apply just based on step 5 above




(ie, if any question is answered yes at step 5, a court might say joinder isn’t proper, regardless of




1332 requirements being violated)


c. Is amount in controversy satisfied for the subsidiary claim?



If a or c answer is NO or b answer is YES, stop here, no joinder

7. Does 1367(c) give a reason for court to decline to exercise jurisdiction over subsidiary claim based on discretion?


+ the claim raises a novel or complex issue of state law


+ the claim substantially predominates over the anchor claim


+ the district court dismissed any claims with IBJ


+ other compelling reasons to decline jurisdiction 

** Remember venue must also be satisfied

ii. joinder of claims

A. By P against D


Rule 18(a)


Allows any other possible claim against same party to be joined


+ VENUE: if based on residence, no problem; if based on (2), may be problem if ‘substantial part of events’



is different for the joined claims. BUT can ask court to invoke ‘pendent venue’ doctrine

B. By D against P


Rule 13(a)


Compulsory counterclaim=you must file it, or you lose the opportunity to litigate it, 



IF it arises out of the same transaction or occurrence as the original claim 



AND d/n require add’l parties the court d/n have jurisdiction over



AND exists at the time of the pleading


+ minor exceptions: claims subject of another pending action at time action commenced; or by D subject to 



in rem or quasi in rem jurisdiction only, who asserts no counterclaims (thereby not submitting to jdx)


+ NOTE: this rule acts on D the same way claim preclusion acts on P


Rule 13(b)


Permissive counterclaim=it’s your choice, can file this claim together or separate



For subject matter jurisdiction, 




Majority rule: suppl jurisdiction will never be satisfied for permissive c-c, so it needs IBJ




Minority rule: “same transx or occurrence” of 13(a) is narrower than 1367(a), so it’s possible to





not meet 13(a), thus having a permissive c-c, without meeting 1367(a)





* This creates an “asterisk” when using the majority rule


Rule 18(a)


For D, allows any other claim to be joined with a counterclaim against a P


Rule 13(f)


Allows a D to plead an omitted c-c with court’s permission, if there’s an excusable reason, considering:



good faith; extent of delay; danger of prejudice to opposing party


VENUE: always ok b/c venue is established based on P’s claims, and P is considered to have waived objections

First-filed rule


1. First court may enjoin second action


2. Second court may stay, dismiss, or transfer its action, forcing party to assert claim in 1st action



--considered more polite

Semmes case

C. By co-parties


Rule 13(g)


Cross claim


1. Claim against another party on same side of suit, which can be defined two ways



a. all parties with same status (P, D, 3p)—AI prefers this definition, but we need to know both



b. all parties not in opposition to each other (cd include, eg, a D not in opposition w/ a P)


2. Elements



+ permissive



+ btw co-parties



+ must arise out of same transaction as original claim or a counterclaim

VENUE: established by P’s original claims, so no problem


QUESTIONS raised by cross claims


1. Is a claim filed in response to a cross-claim a cross-claim or a counterclaim?


Rainbow Management v. Atlantis, 1994


+ Once a cross-claim is filed, co-parties become opposing parties, so further claims are counterclaims



* Exception: if the cross-claim was only for contribution and indemnity, this is not true


+ Majority rule: follow text of 13(a): no exception for contribution and indemnity


2. When can a cross claim be filed?



Danner rule: P’s c/n file x-c’s against each other in absence of a c-c, wh/ makes them into co-party D’s,




allowing them to file an answer including cross-claims



Majority rule (from Harrison case): P’s can file x-c’s as long as from same transaction, in absence of c-c




This allows free-standing x-c’s though they’re technically not a pleading


Rule 18(a)


Allows any other claim to be joined with a cross-claim, even if not transactionally related (but if not, wd



need IBJ)

iii. joinder of parties

A. Permissive joinder by plaintiffs


Rule 17(a) (NB: not a rule of joinder; designed for D’s benefit, and can be waived)


a. Requires claim to be filed in name of real party in interest


b. Allows real party in interest to substitute for wrong party “until a reasonable time…after objection”


c. Allows claim to relate back to original claim for purposes of SOL, etc.


NB: b and c are at court’s discretion

Rule 20(a)


Permissive joinder of parties; allows multiple P’s to join together or P’s to join multiple D’s


1. Permissive b/c there’s no claim preclusion for joining diff parties, so parties can sue together or sep


2. Requirements



a. parties’ claims arise out of same transaction, occurrence, or series of transx’s or occurrences, AND



b. any question of law or fact common to all the persons will arise in the action   REMEMBER TO DO

Exxon Mobil case (Star Kist)


NB: Per Rule 20, misjoinder of parties is not ground for dismissal; parties may be dropped or added by ct


VENUE: Usu no problem w/ (a)(2) or (b)(2), but for joining multiple D’s, watch out for (1) problems

B. Joinder of parties by D’s [per AI, only by 13(h), 14, 19]


Rule 13(h)


Allows a D asserting a c-c or x-c to join a new party to that claim, in accordance w/ provisions of R 19 or 20


+ This gives the benefit of Rule 20 to D’s


VENUE: same as for 13(a) and 13(b): venue established from P’s pov


Rule 14


Impleader—allows a party to bring in another party for indemnification, or partial contribution


“If it’s my fault, they’re responsible for my damages”


+ Allows various kinds of claims, assume A v. B, B impleads C



1. The above, B v. C



2. For transactionally related claims, C can sue A



3. For transactionally related claims, A can sue C*




*** Watch out for Kroger-style and Guaranteed Systems-style problems


4. If c-c asserted against a P, P can use 14(b) to implead a 3p



5. 3pD can use Rule 14 to bring in other parties, too


+ Rule 18(a) allows other claims to be joined with a claim for indemnity under Rule 14

C. Intervention of absentees


Rule 24


Allows an absentee to say it has an interest in the case and wants to come in.


+ Absentee files motion to intervene, w/ the complaint it would file if allowed


+ Discretionary in practice, even under 24(a)


+ Court can impose restriction/conditions on intervenor’s participation


24(a)(2), intervention of right


Elements/requirements



a. Timeliness (considered contextually, time before intervening, prejudice to parties and intervenor)



b. Intervenor’s interest (in the subject matter: low threshold)



c. Action may impair or impede the intervenor’s ability to protect its interest (i.e., if no intervention)



d. Adequacy of representation


24(b)(2), permissive intervention


Rule from AI’s PP



a. Common question of law or fact btw intervenor’s claim or defense and the main action



b. No prejudice to original parties



c. Extent of intervenor’s interests, adequacy of representation, potential contribution to just adjudication

D. Interpleader

When there’s a single right, title, or stake, a stakeholder, and adverse claimants
+ Goal: avoid stakeholder (1) being subject to multiple liability or (2) being vexed with litigating in separate suits

+ Adverse=the claims must conflict or overlap

+ Modern rule: stakeholder can also have a claim to the stake


(Can create diversity for statutory interpleader; d/n destroy it for rule interpleader)

+ Can be asserted originally, or defensively with Rule 13(h) and 22 or Rule 13(h) and1335

Statutory: 1335
Rule 22

Subject matter jurisdiction
minimal diversity among
1332: complete diversity btw P and D’s


claimants; stake at least $500
   greater than $75,000

Venue
Any district where a 
1391: general statute


claimant resides

Personal jurisdiction
2361, nationwide service
4(k)(1)(A): state long-arm statute




and minimum contacts

Stake
Bond required
Bond optional

Injunctions
2361: allows all other
allowed as exceptions to Anti-injunction


proceedings to be stopped
Act to protect fed jurisdiction

E. Necessary and Indispensible Parties


Rule 19 (compulsory joinder)


1. Ought the party be joined? (Can we proceed w/o them w/o irreparable harm to them, parties, or jud sys?)



a. Is complete relief available to P and D without that party? *usu not considered sufficient



b. To what extent will the controversy, as a practical matter, affect an interest of the absent party?



c. D’s perspective: risk of incurring double, multiple, or inconsistent judgments/obligations



NB: these are interest of parties, interest of absentee, interest of judicial system


2. Can party be joined/is joinder feasible?



a. Personal jurisdiction (service)



b. Subject matter jurisdiction (use template, but “shoot right to the issue”; usu Step 5-6)



c. Venue (Address only if absent party objects, if good objection, they’ll be dismissed); usu not




a problem, only potentially if established under (1)


3.  If joinder is problematic, can we proceed without them in equity and good conscience, or should we dismiss?



a. Generally, look at same factors as above, can also be stated as interests of parties, absentee, jud system



b. Rule from 19(b)




(1) Extent of prejudice to absent party or parties




(2) Extent to wh/ prejudice can be lessened or avoided by





(A) protective provisions in the judgment





(B) shaping the relief





(C) other measures




(3) Whether a judgment rendered in their absence would be adequate




(4) Whether P would have an adequate remedy if action is dismissed



c. Some examples of how to avoid/lessen prejudice




+ Finding a different way to join the party, eg interpleader or impleader




+ Absentee can be invited to voluntarily intervene, and if they decline, may be fair to proceed w/o




+ Limit the amount of the judgment




+ Hold the proceeding until absent party can litigate an issue in another proceeding

Provident Tradesmens Bank v. Patterson, 1968

Car accident, Cionci was driving Dutcher’s car. Did he have permission? 

At SCOTUS, was Dutcher a necessary party?


+ Court finds no prejudice to Dutcher, so trial court shouldn’t have dismissed

Chapter 13, Res Judicata

Policy

1. Efficiency (judicial system’s interest)

2. Repose (D interest)

3. Fairness (everyone’s interest)

i. claim preclusion 

Elements


+ Same claim


+ Final, valid, and on the merits


+ Same parties or those in privity with them

A. Same claim

+ Second court must follow scope of judgment of first court

1. Primary rights approach


+ eg injuries to person, to character, to property; actions to recover real property, chattels;



claims against a trustee, contracts


+ Per AI, focus on the injury you’re trying to avoid or redress

2. Transactional approach


+ Restatement second of Judgments section 24: what constitutes a transaction or series of connected 



transactions is considered pragmatically



+ Whether facts are related in time, space, origin, or motivation (factual and legal overlap)



+ Whether they form a convenient trial unit (overlap in witnesses and proof)



+ Whether their treatment as a unit conforms to parties’ expectations and business usage (eg whether D 




expected P to bring both claims together)

+ Temporal scope affects same claim, eg claim usu includes events only prior to start of litigation

B. Final, valid, and on the merits


1. Finality, usu use R2dJ: “not tentative, provisional, or contingent”



a. Majority rule: final once entered or proclaimed by trial court



b. Minority rule: no preclusive effect until appellate process is complete (or appeals window expires)


2. Validity



+ Involves personal jurisdiction, notice (service of process), and subject matter jurisdiction 



+ Not often an issue


3. On the merits



a. If P won, that’s always on the merits (inc default judgment)



b. If D won, on the merits unless:




+ Dismissed w/o prejudice




+ Dismissed for lack of jurisdiction, improper venue, nonjoinder or misjoinder of parties




+ By statute or rule that dismissal d/n operate as a bar to another action




+ Dismissed for prematurity

C. Same parties or those in privity


+ Main point: nonparties and nonprivies aren’t bound as fundamental principle of due process


1. Party=(1) named; (2) served properly, so that personal jurisdiction acquired over all parties


2. Privity=of a nature that we ought to treat as a party for preclusion purposes



a. Successors in interest in property



b. Rights of party and nonparty are intertwined by substantive law, eg vicarious liability




Privity is unidirectional: if single party loses, privy can use claim preclusion, but if single party





wins, it c/n use claim preclusion against the nonparty despite privity relationship




People who are not parties can be benefited but not burdened



c. Party in a representational capacity (eg trustee, guardian, sometimes gov’t official, class representative)


3. Virtual representation? (AI calls this an enlargement of 3rd category)



a. Theory put forth by several courts in past



b. Can occur when a party in a suit can be said to have adequately represented the interests 



c. We need to recognize that some courts allow it, considering: were interests represented? Did court




consider effect on nonparties? Is nonparties’ constitutional right to be heard being neglected?

ii. issue preclusion

Elements


+ Same issue


+ Actually litigated


+ Decided and necessary


+ Same parties or those in privity with them

Full and fair opportunity to litigate the issue: this principle is presumed satisfied if the elements are met, but the 


presumption can be rebutted

A. Same issue: Should the issue be treated as the same in both actions? Is it reasonable?


pre-a. A significant change in law or facts makes it not the same issue (eg Sunnen, tax law changed)


a. Factual and legal overlap


b. Context (“nature of underlying claims”)


c. Efficiency: the more inefficient to relitigate (eg large overlap), the more likely to treat as same issue


d. Fairness



+ Not fair to let s/o relitigate if already had a chance



+ Tends to be very tied to circumstances of the case



+ Can include whether party knew about the 2nd case during case 1


+ Dimensions of an issue: broad or narrow definition will affect whether found same or not


+ Foreseeability: Evergreens problem: If use in 2nd case was unforeseeable, not the same issue

B. Actually litigated


Analysis/requirements


+ Was it raised by one of the parties?


+ Was it contested by the parties?


+ Was it submitted to the court for consideration?

C. Decided and necessary


1. Decided



+ Must be part of a final judgment or adequately deliberated and firm



+ Can be express (eg findings of fact and conclusions of law) or implied (NB: if implicit, also nec)


2. Necessary



a. Essential to the judgment (we won’t bind parties to dictum)



b. To measure: pull out the issue. If it changes the judgment, it’s necessary



c. Based on concern that if issue wasn’t nec, it might not have gotten full judicial attention and there may




have been little incentive to appeal


3. Potential exceptions



a. If initial forum provided less extensive or formal procedures



b. If party wasn’t allowed to appeal



c. If jurisdictional allocation is a factor



d. If there are differences in the burden of proof


4. Alternative determinations



a. Majority rule: neither is necessary, but any affirmed on appeal become necessary



b. Minority rule: Both were binding (uncommon now)



c. New York rule: Depends; examine what was decided and how. If the issue was adequately considered




and part of the foundation, then it’s binding —Aldrich v State of New York (negligent bridge 




design/act of god 

D. Same parties or those in privity


1. Party: named, served


2. Privity: successive property interest, intertwined rights in law, representative


3. New category: person not technically a party or in privity but who controls or substantially



participates in prior litigation


4. Mutuality



a. Traditional rule: only a person bound by a prior judgment can benefit from it



b. Modern rule: Stranger may invoke issue preclusion against prior party who lost in first case




+ “Stranger invokes”; issue preclusion c/n be asserted against a nonparty




+ Can be offensive (sword=used to establish part of P’s claim [or an affirm defense?]) 





or defensive (shield=used to defend against a claim [or an affirm defense?])




+ Parklane factos





1. Could nonparty have easily intervened in first case?





2. Would it be unfair to allow issue preclusion against the party?






+ If party had little incentive to litigate vigorously in first suit






+ If there are prior inconsistent judgments






+ If 2nd action affords greater procedural opportunities than 1st did



c. Status of mutuality




1. Federal courts allow nonmutuality for both offensive and defensive uses




2. Most state courts have abandoned defensive mutuality; many have abandoned both




3. Generally, nonmutual issue preclusion c/n be used against US gov’t

iii. intersystem preclusion

A. Basic rule: second court applies law of preclusion that first court would apply; “1st court controls scope of its


judgment”

B. Three scenarios


1. State to state: FFC clause


2. State to federal: FCC statute


3. Federal to state: Supremacy clause and inherent power of Art III courts



a. Some CA courts follow primary rights approach in a case where first case was in federal court



b. Semtek: For diversity cases, federal courts incorporate state law, so if 1st court is federal, it applies




the law of the state it sits in (so second court wd apply law of state the fed court sits in)

C. Nonmutuality and intersystem preclusion


+ Some courts say the law of preclusion that the first court wd apply only establishes minimum preclusive effect


+ So, minority view is a second court that uses nonmutuality will apply that doctrine when the first court



uses mutuality

iv. equitable exceptions

A. Cases show reluctance to create exceptions


Moitie (antitrust where some P’s refiled instead of appealing) “ ‘simple justice’ is achieved when a complex



body of law developed over a period of years is evenhandedly applied”


Reed (one person possessed the land, the other was due the rents); Porn (insurance claim & bad faith claim;


San Remo (federal takings claim)

B. Some lower courts have suggested occasional exceptions might be warranted

C. Issue preclusion does take into account equity and fairness as part of its analysis
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