

Plaintiff’s Checklist

Personal Jdx

· Statute √

· Due process √
Service of Process

· Statute √

· Due process √
SMJ

· Statute √

· Article III (Federal Courts) √
Venue

· Statute √
· Forum Non Conveniens √
I. Venue 
A. Overview 
i. Venue refers to the geographic location of the court in which a suit has been filed (county or judicial district).
ii. Very little relationship b/w venue and PJ/SMJ.

1. PJ = power of the crt over the individual

2. SMJ = power of the crt over the case (cannot be waived)
3. Venue = is the forum a convenient forum to litigate?
iii. Venue is the right of the D and CAN be waived.
1. Lack of proper venue does NOT automatically deprive crt of authority to adjudicate the claim.
2. If the venue is wrong ( provides D an opportunity to object & usually case is transferred to the right venue after objection is raised.; If D doesn’t object, the right is deemed waived.
iv. Criteria Used in Laying Venue
1. Site of relevant events

2. Location of real property in controversy

3. D’s residency or place of biz

4. P’s residence (less frequently used)

5. Location of the seat government

v. Venue Actions
1. Local – Claim that pertains to the ownership interests in real AND must be filed in location of real property.

a. Definition of varies from state to state - In CA, local if damage to real property (expanded definition).

b. Ex. Quiet title action.

2. Transitory – Claim does NOT pertain to real property.

a. Nature of the claim does not lock the controversy to any specific venue.

b. Ex. Contract, tort cases.

3. Mixed – A combination of local and transitory.

a. Consider what relief is desired – which ever action predominates determines type of action.

B. Venue in Federal Courts
i. Two Types:

1. General Statute (§ 1391)

2. Special Venue Statutes

ii. General Venue Statute: 28 U.S.C. § 1391

1. (a) Jdx founded only on diversity, action may be brought only in:

a. (1) Judicial district where any D resides (D’s domicile), IF all D’s reside in the same State.

i) I.e. If 4 D’s live in different districts of CA, can file in any of the three districts (Central, Northern, and Southern).
b. (2) Judicial district in which a substantial part of the events or omissions giving rise to the claim occurred.

i) First of Michigan Corp v. Bramlet: Bramlet alleges that IRA account was mismanaged and files arbitration action in FL. P files separate action in MI seeking an injunction. D responds that venue in MI is improper b/c not residents of MI & substantial events occurred in FL (filing of arbitration). 
1) RULE: Substantial events can occur in more than one district.
2) HELD: Court of appeals reverses b/c venue has to be a place where “substantial events” occur – s.e. did occur in MI & FL, .: P can file in either state.
3) NOTE: If multiple parties and multiple claims – must satisfy venue as to every party and as to every claim.
c. (3) Judicial district in which any D is subject to personal jdx, if there is NO district in which the action may otherwise be brought.
i) Fallback Provision – Used only if there is NO federal crt anywhere in the US where venue could be met under (1) or (2).
ii) Generally applies where substantially all events giving rise to the claim occurred outside US.
2. (b) Jdx NOT founded on diversity, action may be brought in:
a. (1) & (2) same as in (a)

b. (3) Judicial district in which any D may be found, if there is NO district in which the action may otherwise be brought.
i) Does not need to happen when action was commenced.

ii) Requires physical presence at some point in time.
3. (c) Corporate Residence: D that is a corporation shall be deemed to reside in any judicial district in which it is subject to personal jdx at the time the action is commenced.
a. Only relevant to (a)(1) or (b)(1) - deals with determining residence of corporations.
b. For purposes of venue, unincorporated association is treated the same as the corporation.
iii. Transfer of Venue (b/w federal courts ONLY)
1. Venue Proper in Initial Court ( § 1404(a)
a. If case filed in proper venue, crt may transfer to another proper venue where case might have originally been brought for the convenience of the parties. (use substantive law of the state where suit originally filed – for fed crts sitting in diversity only; if fed Q ( fed law is uniform)

i) Federal crt can transfer cases b/w 2 proper venues if venue and PJ would have been satisfied there at the time action was commenced.

ii) D has the burden of proof to argue why transfer is warranted.
2. Venue Improper in Initial Court ( § 1406(a)
a. If case filed in improper venue, court can dismiss OR transfer to proper venue where it could have been brought (use substantive law of the new state – for fed crts sitting in diversity only; if fed Q ( fed law is uniform).
i) Discretion to transfer is w/in the originating court. 
ii) NOTE: Cannot transfer from state to federal court ( can only REMOVE to fed crt AND cannot transfer to state court or foreign court
1) Smith v. Colonial Pen.: D wants case transferred b/c current courthouse is inconvenient for travel (no airport). 
a) P has burden of proof that current venue is proper.

b) D has burden of proof that new venue is proper & that parties would be subject to personal jdx there.

c) Factors considered whether to transfer courts:

i. Availability and convenience of witnesses and parties

ii. Location of counsel

iii. Location of books and records

iv. Cost of obtaining attendance of witnesses and other trial expenses

v. Place of the alleged wrong

vi. Possibility of delay 

vii. Prejudice if transfer is granted

viii. Deference given to P’s choice of forum

d) HELD: D did NOT establish the burden of proof to transfer venues b/c D’s inconvenience was insignificant.
iv. Forum Selection Clause
1. Contractual provision under which parties agree to file any suit arising under the contract in a designated forum.
a. If only motion filed is motion to dismiss, crt will dismiss.

b. If motion to transfer is filed (§ 1404 or 1406), then forum selection clause is just one of the factors.

c. FSC are generally enforceable.

d. FSC will NOT be enforced IF:

i) Clause was invalid for reasons of fraud or is overreaching.

ii) Goes against the public policy of the forum in which suit is brought.

iii)  If forum would be significantly unfair to litigate there.

2. Two Types

a. Mandatory – specifies either foreign court (outside of US) or specific state court.
b. Permissive – any court located in a specified state or region  - “in any court, whether federal or state, shall be brought in PN district...”
i) Jones v. GNC: Dispute arose over franchise agreement b/w P (CA) and D (PA). Permissive FSC in contract to file claims in PA. P filed suit in CA & D removed to federal crt (§ 1441) and then sought to dismiss or transfer under § 1406.
1) RULE: Under proper removal from state ( fed court, venue is automatically established. Removal = venue.

2) CA crt. refused to enforce FSC b/c it went against CA public policy which was expressly stated in a statute.

3) EXCEPTION to removal automatically establishing venue
a) If FSC was enforceable/ mandatory(?), then venue in CA would be destroyed even tho § 1441 created venue.

i. Crt says it will not transfer or dismiss under § 1406 b/c this clause is not enforceable in CA as mandatory clause b/c of CA statute ( .: there is venue, and will consider if can transfer under § 1404 b/c as a permissive clause it is permissive venue.

ii. Venue was proper in CA by virtue of proper removal of non-mandatory forum selection clause that was not enforceable in CA b/c of public policy.

b) Since FSC was NOT enforceable and venue was proper in CA, crt did not have to dismiss and had an option to either keep or transfer the case to an additional venue created by the FSC (§ 1404)

i. Crt used FSC as one of the factors & decided not to transfer to PA
C. Forum Non Conveniens

i. Definition: Common Law doctrine under which D may challenge the relative convenience of P’s choice of forum – judge made doctrine.
ii. Overview
1. Not controlling on the state courts - applied in federal courts only.
2. Applies when venue is proper but presumption of convenience is rebutted.
3. Not a transfer doctrine, rather a dismissal doctrine.

4. Presumption that P chooses the forum ( D has burden of proof

5. Note potential variations among the states
iii. Elements of FNC
1. Available alternative forum –AND–
2. Balance of public and private concerns weighs heavily in favor of dismissal
iv. Piper Aircraft v. Reyno: P, representing estate of Scottish citizens killed in plane crash, sued D’s, plane manufacturers (from PA and OH) in CA crt b/c of more favorable award damages. D’s removed, sought to transfer to PA (venue automatic & PJ met b/c substantial events giving rise to the claim took place in PA – where engine made & propeller put on plane) and then dismiss based on FNC. 
1. Available alternative forum
a. Alternative forum existed in Scotland b/c D’s waived PJ by submitting to jdx of Scottish crts AND waived any SOL defense
2. Balance of public and private concerns weighs heavily in favor of dismissal.
a. Fed crt granted motion to dismiss by relying on the balancing test.
3. Court erred b/c:
a. Presumption in favor of P’s choice of forum had little weight b/c P’s were not US citizens.

b. Dismissal is NOT appropriate just b/c the law of the alternative forum is less favorable to the P unless the remedy in the alternative forum is so clearly inadequate that the P would be deprived of all remedies.
i) Alternate forum is adequate as long as it provides some remedy for P
c. Private interest factors actually point in both directions.

v. Shiley Inc. v. Superior Court: P’s from various states sued manufacturers of heart valves (CA) in CA court b/c of more favorable laws.  D filed motion to dismiss per FNC claiming that case should be heard in P’s jdx.
1. #1 - TEST: Forum is suitable if
a. There is jdx over the D –and–

b. SOL is waived

2. #2 - Consider private interest factors and public interest factors of retaining the action for trial in CA.

3. HELD: If alternate forum is suitable and balancing weighs toward CA, CA will respect it even if there’s no c/o/a.
II. Erie Doctrine

A. Overview

i. Basic Propositions:
1. Fed Q case filed in Federal Court 
a. Fed procedural law & 
b. Fed substantive law
2. **Diversity case filed in Federal Court 
a. Fed procedural (b/c defines the character of that court) & 
b. State substantive law (b/c intent is NOT to change the state law)
3. State law claim filed in State Court 
a. State procedural (b/c it is a unique forum and the state law defines character of the court) &
b. State substantive law

4. Federal law claim filed in State Court:

a. State Procedural Law

b. Federal Substantive Law
ii. Substantive Law vs. Procedural Law

1. Substantive Rules - pertains the rules that regulate primary human activities 
a. E.g. the laws of torts, contracts, property & crimes.
b. Out-of-court law

2. Procedural Rules - pertains to the rules that regulate the secondary activity of litigation or other formal dispute resolution mechanisms
a. E.g. FRCP
b. In-court law 

c. A rule is procedural if it provides only the manner, means, or method through which a substantive right may be enforced.

3. Functional definition: Whether a particular rule should be treated as substantive or procedural depends on how that rule operates in the specific context in which it is being applied.

B. Erie Doctrine Background 

i. Swift v. Tyson: Asserted the idea that there was Federal General C/L. HOLDING: Federal court did not have to abide by State C/L b/c it was not w/in the meaning of RDA statute.
1. Problems: Fed and state crts applied different substantive principles to identical controversies; abusive forum shopping (Black & White Taxicab case – one taxicab co. changes state of incorporation to manipulate diversity jdx to get into federal crt w/ more favorable rule of law)
ii. Erie Railroad v. Tompkins: P is injured by a swinging door of a passing freight train. P (PA citizen) files diversity suit against the Erie Railroad (NY citizen) claiming injury due to Erie’s negligence. Dispute over whether to apply state law or Federal General C/L.
1. There is no transcendental body of common law.  All law emanates from a particular authority & that authority must have the power to adopt that law.

a. Federal courts do not have power to create laws ( power reserved to federal gov’t & thus federal general C/L is constitutionally invalid & cannot trump contrary state law
b. C/L is product of sovereign power – the State

c. Overturns Swift
2. HOLDING: Federal courts sitting in diversity must follow the substantive legal standards imposed by state law, including the state’s common law.
3. Refined Erie Rule: Fed crt sitting in diversity must apply the same substantive law as would be applied by the courts of the sate in which the federal district court sits.
4. Bottom Line: There is no such thing as Federal General Common Law BUT there is Federal Common Law.
iii. Rules of Decision Act (”RDA”) 28 U.S.C. § 1652
1. “The laws of the several states, except where the Constitution, treaties, or statutes of the United States shall otherwise require or provide, shall be regarded as rules of decision in trials at common law in the Courts of the United States, in cases where they apply”
a. I.e. Federal court must follow state statutes and certain fixed local customs.
b. RDA is triggered only in the absence of federal law
c. In the absence of valid fed law, apply state law by default
iv. Three Types of Federal Procedure Rules 
1. Statutes (T1)

2. Formal rules of civil procedure (T2)

3. Judge made procedural rules (T3)

C. Three Tracks Analysis 
i. Track One: Federal Statutes (Supremacy Clause)

1. When does T1 apply?

a. When case is brought in federal court & federal procedural statute conflicts with state law.
2. Analysis

a. Is the federal statute broad enough to cover the circumstances?

i) NO ( in the absence of valid federal law, apply state law
ii) YES ( go to step #3

b. Is there a conflict w/state law?
i) YES ( go to step #4

c. Is the federal statute valid?

i) YES - if rationally classifiable as procedural
1) EXAM: briefly explain why it is procedural) 
2) Valid fed law will trump state law to the contrary under Supremacy Clause
ii) NO ( in the absence of valid federal law, apply state law
3. Supremacy Clause 

a. If there is a conflict b/w fed and state law, valid federal law ALWAYS trumps state law to the contrary
4. Stewart Org., Inc. v. Ricoh Corp.: P sued D in AL court. D sought to dismiss b/c of forum selection clause in agreement that designated NY as forum for all suits. State law does not allow FSC while fed law does. 

a. Permissive FSC since did not specify “State court in Manhattan”; rather any court w/in geographic location of Manhattan

i) Rule of Thumb: If federal court can transfer ( generally permissive

b. Analysis

i) Is there a fed statute? YES – § 1404(a) 

ii) Is the statute broad enough to cover the circumstances? YES - it covers the point in dispute – whether to transfer the case to Manhattan  court
iii) Is there a conflict? YES – State law says no FSC, case can stay in Al; while fed law upholds FSC, transfer case to NY
iv) Is the fed law valid?

1) Is it rationally classifiable as procedural? YES – it provides a method for the court to determine proper venue for adjudicating the case
v) Since valid, federal law trumps state law under Supremacy Clause

5. Federal general common law vs. Federal common law 
a. Erie struck down notion of federal “general” common law BUT there remains valid federal common law.
b. Federal C/L is judge-made law, made case by case pursuant to some constitutional/statutory mandate – it derives from constitutional authority and are thus extensions of the constitution itself
c. Fed C/L presents a Track One problem b/c valid Federal C/L trumps state law to the contrary

d. Seven Categories of Fed Common Law (EXAM: need rough familiarity):

i) Constitutional 

ii)   Statutory 

iii)   Unique Federal Interests
1) Boyle v. United Tech. Corp: Wrongful death suit brought by parents of a pilot killed because of the faulty design of an ejection window in a helicopter. Crt held that UTC, the subcontractor, followed specifications given by the Department of Defense and that in this capacity they were immune from the suit under the fed law “military contractor defense.” 

a) Crt found this matter to be one of unique federal interest b/c UTC’s design was pursuant to a federal contract.
b) Court is empowered to create fed C/L principles to protect uniquely federal interests w/o violating Erie Doctrine BUT Congress is free to overrule the court.
i. Federal common law and state tort laws are in direct conflict.

ii. Step 2 of analysis falls under constitutional category, rather than statutory ( :. No need to ask if rationally classifiable as procedural
iv)   Foreign Relations/International Law

v)   Interstate Relations

vi)   Admiralty & Maritime
vii) Procedural Common Law (for us Track Three problem)
ii. Track Two: Federal Rules of Civil Procedure (Rules Enabling Act)

1. When does T2 apply?

a. When case is brought in federal court & FRCP conflicts with state law.
2. Analysis
a. Is the fed rule broad enough to cover the circumstances?

b. Is the rule in conflict with state law?

c. Is it valid?

i) Is it rationally classifiable as procedural?

ii) Does the rule abridge, enlarge or modify any substantive rights?

3. The Rules Enabling Act (REA) - 28 U.S.C. § 2072:

a. The Supreme Court shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts . . . and courts of appeals.

b. Such rules shall not abridge, enlarge or modify any substantive right.
i) Rationale: Congress has power to regulate federal crts under the power granted by constitution; thus, it is allowed to delegate that power to S. Crt.
4. The REA and Erie

a. While FRCP rules will be considered federal laws and thus trump state law under the Supremacy Clause ( must still ensure that the rules are constitutionally valid.
i) The rule must be rationally classifiable as procedural
1) Court cannot make substantive law unless expressly allowed by statute 

ii) The rule may NOT abridge, enlarge, or modify any substantive rights.
5. Sibbach v. Wilson & Co.:  P sued D for injuries in car accident. D requests P to take a physical exam under FRCP 35(a). P refused to comply b/c IL state cal did not allow judges to order such exams. 
a. P conceded that the rule was procedural – b/c its describes method w/which crt can gather information - to come w/in IL law.

b. P argues that right to be free from judge ordered exam is a significant right BUT it does not make the right substantive

c. Thus, the rule created by court does NOT abridge, enlarge or modify any substantive right.

d. HOLDING: Crt did not violate REA in enacting the rule or in applying it.
e. Bottom Line: Very strong presumption that federal rules are valid (low threshold test & very easy to pass).
i) READ note 2 CAREFULLY

6. Hanna v. Plumer: P sues D’s estate (in MA federal crt) for injuries suffered from accident in SC. FRCP allows service of process at suitable residence, while state law requires in hand service of process w/in 1 yr. Summons left w/P’s wife at the residence.
a. ISSUE: Whether in a diversity case, “service of process shall be made in the manner prescribed by state law or that set forth in Rule 4(d)(1). 
b. Apply Track II framework established in Sibbach
i) Is the Fed Rule 4(d)(1) broad enough to cover the circumstances?
1) Issue is how to effect service of process; the rule defines how to effect service of process 

ii) Conflict w/state law?
1) Yes, b/c state says in-hand service only while federal rule is a lot more flexible – anyone at suitable place of residence
iii)  Is it valid?
1) Is it arguably procedural?
a) Yes, b/c it prescribes the manner in which D is to be notified of a pending suit
2) Does it abridge, enlarge, or modify a substantive right?
a) The federal rule does effect the substantive right 
b) BUT it does NOT abridge, enlarge, or modify a substantive right
i. **Looking for substantive advantage of federal forum (e.g. if federal crt chosen b/c it would alter SOL)
c. HOLDING: Since conflict exists, rule is procedural, but it does not AEM a substantive right, therefore, Federal rule is valid.
7. Walker v. Armco Steel: P sued D for negligence in OK fed crt. Complaint filed w/in SOL but not served on D until after the SOL had run. State law: action is not commenced for purposes of SOL until service is made. Fed law: civil action is commenced by filing the complaint.
a. P interprets this rule to mean that filing the complaint = tolling of SOL

b. Is there a conflict?

i) Assuming P’s interpretation is correct (there is a conflict b/w Rule 3 and State law

ii) Is the rule broad enough?

1) NO b/c no indication that federal rule intended to toll SOL or displace state tolling rules (it only talks about commencing the action)
c. HOLDING: Since fed rule is not broad enough ( no fed rule on point & must follow state law (state law = tolling by service of process).

8. NOTE: If a fed statute/rule is not broad enough to control the issue, the Erie and RDA generally require that the court apply state law.
iii. Track Three: Federal Procedural Common Law

1. When does T3 apply?

a. When case is brought in federal court & federal judge-made procedural law conflicts with state law.
i) e.g. Doctrine of Forum Non Conveniens, doctrine of claim and issue preclusion (not made per statute).
2. Analysis

a. Is the fed rule broad enough to cover the circumstances?

b. Is the rule in conflict with state law?

c. Is it valid?
i) Is the federal standard consistent with the inherent judicial authority to create procedural law?

ii) Is it outcome determinative at the forum shopping stage?
3. Judge can make federal C/L:

a. If no statute, federal rule or constitutional rule on point

b. Judge can then only make procedural federal common law

i) Federal crt cannot use its legal or equitable powers to create substantive law.
ii) Fed remedies and state equitable remedies do NOT have to be identical. BUT if there are NO State remedies ( there can be NO Federal remedies.
4. Guaranty Trust Co. v. York
a. P sued D for breach of fiduciary duty in fed crt (diversity jdx).  State SOL already expired, but case can be heard in fed crt based on doctrine of laches (fed C/L).
i) SOL = statutory

ii) Laches = judge made; flexible. Did the party wait too long to bring the claim that the other side is prejudiced in some way?

iii) Is the fed rule broad enough to cover the circumstances?
1) YES b/c issue here is whether party filed in a timely fashion –doctrine of laches is defined as to make that determination on a flexible basis.
iv) Conflict w/state law?

1) YES b/c fed C/L still allows filing the suit while under state SOL the time has run out.

v) Is it valid?
1) NO – b/c crt is applying a procedural doctrine in a way that creates a new substantive right - it creates right no longer authorized by State law.
2) Fed Judge made common law is outcome determinative if it produces a different outcome than if the case was filed in state court ( thus, it cannot govern.

a) Outcome-Determinative Test: Fed rule should not affect the outcome in the case – whether it is brought in state or fed court ( outcomes should be roughly similar.

b. HELD: Doctrine of laches ‘revived’ a right that no longer existed under state law ( operated in a substantive way & .: invalid since crts do NOT have equitable authority to make State substantive law (holding of Erie). State law governs and bars the claim b/c SOL has run.

5. Byrd v. Blue Ridge Rural Elec. Coop., Inc.
a. P was injured while working on a project for sub-contractor employed by Blue Ridge. D claims P is a statutory EE and only entitled to Worker’s Comp. ISSUE: Who decides whether P is a statutory EE or not?
i) Conflict?

1) State law – judge decides; Fed law – jury decides 

ii) Broad enough?
1) YES b/c fed rule allocates authority of jury to decide facts and addresses the precise issue at hand.

iii)  Valid?
1) Application of fed law would effect the outcome (i.e. possible that jury would rule differently than a judge) BUT we will apply it anyways b/c there is a strong federal policy that recognizes fact finding authority in the jury (don’t want to mess with judge/jury relationship)
2) Byrd “Burden Balancing” Test: Very strong federal policy CAN trump state law even if the federal law would conflict with state law to the contrary.

b. HELD: Fed law trumps state law b/c of strong federal policy to trial by jury.
6. Hanna v. Plumer (Part II)

a. York OD test should NOT be applied mechanically ( must consider other factors to maintain the “TWIN AIMS” of Erie:
1) Avoiding abusive forum shopping (as in B&W Taxicab) -and-
2) Avoiding unequal administration of the law

b. Every procedural rule could arguably be outcome determinative and loose standard as applied in York is too vague.  
c. “Refined Outcome Determinative” Test:

i) Outcome Determination must be limited to the forum shopping stage.
7. Gasperini v. Center for Humanities, Inc.
a.  P awarded $1500 per picture for 300 photographs lost by D. D sought to have jury award reviewed. NY state law allows appellate review if damage award “deviates materially”, while Fed law applies “shocks the conscience” standard. ISSUE: What standard for award review should be used?
b. Which Track?

i) The 7th Amendment (Track I)?
1) Constitutional amendment is automatically valid
2) BUT Crt interpreted 7th A to mean that there is NO conflict b/w 7th A and state law – so NOT really a Track I problem

a) Would not violate 7th A re-examination clause for fed trial crt to apply “deviates material” standard and for fed appellate crt to review that under abuse of discretion basis 
ii) FRCP 59 (Track II)? 
1) Court – Not a Rule 59 problem b/c “shocks the conscience is not part of the rule” – maybe a legal standard the crt looks to in order to determine whether to grant a new trial, but the rule itself must come from elsewhere (either NY “materially deviates” law or elsewhere) ( not Track II problem
2) Scalia – It is a Track II problem b/c implicit in Rule 59 is the federal standards
a) Interpretation of the rule IS the rule & interpretation of the rule is “shocks the conscience
iii)  “Refined OD Test” Track III Analysis?
1) Is the fed standard broad enough to cover the circumstances?

a) Yes, b/c its the standard judges use to determine if the damage award is excessive and whether to grant new trial based on abuse of discretion.
2) Is there a conflict?

a) Yes - NY law (materially deviates is more stringent) while Fed law (shocks the conscience) allows larger award of damages.
3) Valid?

a) Arguably procedural?
i. YES b/c allocates judge/jury relationship as to determination of damages.
b) Outcome Determinative at the FSS?
i. YES - but not as blatant as in York. OD here is different than in York b/c it is a matter of degree (larger v. smaller damages) rather than an all or nothing proposition as in York.
ii. This case is something b/w York and Hanna & illustrates the OD at the FS stage when the size of damages is being altered by the federal judge-made standard.
c. HELD: The Refined OD Test shows that the outcome would be different at the forum shopping stage and thus, NY “materially deviates” standard should apply. 
8. The Doctrine of Claim Preclusion

a. Definition: Precludes litigation of a claim that has previously gone to judgment.

b. Necessary Elements:

i) Same claim

ii) Final, valid, and on the merits
iii)  Same parties (privity)
c. Semtek v. Lockheed
i) P sued D in CA state court for breach of contract. Case #1 was dismissed b/c barred by CA SOL. P brought Case #2 in MD where SOL had not yet expired, but MD crt dismissed b/c CA dismissal barred complaint from being filed elsewhere (claim preclusion). ISSUE: In applying the doctrine of claim preclusion, was MD court bound by CA law or the federal law?

1) General Rule: Initial court entering judgment determines the preclusive effect of its judgment.
ii) Track II
1) D claims FRCP 41(b) applies – dismissal of action, unless otherwise stated, operates as adjudication upon the merits 
a) On the merits means that cannot re-file in this court; does NOT preclude from re-filling elsewhere – one court cannot announce a procedure for other courts.
b) Is the rule of civ procedure broad enough to answer the question? 

i. This federal rule is NOT broad enough to cover the issue – does not define the preclusive effect of federal crt judgments; rule speaks narrowly as to whether can re-file in this Fed court only.
ii. Since not broad enough, Track II N/A
iii) Track III
1) CA law - would not give CA judgment preclusive effect; can re-file elsewhere
2) Fed law – generally precludes the same valid claim form being re-filed elsewhere.
3) Basic Rule: Federal Common Law determines the scope of all fed crt judgments. BUT in diversity cases, fed crt can incorporate the law of the state in which it sits unless there is overriding policy to the contrary.
a) Crt says that federal law is NOT consistent with state law b/c in diversity cases, fed law incorporates principles of state law.
i. Doctrine broad enough to cover the circumstances and is designed in a way to avoid the conflict – it defines the scope of fed crt judgment but does not contradict state law in order to avoid the Erie problem
b) Therefore, NO conflict b/c federal law will apply CA law which says case can be filed in MD. 
III. Pleadings and Discovery
A. Pleading 
i. A written document filed in court that initiates a lawsuit and asserts a claim or a defense or denies the legitimacy of a claim or defense asserted by an opposing party 
1. Ex. Complaint, answer, demurrer.

B. Types of Pleadings
i. Fact/Code pleading

1. Created a single form of action ( a civil action
2. Liberalized joinder of parties & claims

3. Created “fact” pleading ( Must plead sufficient facts to establish a claim

4. Merged law and equity

a. Now just one court that hears civil actions – can bring legal and equity forms of actions to which the same rules of pleading apply

ii. Notice (simplified) Pleading
1. Background

a. Modern system of pleading adopted under FRCP

b. Adopted a simplified pleading standard – “a short and plain statement…”
c. Limited the role of pleading to the initiation of the lawsuit

d. Created other devices to develop issues and facts
i) Discovery: Process thru which parties to a lawsuit or a potential lawsuit gather info to support their claims/defenses.
ii) Pre-trial conferences
iii) Summary judgment: Allows for pre-trial adjudication of a case when after discovery it becomes clear that P doesn’t have enough evidence to prove his case.
e. TYPES
i) FRCP 7(a): Pleadings

1) Complaint and an answer

2) Reply to a counterclaim 
3) Answer to a cross-claim, if the answer contains a cross-claim

4) Third-party complaint, if a person who was not an original party is summoned under the provisions of Rule 14 –AND–

5) Third-party answer, if a third-party complaint is served.
6) NO other pleading shall be allowed, except that the court may order a reply to an answer or a third-party answer.
ii) FRCP 8(a): The Complaint

1) Original claim, counterclaim, cross-claim, or third-party claim shall contain:

a) Short and plain statement of the grounds upon which the court's jurisdiction depends

b) Short and plain statement of the claim showing that the pleader is entitled to relief –AND–

c) Demand for judgment for the relief the pleader seeks

2) Dioguardi v. Durning: P’s complaint against the Collector of Customs stated a series of grievances related to imported bottles of tonics that the Collector either improperly auctioned or converted. Complaint dismissed b/c it failed to state facts sufficient to constitute a c/o/a.

a) Purpose of the complaint is to initiate a proceeding.

b) By looking at P’s complaint you can figure out what the case is about.

c) Unless it is grossly inadequate, it is NOT necessary to state facts for each c/o/a – just needs to be enough to establish a claim.

d) HELD: P properly pled complaint under fed pleading req’t.

3) Responses to a “Failure to Conform”

a) Move to dismiss for failure to conform:

i. Too little information

ii. Too much information (prolix)
iii. Ex. 200 paragraph complaint that it buries the claim
iv. Note generous provisions for amendment under FRCP 15(a) & the “relation back doctrine”
v. If file amended complaint, the complaint will relate back to the date when SOL was satisfied
b) Move for a more definite statement under FRCP 12(e)
c) D may ignore the defect
4) Exception to Rule 8
a) General Rule

i. FRCP 8(a): Simplified pleading for all civil actions filed in federal court - “a short and plain statement…”
b) EXCEPTION: For allegations of fraud or mistake

i. FRCP 9(b): Any allegations regarding fraud or mistake must be stated with particularity.

a) Leatherman v. Tarrant County: P sued two municipalities claiming a violation 4th A rights. P claimed that municipality failed to properly train officers. D argued that heightened pleading req’t applies b/c: 1) under respondeat superior should be immune from these suits & 2) relaxed pleading leads to time consuming discovery. 
i) HELD: Crt rejected D’s argument - confused liability with immunity & heightened pleading req’t only applies in two cases (fraud or mistake) and .: N/A here.
iii) The Answer
1) FRCP 8(b): Defenses
a) D in good faith must admit or deny or deny on information & belief each allegation by short and plain statement.
i. King Vision v. Dimitri’s Restaurant: D filed a “response” to complaint. Response did not admit or deny allegations but demanded strict proof. 
a) HELD: Rule 8(b) gives D three options in an Answer. D did NOT properly respond to the complaint and thus deemed to have admitted to all allegations. P wins.

2) FRCP 8(c): Affirmative Defenses
a) In a pleading to a preceding pleading (complaint, counterclaim, cross-claim, or third-party claim)

b) Party must state any matter constituting an affirmative defense

i. Negative defense – denial of an allegation
ii. Affirmative defense – a defense that defeats an otherwise legitimate claim
c) D has burden of proof and MUST raise in an answer; if fail to raise, will deemed waived. 
iv) FRCP 12(b): Motion to Dismiss
1) Rules of pleading do NOT apply since a motion is not a pleading.

2) 7 defenses that D can assert by motion prior to filing an answer:
a) (1) lack of jurisdiction over the subject matter
b) (2) lack of jurisdiction over the person
c) (3) improper venue
d) (4) insufficiency of process
e) (5) insufficiency of service of process
f) (6) failure to state a claim upon which relief can be granted
g) (7) failure to join a party under Rule 19
3) Rule 12(b)(6) motions are subject to Rule 8(a)’s simplified pleading standards.
4) Northrop v. Hoffman of Simsbury: P sued D under Fair Credit Reporting Act for unauthorized credit inquiry. P filed suit under wrong § and crt granted D motion to dismiss for failure to state a claim upon which relief could be granted (D not a consumer reporting agency to whom FCRA applied). 
a) Complaint may be dismissed only where it appears beyond doubt that P can prove NO set of facts in support of his claim which would entitle him to relief.

b) HELD: CA reversed motion to dismiss b/c citing wrong section does NOT preclude P from proceeding with case. P’s allegations may be able to prove that D’s are “users of information” under FCRA – thus stating a legitimate claim where relief could be granted. 

5) Kirksey v. R.J. Reynolds Tobacco: P filed a suit against tobacco co. alleging fraudulent and deceptive marketing campaign. D filed 12(b)(6) motion: Facts alleged in complaint do not add up to a tort under IL law that would recognize this claim and even if there was a claim, it would be preempted by fed law. P responds that his complaint is sufficient under Rule 8(a)(2) and he is not req’t to state a legal theory at this point.
a) P does meet req’ts of 8(a)(2) b/c there is a short and concise statement of the claim BUT Rule 8(a)(2) is NOT immunity from a motion to dismiss.

b) RULE: If 12(b)(6) motion to dismiss is filed, Plaintiff: 
i. Must File a response

ii. Response must point to an existing law OR a developing area of law that will recognize a claim for which relief could be granted

iii. Cannot rest on his pleading to establish a claim

iv. Burden shifts to P to convince a crt that there is a claim

c) If D met his burden of proof by showing there is no claim, it is NOT enough for P to just show that procedural req’ts of 8(a)(2) satisfied b/c substantive req’ts of 12(b)(6) were NOT met by pointing out what the claim is.

d) HELD: Claim properly dismissed under 12(b)(6).

IV. JOINDER OF CLAIMS AND PARTIES
A. Joinder of Claims by P’s and D’s
i. Claims and Counterclaims

NOTE: Venue is automatic in counterclaims b/c it is established by P’s original claim. 
1. FRCP 18(a) - Joinder of Claims: A party asserting a claim may join as many claims as the party has against an opposing party.

a. Plaintiff’s rule

b. P can bring in ANY claim in one suit against a D regardless of the origin of the claim – it is permissive and P is not required to bring them in.

c. BUT it must be consistent with SMJ – every claim must satisfy the SMJ (federal Q, diversity or supplemental jdx).
2. FRCP 13(a) - Compulsory Counterclaim: A pleading shall state as a counterclaim any claim which:
a. Exists at the time of serving of the pleading

b. Arises out of the same transaction or occurrence as opposing party’s claim      -AND-
c. 3rd party must be under jdx of the crt 
d. BUT the pleader need not state the claim if (1) at the time the action was commenced the claim was the subject of another pending action, or (2) the opposing party brought suit upon the claim by attachment or other process by which the court did not acquire jurisdiction to render a personal judgment on that claim, and the pleader is not stating any counterclaim under this Rule 13.

i) Defendant’s rule (but either P or D can be forced to file a counterclaim)
ii) NOTE: If same transaction test is satisfied then § 1367(a) test for supplemental jdx is automatically satisfied.
iii) Parallel Federal Proceedings: Failure to assert a counterclaim in the original lawsuit operates as a bar to filing the claim in a 2nd suit only if the 1st suit has gone to judgment. If not, then 1st case should be allowed to proceed by either enjoining 2nd proceeding or staying/dismissing/transferring the 2nd case.

1) Semmes Motors v. Ford Motor: Case #1: P (dealership) filed for injunctive relief in NY to prevent D from contacting customers. D files a counterclaim for fraud b/c believes P is filing false warranty claims. NJ denies injunction. Case #2: P files same suit in NY fed crt. D announces intent to terminate dealership. P amends NY complaint to include termination claim. NY crt grants temporary injunction against D from terminating dealership & limited customer contact.  D appeals the NY rulings that granted injunction and denied D’s motion for a stay pending resolution of NJ action.
a) ISSUE: Should the NY court stay its proceedings until the judgment is rendered in the 1st case if they were the same proceeding?
i. P’s termination claim (NY) was compulsory b/c both NY (termination) & NJ (injunction) claims have factual and legal overlap – concern Semme’s warranty work.

a) No policy reason why termination claim wasn’t brought in the first proceeding.

b) Once D counterclaimed against P, Rule 13(a) req’d P to “reply” to the counterclaim w/in 20 days (Rule 12a2) any claims they had against D that arose from same transaction or occurrence.

b) HELD: NY crt should stay proceedings in case #2 until resolution of case #1 (NJ) b/c it is transactionally related to the 1st case.
3. FRCP 13(b) - Permissive Counterclaims: A pleading may state as a counterclaim ANY claim against an opposing party NOT arising out of the transaction or occurrence that is the subject matter of the opposing party's claim.

a. May be filed.

b. Can only be filed if SMJ is satisfied.

i) Burlington Northern RR Co. v. Strong: Case #1: Personal injury claim brought by Strong v. Burlington. Strong was awarded damages. Case #2: Burlington brought separate suit (K claim) to set-off damages $11k Strong was already paid by insurance. Strong claims its a compulsory counterclaim and the claim is now barred under FRCP 13(a) b/c should have been filed in a pleading in the first suit.
1) Logical Relationship Test – Does the counterclaim arise out of the same transaction or occurrence as the opposing party’s claim?

a) Looking for legal AND sufficient factual overlap that makes sense to bring the claims together

2) Here, Case #1 – tort claim & Cast #2 – contract claim ( two claims did NOT arise out of the same transaction.
a) Can also argue that case IS factually related and arises out of the same facts. BUT crt did not find that LR Test was met for policy reasons - crt is less likely to find a compulsory counterclaim if the consequences are such that the party loses the claim.
3) HELD: No legal overlap and insufficient factual overlap. Therefore, claim is permissive & can be brought separately.
4) Maturity Exception: Even when counterclaim meets the LR Test, do NOT have to assert it as compulsory IF it has not matured when the party serves his answer.
a) Burlington did NOT have the claim for set-off until the judgment was entered in favor of the P in Case #1 ( .: not compulsory.
b) B did have a claim for re-coupment: if we lose we are entitled to recoupment; judgment is not necessary to initiate this claim.
5) Burlington’s Alternate Strategy: File a claim with the answer hoping to convince the crt that it’s the same transaction and comes w/in crts supp. jdx; if lose, can re-file in separate suit later.
ii) Hart v. Clayton-Parker: P filed claim for unfair practices under the fed statute (Fed Q claim). D filed a counterclaim for debt collection claim (state claim). P claims crt does not have jdx over counterclaim b/c no Fed Q or diversity. D claims its compulsory (automatic supp. jdx).
1) RULE: 

a) Permissive Counterclaim - Can only be filed in Federal Court IF there is an independent basis for jdx (diversity of Fed Q). 
b) Compulsory CC - Can be filed in Fed Crt IF there is an independent basis for jdx OR falls w/in crts supplemental jdx.

2) General RULE:

a) Compulsory CC ( supplemental jdx automatic
b) Permissive CC ( NO supplemental jdx
3) Although a conceptual overlap, facts used by P will not be the same as facts used by D to prove their claims – claim and counterclaim are legally and factually distinct ( .: counterclaim is not compulsory.
4) HELD: No jdx by fed crt over D’s counterclaim b/c it is not compulsory and there is no independent basis of jdx.
ii. Cross-Claims
1. Definition: 
a. Cross Claim = claim filed against a co-party.
b. Co-party = anyone who is not in an adverse relationship to one another; persons who are on the same side of the litigation.
2. FRCP 13(g) - Cross Claim Against a Co-Party: A pleading may state as a cross-claim any claim:
a. By one party against a co-party –AND–
b. Arising out of the same transaction or occurrence as the original action or counterclaim.
3. Cross claims are permissive BUT can become a compulsory CC once a co-party becomes an opposing party.
a. Cross-Claims vs. Counterclaims
i) RULE: If a party files a CxC against a co-party and the claim is substantive, the co-party becomes an opposing party. Thus, in its answer it must file any compulsory CC’s it may have - i.e. any claims that exist at time of pleading & arise out of same transaction.
1) Substantive = NOT merely a claim for contribution and indemnity (Ex. breach of K claim).
ii) Rainbow v. Atlantis: Case #1: Atlantis filed CxC against Rainbow for indemnity and B/K. Rainbow filed CxC against Atlantis for indemnity, but not for damages to vessel. Case #2: Rainbow sues to recover for damages.
1) ISSUE: Was Rainbow’s 1st claim a compulsory CC or a permissive CxC?

2) HELD: Co-parties become opposing parties after an initial CxC is filed by one of the parties. Once CxC is filed, the opposing co-party must answer by a pleading (7a) w/in 20 days (12a) and all compulsory claims must be filed (13a). Since Rainbow’s claim for damages existed at the time of pleading and it arose out of the same transaction as Atlantis’ CxC, Rainbow’s claim for damages was compulsory CC and needed to be filed in Case #1.
3) Note 5 – SMJ
a) If satisfied transactional test in 13(a) will satisfy constitutional test of § 1367(a)
b) Does § 1367(b) limit the crts supplemental jdx?
i. Focus of the statute is on limits that P’s or would-be P’s cant do – Atlantis is a D so this statute would NOT apply
4. Cross-Claims by P’s and D’s: 2 Views
a. Danner Rule: P’s may not CxC against co-party P’s unless a D has filed a CC against all of the P’s.
i) Rationale: Unless co-party P’s are put in defensive position to one another, Rule 13(g) – “A pleading may state as a cross-claim…” does NOT apply. Cross-claim itself is NOT a pleading, so if there is no CC to reply to ( there is no pleading to file other than the original complaint.
b. Harrison v. MS Carriers: Any co-party can file a CxC as long as the CxC arises out of same transaction or occurrence.
i) This crt rejects Danner and says that CxC is proper.
ii) However, to establish joinder need to satisfy both: Federal rule –and– SMJ.
iii) Did the crt have SMJ over the cross-claim?
1) No independent basis of jdx since not a Fed Q claim & not based on diversity ( only possibility is Supp. Jdx

2) § 1367(a) – grants fed crt jdx over claims that are part of the same constitutional case – looks like it is satisfied, but s/t to § 1367(b)

3) § 1367 (b) – P’s anchor claim is based solely on diversity

a) Against a person made parties under Rules 14, 19, 20, or 24?
i. YES - CxC was a claim by P against persons made parties under R20 (all joined pursuant to the rule) 

b) When exercising suppl jdx over such claims would be inconsistent w/jdx requirements of § 1332?
i. Jdx requirements of § 1332? Complete diversity & AIC – inconsistent b/c would allow non-diverse parties to sue each other in Fed crt.
c. Asserting Unrelated Cross-Claims
i) Rule 18(a) – A party asserting an original claim CC, CxC or 3rd party claim may join ALL related or unrelated claims.

1) I.e. Once you get in thru another rule (i.e. 13(g)), can bring in ALL other related or unrelated claims.

2) BUT must still meet SMJ as to each claim.
B. Permissive Joinder of Parties by P’s
What parties P may voluntarily choose to include as Co-P’s or D’s in the lawsuit?

i. Real Party in Interest
1. Rule 17(a):  Every action shall be prosecuted in the name of the real party in interest.
a. Real party in interest – person who has legal right to sue: 
i) Injured person -OR-
ii) Someone who represents the injured person.
b. (a)(i): Action cannot be dismissed b/c real party isn’t named unless reasonable time has passed after the objection was made.
c. (a)(ii): Relation-back provision
i) If action was NOT brought by real party in interest, crt will allow to substitute in w/in reasonable time the real party in interest.
ii) Substitution will relate back in time as if the action had been commenced in name of real party in interest.
1) Green v. Daimler Benz: Green sued manufacturer and retailer for damages to his car. D’s file motion for summary judgment per FRCP 17 b/c Green was not a real party in interest. Insurance co. is the RPI.
a) While Penn. law allowed actions to be prosecuted by and in the name of the real party in interest, Fed. law required RPI to be named.

b) Under R17, after D’s objection was made, insurance co. was substituted w/in reasonable time.

c) Relation Back: Treat ins. co. as if they were named party when filed and under SOL.
ii. Permissive Joinder of Parties
1. FRCP 20 (a) – Plaintiffs & Defendants: Lawsuit may include more than one P or more than one D if permissive joinder requirements are met:
a. Claims involve the same transaction or occurrence –AND–

b. There is some question of law or of fact that is common to all of the claims    –AND–
c. SMJ is satisfied

d. P’s or D’s do NOT need a joint interest in the matter in dispute.
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8.  Consider the application of § 1367(c).



2. Exxon Mobil Corp. v. Allapattah: Case #1 & 2 involve co-parties who joined under R20 (same transaction or occurrence & common question of law or fact), but some members of the P class did not meet the AIC to sue in fed crt.
a. General Non-Aggregation Rule: NO aggregation of claims; each P must individually satisfy the AIC.

b. BUT if there is an anchor clam over which IBJ has been established (via Fed Q or Diversity), R20 allows to join the other claims under supplemental jdx given all the other req’ts have been satisfied (see Supp. Jdx. template above).

c. Analysis
i) #1: Anchor claim 
1) Allapattah v. Exxon & Ortega v. Star Kist – diversity jdx met (w/supplemental jdx hope to tag along other claims)
ii) #2:FRCP permit joinder?
1) Exxon: R23 – sufficient numerosity, common q’s of law and fact
2) Starkist: R20 – both claims arise out of the same transaction
iii)  #3: IBJ over joined claim or party?

1) Not Fed Q or Diversity (since AIC not met)

iv) #4: Can SMJ be established under § 1367(a)?
1) YES - Arises out of the same transaction or occurrence (common nucleus of operative fact)

a) Exxon has done something that has harmed ALL of us 

b) Star Kist has manufactured a dangerously defective can

i. Generally if joinder is satisfied, so will § 1367(a) ( since both require relatedness/same transaction.
v) #5: Case in fed crt solely on the basis of § 1332? YES ( § 1367(b)

vi) #6: Claim against D brought in by R14, 19, 20 or 24 or has P entered under R19 or 24?
1) NO ( Crt says that § 1367(a) satisfied and (b) doesn’t seem to apply (literal reading of the statute) ( Joinder permitted
2) Bottom Line: If one P satisfies AIC but another diverse P doesn’t satisfy AIC – as long as both arise out of same case or controversy under § 1367(a) ( parties can join together under supplemental jdx (Starkist: parents claim was supplemental to Ortega’s claim).
d. What if P’s sue more than one D in Starkist?
i) Steps #1-3, 5 same as above
ii) #4: Can SMJ be established under § 1367(a), including the complete diversity req’t?
1) Complete Diversity Req’t
a) If diversity case & all P’s fail to satisfy complete diversity req’t as to all D’s ( do NOT meet § 1367(a) b/c not part of the same constitutional case (not common nucleus of operative fact).

2) Here, no P is from same state as the D ( complete diversity met & otherwise, same constitutional case – common nucleus of operative fact.

iii) #6: Is P asserting a claim against a party joined pursuant to R 14, 19, 20, or 24 OR has P entered under either R 19 or 24?
1) P’s entered pursuant to R20 – so they’re fine.

2) BUT D’s were also brought in under R20 ( proceed to Step #7

iv) #7: Would the proposed joinder be inconsistent w/diversity principles or the non-aggregation rule?
1) Not inconsistent w/diversity principle

2) BUT inconsistent w/non-aggregation rule ( NO supplemental jdx and therefore joinder NOT permitted.

v) #8: Consider § 1367 (c) – Crt discretion to allow supplemental jdx
1) Never got here b/c didn’t meet #7.
C. Joinder of Parties by D’s

i. Joinder of an Absent Party Under Rule 13(h)
1. Rule 13(h) - Joinder of Additional Parties: Persons other than those made parties to the original action may be made parties to a counterclaim or cross-claim in accordance with the provisions of Rules 19 and 20.
a. Allows D’s to join 3rd parties when responding to a claim (CC or CxC) IF the claim arises out of the same transaction & there is a common question of law or fact with the claim that is already part of the suit.
b. BUT must first meet the requirements of counterclaim or Cross-Claim & SMJ must exist over the new party.
i) Schoot v. US: Schoot sued US for tax refund and US counterclaimed, adding V as a 3rd party under R13(h). Was joinder proper?
1) Personal Jdx: Yes by long-arm jdx.
2) SMJ: Fed Q establishes an IBJ.
3) Venue: Proper b/c established by P’s original claim NOT the CC (§ 1402 allows venue in district where P resides).
4) Joinder: 13(h) allows joinder b/c consistent w/ R20 since common Q of law and fact & same transaction/occurrence (tax liability).
a) There is common nucleus of operative fact b/w Schoot’s refund claim & US’s counterclaim for tax liability against Schoot & V.
ii) Hartford Steam v. Quantum Chem: Q’s boiler failed. Anticipating suit, H files declaratory relief suit in fed crt based on diversity. Q replies w/a compulsory CC and attaches claim against Prop. Ins. (3rd party). 
1) Analysis
a) #1: Anchor claim? Hartford ( Quantum

b) #2: Do rules allow joinder? YES

i. R13(h) – proper counter-claim is filed & claim against PI arises out of the same transaction as claim against Hartford (boiler failure) – consistent w/R20.

c) #3: IBJ over joined claim? NO – not Fed Q & no complete diversity b/w Q & PI.

d) #4: Can SMJ be established under § 1367(a)?

i. Same constitutional case: YES - b/c arises out of the same common nucleus of operative facts

ii. Complete Diversity
a) Property (3rd party) is not diverse from Quantum

b) RULE: Complete Diversity means no “literal” P and no “literal” D can be from the same state ( does NOT apply to other parties that you bring in later.
c) In compulsory CC, diversity of citizenship b/w counterclaimant and added party is NOT required.
d) Thus, P’s diversity status from Q is irrelevant as long as H & Q (original parties) were diverse.

e) #5: In fed crt solely on basis of § 1332
f) #6: Claim against D joined pursuant to R14, 19, 20, or 24 or P entered pursuant to R 19 or 24?
i. Quantum is not a P joined pursuant to one of those rules and did NOT enter pursuant to one of those rules ( Joinder proper.
ii. Impleader Under Rule 14
1. Rule 14 (a): When D may bring in a 3rd party (Impleader) – Rule allows P or D to bring in the absent party for purposes of indemnification.
P ( D

        3rd party P (single D; remains “literal” D for purposes of diversity)



3rd party D

a. 3rd Party Defendant can:
i) File an answer and raise any defenses to the indemnification claim by the 3rd Party P.
ii) File any defenses that a 3rd Party P has against the P (defend the merits of the original claim) ( i.e. allows 3rd Party D to participate as the actual D by raising defenses that they could have raised.
iii) Can file a CC against 3rd Party D or a CxC against other D’s.

iv) Can file a claim against the P as long as it is transactionally related to the underlying anchor claim.

1) Bottom Line: Once bring in 3rd Party D, give them full rights to participate in the case - file claims as long as transactionally related and raise any necessary defenses to stop them from being liable for indemnification.
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2. Rule 14(b): If a counterclaim is asserted against a P, P can do anything that D can (in terms of bringing in 3rd party D).
3. NOTE: 
a. While R13(h) allows to bring absent 3rd party attached to CC or CxC (any kind of claim incl. indemnity claim), R14 is pleading that can be filed independently.
b. To file R14, a party needs to allege that if it’s liable to P, then 3rd party would be liable to them.
c. Once R14 is asserted, Rule 18 then can tag on all other claims – independent/alternate.
4. Wallkill v. Tectonic: W sued T for breach of K. T tries to implead Poppe as 3rd PD – says that T is the party at fault (defense).
a. RULE: Only claim that can be filed under Rule 14 is a claim for indemnification.

b. HELD: What T filed is a defense and NOT a claim for indemnification ( so impleader NOT allowed per Rule 14. T failed to show that if he was found liable to W, Poppe would be liable to T.
c. Analysis #1:
i) #2: If T had a proper claim, would R14(a) allow Poppe to assert a claim against W for money owed?

1) YES – Rule 14 specifically allows to file all transactionally related claims (same controversy: who is responsible for the condition of the land).
ii) #2: Can W file a claim against Poppe for damage to the site?

1) YES – Rule 14 allows transactionally related claim to be filed by W against Poppe regardless of whether Poppe filed a claim against W and vice versa.
iii) #3: Would crt have SMJ of Poppe’s claim ($100k) against W?

1) No Fed Q or Diversity since both in NJ
iv) #4: Is there supp. jdx over the claim?

1) Since R14 satisfied ( strongly suggests same constitutional case
2) Complete Diversity? 
a) Can only be violated by original P and original D & anyone who enters as literal P or literal D (i.e. intervene as P) - Poppe is not the “original P or D”, rather it is a 3rd party D so complete diversity rule is NOT violated.
v) #5: § 1332? YES – anchor claim solely based on diversity jdx
vi) #6: § 1367 (b) limitations don’t apply since Poppe is not asserting claims against party joined by stated rules nor is Poppe a party who entered the case under R19 or 24 ( Joinder permitted & there is SMJ over the claim.
d. Analysis #2

i) #4: Would crt have SMJ of W’s claim ($100k) against Poppe?
1) Same constitutional case
2) Violate complete diversity? Not b/w original parties, so no violation (Poppe is not original D)
ii) #6: P asserting claim against party joined per R 14, 19, 20, or 24?

1) YES – Poppe joined pursuant to R14
iii) #7: Joinder inconsistent w/diversity principles or non-aggregation rule?

1) AIC met – so no problem with non-aggregation principle

2) BUT diversity principles violated:

a) Two ways to violate:

i. Can’t violate complete diversity

ii. **Can’t file a claim that will undermine a complete diversity rule (this is an example)

( Kroger-End Run Rule: P cannot sue the wrong D hoping they bring in the right party so they can sue them instead (limited exception only when have evidence of end-run).

5. Guaranteed Systems v. American National Can: P (NC) sued D (DE), who then removed to fed crt based on diversity and filed factually related CC. P then files 3rd party (NC) impleader for indemnity per R14(b). Does fed crt have jdx?
a. Analysis
i) #2: Rule 14(b) allows P to file actions if they are subject to counter-claim.
ii) #3: Is there IBJ over this claim? NO since not Fed Q and not diverse
iii) #4: Supplemental jdx?

1) RULE: Indemnity claims are always transactionally related - arise out of common nucleus of operative fact as the original claim.
2) No violation of complete diversity b/c Hydo-Vac is not a literal D.
iv) #6: YES – claim against party brought in under R14
v) #7: Would exercise of jdx be inconsistent w jdx req’t of § 1332?
1) AIC met
2) Violation of complete diversity? 2 arguments
a) NO – prior to § 1367, § 1332 would allow this claim and anything allowed before § 1367, should be consistent w/jurisdictional requirements now.

i. P had no claim against 3rd PD until D counterclaimed and P originally filed in state court ( no intent to violate policy.

b) YES – Kroger End-Run Principle: Want to prevent P from getting around diversity by filing CxCs and CCs to add non-diverse parties.
iii. Supplemental jdx - § 1367(b)

1. See Supplemental Jdx Template above
D. Intervention by Absentees
i. Rationale: When strangers to lawsuit may be allowed to intervene (discretionary) – e.g. if they have an interest that may be harmed if the suit was to proceed w/o them.
ii. FRCP 24(a2) – Intervention of Right:
1. Timeliness
2. Intervenor’s interest in the subject matter

3. Impairment of that interest, and

4. Inadequacy of Representation
a. Great A & P Tea Co. v. Town of E. Hampton: Environmental group wants to intervene in order to protect its interest in upholding the zoning law.
i) Factors:
1) Timeliness – after you learned that your interest has been impaired
2) Interest in the subject matter – have interest in finding that the ordinance is constitutional
3) Impairment of that interest – if not represented, then interest in continued environmental quality of the area would be impaired
4) Inadequacy of representation - NOT met b/c interests are essentially parallel and thus adequately represented by parties already in the suit.
iii. FRCP 24(b) – Permissive Intervention
1. Common question of law or fact
2. No prejudice to original parties –and–
3. Extent of the intervenor’s interests, adequacy of representation, and potential contribution to a just adjudication

a. American Honda v. Clair Int’l: P awarded dealership to Boch in same market as D, allegedly against MA law. P files for declaratory relief against D and D counterclaims. Boch seeks to intervene as D and assert CxC against D for declaratory jdgmt.
i) Court re-aligned Boch as P b/c both parties were seeking the same relief.
ii) Boch is not diverse from D ( so no IBJ.
iii) Supplemental Jdx?
1) Boch, intervening P under R24, ruins complete diversity and bars joinder under suppl. jdx (inconsistent w/ jurisdictional req’s of § 1332).
E. Interpleader
i. Rationale: 
1. Joinder device that comes into play when there are multiple adverse claimants to a single right, title or interest (“stake”).
2. Forces claimants w/shared interest to come together & litigate amongst themselves ( “stakeholder” is protected from double liability or vexatious, conflicting claims.
ii. Statutory Interpleader v. Rule Interpleader 
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iii. ELEMENTS

1. Single stake over which there is an adverse claim?
2. Risk of multiple liability or vexatious, conflicting claims?
iv. Indianapolis Colts v. Baltimore: Stakeholder = Owner of Colts, Adverse Claimants = Baltimore (MD) & CIB (stadium in IN that entered into lease agreement w/Colts). ISSUE: who has rights to Colts, Baltimore or CIB? Colts invoke statutory interpleader. 
1. Analysis:
a. SMJ - AIC satisfied & complete diversity satisfied - two claimants from different states.

b. Venue: YES – b/c CIB is from Indianapolis & can file where any claimant resides.

c. PJdx over Baltimore in Indian.? YES – b/c nationwide service of process.

d. Stake - Bond placed in court.
e. Interpleader Elements met?

i) Same stake over which there is an adverse claim?

1) Baltimore wanted to own the Colts, while CIB wanted Colts to play at their stadium – different stake/interest & .:NOT adverse to one another.
ii) Risk of multiple and vexatious litigation?

1) NO fear of double litigation b/c escape clause in lease w/CIB in event property is condemned, the lease expires.

2. HELD: Interpleader jdx is NOT proper.
v. Geler v. Nat’l West. Bank: Dispute over who has rights to money in trust.
1. Proper Interpleader?
a. YES – Stake: $500k trust, Adverse claimants = Gelers and Estate, plus risk of multiple liability for Bank if IP not allowed.
2. Why not statutory IP?
a. At least 2 claimants must be diverse – here, diversity jdx not met since both SG and Gellers are aliens.
3. Can proceeding under Rule 22 enjoin state court proceeding?
a. Case that goes to judgment first will control

b. If estate wins case first in state crt, then will be entitled to $500 & if bank loses in fed crt, then Gellers get $500k ( lose interpleader jdx

i) It undermines crts interpleader jdx b/c one of the claimants gets a jdgmt for the claim elsewhere
c. Injunction is not issued. WHY? 
i) Would rather you go to state crt first and ask to stay the proceeding
4. Alternative possibilities for Bank?
a. Instead of filing separate interpleader action, bank could have CC under 13(a) and joined additional parties to the CC under 13(h).
F. Compulsory Joinder: Necessary and Indispensable Parties
i. Overview
1. Necessary party: under C/L, someone who should be brought into a case (pertains to Rule 19(a)).

2. Indispensable party: under C/L, someone who had to brought into the case (pertains to Rule 19(b)).

3. Typically the Defendant brings Rule 19

a. D will file a motion to dismiss under Rule 12 for failure to join parties – person can be brought in either as a P or D
4. Joinder of parties must NOT destroy SMJ

ii. FRCP 19: Three Distinct inquiries

1. Should the Absent Party (AP) be joined?
a. Asks: Is the absentee a necessary party?
b. FRCP 19(a): Persons to be Joined if Feasible
i) If in their absence the controversy cannot be solved

ii) If the absent party claims interest in the subject matter

iii) In their absence, interests will not be protected OR people who are already in the case will be subject to double liability or inconsistent obligations
c. Necessary Party Factors:
i) Prejudice to Absent Party
ii) Prejudice to Π

iii) Prejudice to Δ

iv) Prejudice to the justice system

1) Want to resolve the case as a whole for efficiency reasons

2. If so, is that joinder feasible?
a. Asks: Is the absent subject to service of process and if their inclusion destroys SMJ?
b. Feasibility of Joinder 
i) Is the absent party s/t service of process? (personal jdx)
ii) Would the presence of the absent party destroy complete diversity? (SMJ)
1) If come in as a D and one of the P’s is from the same state as you are ( complete diversity is violated just as it would be violated if you intervened (Rule 24(a) intervention)

iii) Objection to Venue
1) Venue is NOT a factor in deciding whether joinder is feasible
2) Party will be joined and later dropped if timely objection to venue is made.

3) Only applies when venue is established by residence 
iv) Bottom Line: Is joinder consistent with the rules of personal and subject matter?
1) If so, then the AP must be joined.

2) If not, the AP may not be joined

3. If joinder is not feasible may the court proceed in that party’s absence?
a. Asks: Whether the case must be dismissed b/c the P us unable to join the necessary party?
b. FRCP 19(b): Go to this rule ONLY IF conclude that person ought to be joined but can’t b/c it is not feasible to do so (personal jdx or smj not met or if objected to venue)
i) Critical Question: Should we proceed without them?
1) If we cannot proceed w/on them ( indispensable party & must dismiss.
2) FACTORS:
a) Prejudice to absent party
b) Prejudice to Π (including adequacy of remedies)

c) Prejudice to Δ  

d) Prejudice to justice system 
e) Potential to shape relief to avoid prejudice
c. NOTE: If joinder of absent party is not feasible, just means that P can’t bring that party in the suit. BUT D may be able to bring them in w/combination of R13a (CC) and then join party per 13h. § 1367 will not bar SJM b/c a D will be joining the party. 
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iii. Provident Tradesman v. Patterson: Automobile accident involving two vehicles. One of the cars owned by Dutcher (PA), but driven by Cionci while owner absent. Passenger and two drivers die, while 2nd passenger injured.
1. Suit at issue: Lestate, Sestate, H ( Lumberman’s Ins., Cdriver
a. All P’s are from Penn.
b. P’s seeking declaratory judgment that C was driving with D’s permission that’s the only way insurance will only provide coverage.
2. Why wasn’t Dutcher joined as a D? Would destroy complete diversity.
3. ANALYSIS: 

a. Rule 19(a)


i) Should Dutcher be joined?

1) Prejudice to Absent Party: Damages may exceed $100k and they might need to bring separate suit against Dutcher.

2) Prejudice to Lumberman’s: may have to pay out twice.
3) Judiciary Perspective: would rather settle controversy in one proceeding.
a) **Dutcher ought to be joined if feasible
ii) Is it feasible?

1) Dutcher can be brought in under R19 as a Defendant 
a) PJ would be met

b) Venue not a problem b/c assuming case filed in district where accident occurred

c) SMJ
i. Anchor Claim: Declaratory relief under diversity

ii. No IBJ – not a fed Q claim and no complete diversity

iii. Supp Jdx?

a) Common nucleus of operating facts – same accident
b) Same constitutional case? Since no complete diversity ( NOT part of the same constitutional case & § 1367(b) violated.
d) Joinder violates requirement of complete diversity ( NOT feasible

b. Rule 19(b)

i) Proceed anyway?
1) Prejudice to P: P has very substantial interest in avoiding the dismissal.

2) Prejudice to D: D is foreclosed from bringing it up now b/c failed to bring the claim in the beginning – now doing it to get a windfall
3) Prejudice to Absent Party: 

a) Dutcher is NOT bound b/c he is not a party to the suit

b) He can sue Lumbers in a separate proceeding

c) Crt not sure if he had to intervene:

i. If had to and didn’t ( bound

ii. If didn’t have to ( not bound

d) Legally not bound and did not have to intervene
4) Shaping Relief – trial crt should have stayed until D had opportunity to defend. Or compromise that parties would not pursue further suit against Dutcher.
5) Prejudice to Justice System – prejudice if case dismissed b/c would have to re-litigate.
ii) Error by Crt of Appeals
1) Said party is indispensable and therefore can’t proceed.
2) BUT cannot determine if they are indispensable until look at 19(b) ( IF cannot proceed without them, only then party is indispensable.
c. HELD: Dutcher was indispensable and therefore can’t proceed
d. Was there a way to make Dutcher’s joinder feasible? YES
i) If joinder of AP not “feasible” ( means that AP cannot be brought in by Plaintiff
ii) BUT Defendant may be able to join AP by making them:
1) Additional party to CC or CxC (Rule 13h) –OR–
2) Filing indemnity claim against them (Rule 14)
a) SMJ problems maybe avoided b/c now it’s the Defendant that’s bringing the claim and get passed Step #6.
iv. Temple v.  Synthes Corp.: #1: T ( S (diversity) and #2: T ( Dr. & Hospital (state). S filed motion to dismiss for failure to join necessary parties.
1. RULE: Never sufficient to trigger Rule 19(a) IF the only reason for saying that parties ought to be joined is b/c they are potentially joint tortfeasors.

2. Spinoff Rule:

a. One of the things we look at is whether complete relief can be afforded to the parties.
b. Complete relief clause alone is NOT enough to establish that parties ought to be joined

c. To satisfy Rule 19(a) must show practical prejudice to either absent party, P or D – judicial perspective alone is NOT enough.

3. HELD: Dr and Hospital should NOT be joined.
V. Binding Effect of a Final Judgment

A. Overview
i. Key Concepts

1. Problem: Successive litigation of the same claim OR issue between or involving the same parties.
2. Solution:  Under specific, doctrinally defined circumstances the claim or issue will be treated as fully resolved by the prior litigation.
ii. The Doctrine: Res Judicata
1. Claim Preclusion (res judicata)

a. Defines the extent to which a claim has been extinguished by previous litigation.
i) If P won in previous litigation ( all parts of the claim merge into that jdgmt.

ii) If P lost ( all aspects of that claim are barred.
2. Issue Preclusion (collateral estoppel)
a. Defines the extent to which an issue has been fully resolved by previous litigation (issue = one component of a case).
3. HYPO: 
a. #1: P v. D  (7/1/00 delivery)  -- (P gets injunction)

b. #2: P v. D  (7/1/02 delivery) -- (injunction & damages on 1st claim)
c. Claim Preclusion
i) Damages claim in 2nd case involves the same claim as in the 1st case – breach of K ( .: P cannot sue for damages in 2nd claim b/c should have done it in 1st claim.

ii) 2nd injunction claim – factually different claim ( P can bring in separate suit.
d. Issue Preclusion
i) If D challenges lack of consideration in 2nd case ( barred b/c issue already decided in 1st case.
B. Claim Preclusion or Res Judicata

ELEMENTS:

· Same claim

· Final, valid, and on the merits –AND–

· Same parties or Privity
**ALL elements must be met**
i. Same Claim

1. Potential Definitions of a Claim:

a. Primary Rights Approach: The scope of a claim is defined by reference to the code pleading: contracts, personal injury, property damage, defamation, etc. (i.e. what is the primary right at the heart of controversy?)
i) If in primary rights jdx, need to find out what the scope of the primary rights are 

1) CA is primary rights jdx.

b. Transactional Approach: The scope of a claim is defined by the underlying factual transaction giving rise to various rights of action.
i) Federal Courts are a Transactional jdx.
ii) What constitutes a transaction?

1) Restatement § 24(1):
a) Claim extinguished due to final judgment includes ALL P’s rights against D with respect to all or any part of the transaction, or series of connected transactions, out of which the action arose.
i. Transactional model that is also used for joinder & supp jdx § 1367 ( looking for factual overlap; same nucleus of operative fact
2) Restatement § 24(2): Weight given to each factor:
a) Are the facts related in time, space, origin or motivation?

b) Do the facts form a convenient trial unit?

c) Consistent w/fair expectations of the parties?
iii) Porn v. Nat’l Grange: P sues D for breach of K and wins. Six months later, P files another suit for collective bad faith claims. Crt applies transactional approach.
1) Time, space, origin, motivation

a) Both claims from same occurrence - car accident and failure to pay claim.

b) Origin is the accident for both, and motivation is the K.
c) If there is substantial factual overlap ( can assume that there is time, space, origin, motivation connection.
2) Convenient Trial Unit

a) Makes sense to try both cases together b/c part of the same transaction and use same evidence.
3) Treatment of claims as unit conforms to party's expectations
4) HELD: Claims are barred by claim preclusion b/c part of the same transaction.
5) What if suit filed in a Primary Rights jdx?
a) Skip the entire analysis of 3 factors
b) Just talk about same primary rights
i. Different primary rights – emotional distress & breach of K
ii. In CA would be able to proceed
c. HYPO
i) #1: P v. D ( Negligence for broken arm (jdgmt for P)

ii) #2: P v. D ( Negligence and Intentional Tort for injured back and damage to car
iii) Are these the same claims?

1) NO – these are 3 separate claims: injury to arm, to back, & to car

2) YES – Primary Rights Model
a) Primary right: right to be free from personal injury 

i. Injury to back and arm are the same primary right ( 2nd claim is barred

ii. Doesn’t matter that there are different legal theories

b) Primary right: to be free from damage to property

i. Damage to car is NOT the same claim ( can bring in 2nd case

3) YES – Transactional Approach Model
a) Both cases arise out of the same set of facts – factual overlap.
b) Injured back, damage to car, and intentional tort claims would merge with 1st claim and would be barred.
ii. Final, Valid, and on the Merits 
1. Finality

2. Validity

3. On the Merits

iii. Same Parties of Those in Privity with Them
C. Intersystem Preclusion
i. General Rule: 2nd crt must apply the law of preclusion that would be applied by the court that 1st rendered the judgment.
ii. State to State:  Art. IV, § 1, Full Faith & Credit Clause
1. State court #2 must apply law of preclusion that would be applied by the state crt #1 rendering the judgment.
iii. State to Federal: 28 U.S.C. § 1738, Full Faith & Credit Statute
1. Federal court must apply the law of preclusion that would be applied by state court #1.
iv. Federal to State: Art. III & Art. VI, § 2, The Supremacy Clause
1. State court #2 must apply the law of preclusion that would be applied by federal crt

a. FQ – subsequent state court must follow fed rules of preclusion.
b. Diversity – state has to apply fed law, but fed law will incorporate law of the state.
v. NOTE: Same result in all 3 BUT different way of getting there.
VI. Adjudication Without Trial
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 Supplemental Jurisdiction Template

1.  Identify an anchor claim over which an IBJ has been established.

2.  Does an FRCP permit joinder? (Identify the specific rule.)

Yes – Continue 		No – JNP 

3.  Do either § 1331 or 1332 provide an IBJ over the joined claim or party?

Yes – JP 			No – Continue 

4.  Can SMJ be established under § 1367(a)’s same constitutional case standard, including the complete diversity requirement?

Yes – Continue 		No – JNP 

5.  Is this case in federal court solely on the basis of § 1332?

Yes – Continue 		No – JP 

6.  Is the plaintiff asserting a claim against a party joined pursuant to Rule 14, 19, 20 or 24 or has plaintiff entered the case under either Rule 19 or 24? 

	Yes – Continue		 No – JP

7.  Would the proposed joinder be inconsistent with diversity principles or the non-aggregation rule?

      	Yes – JNP			 No – JP

8.  Consider the application of § 1367(c).














