I. Service of Process and Notice

A. Mechanics of Service: Rule 4.

(Two Requirements must always be met:


(1)  Must comply with the relevant Rule (within Rule 4)

(2) Must satisfy Due Process

1. Waiver of Service : 4(d).
a. “waiver of Service provision”, allows plaintiff to send a copy of the complaint to the Def. With a request for waiver of service.  If Def. Doesn’t respond within 30 days, Plaintiff must attempt formal service.

· Def. has a duty to waive service, and if they do not waive formal service, they will be required to pay the costs.

· Benefits to waiving: If they choose not to waive, they are liable for service costs. Also, if service waived, D will have 60 days to respond instead of 30 days. Waiving does not waive objections to venue or jurisdiction.

· Benefits to not waiving: Can "wait out" statute of limitations -- some states only toll statute upon valid service.
2. Formal Service of Summons and Complaint

a. On Individuals

(Rule 4(e):  Methods of valid service:

(1) valid service of process based on law of either: 

· state where service is affected 

or 

· state where court sits.

(2) By delivering a copy of summons & complaint to:

· The individual personally

· The individuals “dwelling” with someone of suitable age and discretion

· agent authorized by law or appointment to receive service
b. Corporations, Partnerships, and Associations.

(Rule 4(h): Methods of Valid Service:

(1) Following the rule of the state [4(e)(1)], or by delivering a copy to an officer, managing or general agent, or someone authorized to accept service.

American Institute of certified Public Accountants V. Affinity Card, Inc. Where the stories of the P and D differ and one would lead to hearing the case on the merits, the court will lean toward the story that leads to trial on the merits rather than a default judgment.
c. Defendants Served in Foreign Country
(Rule 4(f) Flexible rules, usually in accord with treaty or laws of foreign nation.
d. Substantial Compliance

(Even if a rule for service of process is broken, the court may allow it based on the following considerations:

(1) whether allowing it would lead to trial on merits instead of default judgment

(2) whether P made reasonable good-faith mistake

(3) whether D was evading service

(4) whether service provision is ambiguous (i.e., requiring service to someone's "abode.")

(5) whether D actually received the notice

(6) whether justice would be served
3.  Time Limit for effecting Service:  4(m)

Once you file a complaint, you have 120 days to serve defendant. If you don't, you can still re-file provided statute of limitations hasn't run. The Supreme Court says federal courts have discretion to extend time. They will consider: 

(1) Whether statute of limitations would bar refiling and 

(2) Whether D has been evading service.
B. The Due Process Right to Notice.

( Due process requires notice to be reasonably calculated, under the circumstances, to apprise interested parties of the action.  It must be reasonably certain to be effective, or not substantially less effective than other reasonably available means.
· Mullane V. Central Hanover Bank & Trust Co.- Bank used notice by publication in newspaper, which was proper under NY state law.  However, court ruled that because they had contact information of many beneficiaries, they had other more affective means of notification at their disposal, and therefore service was invalid.

· Mennonite Board of missions V. Adams- Underscored the necessity to use “due diligence” to determine if there are alternative effective means of notice available.  County gov. takes and sells property, only notice to MBM was posted in county courthouse.  Because MBM was known as an interested party, court said the county was required to use due diligence in locating them and giving them notice. 
C.  Pre-filing Waiver and Consent.

( Sometimes Defendants waive their right to notice long before a lawsuit is even brought against them.  Such waiver of the right to notice may occur where the party has signed an agreement containing a “confession of judgement” or “cognovit clause”.  

1.  “Cognovit Clause” or Confession of judgement:

· Underwood Farmers Elevator V. Leidholm-  Court remanded a case involving an oat farmer because it had not been shown that the waiver of his due process rights had been made Voluntarily, knowingly, and intelligently made.
Cognovit or confession of judgment must be:

(1) voluntary

(2) knowing

(3) intelligently made.

Burden is on the P to show evidence of these.

D. Policy-Based Immunities and Exemptions

1. Witness Immunity- Generally, if one comes into a jurisdiction to take part in an ongoing trial, one is immune from service of process during a reasonable time coming and going.  Two exceptions: 

(1) Unrelated Activity:  Immunity is waived if one conducts unrelated business while in the JDX.  Courts measure by looking at degree and proportion of activity.

-Was it casual and unforeseen?

-Was it trivial and unsubstantial?

(2) Lamb Exception:  When the grant of immunity, disallowing service, would have such an adverse effect on the ongoing suit in which the witness is testifying, that it would obstruct justice, and outweigh the benefits of allowing witness immunity (policy of coming to a complete and just resolution and having all relevant witnesses testify).  

· Would allowing immunity be extremely damaging to the case witness is testifying in, and that immunity is trying to protect?  

· Is proper resolution of the first suit dependant in some way on proper resolution of the second suit?

Fundamental Too, Ltd. V. Hwung-  Guy enters JDX to be deposed.  While there he visits factory and goes out to dinner with business associates.  Court says this is not enough to waive immunity.  Also denies “Lamb Exception”, while suits were related, immunity did not obstruct justice in the ongoing case.  

2. Trickery or Fraud

(  Can not use trickery or fraud to lure someone into a JDX.  (trickery and fraud is not against the rules if the person is already within the courts jurisdiction).  

* Bright Line Rule: If a person is invited into a JDX for “talks” or “business”, then they must either: 

1)  Clearly inform the D they will be served

2)  or give them an opportunity to leave.

May Department Stores Co. V. Wilansky- Case involving the guy that quits his job, and his boss invites him to fly in from Texas to talk about it.  Boss sends a jet to pick him up, triess to effect service on him after he can’t persuade him not to quit.   Court quashes service because a D was invited into a state and served without warning or an opportunity to leave.  (Applying the “Bright line Rule”).
E. Notice and Hearing When Property is Attached

(Before you attach a property to a suit, you generally need a pretrial hearing to satisfy due process. If there is no pretrial hearing, the Mitchell test must be satisfied:

(1) Plaintiff must allege specific facts as to why the attachment is warranted.

(2) The facts must be reviewed by a judge rather than a clerk.

(3) The ∆ must be afforded an opportunity for a prompt post seizure hearing. 

Even when these requirements are met, court has narrowed the circumstances where prejudgement attachment is proper, and applies also the Mathews Balancing Test…

(Matthews Balancing Test must be satisfied as well. Weigh the following factors:

(1) D's private interest that will be affected by the attachment. 

(will it cloud title? lead to a technical default?)

(2) D's risk of harm from an erroneous deprivation

(how well-documented is P's case? Is P's case easily shown through documentary evidence, or does it require witnesses and other complex matters of law? EX: Bank claiming default on loan is easily documented; claim against Doehr requires witness accounts, medical testimony, etc.) 

(3) P's interest, including exigent circumstances, countervailing considerations (does P have an existing interest in the property? Is there a risk of flight or conversion from D?)
· Connecticut V. Doehr-  Personal Injury suit involving a fist fight.  Doehr’s home is attached w/out hearing.  Court holds that the attachment of home had substantial effect on property, the undocumented nature of the suit created a risk of erroneous attachment, and P did not show any special need to attach the property without a hearing.  While the Mitchell requirements were satisfied, court still won’t allow the attachment because the Mathews balancing factors went in favor of ∆.
II. Subject Matter Jurisdiction

A. Subject Mattter Jurusdiction in Federal Courts.


1.  Article III

a. Federal Question Jurisdiction:  Case Arises Under Federal Law.  “Potential Federal Question” test. Very broad, as long as there’s a potential federal question.

b. Diversity Jurisdiction:  Only minimum diversity is required.  At least one D diverse from one P.

2. Statutory Requirements.


a)  §1331: Satisfied Two Ways:

1.  Creation Test. The cause of action is created by federal law. Example, 42 section 1983 -- Civil Rights Act gives people cause of action if federal or state employee violates a person's civil rights. 


2.  Essential Federal Ingredient. 
(There must be an Essential Federal Ingredient in Plaintiff’s non-federal claim, such that the vindication of the non-federal claim is dependant upon a point of federal law.

· Is it a non-federal claim?

1. Is there an essential Federal Ingredient imbedded in the claim?

2. Is the Federal Point of law actually disputed?

3. Is the Federal Question substantial? (important to Federal courts that it be resolved uniformly and correctly)

4. Potential Veto. Would hearing this claim upset the Congressionally-mandated balance between state and federal courts? 

Merrell Dow Pharmaceuticals, Inc. V. Thonpson: Case involved negligence (tort) claims against a drug made by Merrell Dow.  As part of their claim, π argued that the labeling of the drug violated FDA regulations.  πs tried to assert this violation of federal regulation as the essential fed. Ingredient that Fed. JDX is grounded on.  first three elements are satisfied, but  because congress did not create a civil cause of action regarding the federal regulation on labeling, court sees this as a specific allocation of authority between courts set forth by congress.

Grable & Sons v. Darue (US 2005). IRS seizes P's property, and effects service by mail. P argues service isn't proper. Court holds that his suit raises an essential federal ingredient: (1) it's a non-federal claim, (2) it's an essential element of the case -- the case will turn on whether service is proper, (3) it's actually disputed (4) it's substantial -- it's important to the federal government that it be resolved uniformly, because it will affect IRS policy for future seizures, and (5) potential veto: we can resolve this case without disturbing the congressionally approved balance between federal and state judicial responsibilities.

**Note**:  

Well Pleaded Complaint Rule: The federal ingredient must be an essential part of the plaintiff’s complaint, and cannot be an anticipated defense. 

Louisville & Nashville Raiload v. Mottley-  Court decides (without motion/ on its own volition) that the lower court did not have Smjdx over the case.  Court says that a plaintiff’s anticipated response to a likely/ anticipated defense of their claim is a Federal Question.  Court says anticipating the defense is not part of the claim for purposes of Smjdx.

Rule Against Artful Pleading. You cannot disguise an essential federal ingredient to avoid a defendant’s ability to remove to federal court.


b)  §1332: Two Elements.

1. Complete Diversity.

2. Amount in Controversy.


1.  Complete Diversity. 

(No Plaintiff is a citizen of the same state as any of the Defendants.  (literal Plaintiffs and literal Defendants).

· For Individuals: Citizenship=domicile.

· For Corporations: Citizen of…




a) State of Incorporation




and



b) Principal Place of Business 


(Jdxs vary on what approach they use to determine what the “principle place of business” is, the following are some typical approaches used.

1.  Total Activity [nerve center + place of activity].

2.  Place of Activity- Use when majority of activity is in one state. 
3.  Nerve Center- Use when activity is spread out, no majority of activity.  “Far-flung and varied activities”.

Tubbs V. Sothwestern Bell Telephone Company- Case involved a Telephone company that conducted the bulk of their business in TX.  Court applied the Place of Activity test.

c) Unions and membership organizations are domiciled in all states that any member is domiciled.


NOTE: FORUM DOCTRINE

(  If a corporation is incorporated in more than one state, and sues in one of its states of incorporation, it is only treated as being a citizen of that state and its principle place of business (court ignores all of the other states of incorporation)


2.  Amount in Controversy 

(Genral rule is that the amount claimed by Plaintiff will be accepted as the true amount in controversy if it is made in “Good Faith”.  Under the “good faith rule”, jurisdiction usually does not exist if it is shown to a “legal certainty” that even if the plaintiff establishes liability, he could not recover the jurisdictional minimum (i.e. a statutory minimum on amount recoverable but plaintiff not aware of the statute).  If Subsequent revelations reveal the legal certainty, then the case will likely be dismissed.  If subsequent events change the amount in controversy (i.e. parties settle part of the claim) than the court is not divested of jdx and the case will not necessarily be dismissed.  

· Amount must be more than $75K 

· Good Faith:  General Rule is that the court decides the amount in controversy from the face of the complaint, unless it is shown that the amount was not made in “Good Faith”.
*Subjective- Good Faith from the perspective of the one making the claim.

*Objective- Objectively viewed, reasonable amount.


· Legal Certainty:  Jurisdiction usually does not exist if it is shown to a “legal Certainty” that, even if Plaintiff establishes liability, they could not recover the jurisdictional minimum.
Subsequent revelations- Facts, that were true at the time of filing, but were later discovered that alter the true amount in controversy.  Sometimes leads to dismissal.  (these revelations indicate that π either knew the amount purported was incorrect (lack of subjective good faith) or should have known the amount purported was incorrect (lack of objective good faith).

Subsequent events- Some event or development in the case that changes the amount in controversy after the suit was filed.  Will not affect SMJ of the court.

Coventry Sewage Associates V. Dworkin Realty Co.-  Case involved an amount in controversy based on 3rd party estimation water usage that was later found to be a mistake.  Court ruled that amount claimed was made in “good faith”, and that subsequent revelations about the amount in controversy did not divest the court of JDX.  

· Aggregation of Claims.

Every P must satisfy amount in controversy for every D, and may add up related and unrelated claims to do so (unless Ps share right or title or Ds are joint tortfeasorts)

1)  Single P, Single D. P may add up related and unrelated claims to meet amount in controversy.

2)  Multiple P, Single D. Each P must satisfy amount in controversy.

3)  Single P, Multiple D. P has to satisfy amount in controversy for each D.

B. Supplemental Jurisdiction.  §1367


( Some claims that could not have entered Federal Court on their own may be heard by a Federal Court if they form part of the same “Case” or “Controversy” over which the court would have an Independent Basis of Jurisdiction.

*A “case” is all claims that arise out of one “Common Nucleus of Operative Facts”.

United Mine Workers V. Gibbs-  Gibbs sues a union for violations of Federal Law.  Also included state law tort claims that were part of the same lay-off/boycott disagreement that the Federal Law claim was based on.  Court allowed Supplemental JDX because all of the claims arose out of the same “Common Nuclues of Operative Facts”.

(However, courts are reluctant to exercise pendant party JDX when doing so will destroy complete diversity.

Kroger v. Owen Equipment and Erection Co. (U.S. Supreme Court, 1978). The Kroger End Run. Iowa Woman’s husband is electrocuted, sues Nebraska power company in federal court through diversity. Power company files third-party indemnity complaint against Owen, Kroger’s employer, an Iowa company. K attempts to name Owen as another defendant. Court holds that Owen cannot be named as a pendant party defendant because doing so would violate complete diversity.

  END RUN:  joined parties where the claims against them don’t have an independent basis of JDX, and were easily foreseeable when the original suit was filed, such that it is likely that the original claim was made with the expectation that the party would be joined later and would indicate that the claim was filed in federal court with the knowledge that JDX wouldn’t be established if the party was properly joined in the beginning.


1367:  Codified supplemental Jurisdiction.

(a) Unless barred by statute or by parts (b) or (c) of §1367, federal gov will have supplemental jurisdiction over all other claims related to a claim where they have jurisdiction as long as they form part of the same case or controversy under Article III. This includes joinder and intervention of additional parties.

(b) bars supplemental jdx, in cases based on diversity, over:


-Claims by plaintiffs against persons made party through Rule 14, 19, 20, 24


-Claims by plaintiffs made parties under rule 19, 24

Unless allowing that joinder will not destroy complete diversity between literal plaintiffs and literal Defendants.


(c) sets out four grounds on which a court may decline supplemental jurisdiction:

1) claim raises a novel or complex state law issue

2) state claims substantially predominate

3) district court has dismissed all claims over which it had original jdx


4) in exceptional circumstances, other compelling reasons for declining jdx


C.  Removal Jurisdiction.

§1441


(a) Allows a case to be removed to federal Court if it could have been brought there originally.


(b) Bars removal in Diversity cases where the Defendant is a citizen of the forum state.


(c) Fallback provision:  Allows a case with a Federal Question, but separate and independent claims that wouldn’t be afforded JDX, to be removed and then gives court discretion to remand elements of the case where state law predominates.


Eastus V. Blue Bell Creameries, L.P.- Case involved removal of a case about a guy being fired.  Court ruled that he had a 1331 claim and a tort claim that involved the same “wrong” inflicted by D.  But another claim was separate and independent, and had no IBJdx, so it was properly sorted out and remanded by the court pursuant to 1441(c).  


§1441(c): Court can remand cases that are:


1.  separate and independent claims (not part of same case/controversy)


2.  joined with a federal question


3.  otherwise non-removable claim


4.  Matter which state law predominates

§1446

(  Important part is that the procedure for removal requires all defendants to join together in a motion to remove a case to federal court (not just one or some).

III.  Venue, Transfer, and Forum Non-Conveniens.


1.  Venue in State Courts.



(Generally, Venue for Transitory actions and Venue for Local actions is differentiated.

A.  Transitory Actions:  Most general actions including torts and contracts.  The nature of the claim does not “lock” it in to any specific region.

B.  Local Actions:  directly affects interest in real property.

*Local Actions typically require venue where the property is, while transitory actions require venue around the parties involved.

2.  Venue in Federal Courts.



A.  General Venue Statute: §1391




§1391

(a) Diversity. Venue is proper Where: 

(1) District which any D resides, if all D’s reside in the same state. 

(2) place where substantial part of events occurred. Not necessarily a single place -- can be multiple places where substantial parts of events occur.

(3) FALLBACK. If No district in U.S. is satisfied, then district in which D is subject to personal jurisdiction at time of action.


(b) Federal Question Cases.  Venue is proper where:


(1) district in which D resides if all Ds reside in-state (domicile)

(2) district in which the a substantial part of the events occurred. Not necessarily a single place -- can be multiple places where substantial parts of events occur.

(3) FALLBACK. If no district in U.S. is satisfied, district in which defendant can be found. (Some courts interpret this to mean personal jurisdiction, other courts require physical presence). Unlike (a)(3), not limited to time of action.

First of Michigan Corp. V. Bramlet- Made clear that “substantial part of events” could be more than one place.  Court doesn’t have to always find the best venue, just a proper venue.

NOTE:  

*Proper Venue is automatically established when the case is removed (§1441).

**Failure to object to venue in a timely manner waives the objection to proper venue.


(c) Defining the residence of corporations.

For the purposes of (a)(1) and (b)(1), “a defendant that is a corporation shall be deemed to reside in any judicial district in which it is subject to personal jdx at the time of the action is commenced.”

*You have to do “minimum contacts” with that district. Some states also require long-arm statute.


3.  Transfer of Venue in Federal Court.

1404(a): allows the court, in its discretion, to transfer a case to a more convenient forum.  1404(a) is the transfer provision if the suit is brought in a proper venue, but there might be a more proper venue elsewhere.  

· The part seeking transfer bears the burden of showing the court that it should transfer the case.

· Several factors are considered:


-convenience of witnesses and parties


-location of counsel


-location of books and records


-cost of obtaining attendance of witnesses and other trial expenses


-the place of alleged wrong


-the possibility of delay and prejudice


-plaintiff’s choice of forum (weighed heavily)


Smith V. Colonial Penn Insurance Co. – Crazy TX judge case.  Judge looked at actual inconvenience of the forum and found no big stress on parties due to extra driving time and court not being close to the airport.

*Note: In diversity cases, substantive law will not change when venue is transfered. A case transferred from CA to NY will still use CA law.

1406(a): Allows the court to dismiss a case (or in its discretion allow transfer).  1406 is used when the suit is brought in an improper venue (filed in the incorrect venue) rather than a less convenient one.  

**Court has two options: dismissal or transfer. Court will evaluate same factors as in §1404 (convenience of trying the case).

NOTE: If a suit is brought without personal jurisdiction, a court can use §1406 to transfer a case to a court that would have personal jurisdiction.



A.  Forum Selection Clauses.
(Forum selection clause is a provision in a contract under which the parties agree to file any suit arising under the terms of the contract in the specified forum. Waives venue and personal jurisdiction in a particular forum. Two kinds of forum selection clauses:

(1) Mandatory- designates a specific state court as the venue for disputes.

(2) Permissive- designates a particular area where venue would be good.


(The same analysis is used for both types, the only difference is, if enforced, a mandatory clause requires dismissal and a permissive clause allows for transfer.

Forum Selection Clause Analysis:

A.  Presumed Enforceable (valid).

B.  If challenged, challenging party has heavy burden of rebutting the presumption of reasonableness.

1.  Challenging party must show it is unreasonable or unjust (either was unfairly made part of the contract or would be unfair if applied to this situation).

or

2.  Challenging party must show that it would contravene strong public policy of the forum in which the suit was brought to enforce the clause (either declared policy of statute or judicial decree).

Jones V. GNC Franchising, Inc.-  Case involved a GNC franchisee in CA who filed suit in CA after there was a dispute about the franchise agreement.  The franchise agreement contained a forum selection clause designating a particular PA district as the proper venue for any dispute.  GNC moved the Fed. Court in CA to dismiss or transfer under 1406, or in the alternative to transfer under 1404.  Court ruled that strong public policy in CA (declared by statute) negated the forum selection clause for purposes of 1406, and refused to dismiss or transfer under 1406.  The court then analyzes the motion to transfer under 1404, and says several factors can be weighed, including the forum selection clause and the CA policy against it (which end up canceling each other out).  On balance, court finds factors weigh in favor of denying the transfer.    


4.  Forum Non Conveniens.


(Common law doctrine permitting courts to decline jurisdiction so a suit can be brought in a more convenient foreign forum.


Essentially, §1404(a) and §1406(a) do this at the federal level within the US.   

Does not mean the venue is improper, means the fact that there is a more convenient forum (foreign forum).


Person seeking forum non conveniens must show:


(1) There is an available alternate forum.

(2) The balance of private and public factors weighs HEAVILY in favor of the new forum.

Private Factors:

1.     Relative ease of access to proof

2.     Availability of witness subpoenas

3.     Cost of getting witnesses

4.     Possibility of view of premises if called for

Public Factors:

1.     Court congestion

2.     Local interest in having local controversies decided at “home”

3.     Forum familiarity with substantive law

4.     Unfairness of burdening citizens with jury duty for case unrelated to forum

5.     Judicial efficiency 




Piper Aircraft V. Reyno- Uses a “balancing test” and weighs several of the factors listed above.

IV.  The Erie Doctrine

(Basic Principle:  A federal Court sitting in diversity must follow the substantive legal standards imposed by state law, including the state’s common law.

Erie Railroad Co. V. Tompkins (304 U.S. 64 – 1938)-Facts involved the injury of a guy in Pennsylvania when he was walking through a train yard.  Federal law and state common law differed on whether he was considered a “trespasser” and therefore not entitled to relief from the railroad co.  Court over-ruled the status quo, which for some time held that federal common law prevailed over state common law, even in state law matters, this was known as the Swift-Rue.  Erie overruled Swift V. Tyson and destroyed the notion that Federal Judge made common law should be applied to decisions regarding state substantive law.    

( Determining which state’s laws to apply:  

Klaxon Co. V. Stentor Manufacturing Co. (1941)- Held that a federal district court sitting in diversity must apply the “choice of law” principles followed by the courts of the forum state.  In other words, the federal court should use the same law that a state court would use in the same situation.  

ERIE + KLAXON-  A federal district court, exercising jdx over a state law claim, must apply the same substantive law as would be applied by the courts of the state in which the federal district court sits.

•  Is there a potential conflict between federal and state law?  Is the federal law a statute, rule, or judge made law?

1.  Track One: Federal Statute or Constitutional Law.



(1) Applicability:

-Is the Federal Statute Sufficiently Broad to control the issue before the court?

-Does application of the Federal law conflict with state law?




(2) Validity:





-Constitutional Provisions are automatically valid.

-Statutes must be a valid exercise of congress’ constitutional authority. 





STEP 1: rationally capable of being classified as procedural?

Stewart Organization V. RicohCorp. (1988)-In Ricoh, the court held that 1404(a) was sufficiently broad enough to control the issue of whether or not to transfer the case, and Alabama law disfavoring forum selection clauses was in conflict with the federal removal statute.  1404(a) allowed courts discretion in transferring the case, and Alabama law did not allow discretion in transferring the case.  Thus the federal procedural law was in conflict with Alabama state law.  1404(a) gave courts a method for transferring cases and allowed for the efficient administration of justice, thus it was rationally capable of being classified as procedural and was a constitutionally valid statute.



2.  Track Two: Federal Rules of Civil Procedure.

*Federal Rules’ (FRCP) power derives from the Rules Enabling Act.  Congress has the power to create courts, and they can delegate the authority to proscribe rules pertaining to those courts.




(1) Applicability:





-Is the FRCP sufficiently broad to control the issue?





-Does application of the Federal Rule directly conflict with state law?




(2) Validity:

STEP 1:  Is the FRCP rationally capable of being classified as “procedural”?





STEP 2:  Does it “…abridge, enlarge, or modify any substantive right”?

Sibbach V. Wilson & Co. (1941)- Sibbach argues that FRCP allowing court ordered medical examination (contrasting forum state rules to the contrary) abridged her substantive right of refusing the exam.  Court follows the analysis above and finds that Sibbach did not have a “substantive” right to refuse the court order because she had voluntarily entered the federal court and was now under their rules.  Right was only one involving court conduct, not any “outside of the court” right.

Walker V. Armco Steel Corp.(1980)- Case involved the tolling of statute of limitation.  State law says action “commenced” when service is made on D, and FRCP 3 says a suit is “commenced” when filing it with the court.  Court declines to say Federal Rule 3 was in conflict with state rule, because FRCP 3 “was not meant to toll statute of limitation”. However,  Length of time a remedy is available is a substantive right (involves availability of a remedy) and court does not want FRCP to abridge that substantive law.  The court says FRCP doesn’t toll statute of limitation, and in this case, service was not made until after SOL had run.  Case dismissed.  



3.  Track Three: Federal Judge-Made Procedural Law.

*Article III gave congress the power to create courts, and again, those courts have the power to regulate their own procedure when there are no other statutes/rules to the contrary.


(1) Applicability:



-Is the standard broad enough to cover the circumstances?



-Does the application of the standard conflict with state law?


(2) Validity:



STEP 1: Is it rationally capable of being classified as “procedural”?

 
STEP 2: Would application of the Federal standard be outcome-determinative from the forum shopping stage?


STEP 3: Would application of the Federal standard lead to inequitable administration of laws?


(The Refined Outcome-Determinative Test: Regarding the Twin Aims of Erie.  


Would enforcement of the federal law lead to (a) forum shopping (make federal court more attractive to plaintiffs) or (b) lead to inequitable administration of the law (would non-residents filing diversity suits have an advantage over residents filing suits in their own state?)  


Erie: A federal court sitting in diversity must follow the substantive legal standards imposed by state law.


York: Outcome determinative test: Does it significantly affect the result of litigation for a federal court to disregard a law of the state that would be controlling in the same action in a state court?



Guaranty Trust Co. V. York (1945)- Under state law, a statute of limitations would have run, but an appeals court says the Federal Judge-made “doctrine of laches” gave the court discretion concerning dismissal for statute of limitations violations.  Supreme court develops the outcome-determinative test.  Because applying the “doctrine of laches” would create a right to recover where it wouldn’t be available in state court, the rule operated substantively, and the Federal Court could not apply the Federal standard.  

Hanna II: Outcome determinative viewed from the forum shopping stage.  Would the plaintiff choose federal court because the Federal Procedural common law is more favorable?


Hanna V. Plumer II (1965)- Court narrows the outcome determinative test.  Even though state service/notice requirements were different from those required by Federal Law, the rights and remedies available when the plaintiff chose the forum were the same in both Federal and State court.  Court notes that all procedural rules can in some way be outcome determinative, but we must look at that test from the forum shopping stage to give due respect to Erie’s twin aims.

*Byrd Balancing: When using a federal judge-made law, we first look at outcome-determinative test, but the next step is to balance the policy behind the Federal Rule and the policy behind the State rule.  


-Would use of the State rule upset the “essential character of the Federal court?


-Would any harm be done to the constitutional principles the Federal Rule is based on?



Or



-Are ther legitimate state substantive rights involved that should not be infringed?



-Are the twin aims of Erie being affected?



-Does the state law have a strong reason for its application?
V.  Joinder of Claims and Parties


A.  Joinder of Claims



1.  Claims and Counter-Claims 

Rule 18(a)-  liberal joinder provision:  Assuming venue and sub-matter JDX is satisfied, a party asserting an original claim, counter-claim, cross-claim, or third party claim may join as many claims as the party has against the opposing party.

Rule 13(a)- Compulsory Counterclaims:  “A pleading shall state as a counterclaim” any claim a party has against an opposing party that arises out of the same transaction that is the subject matter of the opposing party’s claim.  Claim must exist at the time the pleading is made.

-if a party fails to make a counter-claim that arises out of the same transaction as the original claim, it will not be allowed in a later suit.  

Rule 13(b)- Permissive Counterclaim: A counterclaim that is not related to the subject matter of the original suit.


-Free to file it later if not filed as a counter-claim.

[Remember, Claims require Personal JDX, SM JDX, and Venue as well as proper Joinder.  Permissive Counterclaims require their own Independent Basis for Jurisdiction, because they do not form part of the same “case”(1367a)]

Burlington Northern Railroad Co. V. Strong (7th Circuit 1990)-  Court used “Logical Relationship” test to determine that Burlington was not barred from bringing a later suit.  While there was some similarities in the two suits, Burlingtons second claim involved their right to recoup previously distributed funds that had been paid to P in the 1st suit.  The claim required a different showing of facts and legal issues. Also, second claim did not exist at time it made its pleading in the 1st suit.

Hart V. Clayton-Parker and Associates, Inc.(Dist. Court, AR, 1994)-  Case involved a claim about fair debt collection (1331 jdx), and a counter-claim about breach of K.  The court would not allow Supplemental JDX over the counter-claim because it was a permissive counter-claim (did not arise out of a common nucleus of facts/ same transaction).



2.  Cross-Claims

Rule 13(g): Claims against Co-Parties.  “A pleading may state as a cross-claim any claim” against a co-party arising out of the same case as the original claim or a counter-claim in the original case.  

Rainbow Management Group, Ltd. V. Atlantis Submarines Hawaii, L.P.- Case involved two suits.  In the first suit, Atlantis made a cross-claim against Rainbow.  This, in effect, made Rainbow an opposing party and required a Pleading in response.  In the second suit, (this suit), The court holds that Rainbow is barred from bringing claims against Atlantis that were Compulsory Counter-claims to the cross-claim against it in the first suit.

Rule: Claims in response to cross-claims are treated as compulsory counter-claims if they are part of the same transaction as the cross-claim.  A response to a cross-claim is a pleading (13a-“A pleading shall state…”.

Harrison V.  M.S. Carriers-  cited and over-ruled the Danner Rule, which states that a cross-claim must arise out of the same transaction as a counterclaim.  Court held that a cross-claim must arise out of either the original claim or a Cross-Claim.

*Note-Ides thinks they read the rule incorrectly, noting that 13g says a cross claim is made in a “pleading”, and a claim against a co-party that is not in response to a counter-claim is not a pleading.


B.  Joinder of Parties by Plaintiff



1.  Real Party in Interest

Rule 17(a)- Every action shall be prosecuted in the name of the Real Party in Interest.  

· No action shall be dismissed until a reasonable time has been allowed to fix the problem.

· When fixed, the action shall proceed as if it was filed correctly (no SOL problems).

· Rule is applied leniently when honest mistakes are made.


Green V. Daimler Benz, A.G.(PA dist. Court, 1994)-  Case involving car fire.  Insurance Co.  uses Greens name in lawsuit to recoup cost of car.  Court applies rule leniently, says honest mistake, and reason to believe Ins. Co. believed they could use Green’s name (ok under state law where action was originally filed).



2.  Permissive Joinder of Parties

Rule 20(a)-  All persons may join as Plaintiffs, and all persons may be joined as Defendants if the claims arise out of the same transaction(s) and share questions of law or fact.

(1) The claims must involve the same transaction

(2) They must share questions of Law or Fact.

(The Jurisdictional Dimension:  Claims must either have an Independent Basis of Jurisdiction, or satisfy the requirements of Supplemental Jurisdiction (§1367).

Exxon Mobil Corp. V Allapattah Services, Inc.

Rosario Ortega V. Star-Kist Foods, Inc.

See Supp. JDX Template(
Key:
 

Is the joinder proper under Federal Rules?

Is the joined claim/party part of the same case or controversy as an “anchor claim”?

Is it a claim by a plaintiff against a person made a party under rule 14, 19, 20 or 24?

Is it a claim by a person proposed to be joined as a plaintiff under rule 19 or 24?


C.  Joinder of Parties by Defendant



1.  Joinder of third parties under Rule 13(h).

Rule 13(h)- Defendants may add third parties as part of a counter-claim or cross-claim, as long as it is in accord with either Rule 19 (necessary Party) or Rule 20 (permissive joinder, but claim must arise out of the same transaction + common law or facts as original claim).

Schoot V. United States (N.D. Ill.  1987)- Case between U.S. and Schoot, attempting to join Vorbau (Schoot’s business partner).  Court allowed 13(h) joinder because it was in accordance with Rule 20 (claims against Vorbau had similar factual and legal basis).

The Hartford Steam Boiler Inspection and Insurance Co. V. Quantum Chemical Corp.

(N.D. Ill. 1994)-  Case involving the two insurance companies and the boiler explosion.  Both Hartford and “Property Insurer” deny their policy covers the boiler explosion.  Quantum (from IL.)  files a 13(a) compulsory counter-claim against Hartford and then adds “Property Ins.”, Under 13(h), As a third-party Defendant.  (property is also from Il.).  Court allows JDX because Quantum and Property are not literal plaintiffs and defendants.  Complete diversity required between literal plaintiffs and literal defendants---Also---No “end runs” around diversity requirement”.        



2.  Joinder of third parties under Rule 14.

Rule 14- “Impleader” or Indemnity claim asserting theory of secondary liability.

(1) “impleader” or indemnity claim by Def. against a third-party Def.

(2) Claims by third-party Def. Against the plaintiff.

(3) Claims by plaintiff against third-party Def.’s (in response to counterclaim  

· “if I am liable, then this party is also liable to me for some are all of the damages I owe”.

· NOT one asserting that the joined party is the true defendant.

Wallkill 5 Associates II V. Tectonic Engineering, P.C.- Contractor sues a soil testing co. for breach of K after they give the go ahead to build on a parcel of land, and their subcontractor tells them the land is unfit to build on.  The soil testing co. (Tectonic) attempts to add the subcontractor under Rule 14, claiming it was their fault the soil was bad.  Court denies that this is a proper indemnity claim.

Rule:  A theory that another party is the correct defendant is not an indemnity claim, rather it is a defense.

Guaranteed Systems, Inc. V. American National Can Co.- Guaranteed Sues American Can for failing to pay for construction work.  American Can files a counter-claim alleging negligent work and Guaranteed attempts to join a third party (subcontractor) under Rule 14.  Court won’t allow the joinder because the third party isn’t diverse (1367(b) says claims by plaintiffs against persons made parties under rule 14…).  Ides said the court got it wrong because the third party being impleaded wasn’t a literal plaintiff.


D.  Intervention by Absentee Rule 24



Rule 24 (a)-Intervention of Right



Intervention is permitted when…




(1) Statute confers right of intervention or…



(2) Would be intervenor must establish:

1. Timely motion to intervene 

· (reasonable length of time measured from the point the intervener knew they had an interest in jeapordy in the ongoing suit).
2. Interest Relating to the subject matter of the action
· Must be direct, substantial, and legally protectable
· NOT remote or contingent
3. Impairment of that interest without Intervention

· Disposition of the case without their intervention may, as a practical matter, impair or impede their interest

4. Interest is not adequately represented by other parties involved



Rule 24 (b)- Permissive Intervention




*Court has Discretion and may allow intervention if…

1. would be intervenor’s claim or defense and the main action have common questions of law and fact.

2. Allowing the Intervention would not unduly delay or prejudice the adjudication of rights between the original parties. (Will allowing Intervention delay or complicate the case?)
Great Atlantic & Pacific Tea Co. V. Town of East Hampton(EDNY 1998)- “Town” passes a zoning law stopping “GA&PT” from building a supermarket in the town.  “group” of citizens in the twon that oppose the building of the market attempt to intervene.  Court goes through the analysis:  Group made a timely motion, there is an effect on their interest if the case is decided in an unfavorable way,  



American Honda Motor Co., Inc. V. Claire International, Inc.


E.  Interpleader  Rule 22

( joinder provision available when two or more persons each claim that they are entitled to the same property (or “stake”).  

· The person holding the property is the “stakeholder”.

· The rule allows a stakeholder to bring an action against all of the possible claimants, forcing them to “interplead” or litigate amongst themselves to determine which of them is entitled to the stake.  Interpleader allows the stakeholder to:

1. avoid multiple lawsuits that all relate to the same property.

2. avoid the risk of being found liable to more than one claimant of the same property.



(Rule 22 requirements:



1. There must be more than one claimant 



2. Claimants must be adverse to one another (they have to be claiming the same thing).



3. Two approaches to asserting interpleader:

                                                         STATUTORY  (special statutes)     RULE  (normal rules)

	Subject Matter JDX
	§1335- at least two claimants diverse (Min. Diversity)

500$ Amount in Controversy
	§1332- Stakeholder Diverse from all claimants.

75K$ Amount in Controversey

	Venue
	§1397- District where any claimant resides
	§1391- substantial part of events or district where any ∆ resides if all ∆s reside in the same state.

	Personal JDX
	§2361- in any district (nationwide service)
	Normal Rules (borrow states long-arm statute + comply with Due Process).

	Deposit of Stake with Court
	§1335- must deposit stake or bond with the court.
	Optional- 

	Enjoining Other Proceedings
	§2361- court may enjoin all other suits against the stake
	Court may enjoin all other suits against stake.


Note:  Why use Rule Interpleader when statutory Interpleader is less strict in requirements?  

When the stakeholder is diverse from all claimants, but all claimants are from the same state, only rule interpleader will be available (unless stakeholder is also a claimant, but then there is a diverse claimant and §1335 will be satisfied).
Indianapolis Colts V. Mayor and City Council of Baltimore (7th Circ. 1984): Case involving the dispute over the location of the Colts.  Baltimore attempted to eminent domain the colts and colts owner signs a lease with IN stadium and moves overnight before Balt. Could take over team.  Stadium and Baltimore are both claiming the right to colts.  Court Rules that (1) the claims were not adverse [Baltimore seeks ownership of team, other Co. seeks stadium contract enforcement] (2) There was no “reasonable fear” of double-liability because there was a clause in the stadium K that ended obligations if the team was acquired through eminent domain.  Court rules that Interpleader was not proper.

Geler V. National Westminster Bank USA (NY dist. 1991): Main point= Courts can use either Rule or Statutory interpleader to examine JDX requirements, regardless of which one is asserted by stakeholder.  Also, court enjoins a state court proceeding, stating that a Federal Court can enjoin a state court proceeding that could potentially deprive the court of their sub. Matter JDX by removing the “stake” at issue in a Federal case.


F.  Compulsory Joinder: Necessary and Indespensable Parties 


Rule 19: 



(a)  Persons to be joined if feasible (necessary parties/ person who ought to be joined)



(1)  Those, without whom, complete relief can not be accorded among those already parties

(2)  Those who have an interest in the subject matter of the action and 


i) whose interest might be prejudiced if they were not included in the suit

ii) whose absence might harm an existing party by exposing them to substantial risk of incurring multiple liability or inconsistent obligations.



(b) [Only matters if absent party ought to be joined but can’t be]


Q.  Can we proceed without the absent party or should the case be dismissed?

FACTORS:

(1) Would proceeding without the absent party prejudice Plaintiff, Defendant or absent party?

(2) Is there any way, through protective provisions in the judgement or shaping relief, that we can lessen or avoid the prejudice?

Provident Tradesmen Bank & Trust Co. V. Patterson- Case involves the dismissal of a case because of the absence of an “indispensable party”.  Court sets out four “interests” that must be examined in each case to determine whether “in equity and good conscious” the court should proceed without the absent party.  (1) Plaintiff’s Interest (2) Defendant’s interest (3) Absent Party’s interest (4) Public Interest/ efficiency.

Temple V. Synthes Corp., Ltd (1990): case involved personal Injury claim against a screw manufacturer (Synthes).  Synthes files motion to dismiss, claiming that the Doctor/Hospital that cared for Temple was a necessary and indispensable party.  Appeals court dismisses case, Sup. Court reverses.  Sup. Court rules that joint tortfeasors are not necessary parties (ends analysis at the threshold 19(a) analysis).  This case underscores the fact that the “Complete Relief” clause in 19(a) is construed narrowly, and only examines the “complete relief” between the parties already part of the suit.  A party is not necessary just because complete relief in the case might require adjudication against that defendant in a later suit.

VI.  The Binding Effect of Final Judgement


A.  Claim Preclusion or Res Judicata



Same Claim + Final, Valid and on the Merits + Same parties (or privity) = Claim Precluded

•  Once a claim has been brought to court, and been decided (on the merits), the parties to that suit are barred from relitigating those claims in subsequent suits against one another.  Claim preclusion is not, however, self-executing.  It is an affirmative defense that must be raised in a timely fashion or else it is deemed waived by the court.  The defense consists of three elements:



1.  Same Claim

· Primary Rights Model

-some courts consider claims to be “the same” if they seek vindication of the same “primary right”.  “Primary Rights” is an elusive concept, but some clear lines can be drawn.  (right to be free from personal injury V. right to be free from damage to ones property).

· Transactional Model

-The majority of courts consider claims to be the same if they arise out of the same transaction or series of events.  (Transaction has been defined as: “A group of operative facts giving rise to one or more rights of action”)

-Restatement (2nd) of Judgments set out factors to examine whether it is the same “transaction” (suggestive factors; no one factor is determinative, every case must be viewed in its own circumstances):

1. Relation of facts in time, space, origin, or motivation

2. Whether they form a convenient trial unit

3. Whether their treatment as a unit conforms to the parties expectations

NOTE:  FULL FAITH AND CREDIT=THE FIRST COURT CONTROLS THE SCOPE OF ITS JUDGEMENT

--Basic rule is that the second court must apply the law of preclusion that would be applied by the court that first rendered judgment.  Federal courts apply the same transaction test, however in diversity suits they apply the law of the state in which they sit (claim preclusion operates substantively—Erie).

Porn V. National Grange Mutual Insurance Co.- Porn (π) is in an accident and files a claim with his insurance co.  Insurance co. (∆) refuses to pay his claim.  Porn sues for breach of contract and wins.  6 months later sues for infliction of emotional distress caused by the same refusal to pay his claim.  ∆ asserts the second claim is precluded.  Using the same transaction test,  Court finds (1) that the second claim arose out of the same transaction (the accident and refusal to pay the claim), and involved much of the same factual proof even if different legal theories (2) Testimony and evidence proving the facts being the same in both cases, it would have been convenient to try the two claims in one trial (3) and there was an indication that both parties were aware of the possibility of an emotional distress claim from the start, indicating that it would have conformed to the parties expectations to have both claims resolved in the first trial.  Court bars the claim.

Los Angeles Branch NAACP V. Los Angeles Unified School District-(CA)- Case involving the segregation of schools and arguments about “de facto” segregation.  Iillustrates the difficulty of using the Primary Rights model.  π argues that the right granted by federal constitution of equal protection is different from right to have an equal education.  Court Holds: the same primary right is being contested in both suits (some time period variation though), both claims are seeking vindication of the right to a equal opportunity to an education.    



2.  Final, Valid, and On the Merits




a.  Finality

( “a judgement will ordinarily be considered final… if it is not tentative, provisional, or contingent and represents the completion of all the steps in the adjudication of the claim by the court…”

· A claim is final when it has been definitively ruled on by a trial court.  

· In most jurisdictions, finality is not altered by the availability of an appeal.

Federated Department Stores, Inc. V. Moitie (452 US 394-1981)- Case involved seven cases alleging violations of the Sherman Act.  Plaintiffs in the first case lost, five of them appealed, but Moitie refilled in another court.  The cases that were appealed were overturned, but Moitie’s claim in a different court was barred by Res Judicata.  Court held that Claim Preclusion is a strict doctrine, and bars relitigation of a final judgement even if that judgement is later found to be erroneous.  Main point is that Res Judicata bars collateral attacks on final valid judgements (on the merits and between the same parties).




b.  Validity




( Proper service + Personal JDX + Sub. Matter JDX = valid judgement.

*Collateral attack is available to cases that lacked P-JDX only when a default judgement has been rendered.

*Collateral attack of SM-JDX is only allowed in exceptional circumstances.




c.  On the Merits




( Prototype “on the merits” means the claim was fully adjudicated.  




Exceptions:

*Every final judgment in favor of a plaintiff is “on the merits” for purposes of issue preclusion (default or otherwise).

*Final judgments in favor of defendants will not trigger claim preclusion if:

1. The judgment is one of dismissal for lack of jurisdiction, improper venue, or for improper joinder.

2. When the case is dismissed with out prejudice (DWOP)

3. When by statute or rule of court the judgment does not operate as a bar.

4. When the judgment for the defendant rests on the prematurity of the action.



3.  Same Parties or Those in Privity

Same party is easy.  Privity is more complicated.  In essence, the theory is that the interests of the non-party were sufficiently aligned with those of a party to the previous proceeding that a judgement binding or benefiting the latter may lawfully bind or benefit the former as well. 


( Privity embracies three slightly different relationships:

1.  Successive owners of real estate or property

2.  Parties with intertwined substantive rights 

(i.e. Vicarious Liability, bailor/bailee)

3.  Parties that represent eacother





(trustee represents trust beneficiary, representatives of a class action)

Virtual representation:  

Some courts have expanded the notion of privity to include situations where a parties interests have been adequately represented by a previous party.  Examples include the LA NAACP case where the court used virtual representation to expand the scope of a class represented in the initial lawsuit AND when a victim of a plane crash might be said to have the same interests as other victims of the crash.  This theory is quite controversial—IDES: class actions are the only times we will see virtual representation.

Four Questions to ask:

1.  Are there shared interests between the parties?

2.  Was there adequate representation of that interest in the 1st suit?

3.  Did the party in the 2nd suit have adequate notice of the 1st/awareness the interest was being resolved in court?

4.  Is this a public Law case challenging Gov. activity? 

Richards V. Jefferson County (US S.Ct.  1996)- S.Ct. overturns an Alabama S.Ct. decision.  Case involved a challenge of a county tax.  While the rights of a general population were being adjudicated were essentially the same in both suits, court says Due Process requires that for a party to be bound by a prior judgement, they need to have notice of the suit, and the parties to the previous suit have to actually be representing their interest, and there must be a full and fair consideration of the issues.  In this case, the parties to the second suit were not made aware of the first suit, the parties in the first suit did not contend to be acting on behalf of the parties in the second suit.


B.  Issue Preclusion or Collateral Estoppel.
( When an issue of law or fact is actually litigated and determined by a valid, final judgment, and the determination is essential to that judgment, the determination is conclusive in a subsequent action between the parties.



1.  Same Issue- 

•  There must be a sufficient factual and legal overlap that the matter can fairly be considered decided.  Factors to consider are:

-Factual and legal similarities

-Nature of claims/context

-fairness and efficiency

Commissioner of Internal Revenue V. Sunnen (333 U.S. 591 – 1948) – Case involved the IRS challenging of a guys royalty consignments to his wife.  Two separate contracts were made were Sunnen gave the royalties he was getting from an invention to his wife, (1928 K and 1929 K).  The IRS sued him first about tax years 1929-1931, and decided the issue of whether the 1928 K was proper.  Then the IRS sued him again, this time about tax years 1938-1941, arguing both K were improper.  Court held that Claim Preclusion didn’t apply (relation of time not there), but the issue of the 1928 K was decided in the first suit.  Even though the 1929 K is essentially the same, it has not been reviewed and decided by a court.  Issue of 1928 K precluded, issue of 1929 K NOT precluded.  On the 1928 K however, court said that there had been developments in the law since the first case was decided that allowed relitigation of that issue as well.

Lumpkin V. Jordan ( CA ct. app. 1996)- Case involving the anti-gay rhetoric of Reverend Lumpkin.  Lumpkin.  Lumpkin files a claim against mayor and SF city for wrongful termination after he is fired for saying anti-gay things on TV.  1st court rules that his firing was based on secular/practical reasons, not because of his religious beliefs.  Lumpkin attempts to bring different claims in state court, but the court holds that the issue of whether or not his firing was discriminatory was decided by the 1st court and is precluded.



2.  Actually Litigated-
•  For an issue to be actually litigated, it must be properly raised, formally contested between the parties, and submitted to the court for determination.

(  For an issue to be actually litigated the parties must formally oppose one another on the issue at some point in the litigation process and must submit the issue to the court for a resolution of their dispute.



3.  Decided and Necessary-

•  The issue must have been previously resolved (decided) as part of a final judgement, and the resolution of that issue must have been essential (necessary) to that judgment.

*An issue can be “impliedly decided”: for example, if A sues B for negligence, and A wins, then we can infer that B was negligent even if the courts don’t say that.

(  In general, if the decision of an issue can be taken out of the judgment without altering the outcome of the case, the decision of that issue was not necessary to the judgment.

Cunningham V. Outten(Delaware, 2001)- C gets into a car accident with O.  O is charged with “inattentive driving”, and convicted.  Then C sues O, and claims that O’s negligence is already decided.  Court says that the issue of whether O was driving inattentively was decided (and can be used in subsequent proceedings), but proving that O was liable for the accident is a separate issue.



NOTE: notice that this is an offensive use of estoppel?  Sword V Shield.

NOTE: Alternative determinations- when a court judgment is premised on alternative findings.  Typically, courts will not consider either issue as necessary.  However, if the judgement is appealed, and both are affirmed, both will be considered necessary.

Aldrich V. State of New York (NY app. Ct. 1985)- First suit involved a 1976 flood and a claim that a bridge was constructed negligently. Court ruled that the bridge was constructed w/out negligence, and that the flood was an act of god ; alternative determinations that exculpated the state.  The second suit was for a 1981 flood, and the claim was that the bridge was designed negligently.  Court says the issue WAS precluded.  Court doesn’t follow the typical rule on alternative determinations, rather they say that an alternatively decided issue can preclude further litigation if it was squarely decided and vigorously argued in the first suit.


4.  Same Parties or those in Privity




*Same as claim preclusion, except for the mutuality exception discussed below.

Same party is easy.  Privity is more complicated.  In essence, the theory is that the interests of the non-party were sufficiently aligned with those of a party to the previous proceeding that a judgement binding or benefiting the latter may lawfully bind or benefit the former as well. 


( Privity embracies three slightly different relationships:

1.  Successive owners of real estate or property

2.  Parties with intertwined substantive rights 

(i.e. Vicarious Liability, bailor/bailee)

3.  Parties that represent eacother





(trustee represents trust beneficiary, representatives of a class action)




a.  Principle of Mutuality

Only those bound by the previous decision may benefit from it.  

(  NON-MUTUALITY:  in issue preclusion, some parties that weren’t part of the previous proceeding can still benefit from that decision.  When a non-party to a prior lawsuit asserts issue preclusion as a defense (argues that the plaintiff has already had a particular issue decided against them) then complete mutuality is not required.  This is known as defensive issue preclusion.
Q: was the party against whom the plea of preclusion is being asserted a party or in privity with a party to the previous litigation?

Bernhard V. Bank of America (CA 1942)- heirs of an estate argued in 1st caes that some funds were improperly distributed to another.  Probate court rules against them, saying there was a valid inter vivos gift.  Then the heirs sue the bank that made this same transfer.  Bank is allowed to assert the plea of issue preclusion against the heirs because the issue of proper distribution of this gift was decided against the heirs in the 1st suit (even though the bank wasn’t a party to that suit.

Parklane Hosiery Co., Inc. V. Shore (439 U.S. 322 – 1979)-  Case involved the violations by Parklane of SEC regulations (they made “materially false statements”).  SEC files suit against them and wins.  Then shareholders file suit arguing the same thing.  Shareholders argue that Parklane is precluded from arguing whether they made “materially false statements” because it was decided by the first case.  Court allows the offensive use of issue preclusion here, noting that in rare circumstances it is OK.  Courts says if : (1) If the plaintiff could not have easily joined in the previous action, and (2) it is not unfair to the defendant, then offensive use of preclusion is ok.  In this case, the first suit was a claim by the SEC and the shareholders could not join in that suit.  Also, it is not unfair to parklane because they had every reason to vigorously litigate the issue in the first suit, and there are no differences in the procedures between the two courts that would lead to a different outcome.

San Remo Hotel, L.P. V. City and County of SF (S.Ct. 2005)- Court makes clear that issue and claim preclusion are failry rigid doctrines that must be adhered to—No exceptions.  In this case, plaintiff was dismissed from federal court because the court said they were required to fully attempt to litigate their claim in State court before they can hear it.  After the state court rules against them, they attempt to re-file in Federal court, and the court barred their claim.  Even though this method effectively barred their claims from federal court, they stick to their guns on the matter of issue preclusion.

VI.  Pleadings


Rule 8(a)- A pleading shall containe

1. a short and plain statement of the grounds upon which the court’s jurisdiction depends

2. a short and plain statement of the claim showing that the pleader is entitled to relief

3. a demand for judgement for the relief the pleader seeks.

(  The pleading must simply apprise the opponent and the court of the basic nature of the controversy.  A motion to dismiss for violation of Rule 8 will have to show that there was no way of telling what the actual complaint was from the pleading.  Also, even if dismissed, it is usually dismissed with the option of revising the pleading and refilling.


Rule 12(b)(6)- Motion to dismiss for failure to state a claim upon which relief can be granted.  



*motion that is filed before the answer to a complaint.



(  This is different than an 8(a) motion to dismiss.  This motion says:

“even if everything the plaintiff alleges in the complaint is true, there is no legal basis for their claim against me”.

--Defendant bears the very high burden of showing that under NO set of facts could the plaintiff be entitled to relief.

VIII. Motions for Summary Judgement

(Flip side of a 12(b)6 motion to dismiss.  Questions the factual sufficiency of the plaintiff’s claim.  Instead of saying there is no legal basis for the claim, this motion says there is no factual basis for the claim.

· Only made after ample time has been given for discovery.

· The party that files the MSJ has the burden of production, meaning they must produce evidence that shows the other party doesn’t have enough evidence to prove their claim.

· If the moving party also has the burden of persuasion in the case (they are required to prove all elements of the claim to win, typically the plaintiff), then their MSJ must prove every element of their claim.  If the defendant beats the MSJ on say 2 of the five elements, the court will grant a partial summary judgment for those 2 elements, and the other 3 will go to trial.

· If the defendant files a MSJ, they only need to show one element of the claim will fail factually.  If they show this, the case will be dismissed.

