CIVIL PROCEDURE
OUTLINE

The US Judicial System:  Art. III Courts

· The Federal System:

· US District Court (at least one in each state and one in DC)

· We are in Central District of CA

· US Court of Appeals (11 numbered circuits and one in DC)

· We are in 9th Circuit

· US Supreme Court (discretionary review)

The US Judicial System:  State Courts

· Generic State System (CA Model)

· Trial Court (Superior Court)

· Intermediate Appellate Court (Court of Appeal)

· Court of Last Resort (Supreme Court)

· US Supreme Court (on questions of federal law)

Certain overlaps b/w the two courts (e.g. Habeas corpus), but for the most part if you start in state court you go through the state system and maybe up to the US Supreme Court.  Very little crossover.  Different courts in different systems.

ALTERNATIVES TO CIVIL LITIGATION

Arbitration

· Binding

· Go to arbitration, and you don’t get to go to court.  Arbitrator binds the decision (just like litigation – bound by the judgment made)

· Nonbinding

· Arbitrator will come up with an award, but it’s not binding and the other side can reject it.  Seems used mostly to push parties towards settlements

· Can be mandatory (Laws of contract enforced)

· Can be voluntary (After a lawsuit is filed you decide to go to arbitration instead)

· Arbitration is like informal litigation.  Usually in front of private judges

Mediation (Mandatory or Voluntary)

· Mandatory in the sense that you’ve agreed to go to mediation before going to court

· Voluntary in the sense that you can decide to go to mediation

· Mediator does not come up with a decision.  Works b/w the parties

Settlement devices:  Courts try all sorts of ways to get you to settle b/c litigation is expensive, clogs up the courts, you might be able to get a better result if you just start talking

Emeronye v. CACI International, Inc.

· Plaintiff claimed that she was discriminated based on race

· Case filed in DC Federal court – company based in DC, she has a federal statutory claim

Rule 12(b)(1) Motion – Lack of subject matter jdx over a type of case

· In this case, K states that if there is a dispute, it goes to mediation, then arbitration (NOT straight to trial).  P signed the K, thereby agreeing to go to mediation, arbitration

FAA said that these types of terms would be binding unless proven unconscionable.  Court originally has subject matter jdx over the case b/c of the statute, but the FAA divests the court of federal jdx when a party has entered into an arbitration agreement and the case should be dismissed

P argues that D’s K was an adhesion K

- BUT see Smith Barney v. [name???] – if court upheld that situation as not involving adhesion contracts, no way it happens here [court cites other cases, look at them]

P argues that FAA does not apply to employment Ks b/c they fall within the category of “workers engaged in foreign or interstate commerce.”  SC rejected argument (employment Ks DO fall within scope of FAA)

The arbitration clause was not imposed unilaterally by D, nor was it part of a collective bargaining agreement.  P’s waiver of the judicial forum is valid under applicable K law

If there’s nothing left in the lawsuit b/c everything has to be mediated then arbitrated there’s no claim left and the court must dismiss

· Court happy to enforce FAA clauses – promotes efficiency process and solves issues in a private manner

“A written provision in any K evidencing a transaction involving commerce or to settle by arbitration a controversy thereafter arising out of such K or transaction, or an agreement in writing to submit to arbitration an existing controversy arising out of such a K, transaction, or refusal, shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation of any K.”  9 USC §2
“A signature on a K indiciates ‘mutuality of assent’ and a party is bound by the K unless he can show special circumstances relieving him of such an obligation.”

Johnson v. Saenz

· Non-binding arbitration hearing determined that P was owed $19.5k from D.  D wasn’t present at the hearing.  Trial court refuses to allow D to reject the award.  Court claims that b/c D didn’t show up to the hearing, he should be debarred from rejecting the award

On appeal:  Appellate court determines that trial court abused discretion

· “The decision to bar a party from rejecting an arbitration award will not be disturbed on appeal absent an abuse of discretion.  An abuse of discretion occurs when the court rules arbitrarily or when its ruling exceeds the bounds of reason.  The burden is on the offending party to show that its non-compliance was reasonable or the result of extenuating circumstances.”

· “Abuse of discretion” – most likely a mistake of law by lower court

Court worried about people who abuse the arbitration process.  Allow debarred standard b/c want people to have an incentive to appear.  Don’t want to make a mockery of the deliberate effort to achieve an expeditious and less costly resolution of private controversies

· Appellate court held that trial court didn’t examine the facts; believed that D was reasonable and/or there were extenuating circumstances.  D wasn’t disregarding the rule – she made a reasonable mistake

· Pp.36-37 – Egs of complete disregard/abuse of arbitration

Case demonstrates how desirous courts are to further ADR process

· Require party’s personal appearance

· If you’re there, you can see that panel favors your case or rejects it to the point of motivating you to settle

· Good-faith participation and sanctions

· Sanctions to prevent parties from undermining ADR processes.  If a party is acting in good faith, courts decide on a case’s merits

· Arbitration and settlement

· Arbitration is a settlement device

· Allocating costs

· May be consequences if you reject arbitration award and the same judgment happens on rehearing.  Incentive to accept arbitration

A Lawyer’s Ethical Responsibility in Procedure

- Competence in procedure

- Procedure as a system of justice (not made into a game)

- Duty to provide services to those who cannot afford them

- Duty to work toward the improvement of the system of justice

· Self-Interest:  Avoiding Sanctions

· Inherent power of courts to impose sanctions on parties who interrupt the procedural process

· Statutes:  Code of Civ. Pro. 128.  Numerous statutes to impose sanctions

· Federal court rules

· Rule 11 (and counterparts – p.41, pp.26-27 of red book).  Requires everything you file in federal court to be signed by you.  States that you have done adequate research.  If you fail, YOU pay, not client.  Gives atty incentive to play by the rules

· FLIPSIDE:  Gives disincentive to be creative.  If you have GF efforts to extend the law it will not be sanctioned

Mendez v. Draham

· Recidivist violator of Rule 11 who substitutes “mouse clicks” for legal judgment
· Submits long, repetitive complaints (392 pages!)

· Defense files two motions (whenever you want a court to do something, you file a motion)

· Motion to Strike (reject/dismiss the complaint – pursuant to Rule 8, which defines what a pleading is)

· Rule 8a = Notice pleading.  Short and plain statement of your claim [problem of prolixity/wordiness.  If you say too much, you undermine the notice]

· Motion for sanctions pursuant to Rule 11

· File without prejudice – can file claim again, but have to start all over again

· Significance of Rule 11 (c) to D’s motions:

· Need to give other side a warning (SAFE HARBOR PROVISION).  We think your claim is frivolous or outside the rules and we’re going to seek sanctions unless you withdraw

· Must give a warning

· Potential sanctions

· Fines, costs, and dismissal of the case with prejudice (client can sue attorney for malpractice)

· Applied

· Frivolous claims – Malat tried suing parties that couldn’t be sued under 11th Amd

· Remedy

· Fines, shifting of costs, dismissal of suit, disbarment b/c of Rule 11 violation

· All states have a Rule 11 counterpart

CHAPTER II – ACQUIRING JDX OVER THE PARTIES TO A LAWSUIT
PERSONAL JDX – The power of a court to exercise authority over a person or property belonging to that person

· Has to do with jdx over that person (not the subject matter of the lawsuit)

· A “person” includes artificial entities (corporations, partnerships)

Jurisdictional Fundamentals:

1. Territoriality

a. Court’s jdx within a particular territory (state/federal court in CA has jdx within the territory of CA – power to proceed against persons/property within that territory)

2. Extra-territoriality

a. To what extent does a court in one state have control over persons or things in another state?

3. Full Faith and Credit Clause (Art. IV, §1)

a. Pertains to validity of judgment

b. Courts of one state must give full respect to judgments of another state

c. State courts have to follow federal court under Supremacy Clause

d. Full Faith and Credit Statute – federal court must follow state court judgment

4. Due Process Clause (5th and 14th Amendments)

a. 5th limits authority of federal power

b. 14th limits authority of state power

“The life of the law has not been logic:  it has been experience.  The felt necessities of time…have had a good deal more to do that the syllogism in determining the rule by which men should be governed.”  Oliver Wendell Holmes, Jr.
To establish personal jurisdiction over a nonresident defendant through a state long arm statute, a court must first determine that jurisdiction is authorized by state law; if it is, the court must next decide whether exercise of personal jurisdiction would be consistent with due process.
PENNOYER v. NEFF

Supreme Court ruled that a judgment issued without proper jdx over D violates the Due Process clause of the 14th Amendment, with the result that its validity may be challenged anywhere

· Privity:  One party treated as if he is a previous party (successive ownership of property)
Can’t execute jdx without statutory AND constitutional basis

· Statute must be consistent with the Constitution

· Method of service also has to be consistent with statute, constitution

In personam & in rem (the differences)

· Both are forms of personal jurisdiction

· In personam:  Over the person

· In rem:  Over the person’s property

· Quasi in rem:  Somewhere between the two

The requirement of service

· Personal service

· Substituted service (publication)

· Available ONLY as a last resort

Full Faith and Credit (Clause & Act)

· Second court is going to have to give FF&C unless first court lacks personal jdx

· FF&C principles are now in the 14th Amendment due process clause 
· Every person who has a right to due process of law has a right to not be proceeded against in a court that lacks jdx

Territoriality

· Any person within the state and any property within the state falls within the jdx of the state

· Need service, a statute that allows service, within constitutional principles

· Complete authority within the state as long as the statute allows it (complete autonomy over the people and property within the state)

No in rem jdx b/c property wasn’t attached at the time jdx was exercised (Neff didn’t own any property in OR at the time of judgment).  No in personam jdx b/c Neff was in CA (OR has no power in CA!)

Collateral lawsuits – available in limited circumstances.  Occur in separate lawsuits

Direct attack – occurs as part of – or in a continuation of – the original suit (e.g., an appeal)

TRADITIONAL BASES OF JURISDICTION

1. In Personam Jurisdiction

a. Physical Presence and Transient Jurisdiction

i. The person/property are present in the state and served/attached in the state

b. Voluntary appearance in court

i. If you make a special appearance (JUST to contest jdx), you cannot be served (immunity from process)
ii. If you argue on the merits, you waive personal jdx
iii. If court thinks it has personal jdx over you, you can’t run home (you can appeal)
iv. If you win, you get to go home (can’t serve you on your way home)
c. Consent to Service on an Agent:  Express and Implied Consent

i. A party can consent (express/implied) to have an agent served on your behalf

ii. Classic implied consent – if you drive in our state, there’s implied consent that the secretary of state will act as agent for your actions

d. Domicile

i. Your permanent place of lawful residence.  Citizenship / residence in a state

ii. You can’t have multiple domiciles.  ONLY ONE!

2. In Rem & Quasi In Rem Jurisdiction

a. True in rem case:  Don’t sue the person, sue the property.  Proceeding against the property.  Binds the property against the world.  No one in the world can challenge the judgment in these proceedings

i. Used in admiralty cases, used by state/federal gov’t to seize property

ii. Probate proceedings

b. Quasi in rem case:  Using the property to get jdx to get the person.  Only affect the interests of particular persons in the attached property (namely, those who have been made parties to the suit)
i. TWO TYPES

HARRIS v. BALK (later overruled by Shaffer)
· Balk owes a debt to Epstein, Harris owes a debt to Balk

· Must give a quasi in rem judgment full faith and credit but ONLY to the extent of the valid judgment

· Epstein attaches Harris’ debt to Balk in a quasi in rem action to get payment from Balk

· The obligation of the debtor to pay his debt clings to and accompanies him wherever he goes

· Courts are to prevent payment of a debt twice

CORPORATIONS AND THE TRAD’L BASES OF JURISDICTION

· Domestic corporations (cf. in-state resident)

· In CA, a corporation that is technically incorporated under the laws of CA

· Foreign (not-of-this-state) corporation (cf. out-of-state resident)

· By being in the state, corporation consents to the laws of the state / consent to jdx

Long-Arm Jurisdiction and Territoriality

· Whether the long arm of the state can pull you into the state.  Authority of the state to reach out beyond its territory

International Shoe Co. v. State of Washington – The Minimum Contacts Test

· “Due process requires only that in order to subject D to a judgment in personam, if he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’”

· Does not overrule Pennoyer.  Incorporates Pennoyer and extrapolates from it (we can do it b/c it’s fair)

· Courts apply a range of possibilities in terms of contacts (one way courts determine fairness in exercising jdx):

· Continuous, Systematic, Substantial & Unrelated

· Business has long-standing contacts in the state that are substantial, but the contacts are unrelated to the claim

· Continuous, Systematic & Related

· Not necessarily substantial, but related.  Claim arises out of the contacts within the state.  Court can exercise jdx

· Single Act & Related

· Sometimes a single act can be enough

· Single Act & Unrelated

· No jdx

· No Contacts

· No jdx

· Look to precedent for definitions of “continuous,” “systematic,” and “substantial”

Specific vs. general jurisdiction

· Specific jdx arises when the claim is related to the contacts.  Only get jdx over related claims

· General jdx – jdx over everything even though it’s unrelated.  State will treat you like a citizen of the state.  Tantamount to being in the state

LONG-ARM JDX / MINIMUM CONTACTS TEST
State long-arm statute

· Tailored and specific act

· Very detailed

· Due Process Style (CA)

· Runs due process and the statute together

· Federal Law – incorporation under Rule 4(1)(k)(A)

· Federal courts incorporate law of the state in which it sits

Minimum Contacts (Burden on P to prove Purposeful Availment, Relatedness)
· A.  Purposeful Availment – Whether D purposefully availed itself of the benefits and protections of the laws of the forum state or, in slightly different terms, whether D purposefully directed its activities towards the forum state
· Case-by-case basis guided by overarching command of the Due Process clause (exercise of jdx must comport with our traditional conception of fair play and substantial justice)
· Conducted activity there
· Hess v. Pawloski (driving in the state)

· International Shoe (employing people in the state)

· Contractual relationship with residents

· E.g.  A suit against an insurance company that refused to pay the proceeds of an insurance policy issued to a resident of the forum state (McGee – ILI actively pursuing business of McGee / directly soliciting one customer in CA.  Claim arose out of insurance K)

· Stream of commerce

· E.g.  A products liability suit against the out-of-state manufacturer of a lawn mower purchased in the state
· Used PREDOMINANTLY in products liability cases
· Worldwide VW

· Causes an effect in the forum state (“Effects test”)

· E.g. A defamation action by a forum resident against the author of a magazine article that libeled the plaintiff

· May not have gotten any benefit by sending a dangerous device into the forum state but you did cause an effect there

· NOTE relationship with territoriality – activities directed towards the territory of the state in one of four forms

· B.  Relatedness

· Does the lawsuit arise out of or relate to D’s purposeful contacts with the forum or, if it does not, are D’s forum contacts so extensive that no such relationship is necessary?

· Unless D’s contacts with the forum are so extensive as to support “general jdx,” the lawsuit must normally “arise out of” or “relate to” D’s purposeful contacts with the state, i.e., the case must be one of “specific jdx”

· C.  (Un)reasonableness (can be a trump on MC test) (burden on D to prove unreasonableness)
HANSEN v. DENCKLA (REVIEW THIS CASE) – Woman living in PA, hires MD company as trust holder.  Woman moves to FL, continues to correspond with trust company.   Daughters challenge validity of the trust to Dora’s granddaughter
· What’s a trust?  

· All property has 2 aspects of ownership:  Legal title, beneficial title.  If you own a car and you don’t have any loans, you have both types of title.  What a trust does is split the legal title and beneficial title up.  Legal title goes to the trustee, beneficial title goes to the beneficiaries.  Trustee has legal title but can’t take advantage of the benefits.  Beneficiary has no legal title but can take advantage of the benefits

· Residuary clause – get whatever isn’t accounted for

· Many states have a rule that the judgment is not final until the appellate process has ended

Did the DE trustee purposefully direct any activities toward FL such that personal jdx would be consistent with due process?

· Same rule as applied in International Shoe

· Contacts of the DE trust company are those that count

· Where only one party is making the contacts, and it’s not the out-of-state defendant, it’s a “unilateral contact.”  Contact with the forum related to the case but not made by the out-of-state defendant.  Those contacts DO NOT COUNT.  Contacts MUST be instigated by out-of-state defendant towards forum state.  If P instigates contact and D responds, sometimes will not be considered unilateral (depends on nature of the response)
· Contacts by DE trust company towards FL?

· Continuing correspondence, sending checks.  Court REJECTS this idea.  Passive relationship when someone has moved to another state and something continues IS NOT ENOUGH (too low of a threshold).  MUST BE ACTIVE in a constitutionally sufficient way

· Trust company never did anything to promote its business in FL

· Only constitutionally relevant contacts are those being actively directed towards the state

Dissent (Brennan):  Being less technical – FL has a lot of vested interest here.  Sensible place to adjudicate the claim.  “Center of gravity” approach – state has an interest in this case, seems like a logical place to bring it (also used in WWVW dissent)
· Majority rejects this “center of gravity” approach.  Dissent approach ignores state lines.  Makes threshold for personal jdx low

· Choice of Law:  In a situation in which the parties don’t agree as to which state’s laws apply, courts have rules to determine choice of law.  Same principles that determine choice of law should apply to whether there should be personal jdx (dissent trying to equate personal jdx with choice of law)

Compare Hanson to McGee v. International Life Insurance Co.

· McGee case involved a single act related to the claim.  Court held that it satisfied the MC test

· Out-of-state D in McGee is active.  Out-of-state D in Hanson is passive (not the quantity but the quality of the purposeful activities)

BURGER KING v. RUDZEWICZ (Another contract case)

· Breach of K b/w BK (FL) and Rudzewicz/MacShara (MI)

· Diversity suit filed in US District Court
· No federal issue in terms of claim (breach of K = state law claim!  Federal court can’t adjudicate.  EXCEPTION:  P and D are from different states).  State law claim that goes to federal court by virtue of diversity clause

Rule:

· Purposefulness on the part of out-of-state Ds directed towards the state (Ds derive benefits, can predict future consequences of what they do because they’re getting benefits)

· Relatedness – cause of action has to relate to the contacts.  Contacts substantively relevant to the claim (either narrowly or loosely)

· Reasonableness – D gets an opportunity to rebut the presumption of fairness / due process.  Note easy if P has proven purposeful availment and relatedness

It is NOT enough to enter a contract.  It is relevant but not dispositive.  It’s the actions based on the contract (course of conduct required by the contract).  Course of conduct is KEY.

Findings of fact will not get reversed unless clearly erroneous.

CHALEK v. KLEIN

· Active buyer v. passive buyer:

· Passive buyer just places an order (E.g. internet order on Amazon)
· Active buyer vigorously negotiates terms of the K, asks seller to customize (wants certain specifications, goes to visit seller’s factory)

· Passive seller?  Probably not – if you know you’re selling something to someone in the state, you’re actively selling

· Empress International case:  Used by lower court.  Held that entering K enough for jdx

· If Empress accepted, passive buyers would be subject to jdx in seller state.  Policy judgment that this would discourage sales, just plain unfair

· Court doesn’t like this approach (BK said NOT enough to just enter K).  Initiating a transaction with someone out of state does not on its own establish a purposeful availment factor

· NO active contract relationship (ala BK)

WORLDWIDE VW CORP v. WOODSON (Stream of commerce)

· Car is made in Germany, sent to VW Corp., sent to distributor in NY, bought by Robinson in NY.  Robinsons decide to move to AZ, while driving there get into an accident in OK

· “The forum state does not exceed its powers under the Due Process Clause if it asserts personal jdx over a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by customers in the forum.”

· Where does stream of commerce begin and end?

· Includes ALL states between manufacture and sale.  Once consumer has purchased, the stream ends (in WWVW, stream ended in NY, NOT OKLAHOMA)

· Usually only involved in cases of product liability 

· No jdx in this case (unilateral act by Robinsons – no contacts by out-of-state D)

A state’s jdx has a federalism element b/c if you reach too far beyond your borders it will be deemed unconstitutional (state boundaries still matter).  There must be a connection with the state (could be a connection by plaintiff)


Need foreseeability that D would be haled into court

· Foreseeability that your product might end up in the state or would cause an effect in that state is not enough.  Contacts MUST be purposeful – THAT kind of foreseeability matters
When can a company anticipate that it is on notice that it could be sued in a particular state?

· Purposefully directed activity toward that state

· Why purposeful?  Has to do with fairness.  Company can control where they can be sued.  Combo of territoriality and fairness

· Contacts with forum state have to be purposeful in the sense that the company should have control over its contacts in the state

· Need purposefulness out of fairness to out-of-state D

Territoriality remains a principle (must be some contacts associated with the state – sovereignty principle) to the extent that if it doesn’t require presence it requires affiliation with the state

· Affiliation must be purposeful (fair/reasonable to out-of-state D).  Gives D notice that it may be haled into court

ASAHI METAL INDUSTRY CO., LTD. V. SUPERIOR COURT (Stream of commerce vs. stream of commerce plus).  Doomed plurality opinion (4-4-1)

· Joinder of parties (allowed to sue numerous parties as long as it comes from the same incident)

· Impleader:  If we’re liable to Zurcher (person injured in motorcycle accident), Asahi is liable to us (our tire hurt Zurcher, but it blew up b/c of Asahi’s faulty product)

· 3rd party impleader complaint

Stream of commerce:  Two Views

· Straight ahead stream of commerce (Brennan)

· State 1 into stream of commerce.  Continues into state 2 where injury occurs.  If company knowingly participated in interstate market by participating in stream of commerce, that satisfies purposeful availment

· It’s a regular course of conduct that makes it fair to hale you into court b/c you’ve brought in a regular stream of products in to the state

· Stream of Commerce Plus (O’Connor)

· Everything the same except that there must be some extra conduct indicating intent to serve state 2 market.  Something in addition to putting the product in the stream of commerce (placing ads, compliance with state laws in order to have your product sold in that state, etc.)

Justice Stevens’ lone opinion

· Doesn’t understand why everyone is talking about stream of commerce.  Could have just written about reasonableness (see Part II in REASONABLENESS SECTION)

· Stevens believes that volume, nature, hazardness are important.  Not asking for a “plus” (but asking more than Brennan)

Some lower courts follow O’Connor, others follow Brennan, others still examine both

· Some courts deal with finished products vs. component parts

· Manufacturers of component parts (like Asahi) may have little ability to control distribution of the finished products that contain the part they made.  It may therefore be fair to insist that such Ds have some additional conduct aimed specifically at the forum state.  
· By contrast, the manufacturer of a finished product typically enjoys far greater control over the geographic distribution of its products, allowing it to limit distribution to particular states or regions if it wishes to do so.  It therefore may not be unfair to subject producers of finished products to jdx in any state where they have permitted their products to be sold – whether or not D engaged in conduct aimed specifically at the forum state

· BOTH stream of commerce tests require that the company has awareness that its products will end up in the forum state

Volume:  A court that follows the pure stream of commerce approach might be reluctant to find purposeful availment on the basis that volume of D’s product into the state was low.  “The stream of commerce refers to the regular and anticipated flow of products from manufacture to distribution to retail sale.”

KULKO v. SUPERIOR COURT (Effects Test)

Parents get divorced.  Hubby gets kids during school in NY, mom gets them during summer.  Kids eventually move to CA, mom sues hubby for full child privileges in CA court

· “Purposeful availment” doesn’t really work at all with effects test

· “A state has power to exercise judicial jdx over an individual who causes effects in the state by an act done elsewhere with respect to any cause of action arising from these effects unless the nature of the effects and of the individual’s relationship to the state make the exercise of such jdx unreasonable” – Restatement of Conflict of Laws §37

· Even though hubby caused an effect with CA by causing the child to live there, he needs purposeful conduct with the state, and the claim has to arise out of those contacts (unless unreasonable)

· Court says that might be a good test but it doesn’t apply in this case:

· Commercial and tortious activity that is in itself wrongful (something wrongful done in one state that has an effect in the other state) – Effects test applies [didn’t happen here]
· In some circumstances using effects test would be unreasonable (goes to public policy argument)

· Even if you satisfy a method of purposeful availment, policy judgment may trump imposition of the doctrine

· Also cases where you don’t satisfy any one category but they have a little bit of each.  Court can decide that putting them all together = purposeful availment

CALDER v. JONES (Effects Test)

National Enquirer writes defamatory article about Shirley Jones

· Enquirer is FL company doing business in CA

· No conducting activity, no contract, no stream of commerce

· Distinguishable from Kulko:  Enquirers acts were wrongful

· Intentional tort (published false and defamatory article).  

· Brunt of tort was felt in CA (Jones worked there, entertainment industry was there, Enquirer’s largest circulation was there, etc.).  

· Article itself was AIMED at CA (focus of tort/article was CA)

· Policy argument:  Freedom of the press.  Rehnquist rejects the argument

Causing an effect is not enough – causing an intentional tort the brunt of which is directed / felt in the forum state is enough.  Majority of courts have construed Calder as the necessary basis for the “effects test.”  Need three elements:

· Intentional tort

· Brunt of harm felt in forum state

· Act was aimed towards the state
*At least one court has said that negligence counts in the “intentional tort” area (minority view)
REVELL v. LIDOV (Effects Test)

Lidov wrote article that allegedly defamed Revell

· ZIPPO SCALE:  Formula / basic approach to determine personal jdx on the internet.  Most cases involving personal jdx on the internet start with this scale.  Considers 3 types of websites:

· Interactive website that clearly does business (e.g. Amazon.com)

· Inviting someone to enter into a K.  Automatically get purposeful availment by K

· Interactive website that allows for the exchange of information

· Middle ground.  Need to apply normal standards of purposeful availment

· Type of website in Revell (Message board allowing people to send and receive information)

· Passive website that simply posts information

· Not going to get jdx over someone with a passive website

· Fact that you have a passive website doesn’t bar you from personal jdx.  If you do stuff in addition to the passive website, may be enough.  Passiveness on its own will not determine jdx

Revell distinguishable from Calder:

· Intentional tort (defamation) same as in Calder

· Aim – need to know that P is in the state.  If you don’t know, you can’t have aimed conduct towards that state.  Lidov didn’t know where Revell lived (may have assumed DC b/c Revell was formerly politically affiliated).  NEED TO KNOW!

· No brunt of harm towards TX (seems more directed at DC)

RELATEDNESS (Second prong of Minimum Contacts Test)

· General jdx:  D’s contacts with the state are so significant that the state can exercise a wide range of jdx over D
· No requirement of relatedness

· E.g. Jdx over state residents

· Specific jdx: Claims must be “related” to the purposeful contacts

· Most cases in which out-of-state D is brought in is based on specific jdx

PERKINS v. BENGUET CONSOLIDATED MINING CO. (Relatedness / General Jdx)

· BCMC (mining operation in Philippines) conducting business in OH.  Business is continuous, systematic, and substantial

· Perkins’ claim against BCMC unrelated to the contacts in OH (claims arose before president of BCMC moved to OH)

· No relationship b/w claims, contacts

D’s activities in the state have to be sufficiently substantial and of such a nature as to justify suit against it on causes of action arising from dealings entirely distinct from those activities

· Not only quantity but quality (BCMC doing pretty much everything in OH).  BCMC doing so much of their business in OH that it is both substantial and reasonable to exercise jdx

· “Ohio was the corporation’s principal, if temporary, place of business”

ONLY case in which court has ever found general jdx 

Due process clause will not be violated by exercise of jdx if your state statute allows jdx to go ahead.  States are free to exercise jdx or not depending on how the statutes read.  Standard of principle that if your state law allows it, due process says it’s fine

Necessity in Perkins – court never addresses.  If there is necessity, two approaches:

· Worldwide approach:  If this court can’t take it, no other court can

· US approach:  No court in the US can take this case.  Not as good an argument (Perkins court could decide that Philippines is the better place to resolve the issue under the circumstances)

HELICOPTEROS NACIONALES DE COLUMBIA v. HALL (Relatedness / General Jdx)

CEO came to TX to negotiate K with WSH (single act).  Provide helicopters for WSH on Peruvian pipeline.  CEO sent some employees to TX for helicopter training, bought some helicopters (may have cost $$$, but it was essentially a single event), helicopter parts in TX, check’s drawn on TX bank sent to Helicol’s NY accounts (unilateral activity on part of TX bank)
· Claim:  Wrongful-death action brought on behalf 4 people who died in helicopter crash

· Relationship:  K related to fact that service was provided, related to the crash (nothing about TX contacts substantively relative to the claim).  Relationship argument weak – long chain of causation.  Only argument left is general jdx
· Maybe a closer relationship if argue that training in TX led to crash (never suggested in court)

· Helicol’s contacts w/ TX were purposeful, but not such that they support general jdx (sporadic acts that are unrelated / single act, unrelated).  Contacts not adequate to establish general jdx

Perkins v. Helicopteros

· General jdx in Perkins, not in Helicol

· Perkins – conducting activities of the entire business within the state.  Substantial enough to treat company as if it were a citizen of the state.  No such finding in Helicopteros

In assessing general jdx, lower courts have held that it is necessary to examine D’s forum contacts over a period of years prior to P’s filing of complaint

Many courts have held that mere solicitation, marketing, sales, and related trips normally will not subject a D to general jdx even when it has sales reps living in the forum state

· Most manufacturers advertise and sell their products worldwide.  If marketing and sales alone were sufficient to allow general jdx, an injured consumer could choose to sue in any state whose long-arm statute reached D.  This would lead to massive forum shopping

· There are exceptions to this

Revell and relatedness:  D’s website contacts with a state may suffice for general jdx if they are numerous and if they result in the transaction of a substantial amount of forum business

Local plaintiffs – Lower courts much more readily find general jdx involving local Ps

“Arise out of” & “Related to” / Specific Jurisdiction 
Most courts in addressing relatedness turn first to whether D’s contacts with the forum are sufficient to permit general jdx.  If no, court goes on to determine whether there is a sufficient relationship b/w the claim and D’s purposeful forum contacts to allow specific jdx.  If this is also no, P has not satisfied relatedness requirement and jdx normally cannot be exercised (exception:  courts may relax as a matter of necessity)

· In order to establish specific jdx, must establish that purposeful contacts are somehow related to the claims being asserted.  MUST prove relatedness

· “Arise out of”: Very close relationship b/w claims and contacts (proximate cause relationship)
· “Related to”:  Increasingly more tenuous (“but for” analysis)
· Brennan dissent in Helicol recognized this distinction

· If D only has limited contacts with the forum, P’s claim must usually “arise from” those contacts.  As forum contacts increase, relatedness requirement is often relaxed so that P’s claim must “relate to” but need not “arise out of” those contacts

· Strictest form of “arising out of”:  P’s claim arises directly out of D’s purposeful contacts with the forum state (D’s forum contacts constitute “a necessary element of” P’s claim for relief)

· Another strict version:  Proximate cause.  D’s purposeful contacts w/ the forum must constitute both the “cause in fact” and the “legal cause of the harm for which P seeks to recover

· “Cause in fact” – but for D’s forum contacts, P’s claim would not have arisen

· “Legal cause” harder to satisfy.  Requires that D’s forum contacts were a substantial factor in bringing about the harm to P

NOWAK v. TALK HOW INVESTMENTS, LTD. (Relatedness / Specific Jdx)

· 9/27/06:  LISTEN TO FIRST 5 MINUTES OF TAPE – BREAKS DOWN PROBLEMS

KP starts using hotel in HK owned by Tak How.  K entered in HK b/w Tak How and resident of MA (KP).  Agreement to be performed in HK.  Tak How sends KP a fax re. new rates.  Exchanges follow, reservations are made.  Tak How has ads in MA magazines, contacted travel agents in MA

· Tak How soliciting business in the state (fax to KP = solicitation / invitation to do business.  Negotiations – interaction b/w the parties [not unilateral])

· KP sales personnel going to HK – course of conduct (can’t just have a K; need course of conduct)

Relatedness:  The nexus b/w D’s contacts and P’s cause of action

· Variety of standards:

· But for (9th circuit)

· Substantial connection (6th circuit)

· Lies in the wake (7th circuit)

· Proximate cause (2nd and 8th circuits) – Necessary AND sufficient requirement

· Standard varies by court and jdx

· But for = most relaxed / flexible on relatedness; proximate cause = strictest
Zero ( But for ( Substantial; in the wake of ( Proximate cause / substantive relevance

· If zero, contacts have to be continuous, substantial and systematic to justify general jdx

· But for – chain of causation is very elongated (courts won’t necessarily buy ALL arguments)

· As connection becomes closer – substantial relationship area.  No way to measure – getting more comfortable in establishing connection

· In the wake of – relationship that’s tangible (same as in substantial relationship)

· Proximate cause / substantive relevance – contacts are LEGAL cause of the injury.  Contact was the real cause of the injury and substantively relevant

· Previous cases satisfied proximate cause element

· K in Burger King was source of the dispute

· Calder v. Jones – paper that Enquirer sent to CA caused the injury

Tak How:  DOES NOT like the but for test – too attenuated (ANYTHING could be but for cause – foreseeability gets watered down)

· 9th circuit:  Argues that it can impose a limit on the reasonableness inquiry

· Tak How response:  Using reasonableness as a trump not good enough

· 1st circuit applies but for in circumstances where proximate cause appears to be too strict

· Appropriate in Tak How b/c D directly targeting residents to promote a business and going after Tak How is reasonable (Tak How should have reasonably foreseen that it could be haled into court)

· Demonstrates built-in flexibility of relatedness

· If no relatedness, can try to argue general jdx

As contacts increase and relationship gets closer, chance of finding jdx gets higher:

· Graphic depiction of contacts graph (print it from powerpoint 9/27/06)

	
	No relationship
	But for
	Substantial relationship
	Proximate cause

	Continuous, systematic and substantial
	Jdx (general jdx)
	Jdx (general jdx)
	Jdx (general jdx)
	Jdx (general jdx)

	Continuous and systematic
	No jdx
	Maybe jdx
	Jdx
	Jdx

	Sporadic
	No jdx
	No jdx
	Maybe jdx (depends on circumstances)
	Jdx

	Single Act
	No jdx
	No jdx
	Maybe jdx (depends on circumstances)
	Jdx


REASONABLENESS

It’s P’s burden to establish purposeful availment and relatedness.  If he can, there’s a presumption of reasonableness (D must prove that exercising jdx over him would be unreasonable)

· Five perspectives/factors from which to measure reasonableness (the Gestalt factors):

· Burden on D

· Nowak analysis:  Show “special” burden

· Forum state’s interest in adjudicating the dispute

· P’s interest in obtaining convenient and effective relief

· The interstate judicial system’s interest in the most efficient resolution of controversies (Judicial Efficiency)

· The interests of other states in furthering their substantive policies (Policy Concerns)

· Factors 4 and 5 = least important

· Court analyzes factors, makes a subjective judgment as to whether D has rebutted presumption of reasonableness

· No one factor is dispositive.  Foreign Ds – presumption is that burden on D is severe but not unreasonable
· The stronger the contacts and the closer the relatedness, the more difficult it is to establish that the action was unreasonable (variable standard)

P’s alternatives and statute of limitations

· Different states have different statutes of limitations for same cause of action

· P cannot invoke an argument of necessity merely on the fact that the chosen forum is now the only one where the statute of limitations may not yet have run
· Just b/c a case is filed in CA doesn’t mean it’s subject to CA law

· Choice of law:  Forum state ends up applying the law of another state.  Forum will apply its own procedural law

PARU:  Purposeful Availment Relatedness Unreasonableness

· Test applies universally to the exercise of in personam jdx over out-of-state residents not found within the forum state

· Expanding Pennoyer theory of territoriality

· Apply to in rem?

SHAFFER v. HEITNER (PARU / Quasi in rem jdx)

· Heitner attempting to assert quasi in rem jdx (attached property before lawsuit in a method allowed by DE)

· Before Shaffer, no relationship b/w in rem / quasi in rem and minimum contacts test (in personam underwent changes, in rem/quasi in rem didn’t)

True in rem (suit affects all persons)

· Technically against the property.  Probate proceeding, condemnation action by gov’t, etc.

· Relationship b/w property and the claim.  That’s what the claim is all about

· All true in rem cases – property within the state, direct relationship b/w property and the claim

· MC in that case satisfied.  Shaffer doesn’t affect true in rem

Quasi in rem (suit affects only particular persons – those served)

· QIR Type 1:  P seeks to assert a pre-existing interest in the property (e.g., mortgage)

· QIR Type 2a:  Suit relates to the property.  Property is in the state.  No pre-existing interest but there is a relationship b/w the individual and the property (e.g., slip and fall)

· Suit relates to the property b/c P was injured on the property

· Usually personal jdx will be satisfied b/c there’s a contact with the state, relationship b/w injury and the property

· QIR Type 2b:  Suit has no relationship to the property (e.g., Harris v. Balk)

· Debt followed Harris wherever he went

· No pre-existing interest in the property in 2a, 2b

· QIR Type 2a:  Relationship between property and the claim.  Not necessarily proximate relationship, but there is a relationship (sometimes an MC problem)

· QIR Type 2b:  NO relationship b/w property and the claim (ALWAYS A PROBLEM SATISFYING MC TEST)

Shaffer holds that minimum contacts test should apply to quasi in rem jdx.  Jdx over a thing is jdx over a person’s interest in that thing.  It is a FORM of personal jdx.  As a consequence, principles of International Shoe as they’ve evolved should be applied here

· Shaffer eliminates the use of QIR Type 2b.  Applies minimum contacts test

· Everything about personal jdx can be applied to in rem, quasi in rem cases (OVERRULES HARRIS V. BALK)

· Some courts have held that this opinion should not be construed as applying to real property (Supreme Court has not addressed)

· If only contact you have with the state is the property in that state, there will not be personal jdx (no relationship, only one contact – the property)

The issue is not whether D’s property meets the “minimum contacts” test, but whether D himself does

Unless a federal statute provides otherwise, P may proceed in rem or quasi in rem in federal court only if P shows “that personal jdx over D cannot, in the district where the action is brought, be obtained with reasonable efforts”

Special appearance:  Show up solely to challenge presence of jdx


Same standards apply to in personam, quasi in rem jdx

Limited appearance: Show up to litigate on the merits, but only to the extent of the property attached


Some states allow this, others do not (others say if you contest on the merits in quasi in rem, they convert it to in personam jdx)

May be circumstances where you decide to go quasi in rem so you decide to attach the property at the outset – security of the judgment

· Attachment necessary?  A few courts have said that attachment is not necessary at the outset of suit.  If you establish in personam, not necessary

BURNHAM v. SUPERIOR COURT (Personal Jdx / Physical Presence)

· Plurality opinion

· Majority would say that if you’re in the state voluntarily, it’s legitimate exercise of jdx
· Exercise of transient jdx creates an unrebuttable presumption of jdx if voluntarily in the state and a strong but rebuttable presumption of jdx if involuntarily in the state

· Exercise of transient jdx constitutional as long as individual is voluntarily in the state.  If not – fairness analysis

Scalia – If served within the state, state has personal jdx over you (one of the most traditional and firmly established principles of personal jdx)

· Pennoyer reflected traditional approach to jdx – understanding of the courts in 1868 (when 14th Amendment was adopted)

· Liberal justice problems – 1868 shows the scope of due process.  What the understanding of liberty was in 1868 should be the understanding of liberty now (strong statement about the court and fundamental rights)

· Pennoyer recognized the Constitutional language embedded in DP clause

· Supporting novel procedures vs. sustaining traditional procedures

· Novel procedures:  New ways of approaching problems (International Shoe).  Need to come up with good arguments to use them

· Traditional procedures: Physical presence (tradition establishes that it’s OK to do)

· Quasi-in-rem jdx is jdx over a person through his property, so it’s really in personam jdx (not a radical departure)

· This is not quasi-in-rem jdx b/c Burnham was in the territory.  MC should not be allowed to affect this traditional notion of jdx

White – we can go back and re-evaluate traditional notions!

· There’s a door of opportunity for this (Scalia says no door – it closed in 1868)

· No sufficient challenge here so we should keep rule of physical presence

Brennan – agrees with Scalia; thinks it’s fair (revisiting low threshold “center of gravity” theory)

· Doesn’t agree with concept that we are stuck with tradition (should apply reasonableness test, not MC test)

Exercising Jdx Under Federal Long-Arm Provisions

· FRCP 4(k)(1)(A) – Federal courts borrow state jdxal statutes

· Federal court shall borrow the state jdxal statutes of the state in which the federal court sits, even when the claim regards only federal law

· When federal courts use 4(k)(1)(A), they must apply the same 14th Amendment due process clause standards that govern a state court (since federal court acting as if it is a state court, we proceed as thought the sovereignty taking jdx is the state)
Federal Long-Arm Provisions – When fed uses federal long-arm provisions, it is no longer limited by the 14th Amendment (IS limited by 5th Amendment due process clause)
· 28 USC §1335 (Interpleader)

· Nationwide service of process.  If in federal court relying on this statute, allows federal court jdx over several claimants to 1 piece of property

· Enables a person who is unsure which of several claimants is entitled to a fund or property to sue all claimants in one action, rather than litigating separately with the risk of being found liable to more than one of the claimants

· E.g. 10 people in CA arguing ownership of bank account, 1 person in AZ arguing ownership of bank account

· Securities and Exchange Act

· Worldwide jdx under claims arising from those statutes (contact with the US).  Purposeful availment to the US, related to contacts with US (5th Amendment problem)

· Clayton Antitrust Act

· Rule 4(k)(2)

· Allows federal court to authorize nationwide service of process for federal claims where there is no state that would have jdx.  Federal court can then authorize jdx on that basis

Minimum Contacts @ National Level (“National contacts test”)

· 5th Amendment Due Process Clause

· Purposeful availment – Contacts with the nation as a whole

· Relatedness

· Unfairness (given size of US, the fact that D has minimum contacts with one part of the country may not make it fair to have to litigate in another part of the country)
· In order to invoke 5th Amendment protection, D has burden of showing that exercise of jdx in chosen forum will make litigation so gravely difficult and inconvenient as to be at a severe disadvantage (high standard)

· Service within the US

· Transient jdx.  Courts mixed on this idea (some say Burnham test, others say territory too large – need fairness analysis.  SC has not addressed)

· 100 Mile Bulge Rule

· 100 miles from district court over state lines

· Allows parties added to a suit under Rule 14 or 19 to be served within a 100-mile radius of the federal courthouse (even in another state) as long as service occurs in the US

· Rules 14 and 19 involve parties later brought into the suit by D, or at the insistence of the court.  Bulge rule CANNOT be invoked by P as a means of acquiring jdx over original D to the suit

· Designed mostly for NE states

Challenging Lack of Jdx Over D

· Burden of Proof

· Pre-filing inquiry

· Whenever you file a complaint (state or fed), you have obligation as attorney to engage in pre-filing investigation (not doing so a violation of Fed. Rule 11 or applicable state regulations)

· Jdxal discovery

· As long as you meet prima facie case, court has discretion to allow you to engage in some discovery to see if there are other facts that will help establish jdx (convince court to allow discovery)

· Direct attack – attack on the court’s personal jdx that occurs during the primary litigation (within that litigation – challenging motions, etc.)

· Waiver of personal jdx challenge

· VERY EASY TO WAIVE.  Have to challenge jdx at the outset of the case.  If you make a general appearance and don’t challenge, you waive

· State vs. federal rules

· Federal:  Client served w/ complaint.  2 options – file pre-trial motions or an answer

· Pre-trial motions – 12(b).  Rule 12(g) allows D to combine 12(b)(2) with other objections under the rule
· Lack of jdx over subject matter
· 12(b)(2):  Lack of jdx over the person

· Improper venue

· Insufficiency of process

· Insufficiency of service of process

· Failure to state a claim upon which relief can be granted

· Failure to join a party under Rule 19

· 12(g):  If you file any of the others and not 12(b)(2), chance to waive is GONE.  12(h):  CANNOT be challenged later
· File an answer – MUST challenge personal jdx as part of affirmative defense.  If not done first thing, you waive

· In CA, motion to quash service (challenge improper service AND improper jdx).  Must file at outset of litigation (can’t file in answer.  Answer in CA = general appearance)

· In CA, if motion to dismiss for lack of jdx is denied, D who wants to preserve the objection must either take an immediate interlocutory appeal or allow a default judgment to be entered

· In most states and federal courts, if trial court denies D’s motion to dismiss and no immediate appeal is taken, D may proceed to trial and still preserve jdxal objection for appellate review after there has been a final judgment in the case

· In some states, objection will be deemed waived if it is combined with any other objections, rather than being made by itself

· State court = 1 way to waive; federal = 2 ways to waive

· Appellate review

· In fed court if you bring up the issue of personal jdx, you preserve it (not waiving) even though arguing on merits

· In CA state court, 2 choices:

· Default on the merits and directly appeal (don’t get to relitigate merits)

· Seek a writ of mandate and challenge the decision on jdx immediately.  If you fail to challenge immediately you lose ability to use writ

· Interlocutory review:  Review during pending of a case

· Collateral attack – occurs in a separate proceeding.  Occurs in the context of personal jdx when P seeks to execute original judgment in another state.  D gets opportunity to attack first proceeding IF D didn’t make a general appearance in first proceeding and didn’t waive.  If D made general appearance, can’t challenge directly or collaterally

· General appearance and waiver

· D cannot make a collateral attack if D made a general appearance in the first case

· Special appearance and waiver

· Appearance solely for purpose of challenging jdx.  If D loses, he’s stuck (waived right by losing.  If D wins, case is dismissed)

· Default and no waiver

· D can make collateral attack if he defaults (never shows up)

· High-risk gamble

· Only defense is lack of jdx.  Can’t litigate on merits at that point

· If D defaults he can collaterally attack if P tries to execute on judgment.  Can also do a sort of direct attack – can go back to original court (if federal) and file a writ under Rule 60(b)(4).  No time limit on 60(b)(4)

· 60(b)(4):  On motion and upon such terms as are just, the court may relieve a party or a party’s legal representative from a final judgment, order, or proceeding for the following reasons:  the judgment is void

· 60(b)(4) can also be used in a direct attack if D defaults

· CA equivalent:  §473 CA Civil Code.  If court decides that it had jdx, that’s it (can’t argue on merits)

· If D successfully attacks collaterally for lack of personal jdx, P cannot enforce the judgment in other states (res judicata effect)

Sanctions under FRCP 11

· P runs risks in bringing a case in a court that is later determined to lack jdx over D

· Statute of limitations may prevent P from refilling the suit in a court where jdx over D is available

· Attorney can protect by filing a “protective action” in a court where jdx clearly exists (D’s home state)

· Monetary sanctions under Rule 11 if the court finds that attorney did not make a reasonable prefiling inquiry into the facts and the law concerning the issue of jdx.  Sanctions are more likely to be imposed if an attorney, rather than being ignorant, misrepresents to the court

· D counsel is likewise subject to Rule 11 sanctions if they oppose personal jdx without a reasonable basis for doing so

III.  SERVICE OF PROCESS AND NOTICE

Anyone who is sued has a right to notice and an opportunity to be heard (that’s what due process is about.  These rights are protected by statue and DP laws)

Service of process

· Statute

· Due Process (different statute/due process limitations from personal jdx)

Need to satisfy BOTH personal jdx and service of process

· Service of process similar to personal jdx in that it can be waived and it can be consented to (when you make your first appearance in court, you need to object to personal jdx.  EXACT same framework w/ service of process, both federal and state)

Federal Court:  FRCP 4 – incorporates federal law or law of the state in which the USDC sits or of the state where service is made (via Rule 4(e)(1)).  Specifies the means of giving notice to Ds in suits brought in the federal courts
· Rule 4 specifies the methods for effecting formal service of the summons and complaint for each of six types of D:

· Individuals in the US = 4(e)

· Individuals in a foreign country = 4(f)

· Infants and incompetents = 4(g)

· Corporations, partnerships, unincorporated associations = 4(h)

· The US, its agencies and officers = 4(i)

· Foreign states, or American state and local governments = 4(j)

CA Civil Court:  CA Code of Civil Procedure §413.10 et seq. (Chapter 4)

· Lots of similarities, but differences b/w federal and state

What must be served?  Summons and a complaint

· Complaint:  Civil charging document (describes claims against the other side)

· Summons: Statement to other side that “you’re being sued by me in this court and you need to respond in a certain amount of time.”  Describes what will happen to other side if it doesn’t respond (usually default judgment)

· Defined by 4(a) of FRCP, §412.20 in CA Code

· Federal:  D must be given at least 30 days to respond unless located outside of US (in which case 60 days)

· Served on Ds / opposing party you want to challenge (bring a 3rd party into a case, etc.)

· In federal question cases in federal court, SOL tolled when complaint is filed
· In CA state courts and in diversity cases filed in CA federal court, SOL tolled on service of process
Mechanics of Service FRCP 4(d)

· Waiver of service (can only be employed with respect to Ds described in subdivisions (e), (f), and (h); Ds in other categories must be served formally
· Mail:  Complaint, Waiver Request & Waiver Form

· Waiver must be signed by D, returned within 30 days to P and then filed by P

· Statute of limitations tolled by filing

· Consequences of refusal to waive

· D has to pay for expense of service

· INCENTIVES TO SIGN:

· Makes you appear to be more cooperative when it makes sense

· You don’t want to have to pay for service of process

· Gives a little longer to file answer (another 30 days after initial 30 days has run)

· Big danger from P perspective:  Send waiver notice with 30 or less days left in statute of limitations (sending out waiver notice doesn’t toll, FILING notice tolls).  Suit could be dismissed for running of statute of limitations

FRCP 4(d):  P can ask D to waive, D can waive if he wants.  If statute of limitations is running in less than 30 days, D can let it run.  Don’t have to tell P

FRCP 4(e)(2): Three ways to serve D:

· Hand it to D (process server)

· Serve it to someone of sound mind and age in D’s dwelling house

· Serve on an agent of service of process for D

FRCP 4(e)(1):  Adopting state rules (applies to corporations and individuals in the same way.  Can use state in which court sits or state in which individual/corporation resides)

Time limit for effecting service:  Rule 4(m)

· Authorizes federal court to dismiss an action w/o prejudice as to any D in the US not served within 120 days after filing of the complaint

· Court must extend the time for service if P shows good cause for the failure

AICPA v. AFFINITY CARD (Service of Process / Corporations)

FRCP 4(h):  Covers ALL groups (corporations, partnerships, unincorporated associations

· Labor union = unincorporated association)

P can serve a corporation under the laws under which the court sits, where the corporation sits, or under federal rules (use 4(e)(1) for corporations the same way as you would for individuals)
In a default judgment situation in which both sides’ stories are inherently plausible, court will err on the side of the party moving for default judgment

· Policy that case will be decided on the merits if there is a close question (not by default).  Resolve it in favor of not having a default (in favor of party seeking to vacate)

· In cases where no hearing and no opportunity for credibility hearing and both sides are plausible, court will take moving party’s story as the acceptable one (based on that policy)

Actual notice is not enough to cure an actual defect in service (if there’s a defect in service, actual notice is irrelevant).  If you don’t comply with statute, actual notice is not enough

· Actual notice may have a small application on judgment, but if there’s a defect in the process, actual notice is irrelevant

FRCP 4(h)(1):  Must serve an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process for the corporation Court will stretch rule if it determines that process server reasonably believes that someone fits within 4(h)(1)

Rule 60(b)(4) – Terms that are just, court may vacate judgment if it is void.  If it’s unjust, court doesn’t have to do it
· Court can say “we’ll void judgment but you can’t use SOL as defense”

· Service of process unjust so I’m going to vacate judgment but in consideration you have to waive statute of limitations defense
Procedural Due Process:  Two Components

· Personal jdx

· Purposeful availment

· Relatedness

· Reasonableness

· Notice and the Right to be Heard

· Adequacy of notice

· What kind of notice does DP require?

· Opportunity to be heard
· Timing of the hearing (pre- or post-deprivation)

· Quality (formal / informal)
· What kind of hearing are you going to get?  Depends on circumstances.  Balancing test b/w individual interests, state interests

MUST SATISFY STATUTORY COMPONENTS

MULLANE v. CENTRAL HANOVER BANK & TRUST (Service of Process / Adequacy of Notice)

· Settlement of trust:  To make sure that bank is doing what it’s supposed to be doing (fiduciary duty to all of the trusts)

· When account is settled, everything is cool.  Bank lived up to its fiduciary duty (or if it didn’t it paid a certain amount).  Settled = closed!  Everything resolved, can’t bitch after it’s closed

· To beneficiaries:  Any complaints you have against bank, you’d better present them now.  Any liability the bank has will be closed once bank closes the account

Bank ran notice in the paper saying that the trust is going to have a settlement of account at which point the rights of beneficiaries go away.  Bank doesn’t ID all beneficiaries or all trusts

Prima facie elements of establishing due process claim:

· Show that there is deprivation or potential deprivation of life liberty or property
· Show that deprivation amounted to violation of due process (deprivation without personal jdx or proper service of process / ability to be heard)

· Requires state action.  DP clause does not impose any limits on private actors

· When court gets involved, that satisfies the state action element (federal court = federal element 5th Amendment DP)
Concept of REASONABLENESS

· The reasonableness and hence the constitutional validity of any chosen method may be defended on the ground that it is in itself reasonably certain to inform those affected…Or, where conditions do not reasonably permit such notice, that the form chosen is not substantially less likely to bring home notice than other feasible and customary substitutes
· Is the chosen method reasonably certain to work under the circumstances OR if it’s not reasonably certain to work and conditions don’t permit any form that is reasonably certain to work, is the form chosen substantially less likely to work than other peaceable and customary alternatives?

· If no method under the circumstances, need to pick A method – can’t be substantially less likely to work than other alternatives available.  Can’t pick one that is SUBSTANTIALLY less likely to work

· Notice needs to be reasonably calculated under the circumstances.  Reasonable = reasonable that person will receive notice

Applied to Mullane:

· With respect to unknown beneficiaries, notice by publication is sufficient (not reasonably certain to work, but there are no reasonable alternatives, so it satisfies DP)

· With respect to beneficiaries w/ future/conjectural interests, court says publication is sufficient notice since it’s not substantially less likely to work than alternatives

· With respect to known present beneficiaries, publication NOT enough.  Bank had sent these people letters in the past – publication substantially less likely to serve notice than writing a letter

· If there’s ever a feasible alternative to publication you’re going to have to use it.  Publication is a last resort!

MENONITE BOARD OF MISSIONS v. ADAMS (Service of Process / Adequacy of Notice)

MBM was mortgagee.  House was sold through condemnation proceeding by Adams.  No notice to MBM.  MBM was mortgagee in public record along with address

· Under circumstances (posting in court house, publication, mail to Moore [defaulter])

· Posting in court house, publication not reasonably certain to work in this situation.  SUBSTANTIALLY less likely to work than other reasonable alternatives

· Get MBM’s address and mail a letter!

“Notice by mail or other means as certain to ensure actual notice is a minimum constitutional precondition to a proceeding which will adversely affect the liberty or property interests of any party…if its name and address are reasonably ascertainable.”

· Consistent with Mullane – under the circumstances, there was a more reasonable alternative

· Alters Mullane a bit in that a little due diligence is required

· First class mail – not always acceptable to all courts (READ THIS NOTE AFTER MBM ~ p. 242)

· Need a statute to use restricted delivery mail

· Posting = a step above publication (rarely works)

You’ve Got Mail – Internet service (READ IT)

UNDERWOOD FARMERS ELEVATOR v. LEIDHOLM (Service of Process / Confession of Judgment)

K to deliver bushels of oats.  Drought makes performance impossible.  D signs confession of judgment

- Confession of judgment:  Based on past events.  Saying that you’re confessing to the judgment on those events.  Person signing saying he’s liable for what happened in the past

- Effect:  Waives due process rights (notice and hearing)

Issue on appeal:  Enforceability of signed confession of judgment

· Overmyer v. Frick

· Cognovit note has to do with FUTURE actions (not past).  Admit liability upon default

· CJ and cognovit waive the same rights.  Cognovit may be a bit more dangerous

· Cognovit clause upheld in Overmyer.  Based on facts of case

· Voluntarily, knowingly and intelligently waive your rights.  Cognovit notes not per se violative of due process.  Can waive rights so long as the circumstances show that your actions were voluntary, knowing and intelligent

· Court uses the voluntary, knowing, and intelligent standard to confessions of judgment

· Court holds not enough evidence to show voluntary, knowing and intelligent

Confession of Judgment, Cognovit egs. Of pre-filing waiver (waiving rights before any lawsuit is filed)

Most states enforce confessions of judgment / cognovit clauses, even though some states don’t allow the use of those notes (idea of full faith and credit / res judicata)

FUN-DAMENTAL TOO, LTD. V. HWUNG (Service of Process / Immunity)

D served in NY while he was in town for a deposition regarding a related lawsuit.  D also took a tour of toy factory and had dinner with toy executive

- Immunity applies to anyone participating in a case in an official capacity.  When they’re in the state for purposes of participating in that case

- Extent of the immunity:  If they stay for a vacation, do personal stuff, go beyond the purpose of their visit, they go beyond the extent of immunity (THEY LOSE!)

Policy:

· Want D to be comfortable showing up for a case, not worried that D is going to get nailed with another case

· Businessman doesn’t have to avoid all of his business buddies (don’t have to lock yourself in your room).  No brightline rule

Applied to this case:

· Unrelated business – visiting toy factory, dinner

· D was there for a deposition, did some incidental things while he was there.  If it goes beyond reasonable, immunity is lost

If allowing immunity in second case would somehow undermine the prosecution of the action in the first case (hinders ability to participate in second case), can serve regardless of immunity
· Very limited exception lift witness immunity if cases are related and service in case 2 is necessary to make sure that harm is not done in case 1
Witness immunity DOES NOT EXIST IN CA

Amenability to long-arm jdx

· Witness immunity applies in transient jdx

· If D in the state to participate in another litigation D should be immune, but if D is subject to state’s long-arm statue, can go after D anyway

· Applies only with in-state service (if long arm statute applies why should it matter where D is served?)

· Has been extended to arbitration and mediation in some states

MAY DEPT. STORES CO. v. WILANSKY (Service of Process / Trickery/Fraud)

· If a person is induced by fraud or trickery to come within the jdx of a court for the purpose of procuring service of process, service should be set aside

· Difficulty = proving that you were lured by trickery or fraud

· If you invite someone in to talk and don’t warn them that they might be served or give them an opportunity to leave, there is trickery or fraud (BRIGHT LINE RULE!)

Service quashed but NOT dismissed.  May has to re-serve Wilansky

· Don’t need to start over, but DO need to re-serve

· Only process that will be suppressed is that of the tricker.  If no evidence that someone else (who also brings suit) tricked D to show up in the state, service upheld as to that other person

Trickery to serve D already in the state

· Difference b/w serving someone coming from outside the state and a person hiding out within the state.  NOT OK to trick someone to come into the state.  If they’re already in the state you CAN trick them into coming out of hiding (exception:  so shocking it violates due process)

Pre-Judgment Attachment of Property

Three circumstances in which this might occur:

1.As a basis for obtaining in rem or quasi in rem jdx;

a.  Attach property at the outset of suit (before the judgment)

2. For the repossession of goods in which P has a pre-existing interest;

a.  Vendor sells someone some goods on some time K and other doesn’t make payments, vendor going to take property back and foreclose (usually installment loan Ks)
3. As a security for a judgment yet to be obtained

a.  Suing someone and you’re worried that they’re not going to have any money so you attach the property (put a lien on it – lis pendence [litigation pending]).  Can’t encumber while trial is pending

With regard to 3:

· Attaching property and limiting ability to use it (may impair mortgage, can’t sell it, etc.).  Deprivation of property pre-judgment – in sync with due process?  Not a complete taking of property, but a deprivation of property
· In some circumstances exigency may come more into play

State has two options:

· Require notice and a pre-seizure opportunity to be heard; or

· Adopt procedures consistent with the “Mitchell standards”

· Mitchell arose completely with 2 above

Mitchell Standards:  If you don’t provide a hearing, need to provide at least this (and probably post a bond, too):

· P must allege specific facts as to why attachment is warranted

· Must be in an affidavit

· Allegations must be reviewed by a judge rather than by a clerk

· PC affidavit as to why you should be entitled to the property

· D must be afforded an opportunity for a prompt post-seizure hearing

· D has to be given immediate notice of attachment to defend that situation

Mitchell is an EXCEPTION (not an alternative).  Exception based on exigent circumstances

· Some circumstances where it might be too easy to abscond with the property 

CONNECTICUT v. DOEHR (Service of Process / Pre-Judgment Attachment)

Doehr beat up DiGiovanni.  Not related to Doehr’s property at all.
· Security type of pre-judgment attachment at issue.  What process is due?

· Due process is a FACT-SPECIFIC concept (depends on time, place, and circumstances)

Mathews v. Eldridge Test – balancing test to determine what kind of notice, timing of notice, kind of hearing and timing of hearing – what process is due?:

· The private interest that will be affected by the official action;

· Interest of the property owner (person whose life/liberty is affected in some way).  Interest of the person asserting the DP claim

· The risk of erroneous deprivation of such interest through the procedures used, and the probable value, if any, of additional or substitute safeguards; and

· How risky is it?  What is likelihood that a mistake is made / erroneously deprive this person of his property interests?  If there are other methods, what’s the probable value?

· The interest of the party seeking the attachment, including exigent circumstances and any ancillary interests of the government

· Originally “interests of the government.”  Court here revises b/c it’s a private party seeking to attach the property as well as gov’t interest in an operational system

Applied to Doehr:

· Private interest

· Cloud on title, impairs ability to sell, etc.  Not a complete deprivation, but substantial

· Risk of erroneous deprivation

· If all they do is go off of what P said, it’s super high risk.  Even if judge looks into it, he only has ONE SIDE of the case
· Probable value to other methods?  Less risky readily available methods?  Posting a bond or a pre-judgment hearing!  Much less risky than attaching property

· P’s interest

· Having something to secure a judgment.  Doesn’t seem to be an exigent circumstance here (no facts that D will cloud title or sell the property), no ancillary interest of gov’t (won’t cost them more or less – there will be a hearing either way)

In the absence of exigent circumstances, you HAVE to have a pre-attachment hearing and notice

· Pretty strong bright line rule.  Presumption is notice and a hearing.  Can be rebutted upon proof of exigency

· Mitchell doesn’t provide alternative approach.  Unless you can show exigency, NEED a pre-judgment hearing

Mathews v. Mitchell

· In Mitchell there is risk of erroneous deprivation, but lower than in Doehr.  Vendor’s interest high b/c of exigency.  Mitchell is partly about risk in error being smaller but also that there are almost per se exigent circumstances when talking about installment Ks involving personal property or chattels

· Mitchell applies in a particular context (P has a pre-existing interest in the property) and there is almost a per se presence of exigency
· Documentary proof in Mitchell (“he defaulted on this loan”) much easier to prove, less often will be erroneous (risk of error is lower).  In Mitchell, almost per se exigency in installment loan Ks and in cases involving personal property, chattels (if pre-existing interest in same)
Plurality in Doehr would require the posting of a bond for all such attachments, regardless of whether or not there’s a hearing (NOT MAJORITY OPINION)

If P has a pre-existing interest in PERSONAL property – almost always per se finding of exigency

· Real property cannot be absconded the way chattels can (exigency harder to prove with real property)
IV.  SUBJECT MATTER JURISDICTION

· Defines the category of claims that a particular court may hear
· CANNOT waive SMJ – pertains to the authority to exercise power over particular types of lawsuits

· FRCP 12(b)(1) – Motion to dismiss based on lack of SMJ

Three types of SMJ

1.  Type of legal issue

a.  Probate

b.  Civil rights

i.  USC §1983 – general civil rights claim that you can assert in state court (doesn’t have to be in federal court)

c. Family Law

2. Amount in controversy

a.  Maximum or minimum

i.  Small claims court – can only hear up to so much $

3. Characteristics of the parties (NOT talking about personal jdx.  Has nothing to do with minimum contacts.  Something about the parties is used to determine court’s SMJ)

a.  Government entity

b. Juvenile

c. Persons from different states (diversity)

One system of trial court in CA – Superior court.  File all civil proceedings in Superior Court (not like NY)

SMJ:  Two types of courts

· Courts of general jurisdiction

· Court that by statutory authority is given authority over all civil cases

· E.g. Superior court of CA (regardless of amount of controversy, nature of the parties, type of proceeding)

· Courts of limited jurisdiction

· Jdx defined by specific categories (cases pertaining to family law, cases involving probate, etc.)

· All federal courts are courts of limited jdx

· “You can hear a, b, or c” – limited jdx

· Specific grants to these courts

Federal courts VERY concerned about going beyond their appropriate limited jdx

· P’s burden to establish SMJ

· SMJ is asserted pursuant to 28 USC §1331 and by virtue of x statute.

· Paragraph in complaint.  Notice pleading NOT enough on SMJ – need to be a lot more specific (NEEDS to be in complaint)

SMJ in Federal Courts – Article III of the Constitution defines the potential range of federal court subject matter jdx, while congressionally enacted statutes specify the cases within that range that may be heard by any particular federal court.  Art. III merely describes the potential range of SMJ that a federal court may theoretically exercise.  The task of conferring jdx on any particular federal court is for Congress
· A constitutional dimension:  Article III

· A statutory dimension:  28 USC §§1254-1367 (jdxal statutes pertaining to USDC, USCA, and Supreme Court)

· 1300s pertain to federal trial courts.  1200s pertain to Supreme Court and Court of Appeals

· USDC, COA, SC all depend on statutory authorization for the exercise of jdx with exception of where Supreme Court has original jdx.  SC’s appellate jdx, appellate jdx of COA, etc. – each case must have a statute that is satisfied

· If you satisfy statute you automatically satisfy constitution

· SMJ statutes measured against allowances of Article III.  Need to interpret new statutes.  Otherwise if you satisfy statute you satisfy Constitution

· §1331 – Federal Question Doctrine

· §1332 – Diversity

Article III SMJ limited to nine “cases or controversies”

· Congress does not have to vest lower federal courts with power over all 9 categories (and never has)

· Congress cannot create new cases or controversies.  Federal courts cannot exercise anything not among the 9 cases or controversies, even if Congress gives permission to do so
· Have to come within Article III, THEN come within the statute

Arising under the Constitution, laws and treaties of the US (federal ? jdx) (corresponding statute = 28 USC §1331)

B/w citizens of different states (Diversity jdx) (corresponding statute 28 USC §1332)

B/w a state, or citizens thereof, and foreign states, citizens or subjects (Alienist jdx)

Federal Question Jurisdiction  / ART. III “ARISING UNDER”

Covers the full range of federal law:

· Constitutional law, statutory law, treaties, executive agreements, federal common law, federal administrative law (rules), and executive orders

· Anything federal gov’t could constitute as a law.  The cases arise under federal law

OSBORN v. BANK OF THE US (SMJ / Article III “Arising Under”)

· If circuit court does not have SMJ, appellate and Supreme Court don’t have it either (derivative judgment)

Osborn Test / Federal Ingredient Test:  Does the claim filed contain a potential federal ingredient?

· HUGE TEST.  Any civil case you file in state court, there’s a potential that DP rights will be violated along the way.  Every case has a potential federal issue.  A wide birth of possibilities in which a federal question may come up

· Want to give broadest opportunity possible to argue federal issues (give SC discretion to take the case)
· Congress being careful about how broad they want the court’s power to be (SC can take jdx over any case in which a state court has decided a federal issue).  §1257 (certiorari clause – broad, but not as broad as Article III.  Makes broadest possible opportunity to raise federal issues decided by state court)
Federal Question Doctrine / STATUTORY “ARISING UNDER” / §1331
· “The district courts shall have original jdx of all civil actions arising under the Constitution, laws, or treaties of the US.”  28 USC §1331

· Sounds a lot like Article III.  DOES NOT MEAN THE SAME THING!  If it did it would mean that federal district courts have jdx over every kind of case ever filed.  SC has never interpreted §1331 as conferring that wide of a range of jdx (it’s smaller / narrower)

· §1331 gives a chunk of power to federal district courts compared to the range of Art. III

· If you satisfy §1331, you automatically satisfy Art. III

For purposes of §1331 a case arises under federal law only if:

· Cause of action under which P sues is created by federal law (CREATION TEST); or

· Source of claim is federal law

· The cause of action under which P sues, although not created by federal law, includes an essential federal ingredient (ESSENTIAL FEDERAL INGREDIENT TEST)

· VERY SMALL possibility

· Case cannot be settled w/o resorting to federal law

Court interprets §1331 as a gatekeeper mechanism that allows a limited range of cases

Creation Test

· Negligence / Breach of K / Trespass:  Not created by federal law (state law unless there’s a federal statute)
· NEPA / Sherman Anti-Trust Act / Securities & Exchange Act / Freedom of Religion (federal law / statute)

Creation test is easily applied

· Anything attached to a federal statute – creation test satisfied

· Any constitutional claim – creation test satisfied

· State law stuff – CANNOT bring under creation test
· Majority of federal question cases come under creation test
Creation test a test of inclusion – if it’s included within the creation test, you satisfy it.  If federal law created the cause of action, you’re good to go.  It’s not a NECESSARY test (don’t have to satisfy b/c there’s an alternative – essential federal ingredient test)

· Small category of claims might not satisfy creation test but still might satisfy §1331

If you satisfy the test you are pretty much good to go

· Exceptions are so limited

· Certain federal claims will be resolved using local law (RARE)

· When Congress creates a claim that ostensibly satisfies creation test but the claim is satisfied using local law

· E.g. Shoshone Mining v. Rutter

Claim has to be substantial

· Has to be a colorable claim.  If there are no facts in support of your claim, no dice.  Even if there’s a colorable federal claim (non-frivolous claim), you’ll be OK

Express and implied rights of action

· Rights expressly created by Congress

· Rights impliedly created by Congress (pursuant to statutory scheme or constitutional creation)

· Hard to prove implied creation these days (court won’t really recognize unless express right of action, but it can)

· CORT v. ASH FACTORS???  ASK PROF IF WE NEED TO KNOW!

Federal Ingredient Test

· Claim must NOT be created by federal law

· You FLUNK the creation test

· The non-federal claim must (usually state-created claim):

· Raise a point of federal law

· Claim must include an element of federal law

· Be actually disputed

· Be substantial

· Needs to be an important part of the case / can’t be something minor

· Ad hoc (i.e., within the particular context of the pending case)

· As a matter of policy

· Not such to upset the jdxal balance b/w federal and state courts

Much greyer than creation test (more policy-based)

· More complicated.  Designed to allow a narrow type of case to get into court when creation test is not satisfied – uniform federal approach would be better than leaving it to the states (based on policy)

Smith v. Kansas City Title & Trust (SMJ / Essential Federal Ingredient)

· Smith complaining that KCT&T was going to buy certain bonds.  Smith thought the bond purchase statute was unconstitutional, tells company not to buy.  Smith loses.  Files saying that KCT&T is violating fiduciary duty by buying bonds based on an unconstitutional statute

· Fight on board of directors.  BOD says bonds are valid, Smith says no.  Actual dispute!

· Substantial?

· If someone had standing to challenge this issue, it would be natural to be in federal court

· A major issue of the constitutionality of a federal statute

· Substantial to the issue

· If federal court opens its doors to this case, will it open the floodgates of state claims in federal court?

Grable & Sons v. Darue Engineering (SMJ / Essential Federal Ingredient)

· Property dispute.  Grable didn’t pay federal taxes, Darue purchased from government by way of quitclaim.  Grable claims gov’t didn’t substantially comply with statute

· No creation test claim.  State law claim of quiet title action

· Essential federal ingredient?

· Scope of notice statute

· Actually disputed?

· Yes, center of the case

· Substantial?

· Non-frivolous

· From policy viewpoint – important federal issue that you would expect federal courts to address (need uniform approach to tax sales of property – important federal issue)

· Would exercise of jdx disrupt the balance b/w federal and state courts?

· No.  Some quiet title issues will be filed in federal court, but unlikely to open the floodgates

Essential Federal Ingredient is NOT a bright-line test

Merrell Dow (preceded Grable)

· Language in Merrell Dow seemed to indicate shutting the door on EFI
· When no implied right of action, court worried that Congress didn’t intend on allowing federal jdx.  If there’s an absence of an implied right of action, that’s a factor (signal that Congress might want this in state court)

· Broader proposition – if Congress intends this to be litigated in state courts, we won’t allow it in federal courts

· Grable says it’s a POLICY judgment – what does Congress want the court to do?  Doesn’t take Merrell Dow as shutting the door on EFI

Well-Pleaded Complaint Rule

· Pertains ONLY to jdx

· Not an additional method of establishing jdx

· A method for limiting the scope of the creation and essential federal ingredient tests to federal questions that are essential to P’s prima facie case

· Actual federal ingredient IN P’S CLAIM – that’s §1331

· Only apply creation test or federal ingredient test if integral to P’s claim

LOUISVILLE & NASHVILLE RAILROAD CO. v. MOTTLEY (SMJ / Well-Pleaded Complaint Rule)

· K = Promise to perform in exchange for something of value; breach of K = refusal to perform an obligation imposed by the promise

· LNRC’s defense = Congress made it unlawful to provide RR passengers with free passes.  FEDERAL DEFENSE

· If case is in federal court, SMJ is limited by the jdx of the federal trial court.  If federal trial court doesn’t have jdx, no matter what federal question comes up, Supreme Court can’t review b/c their jdx is derived from that of the lower federal court

· Appellate jdx derivative of the jdx of lower federal court

· EVERYTHING in §1331 pertains to P’s claims.  Under well-pleaded complaint rule, that’s all that counts.  A federal ingredient raised at any other time DOES NOT COUNT

· The fact that P anticipated D’s federal defense does not count.  The fact that D actually raised a federal defense does not count.  MUST BE IN P’S COMPLAINT/CLAIM!

· P can still file in state court if statute of limitations hasn’t expired

Why is P’s claim the only important part?

· Minimize scope of federal jdx.  Read any more broadly, expands federal jdx greatly.  Too many state law claims would be brought in federal court

· Also, bright line test controlled by P.  P controls jdx (immediately know that you have jdx or not)

· An answer = denial of P’s claim; an affirmative defense = rebuttal of P’s claim; counterclaim = here’s our defense AND we’re suing you

· NONE OF THESE ARE CLAIMS

· REGARDLESS of our D raises the federal issue, it doesn’t count to establish federal jdx

Rule Against Artful Pleading

· If P manipulates his claim in a way that makes it clear that the claim is a federal claim but P tries to make it look like a state law claim, courts will ignore P’s pleading and remove the case to federal court

· REALLY rare

· If there is a state form of relief and a form of federal relief, don’t have to assert federal relief.  If ONLY claim for relief is federal and P tries to make it look like state relief, rule is triggered

Preemption – Defense in 99% of cases

· Validly passed federal statute trumps all state law to the contrary

· Very small # of cases = STRONG PREEMPTION (aka complete preemption)

· Not only did Congress attempt to preempt, it attempted to supplant any state law to the contrary

· Any state law that arises under this context will be preempted and treated as federal law

Declaratory Judgment Act & SMJ

· DJA provides additional form of relief in federal court

· 3 types of relief:

· Coercive relief (money damages/injunctive relief)

· A sues B, A just wants statement from the court saying that A’s interpretation is correct (non-coercive).  Declaratory relief

· Gives court authority to enter declaratory judgments (determine rights of parties w/o ordering any sort of coercive judgment).  BINDING.  Less intrusive form of relief.  If one resists the judgment, other party can go back and argue for an injunction

· Does NOT expand jdx

· In declaratory judgment situations, measure SMJ FROM PERSPECTIVE OF PARTY WHO WOULD BE P IN A COERCIVE LAWSUIT

· E.g. X claims that Y violating federal CAA act, threatens to sue Y under provision in CAA that allows people like X to seek an injunction for violations of CAA

· Y seeks declaratory relief under DJA re. X’s threat to sue

· P in coercive lawsuit = X! (X would be party claiming violation of the CAA statute)
· Y is anticipating a claim and there would be jdx if claim comes under federal law

Diversity

Art. III:  “The judicial power shall extend…to controversies b/w citizens of different states…and b/w a state, or the citizens thereof, and foreign states, citizens or subjects.”

· Constitutional text is defined very broadly for diversity of citizenship, statutory text represents a very narrow subcategory of Art. III (same true for federal ?)

§1332(a):  “The district courts shall have original jdx of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between – 


1) Citizens of different states


2) Citizens of a state and citizens or subjects of a foreign state

3) Citizens of different states and in which citizens or subjects of a foreign state are additional parties; and

4) A foreign state…as plaintiff and citizens of a state or of different states

Citizenship = domicile

· Measured subjectively (intent) and objectively (evidence of intent)

· Objective intent – did you do things consistent with your subjective intent?

· Deference based on fact that there is a multitude of different answers (ask if lower court’s reason within the reasonable range)

· Live in the state with the intent to stay indefinitely

· No time limit.  You set foot in the state with intent of staying there indefinitely, you’re a citizen

· Every person has only ONE domicile

· Domicile measured AS OF THE DATE SUIT IS FILED (that’s all that matters)

Amount In Controversy

· MUST BE MORE THAN $75,000 (at least $75,000.01 – if it’s exactly $75,000, NO DICE)

Federal court will apply law of the state in which federal court sits in resolving a diversity controversy
· Federal court will apply substantive state law but federal procedural law in a diversity suit

Federal court is REQUIRED to take jdx if the statutory requirements are satisfied.  HOWEVER, federal courts don’t really like diversity jdx, so if it’s a close case, court will err on the side of no jdx
· Jdx IS NOT discretionary.  There are certain abstention doctrines but almost none apply to diversity

· Jdx conferred is jdx that MUST be exercised unless jdxal statute itself gives the federal court discretion to take jdx.

Complete Diversity – No P is from the same state as any D

· Only matters between plaintiff and defendant

· If Congress wanted to get rid of complete diversity, it could.  §1332 has been interpreted as imposing the complete diversity rule

Lundquist v. Precision Valley Aviation, Inc. (Complete Diversity)

· Party asserting jdx has the burden of pleading it (through a short and plain statement) AND burden of proof if pleading is challenged

· Argument that complaint is not sufficient (says that P is from MA, doesn’t refer to D’s domicile)

· Court of Appeals affirms district court judgment

· Mixed question of law and fact.  Unless there is abuse of discretion, COA will side with district court

· Only way to reverse at appellate level is to show ABUSE OF DISCRETION

· Abuse of discretion = mistake of law (using wrong standard or misapplying the right one)

· If a person is a citizen of the US but is not domiciled in one of the states, he cannot sue or be sued under diversity (HAS to be a citizen of the state)

Collusive Creation of Diversity

· 28 USC §1359:  A district court shall not have jdx of a civil action in which any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke the jdx of such court

Corporate Citizenship

· §1332(c):  For purposes of this section and §1441 of this title:

· 1) A corporation shall be a citizen of any state by which it has been incorporated and of the state where it has its principal place of business…

· Two states of citizenship

· Statute was passed for corporations to sue and be sued more readily in diversity (more diversity you have on one side, more likely that a D is from the same state)

· Corporations are artificial persons entitled to due process but they are not actually entitled to the rights of citizens

· §1332 ONLY applies to corporations.

· Unions, partnerships, etc. considered unincorporated associations.  Considered to be domiciled in every state in which they have a member

Tubbs v. Southwestern Bell Telephone Co. (Corporate Diversity)

· Whoever is trying to get the case into federal court has the burden of proving that federal court has jdx

· Southwestern removed case from state to federal court – has burden of proving federal jdx

Nerve Center Test

· Where the main corporate decisions are made; the main office; the brains of the operation

Place of Activity / Operations Test

· Manufacturing plants, owns/manages property, stuff like that

· If widely and equally disbursed property, probably won’t work

Total Activity Test (Hybrid of first and second tests)

· Court says there are times you can’t tell which state corporation is from.  Look at all tests for dominant connections

· USED BY MOST COURTS

All tests designed to measure principal place of business

Forum Doctrine (minority rule)
· If a corporation with multiple states of incorporation is sued in one of its states of incorporation (the forum state), for purposes of incorporation it is deemed a citizen only of the forum state (other states of incorporation are ignored)

· Does not alter principal place of business

Alienage
· For purposes of §1332(2) and (3), an alien admitted to the US for permanent residence shall be deemed a citizen of the State in which the alien is domiciled

· For purposes of diversity only

· Trump on jdx

Beck (CA) (  Bono (IE)

· 1332(a)(2) satisfied – citizen of a state vs. citizen of a foreign state

Beck (CA) / Bjork (IS) ( Boss (NJ) / Bono (IE)

· 1332(a)(3) satisfied – citizens of different states in which citizens of a foreign state are additional parties

· Aliens added if they are not being used to establish primary jdx of diversity

Eze v. Yellow Cab of Alexandria, VA, Inc. (Alienage)

· Eze (Nigeria) ( Yellow Cab (VA/VA) / Akakpo (Ghana)

· If Akakpo wasn’t named as D, court would have had 1332(a)(2) jdx

· If Eze were a permanent resident of VA, no jdx (permanent residence concept)
· CANNOT have aliens on both sides under 1332(a)(2)

· It’s as if Eze and Akakpo are from the same state (alien state).  If there are aliens on both sides even though jdx is satisfied b/w Eze and Yellow Cab, jdx not satisfied b/c no complete diversity

· If another P added (US citizen from MD), court has jdx under 1332(a)(3)

· Courts haven’t interpreted (a)(3) to require complete diversity (aliens considered additional parties)

· Under (a)(2) CANNOT have aliens on both sides.  Under (a)(3) you can (just need P and D to be from different states)

· Art. III doesn’t say anything about suits b/w two foreigners (1332 can’t grant as much power of the Constitution – to allow (a)(2) to allow jdx in a case involving two foreign states, that’s what would happen.  CANNOT ALLOW)

· If Eze a permanent resident alien in MD & Akakpo here on temporary visa, no dice!

Grupo Dataflux v. Atlas Global Group, LP

· Challenge to SMJ can be raised at any time (unless you’re estopped by misleading the court)

· Breach of K claim.  Alleged basis of jdx = alienage diversity jdx

· EXCEPTION to rule of complete diversity:

· Can drop a non-essential party in order to save diversity

· Change in the parties alters the jdxal equation and court will go with the change (usually to save jdx)

· Exception DOES NOT apply here:

· Atlas attempted to change the structure of its partnership, not change the party.  Atlas changed status/citizenship).  Go to time of filing b/c exception doesn’t apply

· Efficiency rationale:  Creating new exception causes waste of resources (change in partnership status = change of party)

· Partnership is treated as a SINGLE ENTITY

Foreign Corporation with Principal Place of Business in US

· Citizen only of the foreign state

· Citizen only of the State of principal place of business

· Citizen of foreign state and State of PPB

· Majority of courts say both!  Supreme Court has not addressed issue

US Corporation with Principal Place of Business in Foreign Country

· Citizen of “State” of incorporation only

· There is no “State” in which corporation has its PPB

· MAJORITY

· Citizen of State of incorporation and of foreign state in which the corporation has its PPB

Amount in Controversy
· A requirement of §1332

· Cf. §1331 (no AIC)

· Cf. §1335 (interpleader - $500 AIC)

· Under §1332 must exceed $75k exclusive of “interests and costs”

· Attorneys fees not part of costs.  Can include as part of the $75k.  If K provision for attorneys fees you can estimate and add it to AIC

· P’s “good faith” allegation of AIC usually controls

Coventry Sewage Associates v. Dworkin Realty Co. (Amount in Controversy)

· Coventry providing service.  Dispute as to how much Dworkin owed (breach of K)

· Court determines that AIC measured at time of filing (standard rule of SMJ)

· Good faith allegation – Doesn’t necessarily mean that P was correct but that P had a good faith belief that it was correct

· Still P’s burden, but AIC requirement is softer (not as strict as showing complete diversity, etc.)

Five principles:

1. Enforce standards of SMJ

2. P’s “good faith” controls AIC

a. Subjective component (what P thought)

b. Objective component (What a reasonable person would believe under the facts that ought to be available to P)

c. What you believe is important, but what you believe has to be reasonable

3. Legal certainty test (subsequent courts have observed that this is the objective part of the good faith principle, not a separate test)

4. Subsequent revelations

a. Related to legal certainty – may help to see if legal certainty test undermines objective reasonableness of the claim.  Subsequent revelation would have to demonstrate that P did not act in good faith to divest court of jdx
b. You believed at time of filing that it was $x but it turns out that it was $y all along
5. Subsequent events

a. Should NEVER divest court of jdx (cf. changing citizenship).  At time you filed AIC was $x, but later became $y.
Dworkin arguing that subsequent revelation (misplacing zeros) shows that AC requirement was not satisfied (indicated what correct state of affairs was at time of filing so court has to dismiss)

· Coventry response:  Subsequent event – actual facts at date of filing irrelevant if P has good faith belief.  3rd party gave faulty information to Dworkin who gave it to Coventry

· Court holds subsequent event

· Subsequent event = Event that causes change in AIC post-filing

· Subsequent revelation = doesn’t change anything but reveals that a mistake had been made earlier

· COURT GETS IT WRONG (but gets result right).  This was an example of a subsequent revelation (but it was done in good faith)
Aggregation of Claims

· Single P & single D

· P may aggregate all claims (related and/or completely unrelated)
· Multiple Ps & single D
· Each P must independently satisfy AIC (need at least $75k against D each)

· Single P & multiple Ds

· P must satisfy AIC as to each D

· “Exceptions”

· Single title or right – if two or more Ps have a single title or right, they can sue together against D who has harmed that right

· Husband and wife own a car worth more than $100k, D wrecks it.  Husband and wife sue jointly (have single claim to the $100k)

· Joint/several liability – P can collect from any D up to the total of the loss (can take all $ from one D, divide it up among each D, etc.)

Declaratory & Injunctive Relief

· Diversity case in which P not seeking monetary damages
· No literal amount in controversy

· Can measure one of 4 ways:

· P’s viewpoint – what’s it worth for P to get this injunction?

· D’s viewpoint – how much is D going to lose via this injunction?

· Either-viewpoint

· MAJORITY

· Whichever amount P or D viewpoint is larger.  AC requirement to ensure that case is of sufficient importance to be in federal court (not to protect P or D)

· Party invoking jdx

· If P filing in federal court, apply P viewpoint

· If D removes to federal court, apply D viewpoint

Supplemental Jdx (f/k/a pendent and ancillary jdx)

· Pendent jdx:  Brought by P

· Ancillary:  Brought by someone other than P

· Supplemental Jdx:  Umbrella term that captures concepts of pendent and ancillary jdx

· Circumstances in which a federal court can join a claim over which it has SMJ with a claim over which it has no independent basis for SMJ

Independent basis for jdx (can’t get into federal court unless you satisfy this):

· Federal question

· Diversity / Alienage – Amount in Controversy

· There are other jdxal statutes.  Most are specialized versions of federal question jdx

Supplemental Jdx:  Claim that is factually related to a claim over which there is an independent basis for jdx

KEY STATUTES:  28 USC §§1331, 1332, & 1367

· 1367 the exclusive basis for determining existence of supplemental jdx

Doctrine of res judicata (“claim preclusion” – precludes a party from litigating certain claims)
· Only get one shot at a claim (can’t keep filing)

Definitions of “claim” or “cause of action”

· Primary rights

· Written K, oral K, personal injury, injury to reputation, etc.

· Primary right to enforcement of [any of the above]

· Same transaction

· Modern test

· Same factual occurrence (e.g., an accident – personal injury, property damage)

· Bring more and more claims together

· Basic joinder principle:  That which “must” be brought together for purposes of res judicata ought to be “joinable” for purposes of jdx

· If you ought to be bringing one action/proceeding, law of jdx ought to accommodate that (this is how ancillary/pendent jdx came to be)

United Mine Workers v. Gibbs (“International Shoe” of Pendent Jdx)

Gibbs ( UMW

1. LMRA §303 (federal statute re. secondary boycotts)

2. Interference with K (state claim re. employment/haulage)

Basic principle applied (Hurn v. Oursler):

· Federal and State grounds in support of a single cause of action = Jdx over the state cause of action if a federal ground is “substantial”

· Personal injury claim (might have federal claim and state claim).  If federal law claim is substantial, court has jdx over state law claim

· Two distinct causes of action (one federal and one state) does not equal jdx over the state cause of action

Breakdown of Supplemental Jdx Problems

· What is the “transaction” underlying this lawsuit?

· What are P’s claims?

· On what basis did P assert SMJ?

· Diversity?  Why or why not?

· Do each of P’s claims present a federal question?
· What is the issue before the Court?

· What is the relevance of jdxal “power” to resolving that issue?

Hurns was decided based on primary rights test, Gibbs was decided based on same transaction test

· Court follows Hurns (just applies more modern test – claims come out of the same factual transaction)

COMMON NUCLEUS OF OPERATIVE FACT – same transaction test (factual overlap)

In a federal question test, if you satisfy creation test or federal ingredient test on one of your claims there is an independent basis of jdx on that claim (can tag along any related state claims)

· If you have factually related causes of action, they are all in fact (for purposes of claim preclusion) part of the same claim, and for purposes of jdx part of the same case (entire case arises out of federal law b/c it arises out of a common nucleus of operative fact)

· If not factually related, claims are not part of the same constitutional case

Pendent (supplemental) jdx, in the sense of judicial power, exists whenever there is a claim “arising under the Constitution, the Laws of the US, and Treaties made, or which shall be made, under their authority,” and the relationship b/w that claim and the state claim permits the conclusion that the entire action before the court comprises but one constitutional “case.”  The federal claim must have substance sufficient to confer SMJ on the court.  Levering & Garrigues Co. v. Morrin, 289 US 103.  The state and federal claims must derive from a common nucleus of operative fact.  But if, considered w/o regard to their federal or state character, P’s claims are such that he would ordinarily be expected to try them all in one judicial proceeding, then, assuming substantiality of the federal issues, there is power in federal courts to hear the whole.
Discretion in Exercise of Supplemental Jdx

· Court has power to take the case, but sometimes the court should send the state claims back to state court.  Federal part stays unless party decides to dismiss the federal claims and file the whole thing in state court

· Things court can look at:

· If state law issues dominate

· If federal and state claims are tightly interrelated, court would need to exercise discretion in favor of keeping the case

· Jury confusion – favor sending state claims back if jury will get confused (federal standards vs. state standards)

· Court has the power to hear the case but has discretion as to whether or not to keep the entire case there

· MUST BE good reason to split the case up (“I’m too busy” doesn’t work)

1. ID the transaction or series of transactions giving rise to the lawsuit

2. Identify an independent basis of jurisdiction – i.e., a specific claim that, standing alone, would satisfy the SMJ of the USDC 

3. ID the factual overlap (“common nucleus of operative fact” / arising under same transaction / arising under same constitutional case) b/w the IBJ and any claims in the lawsuit over which the USDC does NOT have an IBJ

a. Think of facts that overlap (strike violated federal law but also some common law principle)

4. Apply principles of discretion (note continuing responsibility to exercise discretion throughout the trial)

Owen Equipment and Erection Co. v. Kroger (Ancillary Jdx)

· Kroger’s husband electrocuted.  Files in federal court based on diversity

· D files impleader (allowed by FRCP 14(a) – device that allows D to bring in a 3rd party that D claims will be liable to it if D is liable to P.  Like indemnity.  Transactionally related to the same claim.  Liability of 3rd party D dependant on liability of D as related to P)

· Kroger files same claim against 3rd party Owen

· Rule 14(a) – Also says that P may file any claim arising out of the same transaction P has against the 3rd party D.  If P has any factually related claims against new party, P can file them

· Discovered later that Owen from same state as Kroger

· 1331 (statutory vehicle in Gibbs) is broader than 1332 (statutory vehicle asserted in Kroger)

· 1332 has different rules – COMPLETE DIVERSITY RULE.  Need to apply it!

Gibbs was about Article III and implicitly about the scope of 1331; Kroger about Article III and explicitly about the scope of 1332

Aldinger / Zahn cases

· Federal court cannot exercise jdx if to do so would be inconsistent with intent of Congress

Congress intended federal courts to use complete diversity rule in 1332.  Therefore can’t use supplemental jdx in context of diversity case if doing so would be inconsistent with diversity 
· Case in which IBJ is diversity, supplemental jdx can be applied under same standards as Gibbs but CANNOT be applied if doing so violates complete diversity rule b/c Congress explicitly intends the courts to apply that rule

P gets to pick the forum (not D).  P is bound by the rule of complete diversity

- Complete diversity can only be viewed from perspective of P vis-à-vis defendants (defendants v. defendants – doesn’t matter).  Ds can file against other Ds without undermining 1332 (focus is on P and Ds being completely diverse)

Pendent Party

· Bringing in a whole new party (instead of a whole new claim)
· Aldinger – If Congress affirmatively intends not to allow pendent party jdx, court won’t allow it (P had federal claim against individual, tried to bring in county based on state claim)

· Kroger – Used Aldinger as basis for decision.  Claim OPPD filed against Owen was ancillary.  Congress intended court to use complete diversity

· Finley – Unless Congress affirmatively says OK to allow pendent party jdx, court not going to allow it

· Court sending message that pendent party jdx going away unless Congress did something about it.  Response – 28 USC §1367

Section 1367(a)

· Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute, in any civil action of which the district courts have original jdx, the DCs shall have supplemental jdx over all other claims that are so related to claims in the action within such original jdx that they form part of the same case or controversy under Article III of the US Constitution.  Such supplemental jdx shall include claims that involve the joinder or intervention of additional parties.

· Common nucleus of operative facts = same constitutional facts (Congress endorses Gibbs).  Some courts say even broader than Gibbs test (“loose factual connection”)
· Second sentence – answering Finley’s question (YES to pendent party jdx)
If there’s a statute that says no supplemental claims in certain types of cases, can’t have them

Section 1367 (b)

· Applies ONLY to diversity cases (a applies to all cases.  B imposes limits on diversity cases)

· Trying to incorporate Kroger in attempting to disallow supplemental jdx in diversity cases (prof says they weren’t very successful).  Complete diversity still applies

· Turns out it did more and less since it wasn’t worded very well

Section 1367 (c)

· Goes back to Gibbs (even if you have the power you have the discretion to dismiss the case)

· You have the power but you may decline exercising supplemental jdx if:

· Claim raises a novel or complex issue of State law

· The claim substantially predominates over the claim or claims over which the district court has original jdx
· The district court has dismissed all claims over which it has original jdx; or

· In exceptional circumstances, there are other compelling resaons for declining jdx
Section 1367 (d)

· Gives federal courts ability to exercise their discretion (if they didn’t they would be potentially forced to hear or else SOL would have passed)

· Statute of limitations stops while claim is pending and for 30 days after dismissed (unless state law provides for longer tolling period)
· Will toll the SOL ONLY if the state law claim in question in fact fell within the court’s 1367(a) supplemental jdx.  Otherwise, dismissal of the would-be supplemental claims will not qualify for the 1367(d) tolling provision

· Does not apply to claims filed in federal court against nonconsenting states

Pendent personal jdx

· A court may assert pendent personal jdx over a D with respect to a claim for which there is no independent basis of personal jdx so long as it arises out of a common nucleus of operative facts with a claim in the same suit over which the court does have personal jdx

· Typically found where one or more federal claims for which there is nationwide personal jdx are combined in the same suit with one or more state or federal claims for which there is not nationwide personal jdx

· Discretionary by the court

Removal

§1441 – Actions removable generally

a) Except as otherwise expressly provided by Act of Congress, any civil action brought in a state court of which the district courts of the US have original jdx, may be removed by D or Ds, to the district court of the US for the district and division embracing the place where such action is pending.  For purposes of removal under this chapter, the citizenship of Ds sued under fictitious names shall be disregarded

a. Satisfy one of the jdxal statutes (1331 and/or 1332)

b. D could remove if P could originally file the case in federal court as a diversity case or federal question case

c. All Ds have to join and remove

d. Don’t get a choice of where to take the case – take to local federal court

e. State court has no authority over the case anymore

f. If you have Doe Ds, not going to count them (only counting the real parties)

g. Exception to general rule that P gets to choose the forum

h. Have to be able to remove the WHOLE CASE.  (1331 associated with 1367).  If state claim unrelated to federal claim, can’t remove whole case

b) Any civil action of which the district courts have original jdx founded on a claim or right arising under the Constitution, treaties or laws of the US shall be removable without regard to the citizenship or residence of the parties.  Any other such action shall be removable only if none of the parties in interest properly joined and served as Ds is a citizen of the State in which such action is brought

a. If basis for removal is 1331, don’t care where anyone is from

b. If a 1332 case, special limitation.  Still need to satisfy alienage, AIC, etc., but ALSO need to establish that no D is from the forum state

c. If you have 1331 case you can skip b).  If a diversity case, must satisfy b)

c) Whenever a separate and independent claim or cause of action within the jdx conferred by section 1331 is joined with one or more otherwise non-removable claims or causes of action, the entire case may be removed and the district court may determine all issues therein, or in its discretion, may remand all matters in which State law dominates

a. Very few cases satisfy this (like essential federal ingredient)

b. Can only use in federal question cases

c. Independent federal law claim joined with one or more otherwise non-removable claims or causes of action

d. Court in its discretion can keep the whole case or remand the state claims

e. D or Ds on the federal claim (not all Ds in the case) can remove the entire case to federal court

f. 1441(c) is NOT premised on this case being filed in federal court in the first place (differs from (a) that way)

g. Only get to 1441(c) if you’ve determined that there is a federal question but it’s not removable under 1441(a)

i. Federal claim is separate and independent to the other claims (did not arise from the same transaction)

1. Separate – different wrongs (not a single wrong with different theories of recovery)

2. Independent – different operative facts

Timing of Removal
1446 – can file removal within 30 days of receipt of summons

McCurtain Count Prod. Corp. v. Cowett (Removal)

· Under 1441(a) and (b), all Ds have to agree to remove in petition for removal.  All Ds do NOT have to agree to remove under 1441(c)

· If you file any motion other than challenging personal jdx, you waive personal jdx

· NOT TRUE of removal.  Removal can be the first thing you do – if successfully or unsuccessfully removed, can then challenge personal jdx

· Any question of jdx is preserved in instances of removal

If a party doesn’t want a case removed, can try to set up case to make it non-removable:

· Make amount in controversy lower than amount necessary to satisfy diversity claim

· Fraudulent joinder:  Joining a party against whom there is no real claim (federal courts will ignore that) or joining “nominal” parties

· If courts catch this, they won’t take it under consideration

· Characterize claim as one arising under state law and not federal law.  If it ends up being ONLY a federal law claim, can be removed

· If you have a state theory of recovery and a federal theory of recovery, you can decide to use the state theory to keep the case in state court

In Gibbs, could case have been removed?

· Diversity? – No.  UMW an unassociated union, Gibbs from TN.  Complete diversity can’t be satisfied

· 1441(a) federal question?  - Federal statute creates cause of action.  State claims?  Arise from same set of facts as federal claims.  Gibbs could have filed in federal court originally

· Gibbs would file under 1331 federal question case accompanied by 1367 supplemental jdx
Eastus v. Blue Bell Creameries, LP (SMJ / Removal)
· Eastus fired.  Sues BBC under federal claim and two state claims (IIED, tortious interference with K)

· Not all remands are appealable

· Any remand order premised on district court’s lack of subject matter jdx is NOT appealable (dismissals ARE appealable)
· 1447(d):  An order remanding a case to the State court from which it was removed is not reviewable on appeal or otherwise
· Remands may be appealable when they don’t involve removal procedure or SMJ

· Under 1441(a), the WHOLE CASE has to be removable.  Here, one claim could be (based on 1367), but the other could not.  1441(a) not the proper vehicle for removal in this case
· 1367(c):  If state law issues predominate or if federal issue is not predominant you can dismiss the state issues.  District court has discretion

· Even if state claims are removed to federal court, federal court has discretion as to whether or not to remand the state claims

· Just like court has discretion to dismiss the state law claims if originally filed in federal court
If Eastus had filed only the federal claim and the unrelated state claim.  Under 1441(a), removal would not have been proper.  Under 1441(c), removal would have been proper.
· Under 1441(c), district court could have remanded the unrelated state claim under 1441(c).  Is such remand discretionary or mandatory?  

· Statute allows court to keep the case, but nothing in Article III allows it.  When COA said the issue was appealable, COA said because it didn’t involve SMJ.  WRONG!  Although 1441(c) gave it permission for jdx, Article III doesn’t permit it – district court HAD to send back the unrelated state claim (1441(c) gives permission to exercise jdx, but Article III doesn’t validate authority of that jdx)
· 1441 constitutional b/c if entire case removed to federal court, if judge remands state law part, federal question can remain along with any related state claims

· Unrelated part would have to go back
· EXCEPTION:  Can retain unrelated state claim if the parties are diverse as to that claim (VERY RARE).  If P & D are from different states, AIC not satisfied, case can remain in federal court at court’s discretion b/c Article III would allow that (even if doing so wouldn’t satisfy 1332)
· Unrelated state claims have to go back unless there’s an Article III basis for keeping them
The district court has discretion to remand EVERYTHING (not limited to whether or not it’s related to the federal claim)
Challenging a Court’s SMJ

· Direct Attack (during initial proceeding)

· Rule 12(b)(1)

· Rule 12(h)(3) – at any time by suggestion of the parties court can entertain SMJ

· On appeal

· Post-removal:  28 USC §1447

· State courts

· Can raise direct attack any time

· Diff b/w federal and state court – in state court, usually gets transferred to proper state court.  Federal court – remanded

· Collateral attack

· Strong policy against

· Absolute bar on attack of federal judgments?

· Standards:

· Was exercise of SMJ “manifestly clear” and, therefore, an “abuse of authority”?

· Was the issue of SMJ one of law?

· Justifiable reliance?

· Actually litigated and decided?

· Was the party now challenging SMJ able to raise that issue in the prior proceeding?

· Answering first two “yes” weighs in favor of SMJ; answering last 3 “no” weighs in favor of SMJ

· NOT MATHEMATICAL – policy based judgments

SMJ measured at the outset.  If there is a federal claim and a related state claim, and on the eve of trial the federal claim is dismissed, court won’t dismiss state claim on basis of lack of SMJ

V. VENUE, TRANSFER, AND FORUM NON CONVENIENS

· Venue almost exclusively a statutory issue (forum non conveniens = exception)
Basic Venue Propositions

· Geographic location of the court in which a suit has been filed (county or judicial district)

· Is this the right geographic location or one of the right potential geographic locations?

· Parties entitled to a convenient forum (location)

· Is this a good place for the lawsuit?

· Convenience measured by statutory criteria

· Convenience predetermined by legislative branch

· Only time ad hoc convenience – motion to transfer from one proper venue to another proper venue; forum non conveniens

· Relationship with Personal Jdx and Subject Matter Jdx

· With respect to SMJ, very little unless very special venue statute (e.g., patent law cases)

· Proper venue is considered a personal right of D that can be waived or altered by agreement (unlike SMJ, which imposes non-waivable structural limits on a court’s power to proceed).  Court is not supposed to raise objection to venue (D only!)
· A lack of proper venue does not necessarily deprive the court of authority to adjudicate the matter presented.  It merely provides D an opportunity to object to the location of the lawsuit

· If improper venue in state court, almost always transfer

· Personal jdx measures the reach of a court’s power over persons who have been sued, while venue focuses on whether the selected court provides a convenient location for a just resolution to the dispute
· Personal jdx plays a role in the venue statute.  Need to remember it to do venue

Criteria Used in Laying Venue

· Every state has its own statute (there are also federal statutes).  Federal/state statutes tend to overlap

· Site of relevant events

· Where did the problem happen?  Where the cause of action arose or where substantial events giving rise to it occurred
· Location of real property in controversy

· D’s residency or place of business

· P’s residence

· Less frequently used (but sometimes)

· In the case of suits against the government, where the seat of gov’t is located
· The “convenience” of any particular venue is not established ad hoc.  Rather, convenience is presumed if a statute provides that the chosen venue is appropriate.  Thus, if a statute provides that venue is proper only where D resides, the legislature has defined that location as convenient.  Only when a party seeks to transfer to another proper venue, or to dismiss under the doctrine of forum non conveniens, will the relative convenience of the alternative forum be considered

Local and Transitory Actions

· Local = claim pertains to real property

· Claim that pertains to ownership interest in real property (directly affects ownership or possession of real property)
· Quiet title action w/ respect to certain parcel of property – considered a local action.  Has to be brought in the district where the property is found.  Also, mortgage foreclosure proceedings
· Definition varies from state to state

· Person injured on real property, property itself harmed – in some states that’s local, in others it’s not

· In CA – damage to real property = local action

· Other states – damage to property = action itself will not affect the ownership or possession of property since the remedy, if any, will likely be an award of damages to the property owner

· Trespass to land sometimes considered local, sometimes not

· Transitory = claim does not pertain to real property

· If not local, it’s transitory
· Could be filed anywhere (where D lives, where accident happens).  Nothing that necessarily ties it to one location

· Mixed = a combination of local and transitory

· CA recognizes this.  P may bring local and transitory action together.  CA courts try to figure out which one dominates.  Venue determined by the nature of the “main relief” sought by P
· Federal courts sitting in diversity apply the law of the state in which they sit to determine whether an action is local or transitory.  If the action is deemed local under state law, the suit may only be filed in the federal judicial district in which the property is situated.  This remains true even if the applicable federal venue statute appears to provide for a wider range of venue options

Venue in State Courts

· Each state possesses an almost unlimited latitude in developing rules of venue

· Under CA law, venue for most transitory civil actions is controlled by section 395 of CA Code of Civil Procedure:

CA Code of Civil Procedure §395(a)

1) General provision:  County in which Ds or some of them reside

2) Personal injury to person or property:  County where the injury occurs or [general provision]

3) Contract: County where the K is to be performed, where the K was entered, or [general provision]

4) Non-resident Ds or Ds county of residence unknown:  any county that P designates

5) D about to depart:  any county where either party resides or where service is made

· Venue for local actions is determined by CA Code of Civil Procedure §392(1)

CA Code of Civil Procedure §392(1)

· In county where property located:

· Recovery of real property or of an estate or interest therein

· Determination of a right or interest in real property

· Injuries to real property

· Foreclosure of liens and mortgages on real property

General Federal Venue Statute – 28 USC §1391(a)(1) & (b)(1)

D’s residence

§1391(a)(1):  A civil action wherein jdx is founded only on diversity of citizenship may, except as otherwise provided by law, be brought only in (1) a judicial district where any D resides, if all Ds reside in the same State (use with §1332)

§1391(b)(1):  A civil action where jdx is not founded solely on diversity of citizenship may, except as otherwise provided by law, be brought only in (1) a judicial district where any D resides, if all Ds reside in the same state (Use with §1331)

· Reside = domicile (district, not state).  Every state has at least one federal judicial district.  Venue not premised on state of citizenship but residence in a particular judicial district

· Can only use (a)(1) and/or (b)(1) with single D only where single D resides.  If multiple Ds, if all Ds live in the same state (e.g., CA) can sue in any district in which any D resides (if 3 Ds from CA, 1 from NV, can’t use).  If you can use (1), use it!

Location of events

§1391(a)(2): …a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred…

§1391(b)(2): …a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred…

· (a)(2) and (b)(2) are identical

· Federal question – (b)(2); diversity – (a)(2)

· Language recognizes that events or omissions giving rise to a claim could occur in more than one district

· Both allow for flexibility for determining whether venue is appropriate (P might have a choice)

· Low threshold but NOT non-existent 

First of Michigan Corp. v. Bramlet (Venue / (a)(2)/(b)(2)

· Bramlets account mismanaged by 1st of MI and Sobol

· Bramlets file arbitration K in FL (K says have to go to arbitration)
· 1391 doesn’t apply to arbitrations at all, nor does FL’s venue statute

· Bank brings claim in MI that arbitration claim is stale.  Want to enjoin the FL arbitration.  File under diversity (1391 triggered)

· Bramlets respond to bank in MI.  Not residents ((a)(1) can’t work), all events giving rise to claim occurred in FL (can’t use (a)(2))

· DC agrees.  Most substantial stuff occurred in FL (although some stuff occurred in MI)

· Court of Appeals reverses – holds that venue has to be a place where substantial events occurred, but not necessarily the MOST substantial (there were substantial events in MI giving rise to suit)

· Court of appeals can review de novo in cases where there is an error of law (DC interprets law incorrectly so CA doesn’t defer to its judgment

· P does not have to plead proper venue, but doing so may avoid a potential headache.  If D raises the issue, P has burden of proof to establish proper venue

· With multiple parties, have to satisfy venue as to every party and every claim!

Fallback provisions of §1391

§1391(a)(3):…or a judicial district in which D is subject to personal jdx at the time the action is commenced, if there is no district in which the action may otherwise be brought

· If at any time you filed your action you could have satisfied personal jdx over any D, you’re good.  Statute, DP would be satisfied

§1391(b)(3):…or a judicial district in which any D may be found, if there is no district in which the action may otherwise be brought

· Some courts say it means the same as (a)(3) but it doesn’t say the same thing!  Doesn’t have to be when it’s commenced (seems broader than (a)(3))

· Also narrower – “found” – could mean physical presence (maybe not enough to have minimum contacts).  Court hasn’t had the chance to resolve controversy

· Be prepared to argue the differences here!

· Apply in a VERY limited kind of case

· “If there is no district in which the action may otherwise be brought” – IF THERE IS ANY district you can file using any other subsection, can’t use (a)(3) or (b)(3).  There has to be no district that you can otherwise file in order to use the fallbacks.  If there’s somewhere else in the US where venue is proper, can’t use the fallbacks
· Most common use of the fallbacks – virtually all facts originating from the claim occurred outside the US.  Can’t use fallback unless no federal court in the US is a proper venue for the case

§1391(c) – Corporate Residence

§1391(c) (first part):  For purposes of venue under this chapter, a defendant that is a corporation shall be deemed to reside in any judicial district in which it is subject to personal jdx at the time the action is commenced

· First part applies to states with only one judicial district

· If a corporation is subject to general jdx of the State, it’s subject to personal jdx in every district of the state

· If not general jdx, need to apply standard of specific jdx.  Apply it to the district (does Corporate D have minimum contacts w/ Northern District of CA?)

· Majority of courts/treatises say minimum contacts only.  Minority of courts say MC and state long-arm statute have to be satisfied

· Need to do reasonableness test if specific jdx – establish that the claim arose and is sufficiently related to the suit

· Seems more reasonable to just use (a)(2) or (b)(2) if you have MCs with district.  In vast majority of cases (c) is completely irrelevant. 

· Practical utility of (c) is really limited (virtually non-existent in states with only one district)

· Only time it might be relevant is when jdx is general jdx.  If general, and there are no substantial events giving rise to the claim, might want to use this section

· Still MUST recognize that (c) is there.  (c) has no effect on (a)(2) or (b)(2)

§1391(c) (second part):  In a state which has more than one judicial district, and in which a defendant that is a corporation is subject to personal jdx at the time an action is commenced, such corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jdx if that district were a separate state, and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts

· Relevant only to (a)(1) and (b)(1) of §1391.  Has to do with determining whether a corporation is a resident of a particular judicial district (no bearing on substantial events or fallback provisions)
· Method of determining (for venue only) where we’ll say the corporation is a resident (what district?).  Would also use with any other federal venue statute
· When dealing with corporation HAVE to go to (c)

· After determining where corporation is from, that satisfies (c) but you still have to satisfy (a)(1) or (b)(1).  (c) leads you back to figure out whether you can use (a)(1) or (b)(1)

· Designed to make corporate residence more available

· Unincorporated associations treated the SAME for purposes of venue residence.  Treated the same as a corporation for purposes of venue (Comes from judicial interpretation, not statute)

Aliens – for purposes of venue, an alien defendant can be sued anywhere (still need personal jdx and SMJ)
Removal and Venue

· If you have a case filed in state court and you remove it to federal court you do NOT do a separate venue analysis

· Removal statute is also a venue statute

Transfer of Venue in Federal Court

· Venue Proper in Initial Court (28 USC §1404(a))

· For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought

· Normally defer to P for venue, but 1404(a) gives a federal district court discretion to transfer a case from a court where it was properly filed venue-wise to a court where it could have been properly filed and personal jdx could have been satisfied at the time the action was commenced

· D could examine 1391, decide that claim could be brought in district 1 and district 2.  Makes motion to transfer under 1404(a), argue based on reasons of convenience that district 2 would be more convenient (for witnesses, evidence, jury evidence, etc.)

· Hoffman v. Blaski:  SC held that a case could not be transferred under 1404(a) to a district in a state that lacked personal jdx over Ds at the commencement of the lawsuit

· Transfer not permitted unless venue and personal jdx could have been satisfied in the transferee district at the time the suit was commenced

· Venue Improper in Initial Court (28 USC §1406(a))

· The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought

· D has 3 options in this situation.  He could ignore it (waive), motion to dismiss under FRCP 12(b)(1) or (3), motion to dismiss or transfer under 1406(a) 

· If venue is improper in the first court, court can dismiss or transfer.  Since D has raised the issue, court has no option to keep the case.  Discretionary by the court.  P may argue good faith error and to transfer (to avoid running of statute of limitations).  Up to court

· Transfer to court where venue could have been met and D was subject to personal jdx

· Can only be transferred if D is subject to personal jdx at the time the action is commenced

· Can ONLY transfer from a right federal court to a right federal court or a wrong federal court to a right court (CANNOT transfer to a state court from federal court and vise versa [removal is sort of an exception])

Smith v. Colonial Penn Ins. Co. (Venue / Transfer)

· P has burden of proving venue

· Colonial wants to transfer from one district in TX to another

· D’s burden under §1404(a):

· Satisfy all elements of 1404(a)

· Has to show that it would be subject to personal jdx in the other district

· Court looks to factors to determine whether a transfer is warranted:

· Availability and convenience of witnesses and parties;

· Location of counsel;

· Location of books and records;

· Cost of obtaining attendance of witnesses and other trial expenses;

· Place of the alleged wrong;

· Possibility of delay and prejudice if transfer is granted

· P’s choice of forum (generally entitled to great deference)

· Public interest factors, including relative congestion of court dockets, choice of law considerations, and the relationship of the community in which the courts and jurors are required to serve to the occurrences that gave rise to the litigation

· Show that transferee court is a better venue (fairer)

· Really need to establish reasons for transfer

· Need to establish as a matter of fact that there will be inconveniences to witnesses or other stuff.  Not enough to say it’s more convenient
· CANNOT transfer unless there is personal jdx

Law to be applied in transferred cases

· If a federal question case, doesn’t matter.  Theory is that federal law is applied no matter where the federal court sits (no choice of law problem)

· Wrinkle:  Conflict b/w 5th Circuit interpretation of law and 3rd Circuit interpretation.  If transfer from one to the other, transferee court will apply its law

· If a diversity case 1404 case, the law follows

· E.g., if transfer from TX to NJ, law of TX would apply to state law claim in NJ.  Whatever law the TX courts would apply would tag along

· P gets the choice of forum.  Part of that choice is the choice of law principles of the original forum

· If diversity case 1406 case, the law DOES NOT follow

· Not giving P benefit of choice of law provisions in a wrong forum when the case is transferred to the right forum

· Transfer when originating court lacks personal jdx

· If court lacks personal jdx but it hasn’t yet dismissed for lack of personal jdx, court can still transfer to another court

· In all cases like this, the law DOES NOT travel (doesn’t matter if you use 1404 or 1406 to transfer)

Multidistrict Litigation

· Multidistrict litigation is a procedural device established by 28 USC §1407 through which the federal judicial system may coordinate or consolidate pretrial proceedings in factually related lawsuits that have been filed in different federal judicial districts

· 1407 provides a means through which the federal judiciary may coordinate or consolidate pretrial proceedings in the interests of justice and efficiency.  There is no comparable device for cases filed in a multiplicity of state courts

· 1407(a) permits the Judicial Panel on Multidistrict Litigation (JPML) to order a transfer “when civil actions involving one or more common questions of fact are pending in different districts, if doing so will be for the convenience of the parties and witnesses and will promote the just and efficient conduct of such actions”

· The JPML can act on its own initiative or at the behest of a party in a pending case in deciding whether to issue a 1407 order to transfer

Forum Selection Clauses

· Contractual provision designating the court or judicial system to be used in the resolution of a legal dispute arising under the contract

· First question:  Does this dispute arise under that contract?

· Contractual provision limited to the scope of the contract

· Two types of FSCs:

· Mandatory (foreign court or specific state court)

· Specifies a foreign (out of US) or specific state court

· E.g., Any dispute under this K will be resolved in the high court of London.  No court in the US can be proper venue unless parties waive this clause

· E.g., Any dispute under this K will be filed under Georgia state court

· Enforced in terms of removal too

· D has absolute right to have case dismissed

· Permissive (any court located in a specified state or region)

· More generally stated (dispute can be filed in any court in the state of CA)

· Doesn’t necessarily divest other courts of venue.  Adds another potential venue
· If only motion filed is motion to dismiss, court will dismiss if that’s the only thing in front of the court.  If motion filed is motion to transfer, court can transfer and permissive forum selection clause will be viewed as a factor in the transfer (under 1404 or 1406)

· Regardless of which one you file under, it’s just one factor to transfer (still discretionary by the court)
· Three exceptions to FSCs:

· Not enforced if relationship b/w parties was such that there was substantial overreaching (e.g., adhesion contract)

· Clause will not be enforced if it goes against public policy of the state in which the suit was initially filed

· Not enforced if party can show a reverse forum non conveniens (significantly unfair to litigate in that particular venue.  No way to get a fair trial)

· Heavy burden on the exceptions

Jones v. GNC Franchising, Inc. (Venue / Forum Selection Clause)

· Dispute b/w GNC & Jones involves their contractual relationship (FSC triggered)

· CA refuses to enforce the FSC – CA statutory public policy.  Public policy undermines FSC

· Removal = venue.  If case is removed, venue automatically established

· If FSC WAS enforceable AND mandatory, 1441 removal/venue provision would have been divested and venue would have been improper

· If FSC had been enforceable and mandatory, venue is destroyed.  Since it was permissive, court didn’t have to dismiss (had an option to transfer or dismiss)
· Permissive FSC, court had an option to keep or transfer.  Court goes through factors (includes FSC as one factor, strong public policy of CA as well), determines that case should stay in CA

· Proper vehicle in this case – 1404.  Venue was proper in CA by virtue of proper removal in case of non-mandatory FSC that was not enforceable by virtue of public policy statute of CA

Forum Non Conveniens

· Common law doctrine under which D may challenge the relative convenience of P’s choice of forum

· Originally was a judge-made doctrine of procedure

· 4 types of procedural laws:

· Constitutional

· Statute

· Formal Rules (e.g., FRCP)

· Judge-made common law

· Litigated quite a bit today (esp. in human rights context)

· Not a due process type doctrine – each state can develop its own view of FNC, even if federal court says something different (Piper case = federal version of FNC).  States may follow something similar to Piper but they don’t have to
· FNC is a dismissal doctrine.  Appropriate venue statute has been satisfied by forum is determined to be inconvenient

· Only time to apply is when venue is proper but presumption of convenience should be rebutted

· Circumstances when FNC may be available:

· When venue is proper

· Alternate forum is a foreign court outside the US (rare) (???)

· 1404(a) and 1406(a) are statutory versions of FNC (see Piper – Gilbert factors).  Same private/public factors

· Difference:  Statutes involve transfer within the federal system only (not dismissal)

Elements of FNC

· Available alternative/alternate forum

· Balance of public and private concerns implicated by the choice of forum weighs heavily in favor of dismissal

· Presumption is that P gets to choose the forum

· Exceptional doctrine that only applies when there is an alternate forum and strong rebuttal of P’s choice of forum

· Note potential variations among the states

· Some states don’t require an alternate forum

· More convenient forum trumps proper forum (improper b/c so much less convenient)

Piper Aircraft Co. v. Reyno (Venue / Forum Non Conveniens)

· Wrongful death suit (occurred in Scotland) filed in CA (substantive law significantly more favorable than the substantive law of Scotland (strict liability, tort law, etc. better in CA)
· Ds file motion to dismiss based on FNC – applied in the case that there is a presumption of proper venue

· What standards must the DC apply in assessing this motion?

· Apply Gilbert private/public factors

· Has to be an available alternate forum (court decides)

· If there’s not, analysis is over in federal court

· If yes, apply Gilbert factors (same factors as deciding whether to transfer under 1404)

· Waive SOL defense and personal jdx.  If Ds hadn’t done that, if SOL had run in alternate forum can’t transfer

· Submit to personal jdx, SOL will not operate as a bar.  If you don’t, FNC motion will most likely be denied

· Have to take into account P’s choice of forum (normally a substantial factor on D for FNC)
· SC – CA committed an “error of law”

· The fact that Scottish law might be less favorable is irrelevant.  We would be buried with suits if we allows CA’s argument

· Fact that law in one state not as favorable as law in another state not good enough

· SC holds that DC’s conclusion using Gilbert factors was reasonable (no abuse of discretion – could have gone either way)

Shiley, Inc. v. Superior Court (Venue / FNC)

· Heart pacemaker device made by Shiley, other companies.  Evidence that device just fails randomly

· Product liability claim from people with the pacemakers (4 from CA, 35 from out of state)

· In other states, no cause of action until product actually fails

· In CA, there is a possibility for suing for fraud

· Superior Court denies Ds’ FNC motions based on the absence of an adequate alternative forum

· CCP 410.30 (FNC has statutory basis).  Started as common law, becomes statutorily based

· Ds seek interlocutory appeal (appeal while trial is still going on)

· CA court measures FNC motion:

· Is there an alternate forum that provides a “suitable” place for the trial?

· “Suitable” defined very narrowly.  Personal jdx is available, SOL defense is waived.  If you show that, it’s suitable

· This case v. Piper

· Piper – there HAS to be a remedy (just b/c law isn’t as favorable is irrelevant, but if law is unavailable…).  Hint that if there’s no remedy, no dismissal!
· In CA – that’s too bad if law is unavailable.  Not going to ask if there’s a substantive claim in the alternate forum

· Most states have held that even if there isn’t a remedy available in the alternate forum, that isn’t sufficient to deny a motion to dismiss for FNC
· Weighing of the private/public factors   

· Piper emphasized that in federal courts the availability of an alternate forum is a prerequisite to any application of the doctrine of FNC.  At a minimum, this means that there must be an alternate forum that would have jdx over both the parties and the controversy

· “In rare circumstances…where the remedy offered by the other forum is clearly unsatisfactory, the other forum may not be an adequate alternative, and the initial requirement may not be satisfied.”  This is a very difficult standard to satisfy.  Most courts have found that an alternate forum is adequate so long as it provides some remedy for P.  Stated differently, unless the foreign forum provides no remedy at all, it is unlikely that a federal court will find the alternative forum to be unavailable

· FNC in state courts is a matter of state law.  Yet, most states follow the same general principles applied in Piper, including the requirement of an available alternate forum

CHAPTER 6 – ERIE DOCTRINE AND RELATED PROBLEMS

Basic Propositions

· Federal Question case filed in Federal Court, apply:

· Federal procedural law / federal substantive law

· Diversity case filed in federal court, apply:

· Federal procedural law / state substantive law

· Federal procedural law defines the character of the court.  To take away federal procedural law of federal court is to take out the heart of what a federal court is.  Alternative forum has to present some alternatives (in many cases similar to state law, but there are differences)

· State law claim filed in state court, apply:

· State procedural law / state substantive law

· Just as federal courts can hear state claims, state courts can hear federal claims applying to state law (apply federal law to federal claims) – 1/22/07 tape 6:10

· Federal law claim filed in state court, apply:

· State procedural law / federal substantive law

Distinction b/w Substance and Procedure

· Formal definitions:

· “Substance” pertains to the rules that regulate primary human activities – e.g., law of torts, contracts, property, crimes.  Regulation of peoples’ everyday behavior

· “Procedure” pertains to the rules that regulate the secondary activity of litigation or other formal dispute resolution mechanisms – e.g., FRCP

· Only arise in context of litigation or pending litigation

· In-court law (as opposed to “substance” which speaks to out of court law)

· Variation on the Formal Definitions:

· A rule is procedural if it provides only the manner, means, or method through which a substantive right may be enforced

· Substantive right is that pertaining to your everyday life

· Functional definition:

· Whether a particular rule should be treated as substantive or procedural depends on how that rule operates in the specific context in which it is being applied

· How the rule actually operates

· Formal definitions can help with simple problems but under some circumstances formal definitions won’t help

Rules of Decision Act (RDA) – 28 USC §1652

· “The laws of the several states, except where the Constitution, treaties, or statutes of the US shall otherwise require or provide, shall be regarded as rules of decision in trials at common law in the Courts of the US, in cases where they apply”

· Tape 6:24

Rules Enabling Act (REA) – 28 USC §2072

a) The Supreme Court of the US shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the USDCs and the courts of appeals

b) Said rules shall not abridge, enlarge or modify any substantive right

-Statute through which Congress grants SC the power to create federal rules of procedure to use in federal courts

-Law and equity are united (civil actions) regulated by a uniform body of federal rules

Erie Railroad v. Tompkins (Erie Doctrine)

· Swinging door of passing train injures Tompkins as he walks along a footpath adjacent to RR tracks

· Tompkins (PA) files suit against Erie (NY) in SDNY, claiming negligence

· Apply federal general common law or PA law?

Court overrules Swift v. Tyson – RDA was wrong.  Was intended to cover common law of the state.  Fed court sitting in diversity should apply state substantive law

· Congress does not have power to adopt general principles of law applicable to the states (violation of reserved powers doctrine – courts exercising a power that didn’t belong to the federal gov’t).  Fed doing lawmaking vested in the states

· No transcendental body of common law.  All law emanates from a particular authority and that authority must have power to adopt that law

· Legal realism.  Common law is a product of sovereign power.  There is no law except that enforced by the sovereign.  Sovereign in contract or tort law is the state.  Federal sovereign cannot make state law

No federal GENERAL common law (federal common law still exists)

· Federal general common law – Ks, torts, some property.  Only general in the sense that it is generalized

· Federal common law – substantive/procedural common law (forum non conveniens – no statute or formal rules – it’s judge made law).  Can make federal law in the context of federal powers, constitution

In diversity cases, federal courts apply state substantive law b/c federal courts don’t have power to create that law themselves (federal courts can NEVER create state law – reserved powers / separation of powers)

Klaxon Co. v. Stentor Elec. Man. Co. (Erie / Refines Erie doctrine)

· Federal court sitting in diversity applies the substantive law that a court of the state in which the fed court sits would apply

· Federal court has to take the state’s conflict of law principles and decide which state laws the state court would have applied

· A federal district court exercising jdx over a state law claim must apply the same substantive law as would be applied by the courts of the state in which the federal district court sits

· Art of Prediction

· Federal court has to act as if it’s a court of the state to try to predict what the highest court of the state would say with regard to this particular point of law

· Goal is not to create / improve state law, it is to predict what the highest court in the state would do

· When federal court does this, it is not the law of the state.  State courts do not have to follow (it’s the law of the case – that’s it)

· Certification

· Federal court can ask state supreme court to answer a question re. a question of law

· Still not law of the state, but more legit than federal court just predicting

Supremacy Clause (Art. IV, cl. 2) – the heart of Erie Doctrine (reserved powers)

“This Constitution, and the laws of the US which shall be made in Pursuance thereof; and all treaties made, or which shall be made, under the authority of the US, shall be the supreme law of the land; and the judges in every state shall be bound thereby, any thing in the Constitution or the laws of any state to the contrary notwithstanding”

· Establishes that valid federal law always and under all circumstances trumps state law to the contrary

· Erie consistent with supremacy clause?  Yes, complete opposite.  If federal law is invalid, RDA says no federal law.  If no federal law, apply state law!

· Assuming conflict b/w federal procedural law and state law, essential question = is the federal law valid?  If it is, supremacy clause; if not, look to Erie / RDA.  If valid, need to apply it

Track 1 – Federal Procedural Statutes

· RDA / Erie does not apply unless statute is invalid
Stewart Org., Inc. v. Ricoh Corp. (Erie / Track One)

· SOI (AL) and RC (NJ) enter dealership agreement.  Relationship sours, SOI files diversity suit against RC in USDC for AL

· RC relies on forum selection clause that designates NY as proper forum.  Files motion to transfer to SDNY

· Permissive FSC – didn’t specify court in Manhattan (only said geographic location)

· If RC filed a motion as dismiss, court treats FSC as mandatory and would dismiss.  P would need to file a motion to transfer in this case

- Does the federal law apply?  Is the statute (1404(a)) sufficiently broad to apply to the circumstances?
- Is there a conflict b/w the applicable federal law and state law?  If there is a federal law and a state law but they’re not in conflict, no problem.  We only care if there’s a conflict
-Can the statute be rationally classifiable as procedural?  Gives district court guidance as to where the substantive claim should be heard

a. Very low threshold test.  Doesn’t HAVE TO be procedural.  Only has to be rationally classifiable as procedural - have to explain why it reflects a means/manner/method of processing a lawsuit (court usually only applies a sentence to answer this)

b. Don’t ever ask if the federal statute is substantive.  Only ask if it’s rationally classifiable as procedural

Dissent – 1404 is ambiguous and since it’s ambiguous, don’t want to interfere with the states under these circumstances (not as broad as the majority holds).  B/c of ambiguity, defer to the narrower interpretation of the statute.  No valid federal law to apply, therefore apply state law (fall back to the RDA).  Not saying the law is invalid, just saying it’s not broad enough to apply in these particular circumstances

Track One Test:

Is the statute broad enough to cover the problem?

a. Is there a conflict with state law?

b. If not broad enough, off track one.  If it’s broad enough and doesn’t conflict with state law, no problem.  If broad enough and conflicts, need to determine if federal law is valid.  If valid, supremacy clause trumps state law

Subtle Influence of Erie – Court today occasionally refers to Erie doctrine when considering the scope or applicability of a federal procedural statute that potentially conflicts with state law.  Most often such allusions to Erie operate only as a reminder of the importance of adhering to state substantive law in diversity cases.  In this sense, Erie functions as an interpretive principle that may invite a narrow reading of the federal statute in order to avoid a conflict with state law or policy
Federal Common Law

· Difference b/w federal general common law and federal common law

· Federal common law comes in a lot of different versions

· One difference – Federal general common law doesn’t exist (to the extent it did exist it was unconstitutional).  Federal common law is judgemade law made case-by-case pursuant to some constitutional statutory mandate (at the heart of federal common law, there is a legitimate federal interest [no reserved powers problem])
· Erie just eliminates federal general common law

7 categories of federal common law:

1. Constitutional

2. Statutory

3. Unique Federal Interests

4. Foreign Relations / International Law

5. Interstate Relations

6. Admiralty & Maritime

7. Procedural Common Law

If federal common law is valid, it trumps state law to the contrary

· Every type of valid federal common law is enacted pursuant to an enumerated power

Boyle v. United Tech. Corp. (Erie / Track One)

· Example of SC making federal common law.  Track one problem – if court is promulgating a rule that emanates from the Constitution, that’s the rule and it’s valid and state law to the contrary is trumped

· Marine co-pilot killed when copter crashes and he is unable to open the hatch due to water pressure

· Can defense contractor be held liable under state law for an injury caused by a design defect?

· Type of FCL at issue – unique federal interests (arises in property cases or money of the US issues or methods through which the US coins money, some US issue)

· Court creates defense to protect federal officers.  Contractor not a federal officer but need to protect people who contract with the federal government similarly.  Need to institute this immunity to ensure that the interests of the US are advanced

· Liability for design defects in military equipment cannot be imposed, pursuant to state law, when:

· The US approved reasonably precise specifications; 

· The equipment conformed to those specifications; and

· The supplier warned the US about the dangers in the use of the equipment that were known to the supplier but not to the US

· Federal courts are empowered to create federal law to protect uniquely federal interests

Track 2 – FRCP (etc.)

· FRCP not promulgated by Congress (like federal procedural statutes of track 1).  Promulgated by Supreme Court pursuant to the Rules Enabling Act (authorizes SC to create federal rules)

· Track 2 measures validity of a FRCP

· Constitutionality (Nondelegation doctrine)

· Power on track 2 the same as on track 1 – power of Congress to create lower courts and regulate procedure in those courts

· Constitutionality has not been challenged

· Relationship with Track One

· Track One (Constitutional Issue) vs. Track Two (statutory issue informed by a constitutional issue)

· Track One = Congress’ authority; Track Two = Congress’ authority as delegated to the Courts

· Track 2 not as deferential as track 1

Sibbach v. Wilson & Co. (Erie / Track 2)

· Suit on IN car accident filed in USDC in IL.  Need to apply state law

· D moves for an order requiring P to submit to a physical exam under FRCP 35(a) (want to see if you’re really injured)

· DC enters order.  P refuses to comply (relying on IL law, which doesn’t allow a state court judge to order a physical exam)

“Congress has undoubted power to regulate the practice and procedure of federal courts, and may exercise that power by delegating to this or other federal courts authority to make rules not inconsistent with the statutes or Constitution of the US (REA!); but has never essayed to declare the substantive state law, or to abolish or nullify a right recognized by the substantive of the state where the cause of action arose, save where a right or duty is imposed in a field committed to Congress by the Constitution (Reserved Powers doctrine / Erie).  On the contrary it has enacted that the state law shall be the rule of decision in the federal courts (RDA)”

· Congress can make procedure, Congress can delegate the authority to make procedure, Congress cannot make substantive state law unless there is an express power to do so
Track 2 Analysis:

· Essential question:  Is the federal rule valid?

· Is the federal rule broad enough to cover the circumstances?  

· If broad enough to apply, does it conflict with state law?

· Rationally classifiable as procedural?

· Does the federal rule abridge, enlarge, or modify a substantive right?

· Every rule of procedure affects substantive rights.  All rules of procedure are designed to affect substantive rights.  We do not want the courts using procedural rules to create substantive rights

· That’s Congress taking some of its power back.  Congress can pass any procedural statute it wants as long as it’s Constitutional.  Court can adopt any rule that is arguably procedural as long as it doesn’t abridge, enlarge or modify any substantive right.  Congress doesn’t want the court to use procedure to create substantive rights

· Very strong presumption that the rules are procedural

The Omnipresence of Erie

· Trilogy of cases (Ragan v. Merchants Transfer & Warehouse Co., Woods v. Interstate Realty Co., Cohen v. Beneficial Industrial Loan Corp.) strikes down federal statutes as violative of Erie instead of applying REA

· Hanna v. Plumer a response to the amorphous and confusing legacy of this trilogy

· Warren reinterpreted the past cases to make the track 2 standard more sensible.  If federal rule isn’t broad enough to cover the circumstances, RDA / Erie says use state law

Hanna v. Plumer (Part I) (Erie / REA)

· Diversity suit filed in MA against executor of the estate of Osgood (Plumer).  Hanna claims she was injured due to the negligence of Osgood in an accident that took place in SC
· Service of complaint made by leaving copies of it with Plumer’s wife at their residence

· Issue:  Whether in diversity service of process will be made in the manner prescribed by state law or that set forth in Rule 4(d)(1)

· FRCP 4(d)(1):  Service shall be made as follows: (1) Upon an individual other than an infant or an incompetent person, by delivering a copy of the summons and of the complaint to him personally or by leaving copies thereof at his dwelling house or usual place of abode with some person of suitable age and discretion then residing therein

· MA general law:  An executor or administrator shall not be held to answer to an action by a creditor of the deceased unless before the expiration of one year the writ in such action has been served by delivery in hand upon such executor or administrator

· One year SOL, in order to toll, MA law says in-hand service of process

· Is FRCP 4(d)(1) broad enough to cover the circumstances?

· How to affect service of process is the issue, 4(d)(1) says this is how you do it, P apparently complied with that

· Conflict with state law?  Yes, says in-hand service only.  Federal rule is more flexible

· Does the statute fall within the mandate of the REA (and is it constitutional?)

· Non-delegation doctrine has been decided

· Has it been decided by the authority of Congress?

· This rarely comes up

· Is the statute arguably procedural?

· Yes, b/c it goes to how to give someone notice.  Manner for notifying the other side of what the claims are (part of the manner, method, or means)

· Does it abridge, enlarge, or modify a substantive right?

· If this was in state court, this would be dismissed (state substantive law).  Claim would be gone.  In federal court, you can bring the claim.  Affects a substantive right! (Court acknowledges this)
· Picked the federal forum, played by the federal rules.  If you had been in state court, presumably you would have followed the state rules

· No change in the underlying substantive claim, just a change in the way it was processed

· NOT ENOUGH that federal rules affect a case or that it causes an effect.  Needs to be considerable.  No substantive advantage to using federal law as opposed to state law.  Need a substantive advantage to being in federal court via the federal rule

· Abridge, enlarge, or modify is a very high burden for the person challenging the rule

· Looking for a substantive advantage at the forum-shopping stage

Erie does not apply to measure validity of a federal rule.  REA measures validity

· REA constitutional b/c it’s within Congressional authority to delegate procedure to the courts

· Just b/c you satisfy the REA doesn’t mean the rule is Constitutional

· Apply framework established in Sibbach

Walker v. Armco Steel Corp. (Erie / Track 2)

· Negligence suit filed in USDC OK based on an accident in OK.  Complaint filed within SOL, but not served on D until SOL had run

· FRCP 3:  A civil action is commenced by filing a complaint with the court

· P interprets this to mean that SOL tolls at commencement

· Assuming P’s interpretation is correct is there a conflict b/w Rule 3 and state law?

· Yes – apply REA

· Arguably procedural?  Yes, method of service

· Abridge, modify or enlarge a state substantive right?

· Under state law SOL only tolled by proper service of the summons

· Court overrules Ragan and adopts Hanna

· Federal rule broad enough to cover circumstances?  No – doesn’t say anything about tolling an SOL (only talks about how an action is commenced.  No mention of tolling SOL)

· Federal rule not broad enough to cover this situation – Follow state law b/c there’s no federal rule.  Erie plays a direct role b/c we get knocked off track 2.  Statute not broad enough to cover the circumstances = use state law

· Assuming rule was broad enough, does it enlarge, modify or etc.?

· Arguably could be.  SOL tolled back when complaint filed according to federal rule.  In state law, SOL tolled after a year unless given directly to person.  Seems to be extending enforceability of the right (D should get peace of mind at some point)

· If court can sensibly avoid a conflict b/w federal rule and state law, it will (won’t go out of its way to narrowly tailor the federal rule to avoid a conflict)

· Difference b/w this case, Hanna:  In Hanna, there was no extending or shrinking of SOL.  Everyone was notified (not an issue of D having peace of mind).  In this case, lawyer might choose federal court at forum-shopping stage to extend length of potential claim (assuming that FRCP was broad enough…)

For tracks 1 and 2:

· Breadth of federal provision

· Conflict with state law

· If provision not broad enough you’re done

· Measure validity of federal statute or federal rule – rationally classifiable as procedural (very deferential)

· Second requirement under track 2 – abridge, enlarge or modify a state substantive right?

· Needs to be a pretty significant disruption of state substantive law

Track 3 – Federal Procedural Common Law

Three types of judge-made procedural law:

1. Constitutional (e.g., personal jdx)

2. Statutory interpretation (e.g., gap-filling).  Interpretation of a federal rule is the rule

3. Free-standing (this is what counts for track 3 – judge-made law that is not tied to a constitutional provision, statute, or a federal rule.  Based on previous decisions constructing that law – forum non conveniens)

Guaranty Trust Co. v. York (Erie / Track 3)

· York suing for breach of fiduciary duty against GTC

· Doctrine of laches vs. state statute of limitations

· Laches more flexible, would allow case to go forward, SOL would bar 

· In track 3 making law has to be consistent with Constitutional law, statutes, formal rules.  Can only make free-standing rules if no federal statute, federal rule or Constitutional provision is on point

· Laches = judge-made procedural law

· A federal court may not use its equitable powers to create or deny state substantive rights (violates Erie)

· Federal remedies and state remedies do not have to be identical.  If there’s no state remedy there can’t be a federal remedy.  When the difference b/w availability of remedy in state or federal court is so great, it alters the nature of the state right (that’s a problem!)
· Is the outlawry of the state rule a substantive or procedural rule?  If substantive, must follow state law.  If procedural, don’t follow state law

· Look at the functional definitions of “substantive” and “procedural.”  

· Laches “functions” substantively – York has rights in federal court that she would not have in state court.  Laches was outlawed in state court.  Federal court is resurrecting a right that is no longer in state court.  Created state law in the way Erie said it couldn’t

· Similarity b/w track three and second step of track 2.  Altering substantive rights (worried about the same thing in track 3 as in part b of track 2)

· Laches wouldn’t apply here based on track 3 b/c doing so would violate state’s rights in the sense of the reserved powers act (that IS Erie! – courts don’t have the equitable authority to make state substantive law).  The way laches is applied operates to create state substantive law (even if it’s called procedural law).  Undermines principle of Erie – can’t make or unmake state law in that fashion

· Federal judges don’t have the authority of Congress.  Congress can create law and court is very deferential to it.  Supreme Court can’t create law b/c Congress didn’t give SC full range of congressional power

· Erie / York = Track 3

Federal common law (judge-made law) of procedure cannot be applied in a case where it functions to alter in some significant way a state right (Erie / York)

· Outcome should be roughly equivalent in federal and state court (outcome-determinative test)

· Danger of using York to bring up outcome determination – anything can be outcome-determinative.  Rules can affect an outcome w/o functioning substantively

· The problem is about STARTING a lawsuit (door to federal court is open while door to state court is closed)

· Cannot alter substantive state law; cannot affect the outcome of a case

Byrd v. Blue Ridge (Erie / Track 3)

· Who decides whether or not Byrd is a statutory employee?  Judge or jury?  (Issue on appeal)
· In federal court jury decides questions of fact and mixed questions of fact and law

· In state court, although jury makes most findings of fact, on this one particular element the judge decides

· Federal law broad enough to cover circumstances?

· Yes

· Conflict with state law?

· Yes (federal law says jury, state law says judge)

· Assuming application of federal law is outcome determinative, why does federal law nonetheless prevail?

· Strong federal policy, part of character of federal system, no showing of state substantive right.  Even if this is outcome determinative, federal law prevails (Byrd balancing test)
· Very strong federal policy trumps state law even if application would determine the outcome
· Any outcome isn’t necessarily “outcome determinative” – balancing test can trump Erie / York when no violation of reserved powers doctrine
· Byrd trying to soften outcome determinative test of York
· Problem with Byrd – State interest and federal interest – which wins?  Eg.  Federal policy of discretion w/ FNC vs. state policy of providing forum to citizen
Hanna v. Plumer (Part II) (Erie / Track 3)

· Should DC follow FRCP 4(d)(1) or the conflicting requirements of MA law?

· Refined outcome-determinative test
· Outcome determination is NOT a litmus test
· Erie / York must be read in light of the twin aims of Erie
· Prevent forum shopping that leads to an inequality in the administration of justice such that one group gets one set of laws and another group gets another set of laws (inequitable administration of the laws).  Not just forum-shopping, not just inequitable administration of the laws.  They work together
· Judge says all procedural rules are outcome-determinative in the loose sense.  Once you’re in the system, if you don’t comply with the system’s rules it can be outcome-determinative
· What satisfies Hanna outcome-determinative test?  York – federal court using laches to resurrect outlawed cause of action
· Hanna likes simple holding in York – federal common law cannot be used to affect a state substantive right
· If federal common law affects a state substantive right, reserved powers doctrine is violated, federal law must fall.  Don’t want formal federal rules to violate state substantive rules
· The “outcome-determination” test must not be applied mechanically to sweep in all manner of variations; instead, its application must be guided by the twin aims of the Erie rule: discouragement of forum-shopping and avoidance of inequitable administration of the laws
· Would application of the standard have so important an effect upon the fortunes of one or both of the litigants that failure to apply it would unfairly discriminate against citizens of the forum state, or be likely to cause a plaintiff to choose the federal court?
Elements of track 3

· Judge-made law has to be broad enough to cover the circumstances

· Has to be a conflict b/w the judge-made law and the state law
· If conflict is unavoidable, need to determine if rule is valid
· Has to be rationally classifiable as procedural
· Cannot violate the refined outcome-determinative test (looks a lot like York)
· Maybe end with Byrd balancing if York is violated
· Would the federal court provide a significantly better outcome?  Before getting to court can you see that you would potentially get a significantly better outcome?  Significant = substantively better outcome
· Has to be that substantive law applied will be different (that’s York!)
· Very few factual scenarios satisfy refined outcome determinative test
Gasperini v. Center for Humanities, Inc.

· CH loses 300 slides lent by Gasperini.  G files diversity suit against CH in fed court seeking damages.  Jury awards G $450k

· DC denies Rule 59 motion for a new trial (excessive damages); CA reverses, applying NY’s “deviates materially” standard

· Federal court applies “shock the conscience” standard (very deferential, based on 7th Amd principles); NY state court applies “deviates materially” standard (gives judges greater opportunity to shrink amount of damages.  Less deferential)

· Federal standard broad enough to cover circumstances?  Yes

· Conflict?  Yes

Which track?  

· Track 1?  7th Amd

· Track 2?  FRCP 59

· Track 3?  “Shock the conscience” standard

Track 1 – Ginsburg holds that 7th Amd doesn’t conflict with the NY law – 7th Amd would allow “deviates materially” standard at DC level

· Scalia disagrees (thinks it’s a watering down of the 7th Amd)

· Opinion starts on track 1 but gets off track by saying there’s not a conflict (massaging 7th Amd)

Track 2 – 
· FRCP 59 has to apply to some source of law.  Court says this isn’t a Rule 59 problem – “shocks the conscience” isn’t part of the rule.  Rule just says have to look to a body of law to resolve the issue.  Not a track 2 problem!

· Interpretation of the rule IS the rule – look beyond the rule to see what standard to apply, but it doesn’t exist in the rule itself (rule itself doesn’t purport to alter the standards for determining excessiveness.  Just says that you can do it)
· Scalia thinks this is a track 2 problem b/c implicit in Rule 59 is the federal standard

Track 3

Broad enough?

· Yes.  Someone files Rule 59 motion for new trial.  Judge has to look at standards (“shock the conscience”).  Matter of free-standing common law.  Exact standard federal court looks to in a Rule 59 motion – informs district court as to whether it should grant a new trial based on excessive damages

Conflict with state law?

· Yes.  Federal standard allows larger verdicts to stand

Will application of the rule be outcome-determinative at the forum shopping stage (Erie/York/Hanna)

· Yes.  Look at forum shopping state from P’s point of view.  State court might give smaller damages.  In federal court need to have a verdict that shocks the conscience.  Federal works way better for P!  At forum shopping stage pick federal court over state court

· Outcome-determinative in sense of York?  No.  Not really Hanna either

· Seems to be b/w Hanna and York

· Ginsburg – “outcome effective”

· Could do Byrd balancing – strong state policy that’s recognizable (desire for smaller damage awards)

· Application of “shock the conscience” standard would violate Erie/York/Hanna and alteration of that standard to conform w/ state law does not violate 7th Amd

Semtek Inc. v. Lockheed Martin Corp. (Erie / Track 3)

· Doctrine of claim preclusion – precludes litigation of a claim that has previously gone to judgment.  Elements:

· Same claim

· Final, valid & on the merits

· Has to be all those things

· Same parties (privity)

· Once parties have had a chance to litigate the claim b/w themselves, the claim is foreclosed

· Initial court entering judgment determines the preclusive effect of its judgment

· In applying the doctrine of claim preclusion was the MD state court bound by CA federal or state law?

· In determining the scope of its own judgments, does a federal court sitting in diversity apply federal law or the law that would be applied by a court of the state in which it sits?
· On the merits = you’re done in this court (with prejudice dismissal)

· Dismissed without prejudice = you can file it again in this court

Lockheed’s argument – this is a track 2 problem (FRCP 41(b))

· Scalia says rule is not broad enough to answer question of preclusive effect of a judgment issued by a federal court

Track 3 problem

· Court’s rule:  Federal Common Law determines the scope of all federal court judgments.  In diversity cases, however, Federal Common Law incorporates the preclusion law of the state in which the federal court sits, unless doing so is incompatible with other federal interests

· Federal common law does this a lot.  When you don’t need a uniform federal rule, the court will sometimes incorporate the law of the state in which it sits

· National law controls, but national law accommodates the needs of the states

· There are opportunities to creatively argue that the federal rules should be interpreted narrowly to avoid the Erie problem

· Federal law must control but it doesn’t have to be monolithic.  You can potentially avoid conflicts

· Don’t just assume that the federal law is broad enough, conflicts

SUMMARY:
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CHAPTER 7 – PLEADINGS AND DISCOVERY
A pleading is a written document through which a party to a civil action either asserts a claim or a defense or denies the legitimacy of a claim or defense asserted by an opposing party

· Initiates the lawsuit.  Anything that asserts a claim against somebody is a pleading

· Complaint, counter-claim, cross-claim, etc.

· A response to a claim (typically an answer) is a pleading

· A reply is a pleading

· In CA – demurrer:  assert lack of legitimacy in a claim / defense

· No demurrers in fed court.  In fed court, 3 types of pleadings

· Complaints, etc.

· Answers, etc.

· Reply

· Three kinds of pleadings:

· CL pleading

· Fact/code pleading

· Notice pleading (a/k/a simplified pleading)

· Most states divided b/w notice pleading and fact pleading.  CA – fact pleading w/ notice sensibility

Code Pleading

· Abolished the forms of action under CL pleading.  Created a single form – civil action

· Liberalized joinder of parties and claims (bring everything factually related into one proceeding)

· Created “fact” pleading

· Plead sufficient facts to plead each element.  Allege facts which if true would establish satisfaction of a tort/contract/etc.

· Take claim and attach facts to each element showing that D is liable to you.  If you fail to do that, demurrer can be filed (failure to allege facts on which recovery can be had)

· Can bring equitable and legal actions under the same pleading

· Can’t plead evidence, only facts

Notice Pleading / FRCP

· Adopted a simplified pleading standard – “a short and plain statement”

· No forms, don’t have to plead facts for each element of your claim.  Has to be enough there to tell what the claim is.  Not going to require you to say “facts for this element, facts for that element, etc.”

· Engine through which the case is initiated.  Just have to let the other side know what the case is about

· Limited the role of pleading to the initiation of the lawsuit

· Created other devices to develop issues and facts:

· Discovery

· Exchange information.  Don’t need to have all the facts out right away

· Pre-trial conferences

· Judge will be involved in discovery process.  Parties required to come up with a discovery plan / schedule

· Summary judgment

· Allows for a pre-trial adjudication of a case when after discovery it becomes clear that P can’t plead his facts.  No point in going to trial

FRCP 7(a): Pleadings

· There shall be a complaint and an answer; a reply to a counterclaim denominated as such; an answer to a cross-claim, if the answer contains a cross-claim; a third-party complaint, if a person who was not an original party is summoned under the provisions of Rule 14; and a third-party answer, if a third-party complaint is served.  No other pleading shall be allowed, except that the court may order a reply to an answer or a third-party answer

FRCP 8(a): Claims for Relief

· A pleading which sets forth a claim for relief, whether an original claim, counterclaim, cross-claim, or third-party claim, shall contain (1) a short and plain statement of the grounds upon which the court’s jdx depends, unless the court already has jdx and the claim needs no new grounds of jdx to support it, (2) a short and plain statement of the claim showing that the pleader is entitled to relief, and (3) a demand for judgment for the relief the pleader seeks.  Relief in the alternative or of several different types may be demanded

· Need to describe something about SMJ

· Personal jdx needs to be raised by D

· Parties are from different states – diversity

· Give us a basic idea of what this case is about

· This court has jdx, claim is blah, I’m entitled to bleh

The Complaint – Form 9

· Tells you what you need (p. 100 FRCP)

· Not the most minimal pleading, but is “enough” according to courts

· Complaint is usually A LOT longer.  Could be trouble if you say too much (prolixity – violates “short and plain statement” of 8(a))

· Federal court practice follows notice pleading dictated by fact pleading sensibility.  Say too much and you’re not giving notice anymore

Dioguardi v. Durning (Minimalist Pleading)

· P’s complaint against Collector of Customs states series of grievances relating to imported bottles of tonics that the Collector is alleged to have either improperly auctioned or otherwise converted

· Pretty hard to figure out what P’s complaint is talking about

· Complaint dismissed b/c it fails to state facts sufficient to constitute a cause of action

· Can’t see all elements of a cause of action

· If dismissed, usually get another shot (redraft) (blow it a 2nd time and you’re done)

· Judge rules that second complaint is sufficient.  Court can figure out what P is going for

· D can ask for a more specific statement under FRCP 12(e) – has a responsibility to figure out what the case is about.  Motion for more definite statement, find out facts during discovery
· Judge seems to suggest that DC has some responsibility to figure out what the case is about (need to make some effort to find out what the case is about)


Responses to “failure to conform”

· Move to dismiss for failure to conform (Rule 8(a)(2))

· Too little information

· Too much information (prolix)

· Generous provisions for amendment (FRCP 15(a) – relation back doctrine)

· If you file complaint within SOL and serve within SOL and then you are required to write another complaint, usually new complaint will relate back to the date at which SOL was satisfied

· Move for more definite statement under FRCP 12(e)

· D may ignore the defect

· If you can figure out what the case is about, you’re abusing the legal system (just get on with it)

Exceptions to FRCP 8

Federal Rules

· FRCP 9(b):  In all averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity.  Malice, intent, knowledge and other condition of mind of a person may be averred generally

· Require certain things to be pleaded w/ particularity (rare)

· Some courts have used rule 9 to say that fraud requires particularity (fact pleading)

· Rule 8 (8(a)(2) provides a fairly simple standard for pleading that does not require allegations of specific facts (just short, plain statement) is the standard, rule 9(b) is the limited exception.  Federal courts keep trying to adopt the particularity standard, SC keeps shooting it down

By Statute (e.g. Private Securities Litigation Reform Act)

· Imposes a “fact” pleading requirement in the context of actions brought under the SEA of 1934

By federal common law:

· Some lower federal courts have imposed stricter pleading requirements on “disfavored” or complex causes of action

· According to SC there are no pleading requirements beyond Rule 8.  Lower courts keep trying to fight that
Leatherman v. Tarrant County Narcotics Intelligence and Coordination Unit (Complaint / Specificity)

· In the absence of a statutory exception or application of FRCP 9(b), can a federal court impose a more strict pleading requirement on P?  Short answer = no

· 42 USC §1983 – general civil rights cause of action.  Congress creating a federal right of action that can be brought under color of state law.  Allows individual to file a claim for violation of constitutional rights and also federal statutory rights

· Under color of state law – key!  Some state or local gov’t employee

· When individual officer sued as an individual, 1983 the most litigated statute in federal courts.  Officer is entitled to a qualified immunity – if he acted in good faith (didn’t knowingly violate your constitutional rights) suit MUST be dismissed (qualified immunity must be decided early on)

· Initially, you couldn’t sue a municipality under 1983, then said you could for its own acts.  Went on to say that municipalities themselves are not entitled to qualified immunity (only applies to individuals)

· USDC enforced a heightened pleading requirement on claims against the municipalities

· Issue before SC – qualified immunity of municipalities

Court rejects municipality arguments for heightened pleading standard

· Ds confuse liability and immunity.  Municipalities not entitled to qualified immunity (they’re not like individuals)

· FRCP 9(b) specifically mentions 2 claims entitled to heightened pleading requirement – fraud or mistake.  The claim here is not one of the 9(b) exceptions – b/c it’s not included in 9(b) or statute, it’s not intended to be covered (if you’re not included, you’re excluded – expressio unius est exclusio alterius)

Would the court uphold a heightened pleading requirement in 1983 suits against individual officers?  Distinguishable?

· Court doesn’t answer (seems to imply maybe in the first half, and no way in the second half)

· Court holds that if there’s a problem with the FRCP the process of changing them should happen

Swierkiewicz v. Sorema N.A. – reaffirmed Leatherman with respect to FRCPs 8(a)(2), 9(b)

BUT

Dura Pharmaceuticals, Inc. v. Broudo – Court seems to go against Leatherman.  Standards of 8(a)(2) apply, but in this context (very complicated case) notice needs to be pled with some specificity.  Court said it would follow Leatherman, but notice requires something more specific involving more complex causation issues

· General notice under 8(a)(2), but in cases where causation is difficult to see and understand, court may apply notice pleading standard in a way that requires more specificity

· 5th and 9th circuits still apply heightened standards re. qualified immunity.  7th circuit doesn’t

FRCP 8(b):  The Answer

· A party shall state in short and plain terms the party’s defenses to each claim asserted and shall admit or deny the averments upon which the adverse party relies.  If a party is without knowledge or information sufficient to form a belief as to the truth of an averment, the party shall so state and this has the effect of a denial.  Denials shall fairly meet the substance of the averments denied.  When a pleader intends in good faith to deny only a part or qualification of an averment, the pleader shall specify so much of it as is true and material and shall deny only the remainder
· Unless the pleader intends in good faith to controvert all the averments of the preceding pleading, the pleader may make denials as specific denials of designated averments or paragraphs, or may generally deny all the averments except such designated averments or paragraphs as the pleader expressly admits; but, when the pleader does so intend to controvert all its averments, including averments of the grounds upon which the court’s jdx depends, the pleader may do so by general denial subject to the obligations set forth in Rule 11

· Answer is subject to the same standards as notice pleading.  Remains user friendly!

King Vision PPV v. Dimitri’s Restaurant (Pleading / Answer)

· Rule 8(b) gives D three options:

· Admit

· Deny

· Deny on information and belief

· Federal rules are user friendly but you have to do what they say.  If you don’t you’re in trouble (unless you make the mistake in good faith)

· Not included in 8(b) – “Neither admit nor deny the allegations…but demand strict proof thereof”

FRCP 8(d) – Everything you don’t deny, you admit.  If your answer is of the “neither admit nor deny…” variety, you admit to the claims against you

FRCP 8(c):  Affirmative Defenses

· In a pleading to a preceding pleading, a party shall set forth affirmatively accord and satisfaction, arbitration and award, assumption of risk, contributory negligence, discharge in bankruptcy, duress, estoppel, failure of KSN, fraud, illegality, injury by fellow servant, laches, license, payment, release, res judicata, statute of frauds, statute of limitations, waiver, and any other matter constituting an avoidance or affirmative defense.  When a party has mistakenly designated a defense as a counterclaim or a counterclaim as a defense, the court on terms, if justice so requires, shall treat the pleading as if there had been a proper designation

· “Preceding pleading” – previous claim (answer to a complaint is a pleading to a preceding pleading)

· Denials are negative defenses.  Diff b/w negative, affirmative defense.  Affirmative defense – assuming you can prove your claim, we can allege other facts that will establish the invalidity of your claim

Affirmative Defenses

1. Statute of limitations:  P’s complaint was filed after the expiration of the applicable statute of limitations for torts

a. This is sufficient notice.  D can’t do this if D knows SOL hasn’t run (Rule 11).  

2. Contributory negligence:  P was inebriated at the time of the collision and as a result of that inebriation he carelessly stumbled onto the public street and into the path of the motor vehicle driven by D

a. Also enough in terms of notice

b. Important to raise affirmative defenses in your answer.  If you don’t, you may waive them.  If you bring them up later, the court can allow the defense if it wouldn’t be unfair to the claim (it’s up to the court).  CAREFULLY consider affirmative defenses in your answer

Rule 12(b) Motions to Dismiss

· Every defense, in law or fact, to a claim for relief in any pleading, whether a claim, counterclaim, cross-claim, or third-party claim, shall be asserted in the responsive pleading thereto if one is required, except that the following defenses may at the option of the pleader be made by motion: (1) lack of jdx over the subject matter, (2) lack of jdx over the person, (3) improper venue, (4) insufficiency of process, (5) insufficiency of service of process, (6) failure to state a claim upon which relief can be granted, (7) failure to join a party under Rule 19.  A motion making any of these defenses shall be made before pleading if a further pleading is permitted

· Stuff that applies to pleadings doesn’t apply to motions

· 7 defenses that you have the option of pursuing by motion

Northrop v. Hoffman of Simsbury, Inc. (Case of the Mistaken Legal Theory)

· P sues D claiming violation of sections 1681b, c, e, and n of Fair Credit Reporting Act

· DC grants D’s 12(b)(6) motion – sections argued by P didn’t apply to D

· P supplied adequate notice and conformed to 8(a)(2).  Problem was that the claim P gave notice of was not a claim!

· Under appeal, de novo review of DC’s decision – “The complaint may be dismissed only where it appears beyond doubt that P can prove no set of facts in support of his claim which would entitle him to relief”

· P-friendly standard.  Needs to be beyond doubt that there is no claim under any set of circumstances brought by P.  Unless it’s beyond doubt that there is no claim, court will allow case to proceed

· Court finds another subsection of Fair Credit Reporting Act that applies – not beyond doubt that P couldn’t get relief

· If P just mentions the Act generally, probably still would be OK.  D can file motion for more definite statement, engage in discovery.  Cannot dismiss (very generous to P)

Kirksey v. RJ Reynolds Tobacco Co. (Case of the Phantom Legal Theory)

· Wife’s husband dies of cigarettes / lung cancer.  Wife argues that cigarette companies had ads that were fraudulent and deceptive.  Also, cigarettes spiked w/ addictive materials

· Basis for D’s 12(b)(6) motion – no tort under IL law would recognize this claim.  Also, if there were one it would be pre-empted by federal law (cigarette labeling act – gives companies a free ride as long as they label the cigarettes)

· P’s response – this is a novel, new tort and I can’t tell you exactly what it is right now, but I gave sufficient notice under FRCP 8(a)(2) so it would be unfair to dismiss

P’s complaint does satisfy the requirements of FRCP 8(a)

· BUT, not enough to pass 12(b)(6) – complaint is filed, defense comes back saying that the tort isn’t recognized and/or it’s preempted.  P doesn’t get to come back and say “let’s work it out some more.”  Not that allegations need to be more specific, but need to show what the claim is!  Saying FRCP 8(a)(2) is satisfied means that the procedural rule is satisfied, but that doesn’t mean that the substantive rule is satisfied to survive 12(b)(6)

Court of appeals can’t create new law – state substantive law issue.  Judge bound by Erie.  Problem with federal preemption

Northrop and Hoffman cases

· P has the burden of giving opposing side notice of the claim.  If 12(b)(6) motion is filed against P, can’t just say you’re complying with 8(a)(2).  Need to give some clue as to the claim

· Need to have enough in the complaint for the court to find the claim

· Complaint starts the case.  12(b)(6) imposes a burden on P to be a little bit more precise with the claim (to convince the court that there is something there)

· Notice pleading a bare minimum standard but P needs to do something

Discovery – Not on exam (see 2/28/07)

CHAPTER 8 – JOINDER OF CLAIMS AND PARTIES

· FRCP gives permission as to what and who can be brought in

· Everything that a rule allows must be supplemented by a statute b/c joinder of claims/parties intersects with SMJ.  Rule must be satisfied, and SMJ must also be satisfied

FRCP 18(a)

Joinder of Claims – A party asserting a claim to relief as an original claim, counterclaim, cross-claim, or third-party claim, may join, either as independent or as alternate claims, as many claims, legal, equitable, or maritime, as the party has against an opposing party

· Very permissive provision (“may”)

· Party can bring in every claim he’s got against D (although he doesn’t have to)

· Other doctrines (e.g., res judicata) requires party to bring certain stuff in or risk it being barred from including it later

· Every claim MUST satisfy court’s SMJ (federal question, diversity, or supplemental jdx)

FRCP 13(a)

Compulsory counterclaims – A pleading shall state as a counterclaim any claim which at the time of serving the pleading the pleader has against any opposing party, if it arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim and does not require for its adjudication the presence of third parties of whom the court cannot acquire jdx.

But the pleader need not state the claim if (1) at the time the action was commenced the claim was the subject of another pending action, or (2) the opposing party brought suit upon the claim by attachment or other process by which the court did not acquire jdx to render a personal judgment on that claim, and the pleader is not stating any counterclaim under this Rule 13

· Only three kinds of pleadings (claims, answers, replies)

· Answer must include any counterclaim that arises out of the same transaction or occurrence that is the subject matter of the opposing party’s claim

· COMPULSORY – if it’s not brought up at that time, it’s gone.  Expands the realm of claim preclusion

· Some exceptions – (1) or (2) above

FRCP 13(b)

Permissive Counterclaims – A pleading may state as a counterclaim any claim against an opposing party not arising out of the transaction or occurrence that is the subject matter of the opposing party’s claim

· Some counterclaims that don’t have to be filed (those that don’t arise under the same transaction)
· Still need to satisfy SMJ

Federal rules are saying bring in all claims (18(a)), saying certain counterclaims must be included in the answer (13(a)) and that other counterclaims may also be included (13(b)) – bring in as much as the parties can

· Venue is AUTOMATIC in a counterclaim

Burlington Northern RR Co. v. Strong (Joinder of Claims)

· 1st Case:  Strong files personal injury claims against Burlington.  Judgment for Strong ($73k).  Before Burlington pays, says there’s a setoff of $12k based on disability insurance K

· Court says no b/c Burlington didn’t establish its right to the setoff

· 2nd Case:  Burlington sues Strong under K claim for $12k

· Strong’s defense – complaint is a compulsory counterclaim under FRCP 13(a) that should have been filed in the first case.  Burlington didn’t file the counterclaim in its pleading in the first case, so opportunity is gone

· Court holds that setoff claim was NOT compulsory

· Logical relation test.  Strong’s claim arose from tort; Burlington’s arose from K

· Also, facts are different – no facts relevant to the contract claim are relevant to Strong’s tort claim.  Whether or not Burlington was negligent doesn’t have much to do with whether there was a payment

· Some factual overlap (fact of injury led Strong to get paid $12k and setting of the contractual liability).  Not enough overlap

Same transaction test measured by legal overlaps and factual overlaps that make it sensible that these claims be brought together (sounds like common nucleus)
Policy may have affected the Court’s judgment – unjust enrichment; Burlington could lose $12k that they were contractually entitled to.  Due in part b/c DC said go file this suit but you can’t bring it here
· Supplemental pleading (Rule 13(e)- A claim which either matured or was acquired by the pleader after serving a pleading may, with the permission of the court, be presented as a counterclaim by supplemental pleading).  This is what court should have done – Burlington didn’t have a right to setoff at the beginning, but once P got his judgment, the setoff should have become part of the case (at that point could argue that the claim is factually related)
· When it’s a close question, calling it factually related might play into whether or not the counterclaim is compulsory

· Courts are less likely to find a compulsory counterclaim when the party will lose or if there is substantial injustice / inherent unfairness

· Same transaction test is about logical relation / sufficient factual overlap (NO BRIGHT LINE)

Maturity exception also applies in this case – if at the time you file the pleading you have this claim, you have to file it.  Court says that D’s claim didn’t mature until judgment of the first case

· Prof disagrees – claim for recoupment existed (if D loses he’s entitled to recoup)

· Court being hypertechnical to protect the person who was D in the first case

Alternate strategy for Burlington?

· File at the time of pleading!  Claim 1 – setoff; claim 2 – recoupment.  P might come back and say counterclaims are not compulsory.  Argue it THEN!  Might fall within supplemental jdx

· Try to convince court that the counterclaims were compulsory.  If court rejects, no big deal (can file later).  When in doubt, file it!

Hart v. Clayton-Parker and Associates, Inc. (Compulsory vs. permissive counterclaim)
· Hart (FDCPA claim) (  Clayton-Parker.  Credit card debt of Hart turned over to C-P.  While trying to get the money C-P engages in practices that Hart says violates FDCPA

· 1331 claim in federal court

· C-P files debt collection counterclaim assigned by JC Penney

· Debt collection claim = breach of K claim (state claim).  Hart filed federal claim against C-P.  C-P’s claim not federal question, doesn’t meet AIC of diversity.  Supplemental?

· C-P can’t file claim under FRCP 13(b)

· C-P wants compulsory.  If permissive, it’s not factually related to Hart’s claim (no common nucleus)

· If permissive counterclaim, in general SMJ can only be met if you satisfy federal question or diversity.  Can only file permissive counterclaim if there is an independent basis of jdx (can file compulsory if IBJ or if within supplemental jdx of the court)
· In this case, no IBJ

· Court holds that claim is not compulsory

· Legally distinct (state K claim vs. federal statute)

· Factually some overlap (debt collection wouldn’t have arisen if she had paid the debt), but facts that Hart will use to prove her claim will be different from facts that C-P will use to prove its claim
· Courts looking for some shared facts in the causes of action.  Have to have an overlap (not a conceptual factual overlap – must be tighter than that)
· Also, policy reason for logical relationship test not being met – allowing debt collection claim in the same case may undermine the congressional intent to have FDCPA to get statutory damages fairly easily
· Policy sometimes defines the scope of what will be called the same transaction
Same transactional test is the same as the same constitutional test.  Compulsory counterclaims are within the court’s supplemental jdx.  If you satisfy the same transaction test, you automatically satisfy 1367(a)’s test for supplemental jdx

· Supplemental jdx and compulsory counterclaims = same thing (as far as 1367(a) is concerned)

Relationship b/w compulsory / permissive counterclaims and supplemental jdx

· Compulsory counterclaim almost automatically falls within the court’s supplemental jdx.  Rule 13(a) and 1367(a) are basically parallel to each other.  If a permissive counterclaim, doesn’t fall within the court’s supplemental jdx.  Need an IBJ (1331 or 1332)

Semmes Motors, Inc. v. Ford Motor Co. (compulsory counterclaims)
· Case 1:  Semmes (  Ford (injunctive relief re. Ford contacting Semmes clients).  Ford counterclaims for fraud (DNJ)

· Case 2:  Semmes (  Ford (injunctive relief re. customer contacts / termination of dealership) (in SDNY)

Ford appeals SDNY rulings

· Denial of Ford’s motion for a stay pending resolution of NJ action

· Granting of Semmes’ motion for an injunction against Ford.  Case 2 being appealed

Key issue on appeal – should NY court stay its proceedings until judgment rendered in first case?

· If yes, NJ case goes to judgment.  Claim preclusion as to the NY case

· Court should have issued stay if they were the same proceedings

Court says that counterclaim in case 1 was compulsory

· P had to file the termination claim in the first proceeding (as it was factually / legally related to counterclaim by D – FRCP 7(a)).  Court says the two cases are identical, second claim should have been part of the first case

· FRCP 12(a)(2) – have to file reply to counterclaim within 20 days of service

· P COULD ask to amend complaint based on good faith

· Essentially, P should have filed a counterclaim to the counterclaim.  The compulsory counterclaim rule usually serves to preclude a D from bringing a second action based on a claim that should have been asserted in a prior suit.  Yet, as Semmes demonstrates, the compulsory counterclaim rule will sometimes preclude a P in the first suit from brining a second action on a claim that should have been asserted in the first proceeding

Once D counterclaims against P, 13(a) then requires P to assert, as part of her reply to the counterclaim, any claims she has against D that arise from the same transaction or occurrence as D’s claim against her.  The effect of D’s counterclaim is to flush out any related claims P may not have already asserted

Where D does not counterclaim against P, the federal rules of joinder do not compel P to assert all of her claims against D.  In other words, FRCP 18(a) is permissive, and if no counterclaim is filed against P, Rule 13(a) will not force her to play the rest of her hand.  Yet the doctrine of res judicata will often require P to assert all claims she has against D that arise from the same transaction or occurrence.  Otherwise, P may be guilty of “splitting” her cause of action.  Even though FRCP 18(a) is entirely permissive, P in deciding what claims to assert against D MUST anticipate the effects of res judicata
VERY NARROW COMMON LAW EXCEPTION TO 13(a) – Normal rule:  Need to file a counterclaim in first case.  Exception – if something in federal law requires P to split factually related claims, D will be given the option of filing what would be considered a compulsory counterclaim in either court (or both) (e.g. Southern Construction v. Pickard)

FRCP 13(g) – Cross Claim Against a Co-Party:  A pleading may state as a cross-claim any claim by one party against a co-party arising out of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein…

· Co-party:  Any parties up to the timing of filing who are not adverse to each other OR parties who are on the same side of the litigation

· Crossclaim could come out of a permissive counterclaim

· Cross claim is an original claim, putting another party in an adversarial position.  They are permissive

Rainbow MG v. Atlantis Submarines Hawaii, LP (compulsory counterclaim / cross-claim confusion)
· Accident that occurs in HI

· Case 1:  Barry (  Atlantis / Rainbow (negligence)

· Atlantis files a cross-claim against Rainbow (breach of K; contribution and indemnity).  Rainbow files a counterclaim against Atlantis (contribution and indemnity)
· Case 2:  Rainbow (  Atlantis (negligence) (Rainbow thinking they filed a cross claim)

Atlantis seeks to dismiss the Case 2 claim

· Atlantis filed a cross-claim that was transactionally related (allowed by 13(g)).  When they did, Rainbow had to file a counterclaim (13(a)).  Rainbow needed to include the negligence claim in its counterclaim

· Answer to a cross claim is considered a pleading.  Pleading has to include any transactionally related counterclaims

· Different legal theories but significant factual overlap.  Makes the counterclaim compulsory.  Just b/c it looks like a cross-claim doesn’t make it a cross-claim.  Once you have to file a pleading, Rule 13 comes into effect

· Cross claims are permissive, whereas counterclaims may be mandatory

Easy way to look at this case – Atlantis was P, Rainbow was D.  Rainbow had to file a counterclaim and didn’t

· ONLY apply the rule if there’s a substantive issue (arguably a good rule but not sure it’s being followed by all courts)
· Co-parties become opposing parties as soon as cross claim is filed

FRCP 1 Scope and Purpose of Rules.  These rules govern the procedure in the USDCs in all suits of a civil nature whether cognizable as cases at law or in equity or in admiralty…They shall be construed and administered to secure the just, speedy, and inexpensive determination of every action.

Harrison v. MS Carriers, Inc. (two interpretations of 13(g))
Harrison / Gilbert / Daniels (  MS Carriers (negligence).  Auto accident.  MSC removes to federal court

· HGD don’t want the case in federal court so they amend the complaint to include Harrison as D to destroy diversity

· Significance of Danner v. Anskis:

· Rule 13(g) is not generally available to co-parties P.  Usually available to co-parties Ds only.  EXCEPTION:  if a D in a case files a counterclaim against co-party Ps, Ps can file cross claims against one another.  Unless co-parties P have been put in a defensive posture, can’t file cross claims against each other.  Judicial interpretation that limited scope of 13(g)

· Court REJECTS Danner.  Says that Danner would have allowed GD’s cross claim against H (Danner not reading the language of the rule)

· Elements of filing a cross-claim according to Harrison court:

· Co-parties

· Same transaction as the original claim / counterclaim

· Court allows DG to assert a cross claim against H, but Court DOES NOT allow DG to amend its complaint to destroy diversity

· Harrison didn’t follow exact text of 13(g) either – a cross claim is not a pleading according to 7(a).  No pleading that a co-P can file!  Danner court was right!

· Harrison approach makes more sense – simpler.  See how Danner comes to its conclusion but part of the text is Rule 1 which says that the FRCPs will be administered to be efficient and expedient.  More consistent with Rule 1 to interpret 13(g) as allowing co-Ps to file

· NEED TO KNOW DANNER (hypertechnical reading of 13(g), may be inconsistent with FRCP 1) AND HARRISON (softer reading of 13(g), may be more consistent with FRCP 1)

· Court needed to determine if it had SMJ over the cross-claim (didn’t.  Court not doing its job)

· IBJ over the cross-claim?  If no, only possibility is SMJ

· Is the cross-claim filed one htat has an independent basis of jdx?

· No federal question, no diversity

· Anchor claim?  Diversity claim HGD (  MS Carriers

· Supplemental jdx over cross-claims against Harrison?

· 1367(a) grants fed courts jdx over claims that are part of the same constitutional case (common nucleus / same transaction or occurrence test).  First part of 1367(a) allows supplemental jdx over claims; second part over parties

· Bringing another claim into the case (supplemental party does not fall within the anchor jdx).  This is just a supplemental claim

· If anchor claim had been a federal question claim, we’d be done (unless we went to 1367(c) to ask court to use its discretion not to hear the claim)

· This is a diversity claim!  Need to look at 1367(b)

SMJ Review

- §1331 – Federal Questions (means to establish an independent basis of jdx)


- Arising under



- Creation Test



- Essential Federal Ingredient Test

- Section 1332 – Diversity (means to establish an independent basis of jdx)


- Complete diversity

- Non-aggregation – every P has to satisfy AIC w/ respect to every D being sued by such P (two Ps don’t get to aggregate their separate claims)

- Section 1367 – Supplemental jdx (dependent on either 1331 or 1332 being satisfied as to at least one claim – “anchor claim”)


- Same constitutional case – claims & parties


- Gibbs case


- Kroger case

28 USC 1367(b):

In any civil action of which the DCs have original jdx founded solely on section 1332 of this title, the DCs shall not have supplemental jdx under subsection (a) over claims by Ps against persons made parties under Rule 14, 19, 20, or 24 of the FRCP, or over claims by persons proposed to be joined as Ps under Rule 19 of such rules, or seeking to intervene as Ps under Rule 24 of such rules, when exercising supplemental jdx over such claims would be inconsistent with the jdxal requirements of section 1332.

· Imposes limits on Ps or parties who might become Ps.  If it’s something D wants to do, that’s ok
· Rules 14, 19, 20, and 24 apply to Ps
· These are claims by Ps (GD) against person (H).  GDH are all Ps who joined together via FRCP 20.  CANNOT DO THAT.  GD against H, who was joined under Rule 20

· Exercise of supplemental jdx in this case would be inconsistent with the jdxal requirements of 1332 (no complete diversity)

Joinder of Parties by Ps

1. Real Party in Interest – FRCP 17

2. Permissive Joinder of Parties – FRCP 20(a)

3. Supplemental Jdx - §1367

Real Party in Interest (FRCP 17)
· Every action shall be prosecuted in the name of the real party in interest

· The person who has the substantive right to sue (legal right to sue or legal right to represent the person injured).  Very similar to standing

Green v. Daimler Benz, AG (FRCP 17)

· Green (  Daimler Benz / Mercedes NA / Cherry Hill

· Seeking $60k damages

· Ds file motion for summary judgment based on FRCP 17

· PA law allows individual to sue on behalf of insurance company

· Metropolitan Insurance is the real party in interest under FRCP 17 and under PA law

· PA law allows the real party in interest to sue in Green’s name to protect from jury prejudice

· If D objects under FRCP 17, court doesn’t enter summary judgment.  Instead, it will give the real party in interest the chance to substitute in.  Court allows the substitution to relate back if this has been a good faith mistake.  In this case, it was a GF mistake (Metropolitan didn’t know who owned the car!)

If you’re going to sue in the name of the real party in interest, be careful to make sure that your client IS the real party in interest.  If you have made a good faith mistake, court may allow you to substitute in as long as you do so in a timely fashion (timely in the sense that you’ve been told by the other party).  If court allows substitution, substitution will relate back to the date of the initial suit

Permissive Joinder of Parties (FRCP 20(a))

· Ps:  All persons may join in one action as Ps if they assert any right to relief jointly, severally, or in the alternative in respect of arising out of the same transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all these persons will arise in the action

· User friendly rule.  Join together with people who are injured in this same incident

· If it’s the same transaction and you can’t find a common question of law or fact, you’ve got a problem

· Ds:  All persons may b joined in one action as Ds if there is asserted against them jointly, severally, or in the alternative, any right to relief in respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all Ds will arise in the action

· Permissive – you don’t HAVE to do this but you can

Exxon Mobil Corp. v. Allapattah Services, Inc. (1367(b) – Non-aggregation diversity loophole)
· Class action – Allapattah the named party representing the class of people/entities similarly situated (Exxon dealers)

· P’s claim and class’ claim needs to be significantly intertwined (common question).  If judgment for P should be for P and the class

· Rule 23 allows you to join a class

· Jdx established under 1332 (AIC met with respect to Allapattah, not some of the other Ps)

· Claims fall within scope of jdx provided by 1367(a)?

· Yes, basically all the same claim in Exxon (common nucleus)

· 1367(b):  Ps not forced in via Rules 19 or 24, Ds not brought in via Rule 14, 19, 20, or 24.  1367(a) satisfied, 1367(b) doesn’t seem to apply
· If one P satisfies AIC and other P also diverse does NOT satisfy AIC, court seems to allow it

· Violates one of the rules of diversity but doesn’t violate 1367(b) and is allowable pursuant to 1367(a)

· 1367 inadvertently destroys diversity in certain cases
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· COMPLETE DIVERSITY:  No P is from the same state as any D (important for 1367(a)).  Can’t get past 1367(a) if you don’t have complete diversity
1367(b) – P suing a D joined under FRCP 14, 19, 20, or 24?  Did P enter the case under FRCP 19 or 24?

Even though joinder can violate the rule of non-aggregation, it’s irrelevant in certain cases

Joinder of Parties by Ds – when can D bring someone into a case?

1. Joinder of an absent party under FRCP 13(h)

2. Impleader under FRCP 14

3. Supplemental jdx – 1367(b)

FRCP 13(h) – Joinder of Original Parties. Persons other than those made parties to the original action may be made parties to a counterclaim or cross-claim in accordance with the provisions of Rules 19 and 20

· If anyone files a counterclaim or a cross-claim that satisfies the requirements of those pleadings, then you can attach a claim against another party if doing so would be consistent with Rules 19 or 20 (OR, not AND)

· Need to satisfy cross-claim or counterclaim rule(s), then satisfy Rule 19 or 20

· You can’t bring anyone in under 13(h) if you don’t file a counterclaim or cross-claim.  Can’t bring in the new party until D counterclaims against P

Schoot v. US (Joinder of Parties, Rule 13(h))
· Schoot files lawsuit against IRS seeking tax refund and preventing payment of penalty.  IRS files a counterclaim against Schoot for penalties and a third party complaint against Vorbau

· Vorbau files motion to dismiss

· Lack of personal jdx (LOOK AT p. 705 – good way to summarize personal jdx for test)
· Lack of venue

· Venue statute says that if you sue the US, sue where P is based.  Venue proper (established by P’s claim)

· Improper joinder

· Anchor claim = tax refund claim (federal question)

· Rule 13(h) satisfied (proper counterclaim by US)

· Lack of SMJ

· Proper counterclaim by US b/c it arises under same transaction (“I get a refund and I don’t have to pay the rest vs. you don’t get a refund and you do have to pay the rest”)

· Federal question IBJ by the court

· Counterclaim comes within 13(a) and has an IBJ.  If it didn’t, it would come under 1367(a), and since it’s a federal question it would still be OK

· Can bring in Vorbau if consistent with Rule 20.  Has to arise out of the same transaction as the counterclaim and share question of fact and law

Rule 13(h) seems to transform a D into a P.  In this case, IRS becomes P (can bring in as many claims as it wants under the same transaction or series of transactions).  Give Ds who file counterclaims the same opportunity as Ps who file original claims – get to bring in all the related parties (treat D as if he was the original P)

· 13(h) makes you look at the case a bit differently.  D, for purposes of filing, is treated as a P and gets all the benefits of P under Rule 20

Hartford Steam v. Quantum Chemical

· Quantum’s heat exchanger goes BOOM (not an explosion or an accident)

· Two insurance policies (Hartford Steam insures against accidents but not explosions, Insurers insures against the opposite)

· Quantum’s claims are rejected by both insurers

· First case filed.  Federal case – Hartford files for declaratory relief against Quantum.  Quantum responds by filing a state action (state court action is stayed b/c federal court action was filed first).  Quantum files counterclaim against Hartford (compulsory counterclaim).  Quantum attaches a claim against Insurers

Insurers NOT diverse from Quantum (Quantum says case should be thrown out b/c no diversity)

· Anchor claim is Quantum v. Hartford (diversity and AIC both satisfied)

· FRCP 13(h) allows Quantum to bring Insurers into the case (**Make sure that proper counterclaim was filed, make sure that pursuant to Rule 20, claim against Insurers comes from the same transaction / common question of fact/law)

No IBJ b/w Quantum and Insurers

· No complete diversity and it’s not a federal question

· Supplemental jdx – 1367(a).  Controversy arises out of a common nucleus of operative facts

· Complete diversity?  Insurers is a third party D (Quantum is a 3rd party P).  Only LITERAL Ps and LITERAL Ds must be diverse.  Other parties brought into the case don’t count.  Even though diversity not satisfied b/w Quantum and Insurers, doesn’t matter.  Complete diversity a term of art – no literal P is from the same state as any literal D

· Complete diversity a VERY narrow rule

· There IS complete diversity as between the literal P and literal D.  Insurer diversity doesn’t matter (3rd party D has no effect on diversity, no matter where he’s from)

· Q is NOT a plaintiff.  If Hartford wanted to file against Insurers, may have a 1367(b) problem (Insurers came in via Rule 13(h) and Rule 20)

FRCP 14(a) – When D May Bring in 3rd Party

· At any time after commencement of the action a defending party, as a third-party plaintiff, may cause a summons and complaint to be served upon a person not a party to the action who is or may be liable to the third-party plaintiff for all or part of P’s claim against the third-party P.  The third-party P need not obtain leave to make the service if the third-party P files the third-party complaint not later than 10 days after serving the original answer.  Otherwise the third-party P must obtain leave on motion upon notice to all parties to the action

· The person served with the summons and third-party complaint, hereinafter called the third-party D, shall make any defenses to the third-party P’s claim as provided in Rule 12 and any counterclaims against the third-party P and crossclaims against other third-party Ds as provided in Rule 13.  The third-party D may assert against P any defenses which the third-party D has to P’s claim.  The third-party D may also assert any claim against P arising out of the transaction or occurrence that is the subject matter of P’s claim against the third-party P

· Rule that allows D or P (if P is subject to a counterclaim) to bring in an absent party for purposes of indemnity (LIMITED TO ACTIONS FOR INDEMNIFICATION).  14(a) = impleader

· Rule 13(h) can be any type of claim (including indemnity).  Broader than 14(a) but more narrow also (needs to be attached to a counterclaim)

Here’s all the things 3rd party D can do:

· Raise any defenses that she/he has to the claim for indemnification (12(b)(6) motion to dismiss, affirmative defenses, etc.), 

· Can also file any defenses that 3rd party P has against original P

· Can file counterclaim against 3rd party P

· If there is more than one 3rd party D, 3rd party D can file against those other 3rd party Ds

· 3rd party D can file against P as long as related to anchor claim

· 14(a) gives permission slip to D to bring in 3rd party D, then gives 3rd party D permission to bring in a bunch of different stuff

P can file a claim against 3rd party D.  Once 3rd party D is in there, P can file a claim against 3rd party D if related to claims being filed (also can bring Rule 18 into this)

FRCP 14(b) – When P May Bring in Third Party

· When a counterclaim is asserted against a P, P may cause a third party to be brought in under circumstances which under this rule would entitle D to do so

· Ps can do this too if they’re subject to a counterclaim.  Anything D can do to bring in 3rd party D, P can do too (P will be P AND 3rd party P!)

Wallkill v. Tectonic (Impleader / Indemnity Claims Only)
· Wallkill ( Tectonic (breach of K, negligence, etc.).  Diversity case in fed court

· Tectonic says that Poppe did something to change the soil, that the land was suitable and Poppe effed it up

· Tectonic tries to bring Poppe in via Rule 14

· BUT, Tectonic doesn’t prove anything to show that if Tectonic is liable to Wallkill, Poppe is liable to Tectonic.  TT’s claim isn’t really a claim – it’s not indemnification and it’s not a claim either.  Tectonic asserting a defense, not a claim!

· Court refuses to allow impleader – even if there was a claim, it’s not a claim for indemnification so it doesn’t fall within Rule 14 (ONLY CLAIM YOU CAN FILE UNDER RULE 14 IS INDEMNITY)

· Tectonic can file this as a defense, but doesn’t get to bring Poppe in

If Poppe had been allowed in, Poppe could have asserted a claim against Wallkill.  3rd party D can file any and all claims he has against original P

· NOT a compulsory counterclaim.  It’s a permissive Rule 14 claim by 3rd party D against P

· If Poppe asserts a claim against Wallkill, Wallkill must file a compulsory counterclaim under Rule 13 to assert a claim against Poppe for damage to the site

· If Poppe doesn’t file a claim against Wallkill, rule still allows Wallkill to bring a claim against Poppe

· If Poppe properly impled, Poppe can file anything against Wallkill transactionally related and Wallkill can file anything against Poppe if trnasactionally related

SMJ over Poppe’s claim over Wallkill?

· Anchor claim – Wallkill v. Tectonic (diversity, AIC satisfied)

· No IBJ.  Part of same constitutional case under 1367(a).  Satisfies Rule 14 (same transaction test – strong evidence that it satisfies 1367(a)).  Satisfies complete diversity rule (only care about original P and D and anyone who enters as a full-on P or D.  Someone trying to intervene as a P or D is also included.  Poppe not a full-on P or D)

· 1332 is anchor claim – need to look to 1367(b).  Poppe not a P.  Poppe in the case b/c of Rule 14.  Limitations don’t apply.  Even though Poppe and Wallkill are from the same state, joinder is permitted under Rule 14

SMJ over Wallkill’s claim over Poppe?

· 14(a) satisfied

· No IBJ.  Part of same constitutional case under 1367(a).  Doesn’t violate complete diversity (Poppe not a D.  Complete diversity ONLY about full on Ds and Ps)

· 1367(b) – Poppe joined pursuant to Rule 14.  PROBLEM!

· Wallkill and Poppe not diverse from each other.  Violates jdxal rules of 1332 (last phrase of 1367(b))

· Kroger – woman sues.  Wrongful death action against power company.  Power company impleads.  P says impled party might have been responsible, files claim against impleaded party.  Court says CANNOT DO THAT.  P could run around diversity by bringing in a diverse WRONG party to get into court, then bring in the right party who is non-diverse.  Can’t bring in a claim that would undermine complete diversity.  Too convenient a way for P to manipulate court’s jdx.

· When 1367(b) says “if doing so would violate the jdxal requirements of 1332” it’s doing something subtle – wants to incorporate Kroger rule into the standard.  Couldn’t just say “complete diversity” b/c Kroger didn’t violate complete diversity

LISTEN TO 3/19 AROUND 6:40!!!!

Guaranteed Systems v. American National Can (Impleader).  Bad analysis
· Sys files lawsuit saying ANC failed to pay them on a project.  ANC files counterclaim.  Sys files Rule 14 indemnity claim against Hydro-Vac

· Anchor claim – Sys v. ANC (diversity, AIC satisfied).  ANC files compulsory counterclaim against Sys

· Sys files Rule 14(b) claim (allows Ps to file impleader actions if subjected to a counterclaim).  Permissible!

· No IBJ over Sys v. Hydro-Vac claim.  Satisfies 1367(a) – part of same constitutional case (Indemnity claim ALWAYS transactionally related)

· Hydro-Vac not a literal D, doesn’t violate complete diversity

· Anchor claim diversity, need to satisfy 1367(b).  P brought Hydro-Vac in pursuant to Rule 14.  BAD!

· Court DOES NOT take in the last phrase of 1367(b).  Court looks at whether P brings in 3rd party D via Rule 14.  Analysis doesn’t go beyond that.  Only shoot it down if bringing in the party would violate principles of 1332 (consistent with diversity and with Kroger [end run exception])

· This should be OK – doesn’t violate complete diversity rule, doesn’t create any Kroger type problems

· THIS CASE IS ABOUT CAREFUL READING!  Cannot violate complete diversity or the Kroger principle.  This case doesn’t seem to violate either

FRCP 24(a) – Intervention of Right

· Upon timely application anyone shall be permitted to intervene in an action: (1) when a statute of the US confers an unconditional right to intervene; or (2) when the applicant claims an interest relating to the property or transaction which is the subject of the action and the applicant is so situated that the disposition of the action may as a practical matter impair or impede the applicant’s ability to protect that interest, unless the applicant’s interest is adequately represented by existing parties

· Four elements:

· Petition has to be timely

· Have to claim an interest relating to the property or transaction which is the subject of the action

· Applicant has to be so situated that the disposition of the action may as a practical matter impair or impede applicant’s ability to protect that interest

· Applicant’s interest has to not be adequately represented by existing parties

· If there’s a statute, just look to the statute

FRCP 24(b) – Permissive Intervention

· Upon timely application anyone may be permitted to intervene in an action: (1) when a statute of the US confers a conditional right to intervene; or (2) when an applicant’s claim or defense and the main action have a question of law or fact in common….In exercising its discretion the court shall consider whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties

· Occurs when statute allows it

· File timely application

· Have a claim / defense that has a question of law / fact in common with the case

· Discretionary by the court!

Great A&P Tea Co. v. Town of East Hampton (Intervention of Right / Permissive Intervention)
Great A&P (  East Hampton

· East Hampton has a superstore limitation statute. Great A&P wants to build a store bigger than statute allows.  A&P brings suit challenging validity of superstore law

As of Right (24(a)) ->  The Group wants to intervene.  File motion to intervene, show stuff that you would bring in (motions, complaints, etc.)

· Timeliness 

· Timeliness doesn’t mean “immediate.”  It’s timeliness under the circumstances.  Measured more as a measure of prejudice than of time.  Intervene in an appropriate amount of time after learning of the fact that your interests might be impaired and you might not be adequately represented (not when you find out about the case in the first place)

· Interest in the subject matter

· Environmentalists who want to preserve the city as it is.  Interested in controlling development, helped develop the ordinance (have an interest in finding it to be constitutional)

· Not quite standing.  Courts don’t necessarily require that the party would have standing to raise the defense (*Prof thinks the court should).  Some interests not hypertechnically applied

· Impairment of that interest; and

· Practical impairment (not legal impairment).  Group has an interest and it would be impaired if the statute was struck down.  If statute struck down, store is built (sort of like injury and causation)

· Inadequacy of representation

· NO!  Both parties have the same ultimate goal.  No evidence that the Town is not fully representing interests of the Group

· If you have a case where interests are conflicting, this could be satisfied

No intervention as of right b/c last element fails

· If decision goes to judgment, Hampton loses and decides not to appeal, Group can file another motion (at that point, interests may be inadequately represented).  Court may look at the motion and say no dice!

Permissive – 24(b) ( The Group

· Common question of law or fact;

· Common question of law – legality of superstore act

· No prejudice to original parties; and

· ?

· Extent of intervenor’s interests; adequacy of representation; and potential contribution to a just adjudication

· Court has discretion.  Worried that Group wants to expand case and make it more complicated.  Not going to let Group intervene

· Lawyer lesson – if you’re trying to intervene, court is going to consider if you’re going to clutter the lawsuit.  If you file with all these other issues, difficult to believe that court will exercise its discretion

· On the other hand, may raise the other issues to demonstrate that Town was not adequately repping your interests

Group not allowed in under 24(a) or 24(b)

American Honda v. Clair International (Intervening Party / Wrong side of case)
· Lawsuit for declaratory relief by Honda against a franchise w/ respect to MA statute (does not allow franchisor to compete with other franchises in certain area).  Honda sets up new franchise with Boch, says it’s OK.  Clair says no, it violates MA law

· Boch wants to intervene as D, attaches cross-claim it wants to file against Clair.  Boch wants to file same declaratory relief claim as Honda

Court says Boch is on the wrong side of the case (Boch has no claim against Honda, so Boch is on the same side as Honda.  Boch would have joined with Honda to have a claim against Boch)

· Boch CANNOT join with Honda b/c it destroys diversity.  Boch cannot join b/c it violates court’s complete diversity rule

· When a party intervenes, gets to say it’s intervening as P or D.  If party intervenes on the wrong side, court will move party to the proper side (if it could be either side, court won’t move party)

If party comes under Rule 24, party is a literal P or D 

Interpleader
· Adverse claimants to a single right, title or interest (“stake”)

· Some kind of process through which the stakeholder can resolve everything at once (not be subject to multiple litigations)

· Someone has the property, admits it belongs to someone else, just not sure who

· Policy behind the device – avoid double liability or vexatious, conflicting claims

Two versions of interpleader in federal court– statutory passed through Congress, rule through FRCP.  Two different ways to do the same thing depending on jdxal configuration of the case


Statutory Interpleader


Rule 22 Interpleader

SMJdx

Minimal diversity & $500


Complete Diversity & $75k+



(28 USC §1335)



(28 USC §1332)

Venue

District where any claimant resides

General venue



(28 USC §1397)



(28 USC §1391)

Personal Jdx
Nationwide Service


Minimum Contacts



(28 USC §2361)



(DP / long arm statutes)

Stake

Must deposit stake / bond


Optional



(28 USC §1335)





Injunction
Power to enjoin



Power to enjoin



(28 USC §2361)



(Anti-Injunction Act)

Statutory interpleader starts with a statute, rule 22 interpleader starts with §1332 (rule 22 needs an IBJ, and it’s usually §1332)

Statutory interpleader

· Requires minimal diversity

· Satisfied if any two claimants are from different states (100 claimants, 99 from Oregon, 1 from Idaho – minimal diversity satisfied)

· Don’t care about the stakeholder here, just the claimants.  If stakeholder says he’s also a claimant, that’s OK to satisfy minimal diversity (if he’s from a different state than at least one other claimant)

· Low amount in controversy

· Venue VERY generous

· Nationwide service of process (via §2361) as long as individual has minimum contacts w/ US

· §2361 also allows power to enjoin other claims
Rule 22 interpleader

· Reqiures complete diversity

· Have to satisfy general venue statute

· Also have to satisfy minimum contacts test and state long arm statute

· Optional that you deposit the stake but court can require you to do so

· Power to enjoin (Anti-Injunction Act – different source than statutory interpleader)

Can file both types (don’t have to decide right away)

· IF you have a choice, most likely go with statutory (easier to satisfy)

· No realignment in interpleader (claimants are all Ds)

Indianapolis Colts v. Baltimore (Interpleader)
· DC enjoins condemnation action and separate state court suit in MD

· Colts want a new stadium, looks like it’s not going to happen.  State was going to condemn the team.  Owner hears about it and moves the team to Indianapolis overnight

ID stakeholder – owner of the Colts (controversy over his team, needs to know if Baltimore owns the team or if CIB (Indy company with facility agreement) owns the team)

· 1335 jdx – claimants diverse from each other.  AIC is at least $500

· Proper venue in IN – CIB is from IN

· Jdx over Baltimore in IN b/c of nationwide service of process

Two other jdxal elements of interpleader to satisfy:

· Baltimore and CIB didn’t have adverse interests over the same stake.  Baltimore had an interest in owning the Colts, CIB wanted the Colts to play in the Hoosier Dome, had a contract that said this is where Colts would play).  Just b/c two parties are adverse doesn’t mean they’re adverse vis-à-vis the same stake

· Stake over which there are adverse claims – owning the team vs. where they would play (not the same stake)

Second possibility – CIB said they had right of first refusal in the event the owners sell the Colts.  Now they ARE adverse to Baltimore

· Problem – This isn’t a sale, it’s a condemnation.  Right of first refusal would never get triggered

· In addition, need a risk of multiple or vexatious litigation.  No risk of that here.  Contract says that if the property is condemned the lease is over

· The stake is the Colts and only Baltimore has an interest in it

Can’t do rule interpleader in this case – can’t satisfy complete diversity

Geler v. National West Bank (Interpleader)
· Totten Trust:  Owner / trustee of account can add / remove from the account, but if they don’t spend it and they die it goes to the named beneficiary.  Very thin type of trust (if trustee dies, automatically goes to the beneficiary)

Bank is the stakeholder, $$$ is the stake.  Estate of Susana Ghitelman and Gelers are adverse claimants.  Bank not claiming the money

· Both claimants are aliens.  No diversity, no alienage jdx

BUT, court says that though claimants said statutory interpleader, court construed as Rule 22 Interpleader

· Got jdx wrong but court construes the claim liberally in the interest of justice

· Rule interpleader WOULD be satisfied (bank from NY, claimants are aliens).  AIC also satisfied

Additional claims against the bank do NOT make the bank a claimant

· Claims had nothing to do with what was at issue in the suit.  Bank has no interest in the stake.  If the bank had been treated as a claimant, §1335 would work

Anti-Injunction Act prohibits federal courts from enjoining ongoing state actions unless there’s a statute that allows the federal court to do so or it’s in aid of the federal district court’s jdx

· Very strong policy of federal courts not to enjoin state courts

· TO get the “aid” device, needs to be in interpleader

· CANNOT enjoin the whole proceeding, just the part pertaining to the common stake

If state case goes to judgment first, stake is gone!  It’s been awarded to someone else.  Case that goes to judgment first controls.  If the estate wins the state court case, estate entitled to the $500k.  If bank loses to Gelers in federal court after the state case, bank has to give $500k to the Gelers!

· Undermines the court’s interpleader jdx b/c part of the case might be taken away

· In this case, court won’t issue an injunction – wants parties to ask the state court to stay proceedings first (so that federal court can finish its proceedings)

Geler v. Bank in USDC

· Bank can file a 13(a) counterclaim interpleader and in the counterclaim via 13(h) add the Estate 

· Combines 13(a), 13(h) and Rule 22.  No 1367 problem b/c the bank is D

FRCP 19(a) – Persons to be Joined if Feasible

· A person who is subject to service of process and whose joinder will not deprive the court of jdx over the subject matter of the action shall be joined as a party to the action if (1) in the person’s absence complete relief cannot be accorded among those already parties, or (2) the person claims an interest relating to the subject of the action and is so situated that the disposition of the action in the person’s absence may (i) as a practical matter impair or impede the person’s ability to protect that interest or (ii) leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed interest

· Model for most states (CA follows something very similar to this)

· 19(a) focuses on who ought to be brought into the case

· D typically brings up Rule 19 (motion to dismiss based on 12(b)(7).  Motion premised on not being able to proceed without the absent party)

· If D files a counterclaim, P might say there’s someone else to bring in and file a Rule 19(a) 

Three distinct inquiries for 19(a):

· Should the absent party be joined?

· If so, is that joinder feasible?

· If joinder is not feasible may the court proceed in the party’s absence?

Rule 19 supposed to be pragmatic.

Typically D will bring up Rule 19 (file motion to dismiss under Rule 12(b)(7) based on failure to join an indispensable party.  Case should be dismissed b/c there was a party without whom we cannot proceed

· If D files a counterclaim, P may file Rule 19 motion to dismiss the counterclaim

· Someone in the case saying we need this other person

Necessary party factors:

· Prejudice to absent party

· Some practical impairment of AP’s interest if not allowed in?

· Prejudice to P by not bringing the absent party in

· Prejudice to D by not bringing the absent party in

· Prejudice to justice system

· Problems with inefficiency.  Would like to resolve a case “as a whole”

Feasibility of joinder:

· Is the absent party subject to service of process?  (personal jdx)

· If no, then even if they ought to be joined it’s not feasible

· Would the presence of the absent party conform to the rules of SMJ?

· If federal question, no Rule 19 problem

· If you come in under Rule 19, you come in as a full-on P or D and are subject to the complete diversity rule

· Reasons to bring someone under Rule 19 are the same as reasons in Rule 24

FRCP 19(a)

· If the person has not been so joined, the court shall order that the person be made a party.  If the person should join as a plaintiff but refuses to do so, the person may be made a defendant, or, in a proper case, an involuntary plaintiff.  If the joined party objects to venue and joinder of that party would render the venue of the action improper, that party shall be dismissed from the action

· Last sentence – The last sentence makes clear that venue is not a factor in deciding whether joinder is feasible; instead, such an absentee must be joined and will then be dropped from the suit 

· Only happens when venue is based on residence

Summary:

· Is the absent party a person who ought to be joined?

· If so, is joinder consistent with the rules of personal and subject matter jdx?

· If so, then the absent party must be joined

· If not, the absent party may not be joined

· Note the potential problem with venue

Only go to 19(b) if you have concluded that the person ought to be joined, but they can’t

FRCP 19(b)

· If the person as described in subdivision (a)(1)-(2) hereof cannot be made a party, the court shall determine whether in equity and good conscience the action should proceed among the parties before it, or should be dismissed, the absent person being thus regarded as indispensable

· Critical question:  Should we proceed without the absent party?  If not, the party is indispensable and need to dismiss the case

· The factors to be considered by the court include: 

· First, to what extent a judgment rendered in the person’s absence might be prejudicial to the person or those already parties; 

· Second, the extent to which, by protective provisions in the judgment, by the shaping of relief, or other measures, the prejudice can be lessened or avoided;

· Third whether a judgment rendered in the person’s absence will be adequate; fourth, whether P will have an adequate remedy if the action is dismissed for nonjoinder

FRCP 19(b) factors:

· Prejudice to AP

· Prejudice to P (including adequacy of remedies)

· Prejudice to D

· Prejudice to justice system

· Potential to shape relief

· Same factors as in 19(a), but looking at them with a different potential result.  In (a) looked at with view of a soft question (“can we bring this person into the case?”).  In (b) a more important question – “can we proceed without this person?” (a more intense determination)

[image: image3.png]FRCP 19 Flowchart

-ﬁ Should AP be joined?

e

e @

Feasible?

T

Proceed without?





Provident Tradesman v. Patterson (International Shoe of Rule 19)

· Accident b/w two vehicles (one driven by Cionci but owned by Dutcher, passengers Lynch and Harris; the other truck driven by Smith).  Everyone dies except Harris

· PTB on behalf of Lynch, Smith, Harris join together against Lumbermans and estate of Cionci (assume that complete diversity is satisfied)
· Ps seeking declaratory judgment
· Dutcher not joined as D – would have destroyed diversity
· Ps get a judgment in their favor at trial level
· At appellate level, court finds that Dutcher was an indispensable party so lawsuit must be dismissed (court itself raised it) (court can raise jdxal issues sua sponte).  Judgments for Ps will be voided
· SC assumes that Dutcher should have been joined if feasible.
· Look to factors.  Soft-focus question (still in 19(a)) but still think we should bring him into the case
· Dutcher would be brought in as a D under Rule 19
· Personal jdx would be satisfied (he’s from PA, court is in PA)
· Venue shouldn’t be a problem
· SMJ problem!
· Anchor claim brought under diversity
· No IBJ over Dutcher claim
· Supplemental jdx – 1367(a) common nucleus (appears to be same constitutional case but it isn’t!)
· Exxon:  Difference b/w aggregation and diversity.  IF there’s a non-diverse party in the case, jdx completely dissolves (don’t satisfy 1367(a)).  It’s not part of the same constitutional case (ILLOGICAL but it’s the rule!)***
· Court here forgets this and keeps going to 1367(b)
· Claim by P against a person joined via 14, 19, 20, or 24?  Yes, P asserting a claim against Dutcher (joined pursuant to Rule 19!)

· Dutcher violates complete diversity principles under 1367(b)

· Court passes through 19(a), holds that it ought to join Dutcher but can’t.  Goes to 19(b)

· Three questions:

· First question is generic (can we proceed without this person?)

· Other two questions put the first question in to context

· Can we proceed without him given the fact that the defendants failed to raise this below?

· Can we proceed without him given the fact that after litigation, the case has gone to judgment?

· The context in which the issue is being decided matters

· At outset of litigation it’s different than bringing it up on appeal, after judgment and given the fact that D never raised the issue?

· At appellate level, P’s have a legitimate interest in maintaining the judgment from the lower court.  If reversing only b/c the indispensable party was not brought in, that’s a significant prejudice to the Ps (substantial interest in avoiding dismissal)

· Ds – you might have had some interest, but it’s foreclosed now

KEY QUESTION:  Can we proceed without this person?  Other two questions are contextual

Rule 19 designed to make it easy to bring in and hard to dismiss

· Rule saying to courts examine this situation, discover any prejudice of any relevant player.  If you discover prejudice, think of ways to shape relief or proceedings to eliminate or ameliorate the prejudice, then proceed if you can

By itself, threat of further litigation is NEVER enough of a prejudice against a party to make a party “necessary” for 19(a) purposes

· Need something in addition to threat of further litigation

· Conflicting judgments = WORST kind of prejudice (inconsistent obligations, conflicting obligations or double obligations = obligations that trouble the court)

· If serious risk of conflicting obligations, may ask court to dismiss or ask absent party to intervene and enter the case

· Goal of Rule 19 is to proceed with the case.  Come up with a way around the problem

· Court won’t dismiss unless there’s no way around the problem

For Rule 19, if a party is not involved the party CANNOT be bound

Temple v. Synthes Corp., Ltd. (Absent party / joint tortfeasor rule)
· Screws break in Temple’s back

· SC holds that notes to Rule 19(a) say that a tortfeasor with usual joint/several liability is merely a permissive party to an action against another with like liability

· Court saying that you can choose to design your lawsuit and you don’t have to sue all of the joint tortfeasors

· P is not obligated to bring all tortfeasors in

· If P wanted to bring a potential joint tortfeasor in, could implead under Rule 14

· If the only reason for saying a party should be joined is that he’s a joint tortfeasor, that’s not enough to trigger Rule 19

One thing examined under Rule 19 is complete relief afforded to the parties.  If that’s all you’ve got (as Temple suggests) that’s not enough to establish that a person ought to be joined.  It’s a plus factor but if that’s all you have, that’s not enough (joint/several liability is an example of that).  Need to show some practical prejudice to P, D, or absent party

CHAPTER 13 – The Binding Effect of a Final Judgment
Claim Preclusion – Basic Elements

· The same claim

· Final, Valid & On the Merits

· Same Parties or Privity

Each element MUST be satisfied.  If each element is satisfied, there are virtually no exceptions (applied very rigorously)

Claim:  Potential Definitions

· Primary Rights:  The scope of a claim is defined by reference to the code pleading primary rights (contracts, personal injury, property damage, defamation, etc.)

· CA = primary rights jdx

· Grew out of code pleading (CA also a code pleading state [with notice pleading sensibility)

· Same transaction:  The scope of a claim is defined by the underlying factual transaction giving rise to various rights of action

· Grew out of the federal rules (notice pleading)

· Federal courts are transactional jdxs

Porn v. National Grange (Claim / Same Transaction).  Flawed case
1. Porn v. National Grange (breach of K)

2. Porn v. National Grange (collective bad faith claims)

Car accident.  Woman insured for $20k.  Porn insured by Grange.  His injuries went beyond woman’s maximum.  Went to National Grange, asked to cover the difference.  National Grange says no

· Sues in federal court under diversity for breach of K and wins.  Gets $$$.  Six months later, files a second suit for collective bad faith claims

Federal court applies transactional approach

· Federal law.  Federal court in first suit and second suit (use the law of the first suit!)

· No matter if it’s a federal question case or a diversity case, preclusion is an issue of federal common law BUT in order to avoid track 3 Erie problem, we will allow the federal courts as a matter of federal common law to incorporate the law of the state in which the initial court sits

· Court really should have applied state law in this case through federal law (Porn case got it wrong by saying they apply federal law b/c first court was federal court)

· We’re a federal court and preclusion is determined by federal law but we will incorporate state law unless doing so will undermine some federal policy

· It IS the law of the first court that’s important.  Second court will apply the law that first court should have applied.  Since first court was sitting in diversity, will apply federal common law but incorporate state law in determining the content of that law unless doing so undermines some federal policy

Restatement (Second) of Judgments

Section 24(1):

· When a valid and final judgment rendered in an action extinguishes P’s claim pursuant to the rules of merger or bar, the claim extinguished includes all rights of P to remedies against D with respect to all or any part of the transaction, or series of connected transactions, out of which the action arose

· Looking for factual overlap, common nucleus of operative fact

· Says adopting a transactional model

· “Merger or bar” – If P wins, claim is extinguished by merger, if P loses, claim is extinguished by bar (effect is the same – extinguished claim)

Section 24(2):

· What factual grouping constitutes a “transaction,” and what groupings constitute a “series,” are to be determined pragmatically, giving weight to such considerations as whether the facts are related in time, space, origin, or motivation, whether they form a convenient trial unit, and whether their treatment as a unit conforms to the parties’ expectations or business understanding or usage

· Does it make sense to treat this as a “unit”?  

Court’s application of first factor:

· Time

· Period of time seems to go from the accident to the time the action was instituted

· Space

· Not clear what “space” is about

· Origin

· All starts with the accident, flows through the K

· Motivation

· May be bad faith

Some evidence presented and necessary to the first case will also be used in the second case

· If a substantial overlap, can be confident saying it’s from the same transaction

24(2):  “Whether they form a convenient trial unit”

· Would it make sense to do this all in one proceeding?

· Same witnesses same set of facts (some additional facts, but same basic body of facts)

Porn wrote a letter to Grange saying that Grange was acting in bad faith and that Porn would sue

· It’s clear that Porn had a bad faith claim when the breach of K claim came up.  The trial itself was evidence of bad faith.  Even so, he could bring it up in trial!

24(2):  “Whether their treatment as a unit conforms to the parties’ expectations or business understanding or usage”

· Porn knew it was his claim, should have expected the same thing.  National Grange thought that what was being brought against them was it!

There is a theoretical possibility of a fairness exception, but it almost NEVER gets applied.  The doctrine is applied viciously (if you meet the elements, it will be applied)

Causes of action are sufficiently related to say it was the same claim.  Legal causes of action merge into the first cause of action

· If in doubt, FILE IT!  Can always voluntarily dismiss the parts you don’t think will work

Claim preclusion test similar to joinder (bring in as much you can into the suit)

Intersystem Preclusion:

· State to state:  Art. IV section 1 (Full Faith & Credit Clause)

· Requires second court to apply law of the court that the first state would apply

· If case 1 in Oregon (transactional state) and case 2 filed in CA (primary rights jdx), CA MUST apply transactional rules.  First rendering court gets to determine the extent of the preclusion

· State to federal:  27 USC 1738 (Full Faith & Credit Statute)

· Crawford case (NAACP).  Federal court has to apply the law of the state

· Federal to state:  Art. III & Art. VI section 2, Supremacy Clause

· State court must apply the law the federal court would apply

· Only tricky thing – if federal question case, no problem.  If diversity, the state has to apply federal law to determine the scope of the first federal judgment BUT the federal law will incorporate the law of the state in which the federal court sits

Final, Valid & On the Merits

· Restatement (Second) of Judgments:  “A judgment will ordinarily be considered final…if it is not tentative, provisional, or contingent and represents the completion of all steps in the adjudication of the claim by the court, short of any steps by way of execution or enforcement…”

· If there’s nothing left to do other than execute the judgment, the judgment is final

· In federal court, not final until judgment is posted

· Not really a problematic area

Federated Dept. Stores v. Moitie (Final judgment)
· Moitie et al. v. FDS (Moitie I) (federal court).  Moitie I dismissed under 12(b)(6).  Five Ps appeal.  Moitie and Brown do not appeal and file Moitie II (state court).  Moitie I reversed on appeal (in the interim, SC interpreted the Clayton Act to include injuries suffered to business or property by retail purchasers)

1. Same claim

a. No question same claim, regardless of primary rights or transactional jdx

2. Final, Valid, on the merits

a. Moitie I was valid and on the merits.  Issue is whether it was final

3. Same parties

a. Definitely same parties

Reed v. Allen:

1. A v. B (interpleader for rent)

2. A v. B (A wins ejectment action; relies on #1)

3. Action 1 reversed on appeal; no appeal of #2

4. B v. A (ejectment action barred by #2)

A entitled to possession, B to the rents.  B argues that court should not apply doctrine of res judicata despite finality

- Court says no.  No exceptions to final judgment rule.  B will have to solve problem with A in another tribunal

- If you satisfy elements of claim preclusion, chances are no exceptions

To help B – go back to the court and ask to re-open the judgment (court has discretion)

Key points in Moitie:

· Finality pending appeal

· Exceptions for “simple justice” or “public policy”

· VERY rare.  “Simple justice” means apply it appropriately.  Public policy is not a trump on simple justice

· Very difficult to find exceptions

Court says it’s final and binding on them and any other action.  If you appeal it remains binding unless reversed at which point THAT judgment is binding

Validity:

· Personal jdx

· Service of process

· SMJ (once it goes to final judgment, the usual rule is that SMJ cannot be attacked.  Will presume SMJ if the judgment is final UNLESS you can show that SMJ was so beyond the competency of the court as to be an abuse of judicial power (VERY RARE) (e.g., bankruptcy court doing a criminal law matter, state court doing a bankruptcy matter)

· Fraud, duress, or mistake (usually has to be addressed by the initial court.  The second court, except in exceptional circumstances, will not make such a determination.  It’s the first court that has to decide if it’s judgment has been the product of fraud, duress, or mistake)

· SMJ and FDM are rarely brought up in a collateral attack

On the Merits:

· A final judgment entered in favor of P is always “on the merits”

· A final judgment entered in favor of D is “on the merits” EXCEPT when:

· Lack of jdx, improper venue, nonjoinder or misjoinder of parties (those are procedural dismissals).  Must be substantively on the merits

· Voluntary or involuntary dismissals w/o prejudice

· By statute or rule the dismissal does not operate as a bar unless the court so specifies

· Dismissal for prematurity

Same Parties or Privity:

· Party:  Someone named in the action and over whom the court has personal jdx

· Person in privity:  Person whose relationship w/ a party is such that they may be treated as a party for purposes of preclusion

· No specific test for privity (3 ways to define it)

· Successive interests in real or personal property

· A owns Blackacre.  C v. A (C claims easement over Blackacre.  C wins).  A conveys Blackacre to B (post-judgment).  B is bound by the prior judgment.  B a successor in interest to the burdened property (treating B as if he was A)

· Rights of party and non party intertwined by substantive law

· An absence of privity will not undermine the law of vicarious liability.  Fairness issue.  B/c rights are intertwined, there is privity in some circumstances b/c if you don’t have privity it undermines vicarious liability

· Representational relationship (the easiest one)

· A trustee of X trust; B is a beneficiary.  A v. C (on behalf of trust.  C damaged the trust somehow).  A & B are in privity, B bound by the judgment.  If A loses, B can’t sue C.  If A wins, B gets the benefit

· Allowing A to do things on behalf of B

· Another big area for this – class actions.  Find privity b/c the law of class actions designed in a fashion to ameliorate any possible unfairness in due process violation that would occur in their absence

· Note adversity requirement – has to be the same parties adverse to one another in the previous lawsuit

· KEY PRINCIPLE:  A person who is not a party and not in privity with a party cannot be bound by a previous judgment (due process – party wasn’t given notice and opportunity to be heard.  Only way you can bind someone to a judgment is by serving them pursuant to due process)

Privity not an ad hoc concept.  Tight, rare, exceptional.  Done according to underlying substantive (sometimes procedural) law

Richards v. Jefferson County  (Claim preclusion / virtual representation)
· City, director of finance for the city, and 3 taxpayers v. Jefferson County (suit 1)

· Richards / Hill v. Jefferson County (suit 2)

Both suits challenge the constitutionality of the county’s occupation tax.  The first suit has gone to final judgment upholding the tax

· Same claim.  First suit was final, valid, and on the merits.  Same party or privity problem in this case

Richards/Hill not literal parties to the first case (not named)

· Privity:

· Intertwined substantive relationship?  No

· Successive interests?  No

· Ps in prior case have representational relationship?  Maybe…

Significance of Hansberry v. Lee

· P said he was on behalf of all property owners in the area.  Court said that’s not enough to make it a class action.  Other parties weren’t given notice (weren’t brought into the lawsuit).  Case wasn’t designated a class action – usual class action = named plaintiff, notice to potential members of the class, chance to opt out of the class, commonality of interest, establishing that P can represent the class.  When a class action, court telling other courts that this is binding on an entire class, also telling members of the class that they’re bound

· You’re not a named party, but you’re in the class and your interests will be fully represented and protected

· There was no formal class action process in this case.  Just labeling a case a class action doesn’t make it a class action (need to establish requisite elements of class action)

In Richards, no one purported that this was a class action.  Nothing to satisfy that DP principles (non-party could not be bound) could be altered or to show that this could be called a privity relationship

· Brings court to concept of VIRTUAL REPRESENTATION – sometimes you should be able to bind a non-party, including a person who is not even in privity with the party, if their interests are virtually represented

· E.g., plane crash, everyone killed.  Estates file various lawsuits.  Should allow one estate to represent everyone else not as a class but as a virtual representative (w/o requisites of class action) since they represent the same interest

· A few lower courts have allowed virtual representation.  Supreme Court = NO DICE!  Very strong hint from SC that parties in privity include parties in a class include persons in a class adequately represented by the named class representative

· Richards may have been adequately represented in the first case, but court says that’s not enough

Violates 14th Amd to bind Richards/Hill to prior judgment – they weren’t given actual notice, not served with process, court doesn’t have personal jdx over them, they’re not in privity with anyone a party of the case

South Central Bell v. Alabama (Re-asserts Richards)
· Reynolds Metals v. Alabama

· South Central Bell v. Alabama

Re-asserts Richards principle.  SC says no dice to concept of virtual representation (even though SCB had the same attorney as RM!)

· To get around this, need a class action.  Would violate 14th Amd to bind SCB to a case in which it wasn’t a party or in privity

· Even though interests were represented, SCB not necessarily legally represented.  D can have the case litigated as a class action (bring everyone in!)

· Plane explosion – D would rather have a class action.  Don’t want to do everyone individually (usually anyway)

Issue Preclusion Basic Elements

· Same Issue

· Actually Litigated

· Decided and Necessary (to a valid, final judgment)

· “Necessarily decided” – saying the same thing

· Relates somewhat to final, valid, on the merits

· Same parties / privity

· Looks the same as claim preclusion, but it’s not (starts the same, then changes)

Same Issue
· Facts, law, mixed

· Different legal theories don’t necessarily make it a separate issue

· Factual & Legal Overlap

· Perfect Congruence Unnecessary 

· Similarity of Contexts

· Might be unfair to say it’s the same issue in one context compared to another

· Relevant policy concerns

· Fairness & Efficiency

Usually boils down to the facts and the law

· “Same issue” doesn’t mean identical – it means “similar enough”

C.I.R. v. Sunnen
· Two contracts that assign royalties to spouse.  Everything about Ks identical except the date.  Court finds in favor of Sunnen in first K (court accepts the K).  CIR goes after Sunnen with second K.  COA says that Sunnen wins b/c same issue as first case

· p. 1144 (two quotes you should get)

· Claim preclusion and issue preclusion as applied to tax law (both apply)

· Claim preclusion applies tax year to tax year (every tax year a different claim)

· Issue preclusion might apply when there is an issue decided as to one tax year that might be relevant to another tax year

· Issue preclusion involved here

Facts and the Law

· We define an issue by reference to applicable facts and applicable law

Must ID the Issue

· Issue decided in 1st proceeding that is arguably relevant to 2nd proceeding – validity of royalty assignment

Court concludes that there was a change in facts b/w the two Ks.  Ks looked identical but weren’t.  Different facts (1929 K LITERALLY a different fact from 1928 K even if they both raise the same thing)

· Court taking very narrow interpretation of “same issue.”  Court VERY rigid with tax cases

In issue preclusion, critical elements are facts and law (look for changes)

· Despite CIR court’s holding, a technical change in the facts/law will not necessarily make them different issues (modern courts will apply all factors, including fairness to other parties)

· Be modern – look beyond technical changes (look at policy stuff)

Issue of fact:  Issue preclusion applies

Mixed questions of law and fact:  Issue preclusion applies

Question of law:  Issue preclusion does NOT apply unless the law is virtually identical

Actually Litigated

· Distinct from “same issue”

· Identification v. treatment

· Elements:

· Properly raised

· Formally contested

· Admission is NOT formally contested

· Submitted to court for determination

If it was determined that the two Ks in CIR presented different issues, legitimacy of second K was not actually litigated in first case

“Actually litigated” means that the issues have been IDed, they’re arguably the same, but now you’re seeing if they’ve been litigated in the first case

· Just means that you fought over it and submitted it to the court

· Compare claim preclusion:

· No requirement for actual litigation

· Claim preclusion applies to default judgments.  No issues in default judgments (not formally contested!)

· Claim preclusion has on the merits requirement

Decided and Necessary
· Decided

· Resolved by the Court

· Expressly or impliedly

· Either in a final judgment

· Or in a decision that is “adequately deliberated and firm”

· No “on the merits” requirement

· General verdicts are sometimes a problem (can’t figure out what issues were actually decided)

· Necessary

· Essential to the judgment

· Two rules of thumb

· A decision that can be excised from the judgment w/o altering the outcome was not “necessary” to the judgment

· If the court decides something that can be removed from the case w/o altering the judgment, it’s not necessary

· If the opposite decision would alter the judgment, the initial (unaltered) decision was necessary to the judgment

· Did court HAVE to decide this issue?

Cunningham v. OUtten

1. People v. Outten.  Guilty of “inattentive driving”

2. Cunningham v. Outten.  P seeks summary judgment on liability based on issue preclusion

Findings in a criminal proceeding can be binding in a subsequent civil proceeding

· P’s argument:  Guilt established in first case.  Pertinent to this litigation (same facts, legal standards).  Actually litigated in first proceeding.  Court decided the issue and it was necessary to that decision

Court says issue decided in first case = inattentive driving

· No showing of causation.  Wasn’t actually litigated.  Couldn’t have been decided, wasn’t necessary to the judgment

· P entitled to partial summary judgment – negligence established; other issues weren’t.  Don’t get the whole ball of wax (get part of it)

Alternative Determinations

· A v. B:  B/K

· B asserts two defenses: lack of KSN, contractual capacity

· Judgment for B on both grounds
· Court only needed to find one ground

· Three rules:

· Both grounds are binding (First Restatement).  As long as judgment can stand alone, everything is binding

· Neither ground is binding (Second Restatement).  Don’t know which one is dicta.  Not binding unless affirmed on appeal

· Aldrich rule

· Judgment for A

· Not alternative determinations.  For A to win, needs to win on both defenses

Aldrich v. State of NY

· Alrich v. State – earlier proceeding
· Judgment for State (Act of God, Absence of Negligence)

· Issues necessary to the judgment?

· Under First Restatement, both are binding (both necessary)

· Under Second Restatement, neither are binding unless Aldrich appeals and confirt affirms on both grounds

· Court applies neither rule

· Thinks Second Restatement is good but a little rigid.  Look at what happened in the first case and examine how closely the issue was raised (actually raised, seriously litigated, parties recognize consequences of litigating)

· Hybrid approach – depends on how seriously the alternatives were considered.  If truly dicta, not going to consider binding.  If parties actually disputed the issue, knew the consequences, should be bound by it

Same Parties / Privity / Mutuality

· Party – same as claim preclusion

· Privity – same as claim preclusion

· Control or substantial participation

· If non-party controls the litigation or substantially participates by assisting a party, most courts will treat that non-party as a party for purposes of issue preclusion (e.g., Montana v. US).  Very few courts have applied this to claim preclusion

· Mutuality – Traditional rule

· Individual cannot benefit from a judgment unless they are bound by it (same thing as saying “same parties”)

· Only people bound by prior judgment are those who were parties or parties in privity (“same parties”)

· Not always used in issue preclusion

· Non-Mutuality – Modern Rule

· Used more in issue preclusion (majority of courts follow it)

Bernhard v. Bank of America

· First proceeding:  Cook, Ad. v. Objecting beneficiaries

· Probate proceeding.  Cook wins (gets to keep money)

· Second proceeding:  Bernhard v. BofA

· Bernhard = successor administrator (was an objecting beneficiary in first case)

· First proceeding went to judgment.  Second one saying BofA negligent in giving the money to Cook.  Bank therefore responsible.  Bank raises issue preclusion

· Precise issue to preclude – legality of the withdrawing of $.  Pretty much same issue as first case

· Bank NOT BOUND by first proceeding judgment

· Bank wasn’t a party in first case, no privity (rule of mutuality)

· Court holds that it will abandon mutuality

· Promote efficiency in this context – encourage parties to join all interested parties.  Not unfair to the parties – administrator had a chance to litigate the issue

· RIDDLED with exceptions

· Nonmutuality does not violate the principle of due process

· Going to allow someone who’s not a party to benefit from the prior ruling.  Not saying non-party is bound, just that they can benefit

Parklane Hosiery v. Shore
· Shore v. Parklane – Materially Flase Proxy Statement
· Class action seeking monetary damages against Parklane.  While pending:

· SEC v. Parklane – Materially False Proxy Statement

· Raises exact same facts and issues.  Files civil enforcement proceeding on same basic facts making same basic claims

· SEC case goes to judgment first – Parklane had issued a materially false proxy statement

· It is NOT the case that’s filed first that’s important for preclusion purposes – it’s the one that goes to judgment first

· Shore’s assertion of issue preclusion different than BofA’s in Bernhard

· BofA used issue preclusion as a defense (shield).  Used here as a sword – Shore using to establish his claim against Parklane.  Issue Shore wants to use – Parklane liable for materially false proxy statement (e.g. of offensive issue preclusion).  Non-mutual offensive issue preclusion

· P CAN use issue preclusion defensively but only if D files a counterclaim against P.  D can use issue preclusion offensively if they file a counterclaim against P

· Two cases different policy-wise

· Court concerned that other context in which the issue was decided was sufficiently different from the present context (might be surprised by the use).  Being used offensively but it may establish liability and that may not have been predictable from the context of the other case (may be unfair).  Greater potential for unfairness in context of offensive issue preclusion

· Encourages inefficiency / sandbagging.  Offensive issue preclusion has potential to promote inefficiency

· Court not as enamored with offensive issue preclusion

What to do in cases of offensive issue preclusion:

· Court has discretion to apply the doctrine

· Court will look at fairness – Unfairness visited upon D if we apply offensive issue preclusion?

· If burden will be on D to show that it’s unfair (prior suit didn’t have same proceeding to explore the issue, otherwise surprised by the issue) court will take that into account (D can’t just say it’s unfair)

· Could P have joined the first proceeding or did they just sit back and wait?  Don’t want to promote inefficiency / sandbagging

· Instead of per se rule that court has abandoned mutuality in terms of offensive issue preclusion, have an ad hoc rule that looks at fairness to decide whether to apply the doctrine or not
Applied to this case:

· Injunction by SEC gave Parklane motivation to litigate, should have considered that it might impact the suit with Shore

· Shore had already filed, wasn’t just sitting back, thought it was appropriate

· Court doesn’t see inefficiency to disallow issue preclusion, nor does court see unfairness

Fed courts have abandoned mutuality in offensive and defensive issue preclusion with a bit harder look at offensive issue preclusion

BERNHARD BECAME MAJORITY RULE THROUGH US (endorsed by Restatement)

· CA and federal courts on the same page.  Most jdxs have abandoned defensive issue preclusion (Bernhard).  Offensive abandonment = closer question (not all states have abandoned it).  Those that have abandoned mostly follow Parklane

· Restatement of Judgments follows combination of Bernhard and Parklane

San Remo Hotel, LP v. SF
· Originally filed in state court, then stayed b/c of fed court proceeding.  No taking under 5th Amd until state says it won’t pay for loss.  States have their own taking clauses.  Fed court says claim isn’t right b/c state remedies not exhausted so no taking.  Goes back to state court – state court rejects state law premised takings claim.  NOW federal takings claim is right – goes back to fed court

· There were issues decided by state court that are pertinent to the federal takings claim.  HAD to go to state court to exhaust state remedies.  State court finds against P.  P goes to fed court, Ds say “issue preclusion!”
· Under §1738, fed court needs to give FF&C to state judgment.  CA would have precluded it, fed court says it has no choice

· P asks for exception b/c fed court made P go to state court first

· Court says NO!  Similar to Moitie – don’t make exceptions for fairness / equity

· 2 propositions:

· Court’s reluctance to make exceptions to statutory procedural rules

· Reluctance to make exceptions to preclusion

CHAPTER X – ADJUDICATION WITHOUT TRIAL

Challenging Sufficiency of a Claim or Defense
· Demurrer (challenge the legal sufficiency of a pleading):  Assumes you’ve got the facts right but they’re not sufficient to add up to a claim

· Summary judgment (challenge the factual sufficiency of a claim or defense pre-trial):  We agree on the law, but under the law you can’t prove your claim

· Nonsuit (challenge the factual sufficiency after the presentation of P’s case in chief):  The evidence P introduced does not establish a claim

· Directed verdict (challenge the factual sufficiency after the close of the case):  Similar to nonsuit except it’s done when D is done

· JNOV (challenge the factual sufficiency after the jury’s verdict): After jury returns a verdict you file this

Nonsuit, Directed Verdict, JNOV are closely related.  All are filed during or after trial

· If you didn’t file a nonsuit or a directed verdict, you can’t file a JNOV

Standards

· Demurrer: Failure to allege facts stating a legally recognized claim or defense

· Summary judgment:  “Slightest doubt”, “Scintilla of evidence”

· Very deferential towards preventing jury determination

· Nonsuit, directed verdict, JNOV:  No reasonable juror could find for the non-moving party

· Not very jury-friendly standard.  Allowed you to reverse the jury or take the verdict away from the jury

Federal Model

· Rule 12(b)(6): Measure of pre-trial legal sufficiency

· There has to be enough there to give us a sense of what your claim is.  Motions are granted but not freely

· Rule 56:  Pre-trial factual sufficiency

· Summary judgment motion.  Method to examine the pre-trial factual sufficiency

· Difference b/w 12(b)(6) and 56: Legal vs. factual sufficiency

· Rule 56 presumes that you’ve been through a process of discovery (each side has the other’s case).  12(b)(6) can be done right out of the gate

· Rule 50:  Post-trial factual sufficiency

· Motion for a judgment as a matter of law (nonsuit, NJOV, directed verdict)

· Generic motion after jury returns a verdict

· Can ONLY file a post-trial motion if you’ve filed a during trial motion

Summary Judgments

· Moving Party

· Person who has filed the motion for summary judgment

· Have to do something to get the summary judgment entered

· Non-moving Party

· Party against whom the motion has been filed

· Have to do something else to avoid summary judgment being entered against you.  Depends on burdens

· Burden of Production

· Pertains to what a party has to do to survive his duties under summary judgment

· What you have to do / produce in the context of summary judgment (get it moving or stopping it)

· Burden of Persuasion

· Who has to prove this at trial?

· Different standards if you’re moving party with burden of production or non-moving party with burden of production (persuasion and production linked)

· Burden of Proof (evidentiary standard)

· Preponderance of the evidence

· Shifting Burdens

· Genuine Issue of Material Fact

· Summary judgment granted on particular motion if there is nothing to show to the jury (no genuine issue of material fact)

Gina ( Insurance Company

Gina sues her insurance company for failure to pay on a loss under her policy.  If she moves for summary judgment on her claim she becomes the moving party

· Facts after discovery are such that I have to win (there’s nothing to give to the jury)

· As a moving party she must satisfy her burden of production on the motion

· To determine her burden of production, first establish what her burden of persuasion would be at trial

· Burden of persuasion at trial is to prove each element of her claim:

· D issued her a homeowners policy

· Policy was in effect at time of incident

· Policy covers flood damage

· Damage was caused by flooding

· Damage totaled $200k

Given that Gina has the entire burden of persuasion at trial, her burden of production on summary judgment is that Gina has to produce sufficient facts such that if those were the only facts, she would win – “Here are the facts for each element, and based on these facts you have to find for me”

· If Gina does not meet her burden of production, the motion for summary judgment fails

· If she succeeds, burden shifts to insurance company to prove that the facts don’t necessarily find for her.  Only have to disprove a single element.  Might attack all elements but you only have to succeed on one.  Insurance company has to raise a single issue of material fact (“there is some factual controversy over one of the material facts”)
If insurance company establishes a genuine issue of material fact with respect to a single element of Gina’s claim, what should the court do?

· Enters partial summary judgment on other facts

· If Gina meets burden of production on all 5 elements, insurance comes back that there is a genuine issue of material fact as to one element, Gina will get partial summary judgment as to the other 4 elements
If insurance company had been the moving party challenging the factual sufficiency of Gina’s claim:

· Burden of production: provide evidence that at least suggests that Gina can’t prove an element

· Burden easier b/c burden of persuasion is on P, burden on D to eliminate any of those elements

· If burden shifts to Gina, she would have to establish facts to show that the issue would have to go to a jury

If insurance company moved for summary judgment on a defense such as SOL, would be developed the same way as Gina filing her motion

TWO PERSPECTIVES

· Moving party with burden of persuasion at trial

· Burden of production is to provide facts sufficient to establish each element of her claim or defense

· If burden shifts, non-moving party’s burden of production is to present evidence establishing a genuine issue of material fact as to at least one element of the claim or defense

· Moving party WITHOUT burden of persuasion at trial
· Burden of production is to provide facts sufficient to controvert at least one element of opposing party’s claim or defense

· If burden shifts, non-moving party’s burden of production is to present evidence establishing a genuine issue of material fact as to the challenged element or elements

Anderson v. Liberty Lobby, Inc.

· LL v. A (libel)

Anderson (D) moves for summary judgment

· D’s burden of production – disprove one of the elements (challenge actual malice standard)

· Anderson is moving party w/o burden of persuasion

D meets burden:  Based on facts pertaining to actual malice, court would have to rule in D’s favor if those are the only facts

- D show the research he did, did a thorough job that was vetted via editorial process (NYT standard – knew it was false or acted with reckless disregard for the truth)

Burden shifts to Liberty Lobby

· LL comes back with evidence that sources were unreliable, an editor called the article ridiculous

DC rules in favor of Anderson – LL didn’t meet burden of production when it shifted back.  If that’s all LL had, not enough to go to the jury
Appeal reverses in part, affirms in part

· Actual malice question was one for the jury

· DC said it had to determine the actual malice through clear and convince evidence standard b/c that’s the standard jury would be instructed on

· Appellate court says no, infringing on the jury’s role (standard should not be clear and convincing evidence at that stage)

According to SC, material fact is material to the outcome of a case

· If you decide it one way, case goes in one direction; if you decide it the other way, goes the other direction

A dispute over a material fact is genuine when:

- A reasonable jury could find for either party

- Non-moving party has met its burden of production

- To figure out if juror would go one way or the other, apply burden of proof (preponderance of the evidence)

Relationship b/w FRCP 56, FRCP 50

· Court said standards are identical in this case (reasonable juror standard) in light of whatever the burden of proof is.  Identical standard for summary judgment (“go home”) and motion after P’s case (“go home”) and after D’s case and after jury makes an erroneous judgment (“you should have gone home b/c the jury couldn’t have reasonably found this)

· Relationship very intimate / the same (same question, just a question of timing)

Burden of proof relevant – without looking to burden of proof, can’t tell if there’s a genuine issue of material fact

If challenged element involves state of mind, should a court be more reluctant to grant summary judgment?

· Need some affirmative evidence as to why the party shouldn’t be believed.  Still have a burden of production.  Still not a state of mind case

· State of mind case is the same thing – still have burden of establishing genuine issue of material fact.  Can only do that by showing that reasonable jury would differ on material fact

Non-moving party cannot just rely on his pleading.  Needs to assert additional facts to show that jury could go one way or the other

Celotex Corp. v. Catrett

· Catrett’s claim = wrongful death.  Needs to prove that husband was exposed to Celotex asbestos (if not, Celotex can’t be held liable)

· Moving party = Celotex (move for summary judgment on theory that Catrett can’t prove wrongful death claim)

MP does NOT have burden of persuasion.  D attacking P’s claim (P has burden of persuasion in these cases w/ few exceptions)

· MP’s burden of production?  Provide something that demonstrates that P can’t prove her claim (one of the elements is insufficient)

· Don’t have to provide facts

· Two options:

· Introduce facts which if believed would disprove P’s claim; OR

· They can say that they don’t have any facts, but P doesn’t either (and if P has no facts, she has no case!)
· MP purports to meet its burden of production by propounding some interrogatories asking who are P’s witnesses to establish that P’s husband was exposed.  Interrogatories were returned unanswered.  That’s all they did (chose latter option)

· DC grants summary judgment

· Court of Appeals reverses (thinks Celotex hasn’t met burden of production)

· COA only considered first option (Interpretation of Rule 56 is that there’s only one way that a party like this can satisfy its burden of production and that’s by asserting affirmative evidence to show that the other side has no evidence)

· SC reverses COA

· Don’t have to present affirmative evidence (“any affidavits, IF ANY”).  There will be circumstances where it makes sense to assert affirmative evidence and circumstances in which it doesn’t make sense

· Evidence vs. absence of evidence is designed to show that there can’t be a genuine issue of material fact

· Summary judgment not formalistic but used to determine whether a case should go to the jury.  If P can’t prove his case, why send it to the jury?

Rehnquist not saying that you just have to say “there’s nothing here” after discovery

· Not enough to just say that the other side doesn’t have any evidence.  Need to go through the discovery process (show or point out how after discovery it’s clear that the other side has no evidence)

Two options ONLY exist when moving party doesn’t have burden of persuasion

Majority says that case should go back to COA to determine if Catrett succeeds in her burden of production

Brennan

· COA needed to address the letters to help in the determination of granting of summary judgment

· If you’re going to meet your burden of production, you need to account for any evidence already in the record (the letters).  Celotex didn’t address the evidence already in the case.  

Get note 3 from after the case…DONE!
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