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LITIGATION AND ITS ALTERNATIVES

I. Alternatives to Civil Litigation
A. Alternatives – benefit both sides of a case as well as the judicial system
i. Upon arbitration, parties could decide to settle rather than go through a formal trial
ii. Also, whenever a party settles or agrees to arbitration award, lessens ct caseload
B. Private alternative dispute resolution
i. Federal Arbitration Act – A ct that would have had subject matter jxn is divested of this jxn if the Federal Arbitration Act applies

a. Federal Arbitration Act allows parties to include arbitration as an alternative to civil litigation

· NOT a waiving of rights cuz injured Π’s case can still be heard, but it is heard by an arbitrator and not by a judge

b. Δ who is served with suit where ct does not have subject matter jurisdiction can file a Rule 12(b)(1) motion
· Emeronye v CACI International – Π filed suit against Δ for breach of an employment K, arguing racial discrimination. Δ filed Rule 12 (b)(1) motion arguing ct lacked subject matter jxn cuz there was an arbitration clause requiring arbitration. Π argued the arbitration clause was not enforceable

· Ct holds arbitration clause is enforceable and Π must first go through arbitration

C. Ct-annexed alternative dispute resolution
i. By statute, certain cases could require mandatory, nonbinding arbitration before a formal lawsuit is filed

a. However, it is important to look at the facts of the particular case
· On appeal, higher ct can overrule a lower court ruling if there was an abuse of discretion
· Abuse of discretion – some principle of law has been violated

b. The purpose of these statutes is to ensure people take arbitration seriously and in good faith

· Johnson v Saenz – Δ was a lady who didn’t speak English very well. Π submitted case for arbitration as required by law. Δ went to the courthouse but was directed to the wrong area so didn’t show up to arbitration, which awarded for Π. Δ wanted to reject the award but Π argues that, by statue, Δ cannot reject because she (1) didn’t show up and (2) didn’t take arbitration in good faith

· Ct rejects award

· Π was not in bad faith cuz she went to the courthouse, just the wrong place

· Ct finds an abuse of discretion

II. The Lawyer’s Responsibility in Procedure
· Mendez v Draham – Attorney is a recidivist violator of Rule 11 who files a 390 page complaint. Δ attorney moves for sanctions, which are imposed on recidivist violating attorney

A. Rule 8: Notice Pleading – Each pleading shall contain:

i. A short and plain statement regarding jurisdiction and

ii. A short and plain statement showing pleader is entitled to relief

B. Rule 11 – Everything filed in federal court requires the attorney’s signature, showing that attorney has:

i. Done adequate legal research

ii. Done adequate factual findings 
iii. Showing client has a case

C. Rule 11(c) – Possible sanction for violating Rules of Civil Procedure

i. To move for sanctions, have to give the other party notice
ii. Possible sanctions include:

a. Fines (paid by attorney, NOT client)

b. Shifting of costs

c. Dismissal of the case (and likely malpractice claims to follow)
ACQUIRING JURISDICTION OVER THE PARTIES TO A LAWSUIT
I. Introduction and Overview
A. Personal JXN – The power of a court to exercise authority over a person or property belonging to that person
i. This does NOT deal with the subject matter or type of case, just the individual party to that case
a. An individual party can be an entity as well as a person
B. Jurisdictional fundamentals
i. Statutory AND constitutional basis for jxn
ii. Territoriality – Crucial to Pennoyer and other early cases

a. Idea that courts have power over people and property within its territory

iii. Extra-territoriality – Deals with the extent a ct sitting in one state can exercise power over a person or property in another state

iv. Full Faith and Credit Clause – A ct in one state has to enforce a valid judgment entered by a ct in another state (that judgment is binding to the extent the judgment is binding within the state issuing the judgment)

a. Applies to in personam judgments but not to in rem judgments as in rem judgments are only against the property that was attached at the outset

v. Due Process clause – 5th and 14th Amendments play a role in defining personal jxn

C. Direct vs. Collateral attack on jxn

i. Direct attack – An attack that occurs as part of or in a continuation of the original suit (IE, an appeal)
ii. Collateral attack – A separate lawsuit
a. Questions re: jxn can be attacked collaterally 

iii. Issue – Because of the Full Faith and Credit Clause, once a judgment is entered against Δ in one state, other states must enforce that judgment

a. However, Δ can attack jxn, claiming the judgment is not valid cuz the ct issuing judgment did not have jxn over him, in a separate proceeding

b. Δ cannot claim the judgment itself is wrong, but can claim the ct did not have any power or authority over her to begin with
· Pennoyer v Neff –  OR ct awarded Mitchell in personam judgment. However, Neff could collaterally refute this judgment if Mitchell tried to enforce it in CA ct. Mitchell could argue that judgment is entitled to Full Faith and Credit. However, Neff could argue that OR never obtained proper jxn and therefore did not have any power to issue an in personam judgment against Neff so judgment is invalid

D. 2 ways to review personal jxn

i. If there is a statute permitting, Δ can sue the judge
ii. Δ can appeal after trial

II. Rule of Territoriality
A. Principles of territoriality spring from Principles of public law
i. Each state has complete authority within the state - Each state has exclusive jxn over persons and properties within its territory

ii. No state has authority over persons or property not within the state – No state can exercise direct jxn and authority over persons or property without its territory

B. In personam vs. In rem jxn

a. In personam jxn – Power over a person
b. Δ appears in ct

c. Δ is found and served within the state

d. Δ is a resident of the state

ii. In rem jxn – Power over property (only to the extent of the property)

a. Δ has property within the state

iii. Regardless of the type of jxn, jxn must attach at the outset of the case
a. More of an issue with in rem jxn – a specific piece of property MUST be attached at the time the suit is filed

· Pennoyer v Neff – Original dispute between Neff (CA resident) and his attorney Mitchell (OR resident) over fees due to Mitchell. Mitchell brought suit in OR ct and in order to obtain jxn over Neff, referenced property Neff owned in OR (without specifying any particular property). Mitchell circulated notice of a pending suit constructively in a newspaper. Neff did not receive notice, default judgment against Neff in OR ct. Thereafter, Neff purchased property in OR which Mitchell seized and purchased at Sheriff’s sale and sold to Pennoyer. 

· OR ct did NOT obtain in personam jxn over Neff

· Neff appears in ct – NO

· Neff found and served within the state – NO

· Neff resident of OR – NO

· OR ct did NOT obtain in rem jxn over Neff

· Property attached at the outset of the case – NO

C. Due Process – Δ is entitled to service of process (notification of a pending lawsuit)
i. Constructive notice – 

a. In personam – notice requirement a little more strict cuz judgment is against the person so she stands to lose a lot and also judgment can be enforced everywhere under FFC

b. In rem – constructive notice could be acceptable under theory that owner of property would find out of any pending litigation involving the property
· Pennoyer v Neff – Insufficient notice. OR ct was trying to get in personam jxn over Neff (cuz no property was specifically attached at the outset)

III. Traditional Bases of Jurisdiction
A. Personal jxn
i. Physical presence (including transient jxn)

ii. Voluntary appearance in court
iii. Consent to service on an agent (express or implied consent)
iv. Domicile
B. In rem & Quasi in rem jxn
i. True in rem – Proceeding against the property that is valid as against the world

a. The actual issue is the property

ii. Quasi in rem – Proceeding where property is used to get jxn to get to a particular person

a. The actual issue is with the person (and often has nothing to do with the property)

· Harris v Balk – Harris and Balk were NC residents and Epstein a resident of MD. Harris owed Balk $180 and Balk owed Epstein $300. While Harris was in MD, Epstein filed suit against Harris by attaching the $180 Harris owed Balk. Harris did not contest so award to Epstein (Harris paid Epstein $180). Later, in NC, Balk sued Harris for the $180 that Harris had already paid to Epstein. Balk argues MD judgment is not entitled to FFC because it was an in rem judgment

· Ct gives FFC to MD judgment
· MD ct properly obtained in rem jxn over the property

· Property was the debt

· Held by Harris

· Actually owned by Balk
C. Corporations and the traditional bases of jxn
i. Cts can obtain personal jxn over a domestic corporation because they are “citizens” of the state of incorporation

ii. Cts can obtain jxn over a foreign corporation if one of the following legal fictions are satisfied

· Implied consent
· Presence in the forum state
· Doing business in the forum state
· Solicitation was traditionally NOT enough to establish doing business within a state

IV. Long-Arm Jurisdiction
A. International Shoe and the “Minimum Contacts” test
· International Shoe Co. v Washington – State of WA was seeking back-unemployment taxes from commissions paid by International Shoe (DE corporation with principle place of business in MO) to WA based salespeople. 

· Contacts with WA

· Sales activities of salespeople

· Salespeople had not authority, PO sent to IS HQ who negotiated

· Sales commissions paid to salespeople

· Shipment into WA

i. Under Pennoyer, WA has no jxn over International Shoe because they are not present in the state
a. Ct gets rid of “doing business”

· “Doing Business” is legal fiction that IS was sorta in the state

b. Ct establishes minimum contacts idea

ii. Traditional notions of fair play and substantial justice
a. Due process is satisfied against Δ who is not present in a territory when:
· Δ has certain minimum contacts with forum such that

· The suit does not offend traditional notions of fair play and substantial justice
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· Continuous, systematic, substantial, unrelated to the claim – GM is so huge and has such a large presence in CA, could be sued for basically anything

· Continuous, systematic, contact related to the claim – A company has continuous minimum contacts, not enough to open up the company to any suit, but could be sued on a claim related to their contacts with the state

· Single act, related to claim – 

· Hess v Pawlowski – CA resident is driving in NV when she gets into an accident. Because there is no more legal fiction of “presence”, NV gets personal jxn because CA resident contact was a single act but the claim was related to that single contact

· Single act, unrelated to claim

· Hess HYPO – CA resident driving in NV where that is the CA resident’s only contact with NV could not then be sued in NV for a breach of K claim by a NV resident

· No contacts – If Δ has no contacts with the forum state, can not be haled into ct in that state
iii. Specific vs. General jxn
a. Specific jxn – Jxn related to the company’s activities
b. General jxn – Jxn from “continuous, systematic, substantial, & UNRELATED” category

· Therefore, relatedness is NOT a requirement for general jxn

· IE – state’s jxn over its citizens

B. Statutory limits on the assertion of Long-Arm jxn

i. In order to obtain long-arm jxn over a foreign Δ, there MUST be an applicable statute that authorizes extraterritorial service of process
ii. Tailored or Specific-Act Statutes – carefully delineate the circumstances under which jxn may be taken over an out-of-state Δ

a. Hawaii, New York, Wisconsin

iii. Due-Process-Type Statutes – Authorize a ct to assert long-arm jxn to the maximum extent permitted by the Constitution

a. Arkansas, CA, Rhode Island

· CA – “A ct of this state may exercise jxn on any basis not inconsistent with the Constitution of this state or of the United States”

iv. Federal cts and state Long-Arm statutes
a. Rule 4(k)(1)(A) – The federal cts may exercise personal jxn over a Δ ‘who could be subjected to the jxn of a ct of general jxn in the state in which the district ct is located”
C. Purposeful Availment requirement

i. Purposeful availment means that an out-of-state Δ purposefully directed activities towards the forum state
a. Conducted activities in the forum state
· Hess v Pawlowski – CA resident is driving in NV when she gets into an accident. Because there is no more legal fiction of “presence”, NV gets personal jxn because CA resident contact was a single act but the claim was related to that single contact
· International Shoe – International Shoe was conducting business in the forum state

· Contractual relationship with forum residents
· The Δ must direct some activities towards the forum state – Unilateral activities by the Π does NOT constitute purposeful availment

· “A passive relationship when someone moves to another state and the correspondence continues is not enough to establish purposeful availment”

· Hanson v Denckla – Settlor established a trust in PA while domiciled in PA and designated at DE bank as trustee. The trust gave her a life estate with the power to assign any remainder. Settlor moved to FL and later established domicile in FL, where she continued correspondence with DE bank. Later, settlor assigned remainder in trust to granddaughters and settlor died. Daughters brought suit in FL arguing appointment was invalid so they should get the money. Granddaughters filed suit in DE claiming the money. FL ct ruled first that appointment was invalid. DE ct later held money to go to granddaughters

· Purposeful availment – NO

· DE trustee did not avail themselves to FL (settlor in FL contacted them, they just received)

· (No contacts)

· FFC to FL judgment?

· NO, because FL did not have jxn over DE trustee

· At a minimum, the out-of-state Δ must do something to avail itself to the forum

· The contact can be minimal so long as the out-of-state Δ initiated the contact (so that it is not unilateral)

· McGee v International Life Insurance Co – CA man was insured by one company. A TX based company then assumed the life insurance contract and sent the CA man a reinsurance offer, which the CA man accepted. The CA man then died and the TX insurance company did not want to pay out, claiming the CA man had killed himself (violation of policy). CA man’s heirs sued in CA ct but TX insurance company contested, arguing that CA had no jxn

· Ct held CA did have jxn

· Purposeful availment – YES

· Contrast with Hanson where all contact was unilateral, TX insurance company sent CA man reinsurance offer  and the claim was related to that act (Single act, related)
· Although the existence of a contract will not by itself determine purposeful availment, the existence of a contract will speak to the out-of-state Δs contacts with the forum state
· Always consider the course of conduct required by the contract

· Kulko v Superior Court – Father in NY agreed to let his daughter move with his mother in CA. Entered into child support K where he would send daughter to CA and send child support pmts to CA

· Ct did NOT find contractual purposeful availment

· POLICY – purposeful availment is subject to policy discretion of the ct

· Makes sense to allow parents to enter into agreements that benefit the child without exposing parent to foreign jxn

· Contract term. A long-term contractual relationship carries more weight than a short term K

· If the K calls for the out-of-state Δ to conduct business in the forum state, will carry a lot of weight

· Contractual obligations requiring out-of-state Δ to mail payments into forum state carry significant weight
· Choice of law provisions in a K carries significant weight (both parties are choosing to be protected by the laws of a particular state)

· Burger King Corporation v Rudzewicz – MI based Δs franchised a Burger King in MI from Corporate BK based in FL. One of Δ never visited FL while other only went for training. Contract had a choice of law provision (FL) and required payments to be made to FL. While MI Δs dealt mostly with local reps of BK, these reps didn’t really have any power and all real negotiations were with corporate BK bigwigs in FL. Δs eventually stopped paying so Π sued in FL ct for breach of K (under diversity of citizenship jxn). Δ objected to forum arguing that they did not purposefully avail themselves to FL
· Ct upholds jxn

· Contractual relationship

· Choice of law

· Payments to FL

· Decision makers in FL

· Sales Contracts
· Active vs. Passive Buyers
· An Active Buyer is someone who actively seeks out the seller, negotiates terms, orders custom products, OR visits the manufacturing facilities

· Burger King Corporation v Rudzewicz – Δs in this case actively sought out Burger King

· A Passive Buyer is someone who simply places an order

· While actively buying establishes purposeful availment, passive buying does not

· Chalek v Klein – Π sold software out of IL. Δ1 of CA read an advertisement in CA and placed an order. Δ2 read about the software in NY and placed an order. Both orders were received and shipped from IL. Neither buyer was satisfied with the software so both returned the product and stopped payment. Thereafter, Π filed suit against both Δ in IL

· IL does NOT have personal jxn over either Δ

· Both Δ are passive buyers so did not purposefully avail to IL
b. Stream of commerce

· Foreseeability – 

· The question is: Is it foreseeable that, based on an out-of-state company’s activities, that company could be haled in ct in that state?
· It is NOT enough that it is foreseeable that a product might end up in a particular state
· Stream of Commerce ends where the product is purchased
· All states a product passes through are part of the stream of commerce

· World Wide Volkswagon v Woodson – Audi (based in Germany) manufactured Audis and sent to USA through VW of America. World Wide VW distributes Audis in Tri-State area. Seaway sells particular car in question to Robinsons in NY, who get into an accident in OK while moving. Robinsons sue all parties (products liability claim) in OK state court. Audi does not contest jxn. VW of America contests jxn but loses. World-Wide VW contests jxn, loses, but sues the judge (as permitted by OK statute)
· Stream of commerce – Audi cars go from Germany, to USA, to Tri-State area, to NY where purchased

· World Wide VW – Stream of commerce ends in Tri-State area

· No purposeful availment

· VW of America – did not contest after losing jxn argument

· BUT, a problem with jxn could have been relatedness

· VW of America does sell cars in OK, but no car sold in OK was related to this claim

· (J. Marshall dissent) – World Wide VW is part of a national chain of Audi retailers and service centers so there was purposeful availment

· Competing thoughts on stream of commerce
· Basic Stream of Commerce – If an out-of-state company is aware that their products will be purchased by consumers in a foreign state (where an injury occurs), satisfies purposeful availment (4 Justices in Asahi)
· Asahi Metal Industry Co., Ltd v Superior Court – Original Π was injured because of a defective tube manufactured by Cheng Shin (China). Cheng Shin filed 3rd Party Complaint (impleader) and brought in Asahi, Japanese manufacturer of valve used in the tube (the cause of the defect). Everyone settles except for dispute between Cheng Shin and Asahi.

· Relevant facts - ~1% of Asahi’s income was from valve sales to Cheng Shin. Approx. 20% of Cheng Shin sales went to CA. Several of the tubes sold by Cheng Shin used Asahi valves

· Plurality opinion ( Stream of commerce purposeful availment satisfied because Asahi was aware that its products would be purchased by consumers in CA
· Stream of Commerce Plus – In addition to basic stream of commerce, purposeful availment is only satisfied if the out-of-state company did something in addition to placing products into the stream of commerce (4 Justices in Asahi)
· Examples

· Advertising in the forum state

· Designing products to meet specifications required by forum state

· Volume & nature of the activity - 

· Look at the volume and nature of the product in the forum state. Minimal contacts analysis is unnecessary (J. Stevens in Asahi)
· Distinguishing finished products from component parts

· Some cts will more readily find purposeful availment for sales of finished products while applying stricter criteria to component parts
· The stream of commerce test does NOT apply to employees

· Employer sends products into stream of commerce

c. Causes an effect in the forum state

· The basic question is whether an out-of-state Δ caused an effect in the forum state
· LIMIT – Most cts limit the effects test to activity that is, in its nature, wrongful
· Kulko v Superior Court – Father in NY agreed to let daughter live with her mother in CA. Entered into a child support agreement with mother. Mother then sued father in CA ct

· Purposeful availment

· Conduct activity in CA – NO

· K Relationship – yes BUT ct decides to allow parents to enter into healthy agreements for their children without exposure to long-arm purposeful availment

· Stream of commerce – NO

· Effects test – NO

· Mother argues father casued an effect in CA by buying daughter’s ticket and sending her to CA

· Ct LIMITS effects test to conduct that is wrongful

· The brunt of the harm must usually be felt in the forum state

· Aim of the wrongful activity was the forum state

· Calder v Jones – National Enquirer (based in FL) writes and publishes a false article about actress Shirley Jones. Jones then sues the editor of the magazine (employee of National Enquirer) and the author of the article in CA ct

· Purposeful availment

· Conduct activities – yes BUT those activities are not related to the injury

· K relationship – NO

· Stream of commerce – NO, not against employees

· Effects test – YES

· Wrongful act – YES

· Brunt of harm in forum state – YES

· Jones lived and worked in CA

· Aim towards forum state – YES

· Author knew Jones lived in CA and article was focused on CA

· (Some cts do NOT require intentional wrongful act)
· Effects test and the internet
· Zippo Scale
· Clearly doing business over the web – jxn

· Amazon.com

· Passive website – NO jxn

· In between (interactive that allows users to enter info but not a true business site) – Go through full analysis

· Revell v Lidov – Lidov (MA) published an article and Columbia (NY) presented the article on its website. Article allegedly defamed Revell. Revell filed suit against both Δ in TX ct. Argued purposeful availment satisfied by effects test

· Zippo scale re: Columbia website

· Clearly doing business – NO

· Passive – NO (allowed users to input & exchange info)

· Therefore, go through with analysis

· NO purposeful availment by effects test

· Wrongful act – YES

· Brunt of harm in forum state – NO

· In Calder, author knew Jones lived in CA and the article was about CA

· Here, article had nothing to do with TX or Revell’s acts in TX

· Aim towards TX - NO

D. Relatedness requirement

i. General jxn – does NOT require claim to be related to purposefully directed activities
a. In order to establish general jxn. an out-of-state company’s activities must be SUBSTANTIAL
· Perkins is the ONLY case where the ct found general jxn (so this case is used to measure “substantiality”)

· Perkins v Benguet Construction Mining Company – Benguet was a Phillipines based mining company. During WWII, the President of Benguet moved to Ohio and conducted ALL business activities out of Ohio. Π sued president (and served) in Ohio

· General jxn – YES

· Substantial acivity – YES, president conducted ALL activities out of Ohio (and none out of anywhere else)

· In Perkins, there was also some weight given to protecting the local Π
· If Π had not been allowed to sue in Ohio ct, Π would have had no forum in which to vindicate her trampled rights (except in the Phillipines)

· Mere purchases, even if at regular intervals, is NOT enough to establish substantiality
· Helicopteros Nacionales de Columbia, S.A. v Hall – Π were heirs of oil company employees killed in a helicopter crash in South America. Δ was helicopter services company based out of Columbia. Π sued in TX ct. Δs activities in TX included (1) 1 negotiation session in TX; (2) purchase of 80% of fleet; (3) sending pilots for training in TX; and (4) receipt of pmts drawn on TX banks. Π argued for general jxn (specific jxn not an option because claim did not arise out of Δ’s contacts with the forum state)

· Negotiation in TX – 1 time negotiation is NOT enough to establish purposeful availment

· Training – Part of bundle of services

· Receipt of pmt – unilateral activity

· Purchases – Mere purchases are not enough to establish general jxn

· Distinguish Perkins
· In Perkins, ALL activities were out of Ohio

b. J. Brennan argues for a lower threshold for jxn
· In previous cases, argued for center of gravity approach, where a forum state could obtain jxn over an out-of-state company if the company’s activities were the center of gravity of the dispute

· A VERY low threshold

· In Helicopteros, J. Brennan argues that ct should adopt “related to” instead of employing “arises out of” analysis

· Related to – If a causal chain can be established (no matter how tenuous), jxn should be proper
· Helicopteros Nacionales de Columbia, S.A. v Hall – J. Brennan would allow jxn (specific, NOT general) based on the following causal chain

· Causal chain ( But for the negotiations on the K, Helicopteros would never have entered into the K and if they did not enter into the K, they would not have purchased helicopters in TX, and if they did not purchase helicopters in TX, the would not have had helicopters, and if they did not have helicopters, they would not have crashed (creating the claim)

· Arises out of – Nothing to do with chain of causation, but rather whether or not the claim arises out of the out-of-state Δ’s contacts with the forum state

· McGee v International Life Insurance Co – TX insurance company solicited a K in CA and thereafter breached THAT K. The claim arises out of the TX insurance company’s contact with CA

ii. Specific jxn – Requires the claim to be related to an out-of-state Δ’s contacts with the forum state
a. Relatedness – “The nexus between the Δ’s contacts and the Π’s cause of action” (Nowak)
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b. Relationship between Cause of Action and Contacts (applied by different courts)
· Zero – If there is NO RELATIONSHIP, then only general jxn applies

· But-For – Easiest to establish relatedness

· Can be very creative (IE – “But for graduating from kindergarten, professor would not have been hired by Loyola”)

· CA uses the But-For test (but long-arm jxn is limited by reasonableness)

· Substantial (In the wake of) – There is some connection but not as tenuous as But-For and not as direct as Proximate Cause

· Nowak v Tak How Investments, Ltd – Δ was based in Hong Kong and entered into K relationship with Kiddie Products (MA). Thereafter, Δ sent Kiddie Products information on new rates and new rates were negotiated. Δ also advertised in MA and contacted travel agents in MA trying to solicit business. Employee of Kiddie Products goes to Δ in Hong Kong where someone drowns. Π brings suit in MA

· Ct claims to use proximate cause test but will apply but for in certain instances (so probably more along the lines of Substantial)

· Purposeful availment

· Negotiations – YES (McGee, soliciting business and entering into K)

· Contacting MA travel agents – YES, soliciting business

· Advertising – YES, soliciting business

· Relatedness

· Proximate Cause – NO, cause of action was not directly related to the negotiations

· But-For – YES, but for Δ inviting Kiddie Products to enter into a K, Kiddie Products would not have entered into K and but for Kiddie Products entering into K with Δ, Π would not have stayed at Holiday Inn owned by Δ, and but for Π staying at Holiday Inn, Π would not have been injured

· Proximate cause – The contacts are the legal cause of the Π’s injury

· All courts will accept a proximate cause relationship

· Example of how jxn will be affected by which relationship standard is employed

· Shute v Carnival Cruise Lines – Π purchased a ticket in WA for a cruise, whereon Π was injured

· But-for – YES
· But for Π purchasing ticket in WA, Π would not have been injured
· Proximate cause – NO
· Cause of action was NOT based on purchasing the ticket but rather based on tortious activity once on the cruise
[image: image2.wmf]Quantity of Contacts

Continuous, Systematic

& Substantial

Continuous & Systematic

NO

????

YES

Sporadic

NO

NO

????

Single

NO

NO

????

Zero

But-For

Substantial

Proximate Cause

In the wake of

Substantive Relevance

Relationship between Cause of Action and Contacts

YES






E. Reasonableness requirement

i. Burden – Once Π has established purposeful availment and relatedness, the burden is on the Δ to try to defeat jxn based on unreasonableness
a. There is a strong presumption of reasonableness once purposeful availment and relatedness are satisfied
ii. Gestalt Factors to determine reasonableness (balancing test)
a. Interest of the Δ
· For foreign Δs, the burden will typically be high but that does NOT mean ct will find it unreasonable to assert jxn

· Burden has to be more than a harsh burden. The burden has to be a special burden

b. Interest of the forum state
c. Interest of the Π
d. Judicial efficiency (typically come into play when other states or nations involved)
e. Policy concerns (typically come into play when other states or nations involved)
iii. Asahi is the only case where purposeful availment and relatedness was satisfied but ct found no jxn based on reasonableness
· Asahi Metal Industry Co., Ltd v Superior Ct – All parties had settled and the only remaining dispute was between Cheng Shin (of China) and Asahi (of Japan) in a CA court. Purposeful availment and relatedness both satisfied

· No jxn based on reasonableness requirement

· Δ – Burden on Asahi is severe

· Forum state – CA interest is small here because original CA Π settled

· Π – Here, Π is Cheng Shin so no real interest in a CA forum

· Judicial efficiency & policy – Some foreign policy concerns favor Asahi and also not really efficient to have Hong Kong vs. Japan companies fight in CA ct

· HOWEVER, if Zurcher (CA resident) sued Asahi directly and purposeful availment and relatedness satisfied, then probably would find jxn in CA
a. Contrast with Nowak, where the court found reasonableness satisfied even where the burden on the Δ was severe
· Nowak v Tak How Investments, Ltd – MA injured Π was able to show purposeful availment and relatedness (see above). Δ argued against jxn claiming unreasonable for MA ct to assert jxn over Hong Kong Δ

· Jxn IS reasonable

· Δ – The burden is severe to represent in MA, but not any more severe than would be the burden on any Hong Kong Δ in MA ct

· Forum state – Strong interest in protecting MA citizens

· Π – Convenience to litigate in MA rather than in Hong Kong

· Judicial efficient – Hong Kong was unstable at the time, so more efficient to litigate in MA

· Policy – Not much to disprove reasonableness

V. “Minimum Contacts” and the Traditional Bases of Jurisdiction
A. Minimum contacts affect on in personam jxn
a. Minimum contacts established by International Shoe expanded the scope of in personam jxn established in Pennoyer
b. Enabled a state to reach outside of its territory to assert authority over an out-of-state Δ

B. Minimum contacts affect on in rem jxn

i. Minimum contacts is also applied to in rem jxn, BUT in a limiting (rather than expanding) way

ii. Types of in rem jxn

a. True in rem – Suit affects all persons related to the property

· NY resident owns CA property and CA files condemnation action on property

· There is a contact between CA, the forum state, and the property

b. Quasi in rem 1 – Π seeks to assert a pre-existing interest in property

· NY resident owns CA property and mortgage holder files foreclosure action in CA
· Δ has contacts with forum state through the mortgage

c. Quasi in rem 2A – Suit is somehow related to the property

· NY resident owns CA property and Π is injured in an accident on the property

· There is a contact between Δ and the forum state, though not a proximate cause relationship

· There can be difficulty establishing minimum contacts

d. Quasi in rem 2B – Suit has nothing at all to do with the property

· NY resident owns CA property. Injured Π attaches property to get jxn over Δ although injury is unrelated to the property

· There is no contact between Π and property

e. Suits quasi in rem are actually against the person behind the property and not about the property itself
· Apply minimum contacts with the person and the forum state
· Shaffer v Heitner – Π had 1 share of Greyhound stock but sued the directors for failing to adequately defend against an anti-trust suit. Π sued in DE by attaching stock held by directors (although stock was not physically in DE, DE statute provides that the situs of all stock issued by DE corporation is in the state). Directors argued that such attachment was violation of their due process rights

· Ct held this attachment was violation of due process rights

· Applied minimum contacts test

· Directors did not conduct any activity in DE

· Directors were not in any K relationship with anyone in DE (although the corporation itself might have been)

· Directors did not place any products into the stream of commerce

· Directors did nothing to cause an effect in DE

· Aftermath of Shaffer
· Quasi in rem 2B is eliminated as a way of acquiring jxn

· Harris v Balk is overruled – if the only basis of acquiring jxn is the presence of property in the forum state, but Δ cannot foresee being haled into ct in that forum state and Δ herself has no contacts with the forum state, the forum state cannot attach jxn 

· Exception – in certain cases, Quasi in rem 2B jxn can be obtained if the case involves real property

· Quasi in rem 2A can give jxn, but have to look carefully

· Important to look at ALL of the contacts between the Δ and the forum state

· Some cts say that after Shaffer, attachment is no longer necessary at the outset of the case

· However, if quasi in rem is all that is available, Π should still attach the property
iii. Limited appearance – When a Δ appears in court to litigate based on the merits of a case but only to the extent of the property attached
a. Jxn is waived as to the extent of the property
b. Distinguish with special appearance – where Δ does not waive jxn arguments
C. Physical presence

i. Cases deal with transient jxn
a. Typically, cases where out-of-state Δ was only briefly in the forum state BUT was served in the forum state for an unrelated matter

· Minimum contact and “traditional notions of fair play and substantial justice”

· Would fall under “single contact but unrelated” category where forum state could not obtain jxn over out-of-state Δ

· However, distinguish with these cases because here Δ is served while in the state
b. Minimum contacts established first in International Shoe does not affect the validity of jxn obtained over an out-of-state Δ who is served within the forum state so long as the Δ was voluntarily in the forum state
· This is a rebuttable presumption, but a strong presumption
· Burnham v Superior Ct – Husband was visiting CA from New Jersey on business trip, had some time so went to visit his children who were living with their mother in CA. While visiting his children, wife serves husband with divorce papers. Husband returns to New Jersey and argues CA cannot assert jxn over him because he does not have required minimum contacts with the state (J. Scalia wrote plurality opinion, but majority agreed with result that transient jxn is still valid method of obtaining jxn)

· Personal service within state has always been valid way of obtaining jxn

· So cannot argue it is violation of traditional notions of fair play and substantial justice

· Why reopen (idea goes beyond this... J. Scalia is saying the ways things have been is they way they should be so don’t reopen the issue... liberal justices would disagree cuz Scalia’s reasoning would prevent SCt from taking another look at gay marriage cuz that sort of marriage has always been considered wrong)

VI. Exercising Jurisdiction Under Federal Long-Arm Provisions
A. Rule 4(k)(1)(A): Borrowing law – When a case is filed in federal ct, the federal cts will rely on the jurisdictional statutes of the state in which the federal court sits
i. Applies even to cases based completely on federal law

B. Federal long-arm provisions
i. § 1335: Interpleader statute – Allows nationwide service of process. Interpleader enables a person who is unsure which of several claimants is entitled to a fund or a piece of property to sue all of the claimants in one action rather than having to litigate separately with the risk of being found liable to more than one of the claimants

ii. Securities and Exchange Act and Clayton Anti-Trust Act – Both have worldwide jxn. The ct applies a minimum contacts test with purposeful availment to the United States
a. Permits worldwide service of process in suits brought under either of these acts

b. Therefore, there are instances where a federal ct does not have to rely on a state’s statutes as per Rule 4(k)(1)(A)

iii. Rule 4(k)(2) – Allows federal cts to obtain personal jxn through worldwide service of process on claims brought to vindicate federal rights, if 

a. (1) Π can show that Δ is not subject to jxn under the laws of any state 

b. (2) And that the exercise of jxn is constitutional

C. Minimum contacts at the national level

i. When a federal ct is acting under a federal long-arm provision, it is no longer acting as a state ct but rather as a national ct
a. Therefore, minimum contacts is with the United States, not with a particular state
· Analysis proceeds under due process clause of the 5th Amendment (not the 14th Amendment)
· United States would have to show
· Purposeful availment with the United States
· Relatedness of contact with claim
· Δ could rebut by showing unreasonableness
· Which would likely be easier in this case than in a state case
D. Service within the United States – Most cts that have addressed this issue have insisted that when a Δ is served within the United States under a federal long arm statute, due process requires that Δ at least have minimum contacts with the United States as a whole
E. Rule 4(k)(1)(B): 100-mile bulge rule – Allows parties who are added to a suite to be served within a 100-mile radius of the federal courthouse, even if this is outside the state where the court sits, as long as service occurs within the United States

i. Most cts have held that the party served must have “minimum contacts” either:
a. (1) with the state in which the federal ct sits
b. or (2) with the bulge area
ii. Most useful in Northeast US where many states are small and close together
VII. Challenging Lack of Jurisdiction Over the Defendant
i. The burden of proof
ii. Typically, the Π must show, by a preponderance of the evidence, that the ct has jxn over the Δ

iii. Long-arm statute Δ
a. At the outset, Π may not know enough about Δ’s contacts with the forum state

· Federal district cts, at its discretion, can “assist the Π by allowing jurisdictional discovery unless the Π’s claim is clearly frivolous”

B. Direct attack
i. A direct attack on the ct’s jxn over the Δ may be made by:

· Motion to quash service

· Motion to dismiss

· Included in the answer

ii. Some state require a special appearance, where Δ comes into ct to attack jxn

iii. Waiver
a. Δ has to be careful not to waive jxn
· Most states, Δ waives Q of jxn if she fails to raise objection as part of her first filing or appearance in ct
· Some states, objection has to be made by itself (no other objections)

b. Once personal jxn is waived, cannot be challenged either directly or indirectly

iv. Compare federal and state cts
a. Federal Ct ( 
· Rule 12 (b)(2) ( Objection to jurisdiction

· Rule 12 (g) ( Permits Δ to combine a Rule 12(b)(2) objection to jxn with other objections under the rule (like subject matter jxn or venue) without waiving jxn objection (must be included in first filing)

· However, if Δ files a motion with any Rule 12(b) defense, she cannot later file objection under Rule 12(b)(2)

· Rule 12(h) ( If Δ omits the objection to jxn from 12(b) motion to dismiess, it cannot be raised later in her answer to the complaint

· Δ can file an answer and include lack of personal jxn as an affirmative defense

· If motion to dismiss based on jxn is denied, cts may allow an immediate interlocutory appeal to have that ruling reviewed by a higher tribunal
b. State Ct (
· In CA, if Δ’s motion to dismiss for lack of jxn is denied, a Δ who wishes to preserve that objection must EITHER:
· Take an immediate interlocutory appeal
· Allow default judgment to be entered against her
· Once Δ litigates on merits of the case, she waives objection to personal jxn

· Also, in CA, Δ cannot file an answer as an answer will be considered general appearance and therefore jxn is waived

· HOWEVER, in most states AND in federal cts, if a trial ct denies a Δ’s motion to dismiss and no immediate appeal is taken, the Δ may proceed to trial and still preserve her jxn objection for appellate review after there has been a final judgment in the case (see Helicopteros Nacionales de Columbia S.A. v Hall)

c. Δ fails to object to jxn

· IF a Δ fails to object to personal jxn in the trial ct, cannot raise issue on appeal

· Not presented in trial ct so cannot be used as basis for appeal

· In federal ct, Δ can make a motion under Rule 60(b)(4) asking the trial ct to set aside judgment as being void
· Δ can go to trial ct at any time to ask to set aside judgment

· However, some cts in these cases shift burden to Δ to show personal jxn was lacking

C. Collateral attack
i. A collateral attack is an attack that occurs in a separate proceeding
a. Typically, when winning Π tries to enforce judgment in another state

ii. Waiver
a. If personal jxn is waived (IE by general appearance), losing Δ cannot raise objection collaterally

b. Special appearance – Δ can go to ct specifically to challenge personal jxn. HOWEVER, if Δ loses, she is deemed to have waived personal jxn
· In CA – Δ can file a writ of mandate with Ct of Appeal

· Federal – Δ preserves the issue for appeal

iii. Default judgment
a. This is the ONLY time a losing Δ can collaterally attack personal jxn

b. The cts do not like default judgments (policy)
c. Federal ct – Rule 60(b)(4) ( Δ can ask the ct to re-open the matter (no time limit to personal jxn issues)

d. PROF – safer to make special appearance and take chances

· If Δ allows default judgment and later loses objection to personal jxn, Δ is stuck with the default judgment without ever having chance to defend herself

	FOR THE FINAL – DO NOT NEED TO GO INTO INTRICATE DETAIL RE: PERSONAL JURISDICTION. PROF. IDES INDICATED THAT A GOOD EXAMPLE OF PERSONAL JXN DISCUSSION FOR THE FINAL IS FOUND IN SCHOOT V UNITED STATES
Vorbau is subject to the personal jurisdiction of this Court by Fed. R. Civ. P. 4(e) and Ill. Rev. Stat. ch. 110 § 2-209 (1985). The Illinois long arm statute provides that if any person, in person or through an agent, does any of the acts enumerated in the statute, they submit to the jurisdiction of the Illinois courts. Section 2-209(a)(1) provides that the transaction of any business within Illinois is such an act. The Government has alleged that Vorbau was president of an Illinois corporation and resided in Illinois at the time the acts, out of which this action arose, took place. The fact that counter-defendant Vorbau has since moved out of state does not insulate him from the long arm jurisdiction of the state of Illinois for acts that took place while he lived and worked in the state. Therefore, it is clear that this Court has personal jurisdiction over Vorbau.
Schoot v United States (pg 705)




SERVICE OF PROCESS AND NOTICE
I. Introduction and Overview
A. Π’s checklist
i. Personal Jxn

a. Statute

b. Due process

ii. Service of process

a. Statute

b. Due process

· Service of process can be waived or contested just as with personal jxn

B. Federal and State rules
i. Federal Rules of Civil Procedure 4 ( Incorporates law of state in which the United States District Court sits and of state where service made

ii. California Code of Civil Procedure § 413.10 ( Similar to FRCP 4, but with different timeframes

II. Mechanics of Service: Rule 4
A. FRCP 4(d): Request for waiver of service
a. Rule 4(d)(2):
b. Δ has duty to avoid unnecessary costs of serving the summons

· If Δ doesn’t waive and cannot show good cause for not waiving, she will be responsible for all costs associated with formal service of process

c. Waiver only applies to certain types of Δs

· Individuals in the United States

· Individuals in a foreign country

· Corporations and associations

ii. Waiver process

a. Π sends a copy of complaint to Δ by first class mail (or other reliable method)

b. Π also sends a Notice of Lawsuit and Request for Waiver of Summons

c. Π also sends a “Waiver of Service of Summons”

· Δ signs and returns Waiver of Service of Summons

· Δ has 60 days after Waiver is sent to answer the complaint

· Δ has 30 days to respond to waiver request (60 days if outside of United States)

iii. Δ would want to refuse waiver if statute of limitations could run by the refusal

a. Typically, statute of limitations  is tolled only by (1) service or (2) by filing of a waiver

b. If Π does not receive waiver within 30 days, she has to go through formal service

· BUT, if formal service is after statute of limitations, she has no case

iv. It doesn’t matter if Δ receives actual notice of the lawsuit, if service is improper, the ct has no power to enter judgment

B. Formal service of summons and complaint
i. Types of Δ (authorized means of service depends on the character of the particular Δ)
a. Rule 4(e): 
Individuals in the US

b. Rule 4(f): 
Individuals in a foreign country

c. Rule 4(g): 
Infants and incompetents

d. Rule 4(h):
Corporations and associations

e. Rule 4 (i):
United States, its agencies and officers
f. Rule 4(j):
Foreign states, or American state and local governments

ii. Individuals
a. Rule 4(e)(2): Allows Π to serve Δ:

· Personally

· At dwelling

· Or to an agent authorized by appointment or law

b. Rule 4(e)(1): Allows Π to employ any mode of service authorized by the law of either (1) the state where the federal ct sits or (2) the state where service is to be affected

iii. Corporations, Partnerships, and Associations
a. Rule 4(h)(1): Allows Π to deliver a copy of the summons and complaint to 

· an officer, 
· A managing or general agent, 
· Or to any other agent authorized by appointment or by law
· The individual must be sufficiently connected with the company’s operations to render it likely that service on that individual will provide notice to the Δ
· American Institute of Certified Public Accountants v Affinity Card, Inc. – Π went to serve Δ at Δ’s office. Δ corporation in an office which housed 3 separate companies. Π served Patrick McDonald, VP of Primecard (not Δ corporation). McDonald made no representations that he worked for Δ or was an agent of Δ. Π filed affidavit of service and default judgment entered in favor or Π. Δ filed motion to vacate under FRCP 60(b)(4), vacate the judgment as void
· Because default judgment, decide on merits in favor of moving party

· Insufficient service of process on corporation

· Officer of Δ – NO

· Managing or general agent – NO

· Other authorized agent – NO

· Didn’t matter that Δ received actual notice of suit
· Here, in interest of fairness, ct granted motion to dismiss on condition that Δ accept service through its attorneys

· FRCP 60(b)(4) gives cts discretion in interest of justice
iv. Substantial compliance
a. State and federal cts often take a liberal approach to service of process, accepting substantial compliance with the service rules rather than demanding strict adherence to all of their technicalities

· Distinguish:

· Affinity Card – Service of process left with individual who was not employed by Δ, did not really work with Δ but only shared office space with Δ. Therefore, service was inadequate
· Direct Mail Specialist – Service of process left with receptionist who was not really a managing or general agent and who also, in fact, was actually employed by a third party employer. However, ct held service substantially complied with Rule 4 and was therefore adequate

b. LIMITS – Judge must distinguish between mere technical errors and a complete disregard for Rule 4

c. If service is made under one of the Rule 4 provisions that allows federal cts to borrow state service rules, the ct must ascertain whether the state in question accepts mere substantial compliance

C. Rule 4(m): Time limit for effecting service – Authorizes a federal ct to dismiss an action “without prejudice” as to any Δ in the United States who is not served within 120 days after the filing of the complaint

i. The ct must extend the time of service if the Π shows good cause for the failure

III. The Due Process Right to Notice
· One of the fundamental requirements of due process is that a person who is made a party to a lawsuit must be afforded adequate notice of that suit
A. Due Process
i. Due process clause
a. “Nor shall any state deprive any person of life, liberty, or property without due process of law”

· Therefore, only applies to state action

· However, if a court is asserting personal jxn over a person, that is state action
ii. Fundamental requirements of due process
a. Apprise interested parties of the pendency  of the action

b. Afford interest parties an opportunity to present objections

c. Convey required information

d. Afford reasonable time to make appearance

iii. Reasonableness of notice
a. Notice is itself reasonably certain to inform those affected
b. OR the method chosen is not substantially LESS LIKELY to give notice than any other feasible and customary substitute
· Mullane v Central Hanover Bank & Trust – Δ was a trustee of several small trusts, which it merged into a larger trust (pro-rata). Δ sought a Settlement of Account for the first year – if approved, settlement relieves Δ of liability during settled period, including breach of fiduciary duties. There were both known and unknown beneficiaries to these trusts. As per NY statute, Δ gave notice of Settlement of Accounts by publication
· Due process VIOLATED as to known beneficiaries

· State deprivation of life, liberty or property - YES

· Notice reasonably certain to inform – NO

· Form chosen is not substantially less likely to work than other forms – NO, these were known beneficiaries so a form substantially more likely to inform would have been by mail

· Due process  NOT VIOLATED as to unknown beneficiaries

· State deprivation of life, liberty or property - YES

· Notice reasonably certain to inform – NO

· Form chosen is not substantially less likely to work than other forms – YES (what other form could Δ use to inform unknown, and we assume un-ascertainable, beneficiaries?)
iv. Π duty to use due diligence to identify ascertainable parties that will be affected by action
a. Posting – Typically will not be effective method of service unless notice is posted on the affected party’s property with a substantial likelihood that the notice will not be torn down

· Mennonite Board of Missions v Adams – Π was the mortgage holder of property owned by Moore. Mortgage was on public records. Moore didn’t pay her taxes and eventually lost the property by tax sale (where property was purchased by Adams). County sent Moore letters about the tax sale and posted information on courthouse door. Π did not receive any notice of the pending tax sale
· Due process VIOLATED

· State deprivation of property – YES, Π loses property interest in mortgage and clearly state action

· Method reasonably calculated to apprise affected party – NO

· Method chosen is not substantially less likely to inform affected party – NO (method selected was substantially less likely to inform Π than if county searched public records, identified Π, and notified Π directly)

· Posting on courthouse was to inform people of the sale, not to inform Π of potential loss of property

b. Service by first-class mail
· Some cts will require Π attempted other methods first before resorting to mail

· Some cts will accept first class mail as service of process if Δ actually received the notice

· Some cts will accept service by first class mail if the suit is one that requires expedience (IE Bankruptcy)

IV. Prefiling Waiver and Consent
A. Cognovit clause vs. Confession of Judgment
· Issue deals with contractual waiver of due process rights to notice or contractual consent to judgment without notice or hearing
· Cognovit clause – Signed by a party BEFORE there is any claim (“IF I default in the future, THEN I waive my rights to notice and a hearing on liability on default”)

· Confession of Judgment – Signed by a party AFTER there is liability (“Yes, I am liable under some legal standard for past behavior and accept judgment against me”)

· Both involve due process issues. However, many cts accept either or both provided that:

· Party who signs either cognovit clause or confession of judgment did so:

· Voluntarily

· Knowingly

· Intelligently
· Underwood Farmers Elevator v Leidholm: Δ Leidholm contracted to sell oats to Π but was unable to deliver because of weather conditions. Δ signed a Confession of Judgment, but only did so because Π’s agent said it was a “formality” and that Π would not try to collect but rather would try to work out payments terms with Δ. Later, Π received judgment against Δ based on Confession of Judgment
· Ct reverses and remands judgment, Confession of Judgment is NOT valid
· Voluntarily – YES
· Knowingly – YES
· Intelligently – NO, Δ was misled by Π and signed in reliance
· Standard is much stricter when dealing with cognovit clause
· Overmyer v Frick – Party signed a cognovit clause (party were sophisticated businessmen and also represented by attorneys). Later tried to get rid of the cognovit clause

· Cognovit clause upheld

· Voluntarily – YES

· Knowingly – YES

· Intelligently – YES, sophisticated businessmen who were represented by council

· Cts that do not accept either clause will accept judgments entered by states that do allow such clauses under Full Faith and Credit Clause

V. Policy-Based Immunities and Exemptions
A. Witness immunity (NOT recognized in CA)
i. Applies to anyone participating in a case (witnesses, parties & attorneys) when they are in a state for the purpose of participating in that case
a. Want to encourage people to participate in cases without fear of service of process

ii. Immunity ends when:

a. Person conducts unrelated business activities

b. Person engages in any activity that substantially goes beyond initial purpose of their presence in forum state

iii. EXCEPTIONS: 

a. If the witness would be subject to long-arm jxn, okay to serve while in forum state

b. If the immunity would undermine the purpose of the original action 

· Typically, in closely related cases

· Fun-Damental Too, Ltd v Hwung – Δ is in NY to testify in a related case (Fun-Damental, Too v Gemmy Industries) where both cases involve the same “trade-dress” claims. While in NY, Δ goes to visit Gemmy Industries but does not conduct any business. Then, same Π in original case serves Δ here with process
· Territoriality – Pennoyer
· Found and served while in forum state = jxn

· Witness immunity APPLIES

· Δ in forum state to testify as a witness

· Δ did not conduct unrelated business activities
· Δ did not do anything substantially beyond initial purpose of his presence

· Exceptions do NOT apply

· Δ NOT subject to NY long-arm jxn

· Original action is with 2 different Δs so immunity does NOT undermine purpose of original action

B. Trickery or Fraud
i. Well established law that if a person is induced by fraud or trickery to come within the jxn of a ct for the purpose of procuring service of process, service should be set aside

a. Issue is proving fraud or trickery

· Bright-line rule: When inviting potential Δ into forum state
· If Π invites Δ into forum state

· Π MUST inform Δ that Δ might be served

· Π MUST give Δ a chance to leave
· May Department Stores Co. v Wilansky – Δ wants to resign from Π. Exec of Π invites Δ into forum state asking for further negotiations (even flies Δ in corporate jet). Before Δ arrives, over a weekend, Π prepares suit in case negotiations don’t work. Parties negotiate and when no agreement is reached, Π serves Δ. Δ argues service is not valid
· Service was by fraud/trickery and therefore ineffective
· Π invites Δ into forum state – YES
· Π did not inform Δ that Δ might be served – YES
· Π did not give Δ an opportunity to leave - YES
b. For trickery or fraud, service is quashed (but complaint is NOT dismissed)
ii. While Π CANNOT use trickery or fraud to induce Δ into forum state, Π IS PERMITTED to use trickery or fraud to serve a Δ who is already in the state voluntarily
VI. Notice and Hearing When Property is Attached
A. Due process issues with attached property
i. Due process requires that whenever a state action results in loss of life, liberty or property, the affected party has a right to know of the suit and to defend herself

ii. The issue with property is that some nasty people can run off with the property if they are ruled against in any pre-attachment hearing

B. Prejudgment attachment of property
i. Situations in which this might occur

a. As a basis for obtaining quasi in rem or in rem jxn

b. Π with a pre-existing interest in property seeks to repossess that property

c. Π wants property as a security for a possible future judgment

ii. Mathews v Eldridge Test (Balancing test used in all due process cases – Here, used to determine whether or not a pre-attachment hearing is warranted)
· The private interest of the person being harmed that will be affected by the state action
· The risk of an erroneous deprivation, and the probable value of any additional safeguards
· Additional safeguards in this context would be a pre-trial hearing
· The interests of the party seeking attachment, including exigent circumstances
· If the private interests and risks of erroneous deprivation outweigh interests of party seeking attachment, then proceed with a pre-attachment hearing
· Basically, in the absence of exigent circumstances, the property owner is entitled to notice and a pre-attachment hearing
· Connecticut v Doehr -  Original case involved DiGiovanni (DiGi) assault and battery complaint against Doehr. DiGi, in order to attach Doehr’s house, submitted an affidavit alleging specific facts, these allegations were reviewed by a judge, and the judge permitted attachment without a hearing. Doehr argued attachment without a hearing was a violation of his due process rights

· Due process

· Doehr is being deprived of property by state action (attachment)

· Mathews balancing test NOT satisfied
· Private interests of person being harmed – HIGH, Doehr is unable to sell his house, encumber with 2nd mortgage or get line of credit, etc

· Risks of erroneous deprivation – MODERATE to HIGH, decision is based solely on DiGi’s allegations and Doehr did not have any opportunity to contest

· Interests of party seeking attachment – LOW, DiGi submitted no evidence that Doehr attempted to sell or otherwise hide the house from judgment

· Therefore, Doehr should have been permitted pre-seizure hearing

· Assuming no pre-attachment hearing necessary

· Mitchell standard was satisfied

· Π allege specific facts – YES

· Review by judge – YES

· Prompt post-seizure hearing – Assume YES

· However, if exigent circumstances exist so that the interests of the party seeking attachment outweigh private interests and risks of erroneous deprivation, Π can attach property without a pretrial hearing so long as the Mitchell Standards are adhered to
iii. Mitchell Standard – IF property is attached without a pre-attachment hearing, the following standard must be adhered to:

a. Π must allege specific facts as to why attachment is warranted

b. The allegations must be reviewed by a JUDGE (and not a clerk)

c. Δ must be given an opportunity for a prompt post-seizure hearing
SUBJECT MATTER JURISDICTION
I. Overview: General Principles of Subject Matter Jurisdiction
A. Personal Jxn vs. Subject Matter Jxn
i. Personal Jxn: Pertains to the authority to exercise power over persons or property consistent with Due Process

a. Can be waived by affected parties

ii. Subject Matter Jxn: Pertains to the authority to exercise power over particular types of lawsuits

a. Subject Matter Jxn CANNOT be waived

b. If a ct proceeds without SMJ, there is a good chance that any judgment will be void

c. Derivative – A federal appeals ct or the US Supreme Ct CANNOT exercise SMJ if the original federal trial ct did not have SMJ. However, so long as the original federal trial ct had SMJ, federal appeals ct and US SCt has SMJ as well

B. Three forms of Subject Matter Jxn:
i. Type of legal issue

a. Probate

b. Civil Rights

c. Family Law

· In CA ( There is only 1 system of cts, the Superior Cts

· The Superior Ct handles all types of claims

· Different divisions of the same Superior Ct system handle different issues

ii. Amount in controversy
a. Maximum or minimum

· In CA ( There is small claims ct where there is a maximum amount in controversy

iii. Characteristics of the parties

a. Government entity

b. Juvenile

c. Persons for different states (Diversity)

C. Courts of General Jxn vs. Courts of Limited Jxn
i. General Jxn: Courts that handle all types of claims

a. IE – CA Superior Ct

ii. Limited Jxn: Courts are limited as to the types of claims it can hear

a. IE – All federal cts are cts of limited jxn

II. Subject Matter Jurisdiction in Federal Courts
A. Constitutional and statutory dimensions of SMJ
i. In order for a federal ct to have SMJ, it MUST be conferred by BOTH a constitutional AND a statutory provision

a. Exception – Original jxn of the US Supreme Ct is the only jxn that does NOT require a statutory basis

ii. Constitutional dimension: Article III – 9 Categories of federal ct jxn
a. Arising under the Constitution, laws and treaties of the US
b. Between citizens of different states

c. Between a state, or citizens thereof, and foreign states, citizens or subjects

d. Affecting ambassadors, other public ministers and consuls

e. In admiralty and maritime jxn

f. To which the US shall be a party

g. Between two or more states

h. Between a state and citizens of another state

i. Between citizens of the same state claiming lands under grants from different states

iii. Statutory dimension: 28 USC §§ 1254-1367
a. Constitution gives a list of possible subjects federal cts can hear

· Congress can limit this list (Congress has always limited this list)

b. § 1331 – Federal Question cases

c. § 1332 – Diversity & Alienage cases

B. Federal Question Jxn
i. Article III “Arising Under” Jxn:
a. Article III ( “Arising under the Constitution, laws and treaties of the US”

· In any state case, there is a potential for a violation of a parties Due Process rights, so there is a potential for a claim arising under the Constitution
· Article III gives the broadest possible range of federal question jxn
b. Osborne Potential Federal Ingredient Test
· This test asks whether there is a potential federal ingredient in a case

· Does not look at when the potential federal ingredient actually arises in a case or could potentially arise in a case

· IOW – doesn’t matter if there is a potential federal ingredient that could be raised not at the outset but at any time during the proceedings

· Doesn’t matter if there is an actual federal ingredient, only if there is a potential for one

· Osborne v Bank of US – The Bank of the US was not a government entity but was a private entity chartered by the US (operating similar to the way the Fed operates today). The State of Ohio imposed a tax on bank notes issued by the Bank of US, but the bank claimed immunity from the tax because of their federal charter. The Bank sued Osborne (the tax collector) in federal ct and the State of Ohio argued that the case should be in state ct because the fed ct did not have SMJ

· Ct gave SMJ to federal ct

· Form of SMJ

· Type of issue – NO, could arise out of state or federal law

· Amount in controversy – NO

· Characteristics of party – YES, Statute establishing bank gave federal cts SMJ over any case involving the bank

· Article III “Arising Under”

· Ct adopts Potential Federal Ingredients test

· Lurking beneath any case involving the bank would be the question of whether the federal statute establishing the bank was constitutional

· Therefore, even if Π brought breach of K (state law) claim against the bank, fed ct would have SMJ cuz of the potential that the bank’s charter was unconstitutional

· Problem – Basically every case has a potential federal ingredient (IE – Due Process violation)
c. 28 USC § 1257: The US Supreme Ct can review the judgment of the highest state ct (State supreme ct), if a federal question was raised or if the constitutionality of a state statute was raised

ii. Statutory “Arising Under” Jxn:
a. 28 USC § 1331: “The district cts shall have original jxn of all civil actions arising under the Constitution, laws or treaties of the United States”
· NOTE – Although § 1331 sounds similar to Article III arising under, 

· § 1331 “Arising Under” ≠ Article III “Arising Under”

· § 1331 “Arising Under”:
· The cause of action under which the Π sues is created by federal law;

· OR the cause of action under which the Π sues includes an essential federal ingredient
· § 1331 vs. § 1257: 
· § 1331 gives federal cts power to hear cases where a federal question is raised at the outset of the case, meaning the federal question is key to the case

· § 1257 gives the US Supreme Ct to review cases where a federal question might not have been raised at the outset but somehow became part of the case during trial

· State law predominates at the outset of these cases, so state cts should get first crack at these cases
· Under Osborne Potential Federal Ingredient Test, federal cts would have jxn to hear these cases from the outset (cuz of the potential that a federal ingredient would become part of the case)

b. The Creation Test
· Anything attached to a federal statute

· Claim is expressly or impliedly created by a federal statute

· Substantiality: In order to establish federal question jxn, the federal claim or cause of action must be “substantial”
· If the claim or cause of action is frivolous, ct will dismiss for lack of SMJ

· Right of action, express vs. implied
· Express right of action: Congress, in the language of the statute, expressly grants a private right of action to enforce rights or immunities created by that statute or by some other federal law

· Implied right of action: Cts apply the following rather strictly – If congress did not expressly grant a private right of action, lean towards no right of action. 4 Factors
· Was Π one of the class for whose especial benefit the statute was enacted

· Is there any indication of legislative intent, explicit or implicit, either to create such a remedy or to deny one

· Would implying a private remedy be consistent with the underlying purposes of the particular legislative scheme

· Is the claim in question one traditionally relegated to state law

· Exception: In certain (very few) circumstances, Congress enacts a federal statute, but enforcement of which relies on application of state law. In these cases, although the case arises under the federal statute, SMJ could be denied (this is a RARE EXCEPTION)
· Shoshone Mining Co. v Rutter – A federal program allowed individuals to stake mining claims to federally owned lands. Federal statutes also authorized persons with adverse claims to such lands to sue one another in a court of competent jxn. However, substantive law to be applied was either local custom or state property law (nonfederal law would determine ownership)

· Created under federal law? YES, created under federal program

· Substantial – YES, federal program was at the heart of the issue

· Right of action – YES, private right of action

· SMJ NOT granted – right of action relied on state law so fed ct did NOT have SMJ

c. The Essential Federal Ingredient Test
· Elements/factors
· Claim is not created by federal law
· Claim raises a point of federal law
· The point of federal law must be actually disputed
· The federal law claim must be substantial to the claim

· Either:

· Within the context of the case

· OR as a matter of policy

· Federal jxn of the claim would not upset the jurisdictional balance between federal and state cts (don’t want to open the floodgates)

· Smith v Kansas City Title & Trust – Π was a former employee at Δ but was dismissed because he objected to purchase of bonds created by federal statute. Π objected to the purchase because he felt statute was unconstitutional. Π files suit in federal ct

· Claim

· Breach of fiduciary duty to shareholders (state law tort)O

· Creation

· Created under federal law – NO

· Essential Federal Ingredient test – YES

· Point of federal law – YES

· To win breach of fiduciary duty claim, Π must show

· Δ owed duty to shareholders

· Δ breached that duty

· Breach duty because bonds were invalid because federal statute creating the bonds were unconstitutional
· Actually disputed – YES, Π was fired over this issue

· Substantial – YES, a federal statute could be proven unconstitutional, this is substantial

· Jurisdictional balance NOT upset – YES, this only deals with cases involving the particular statute in question, very limited # of cases

· Grable & Sons v Darue Engineering – Δ purchased property by quit claim deed from the government. Π, previous owner of the property, contests ownership arguing he did not receive sufficient notice as per federal notice statute. Π files in state court and Δ removes to federal ct (removal – only permissible if Π could have filed in federal ct to begin with)

· Essential Federal Ingredients Test

· Not created by federal law – YES, this is a property law question, therefore a state law question

· Point of federal law – YES, in order to win, Π would have to show that government did not comply with notice statute

· Actually disputed – YES, issue speaks to the core of the case

· Substantial – YES, this is clearly a non-frivolous claim

· Policy based substantiality – Need a uniform approach to taxing property sale, not 50 different interpretations

· Jurisdictional balance NOT upset – YES, this would only open the federal ct doors to quiet title actions based on insufficient notice
d. The Well-pleaded Complaint Rule: A method for limiting the scope of the creation and essential federal ingredient tests to federal questions that are integral to the Π’s prima facie case
· The federal question MUST be part of the Π’s prima facie case

· Π CANNOT argue that the Δ might or will likely raise a federal question based defense

· Limits § 1331 to actual federal ingredients
· The Rule Against Artful Pleading – Cts will remove a case to federal ct if the Π manipulates her claim to try to make it look like a state law claim so that it will not be removed to federal ct
· Applies when there is NO state law claim for relief but the Π tries to make it look like there is one

· Π IS entitled to make a state law claim in state court where an injury has both a federal and state law issue

· Preemption and the well-pleaded complaint rule

· Typically, arguing that a federal statute preempts state law will be a defense so cannot serve as a basis of jxn consistent with the well-pleaded complaint rule
· Louisville & Nashville Railroad Co. v Mottley – Δ Louisville & Nashville RR Co. settles with Π Mottley for an accident claim by contractually agreeing to provide Mottley with free transportation for life. Thereafter, a federal statute is passed that makes it illegal for a RR to provide free transportation, so Δ stops offering to Π. Π files complaint in federal ct for breach of K and Δ argues no SMJ. Π argues there is subject matter jxn because Δ will raise likely raise the defense that the federal statute preempted their contract
· Creation test – NO, claim arises out of state K law

· Essential federal ingredient test 

· Federal law – YES, IF Δ raises defense re: federal statute

· Actually disputed – YES, in lower ct case, federal law argued as affirmative defense

· Substantial – YES, to this particular case

· Jurisdictional balance NOT upset – YES, only deals with Ks that could have been preempted by a particular federal statute

· Well pleaded complaint rule – VIOLATED

· Π’s claim is for breach of K

· Show (1) existence of valid K and (2) breach of K

· Δ could argue affirmative defense that federal statute preempts K
· However, this is NOT part of the Π’s prima facie case
· Therefore, federal ct did NOT have jxn
· SCt jxn is derivative of lower federal ct
· Therefore, SCt did not have SMJ
· Strong preemption – Special cases where Congress not only attempted to preempt state law but also intended to supplant any state regulation

· Preemption here is not a defense but redefines the Π’s claim so SMJ is satisfied

· Declaratory Judgment Act and the Well-Pleaded Complaint Rule
· Coercive and Non-coercive Judgments
· Coercive

· Money damages

· Injunction

· Non-coercive

· Declaratory (party sues for an answer to a question, not for money or injunction)

· Declaratory Judgment Act – Measure jxn from the view of the party who would have been able to file for coercive relief
· HYPO re: Declaratory Judgment Act: X claims Y is violating the federal Clean Air Act and threatens to sue Y for an injunction. Y files in federal ct seeking declaratory judgment that it is not violating the Clean Air Act

· Valid jxn

· Which party could sue for coercive relief – X

· Does X’s claim satisfy § 1331 – YES, created by federal Clean Air Act

· CONTRAST HYPO re: Declaratory Judgment Act: Same facts except X claims Y is violating the State Clean Air Act

· NO jxn

· Which party could sue for coercive relief – X

· Does X’s claim satisfy § 1331 – NO

· Creation test – NO, created by state law

· Essential Federal Ingredient Test – NO, purely a state law matter
C. § 1332: Diversity Jxn
i. § 1332: Introduction
a. Gives District Cts original jxn of all civil actions where the matter in controversy exceeds the sum or value of $75,000 (without interest and costs) and is between

· Citizens of different states

· Citizens of a state and citizens of subjects of a foreign state

· Citizens of different states and in which citizens or subjects of a foreign state are additional parties; 

· AND a foreign state as Π and citizens of a state or of different states

· If diversity statutory requirements are satisfied and Π seeks federal forum, federal ct does NOT have discretion not to hear the case

b. § 1332 limits constitutional diversity jxn just as § 1331 limited constitutional arising under jxn
c. Citizenship/Domicile – Determined when the suit is filed (Intent to stay indefinitely)

· Subjectively – does the party have an intent to stay there?

· Objectively – did the party do anything to evidence her intent to stay there?

d. Choice of law – The federal ct presiding over a diversity case will apply the law that a state ct in the forum state would apply
· If a CA state ct hearing the case would apply NY law, the federal ct in CA would also apply NY law

· However, while federal cts will borrow substantive state law, federal cts will apply federal procedural law
ii. Diversity of Citizenship
a. Complete diversity requirement – NO Π can be from the same state as ANY Δ

· While Article III gives federal cts jxn over cases “between citizens of different states”, § 1332 limits this jxn

· Π has burden to prove complete diversity of citizenship
· Lundquist v Precision Valley Aviation, Inc. – Π files a claim against Δ in federal ct for breach of promissory note (state law based breach of K claim). In complaint, Π claims to be citizen of FL while Δ is citizen of NH. Δ files Rule 12(B)(1) motion to dismiss arguing that Π is domiciled in NH. 

· Facts supporting Π claim to be FL domiciliary

· Owns property and lives in FL

· FL bank accounts

· FL driver’s license

· Wife runs FL farm

· Member of social clubs in FL

· Only spends summers in NH

· Most personal belongings in FL

· Files federal income tax returns from FL

· Facts supporting Δ claim that Π is domiciled in NH

· Owns and pays taxes on real property in NH

· Maintains a telephone line in NH

· NH driver’s license

· Voted in NH

· NH address on reports to NH Secretary of State

· Lower ct finds that Π is from NH and therefore no diversity jxn

· Higher ct defers to lower ct because lower ct (1) applied the correct standard and (2) was not clearly wrong

· Probably would also have upheld if found Π domiciled in FL

b. US Citizen domiciled abroad
· In cases where an individual is a US citizen but has established domicile abroad, she is not a citizen of any state

· Therefore, she cannot be sued in diversity because diversity jxn requires person to be a citizen of a state

c. Collusive creation of diversity – If a ct finds that a Π has assigned interest in a lawsuit solely to create diversity jxn, cts will likely dismiss the complaint

d. Corporate (Dual) Citizenship
· § 1332(c): A corporation is deemed to be a citizen of:

· Any state by which it has been incorporated
· AND the state where it has its principle place of business
· makes it harder to get diversity jxn because it gives the corporation more states of citizenship
· Determining principle place of business:
· Nerve Center Test: Where the main offices are, main corporate decisions made, where board meets, etc

· Typically used when the corporations activities are pervasive throughout the country

· Place of Activity or Operations Test: Where most of the corporations activities are

· Typically used when there is one main center of activity

· Total Activity Test: Balance the Nerve Center Test and Place of Activity Test to determine principle place of business

· Tubbs v Southwestern Bell Telephone Co. – Π filed personal injury action against Δ in TX state ct. Thereafter, Δ removed the case to federal ct based on diversity jxn (Π is citizen of TX and Δ alleges it is citizen of MO). Π files Motion to Remand, arguing that diversity is not satisfied because Δ is a citizen of MO and of TX

· Facts re: Δ

· Incorporated in MO – so a citizen of MO

· Operates in TX, AR, KS, MO, and OK

· 56% of operating revenue from TX (vs. 17% from MO)

· 57% of bills were from TX customers (vs. 17% from MO)

· >50% of wages were to TX employees (vs. 27% from MO)

· 57% of total assets in TX

· Board of directors/executives

· 10 of 31 officers in TX

· Including Chairman of Board/CEO & Secretary

· 18 of 31 officers in MO

· HQ

· Texas division in TX

· Midwest division in MO

· Principle place of business – Ct determines is TX

· Nerve Center – could argue either TX or MO

· Place of Activity – Leans more towards TX (used by this ct)

· Total Activity – Seems to lean towards TX

· Ct holds NO DIVERSITY because Δ principle place of business is TX and Π is citizen of TX

· Unincorporated associations are citizens of every state in which a member is a citizen (so, very difficult to get diversity jxn over an unincorporated association)

· The forum doctrine – (Developed before § 1332(c) was amended in 1958 to include definition of corporate citizenship. This is a minority doctrine, most cts reject this doctrine)
· Some corporations are incorporated in more than 1 state, so § 1332(c)(1) makes it a citizen of each state of incorporation and of its principle place of business

· However, the forum doctrine states that if such a corporation sues or is sued in one of the states of incorporation, it will be considered a citizen of that state and of its principle place of business (all other states of incorporation will be ignored)

· But, if such a corporation is sued in a state where it is not incorporated, it will be a citizen of all states of incorporation and of its principle place of business

iii. Alienage: Cases involving aliens
a. § 1332 provides for diversity jxn where aliens are involved
· Permanent residents (green card holders): For diversity purposes, will be considered a citizen of the foreign country and a citizen of the state where she is domiciled
b. § 1332(a)(2): District cts shall have jxn of civil actions between citizens of a State and citizens or subjects of a foreign state
· Doesn’t distinguish between who is Π and who is Δ

· Alien can only be on 1 side of the case
· Issue: § 1332(a)(2), Article III and Permanent Resident citizenship

· A permanent resident is deemed to be a citizen of the state in which she is domiciled, but she is not really a citizen of either that state or the United States
· Therefore, if a permanent resident of CA (from Korea) sues a permanent resident of NY (from Taiwan), the suit is actually between citizen of Korea vs. citizen of Taiwan

· Article III does not allow for suits between aliens

· Therefore, § 1332(a)(2) cannot be interpreted as allowing this

	Illustration 1:  Beck (CA) sues Bono (Ireland)
· VALID under § 1331(a)(2) because citizen of a state and citizen of a foreign state
Illustration 2:  Beck (CA) sues Bono (Ireland, Perm Res of CA)
· INVALID under § 1331(a)(2) because Bono is considered a citizen of CA for diversity purposes; therefore, no complete diversity
Illustration 3:  Beck (CA) and Bjork (Iceland) sues Bono (Ireland)
· INVALID under § 1331(a)(2) because lack of complete alien diversity because alien on both sides of the case
Illustration 4:  Bjork (Iceland) sues Bono (Ireland, Perm Res of CA)
· INVALID under § 1331(a)(2) because Bono is only citizen of CA for diversity purposes, but really not a citizen so this is an unconstitutional suit between 2 foreigners

Illustration 5:  Boss (NJ) and Bjork (Iceland) sues Bono (Ireland, Perm Res of CA)
· INVALID under § 1331(a)(2) because no complete alien diversity



c. § 1332(a)(3): District cts shall have jxn of civil actions between citizens of different States and in which citizens or subjects of a foreign state are additional parties
· Allows for situations where there are aliens and citizens on both sides of a case (with complete diversity otherwise satisfied)

· However, there must be citizens of a state on each side of the case

· Aliens can be considered “additional parties” even if they are the most important parties to a case

	Illustration 1:  Beck (CA) and Bjork (Iceland) sues Boss (NJ) and Bono (Ireland)
· VALID under § 1331(a)(3) because action is between citizens of different states and in which citizens of foreign states are additional parties
Illustration 2:  Bono (Ireland, Perm Res of CA) sues Boss (NJ) and Bjork (Iceland)
· INVALID under § 1331(a)(3) because Bono is only a citizen of CA by permanent resident status and not really a citizen of CA, therefore, there is no “citizen of a state” on the left side of this case




· Eze v Yellow Cab Co. of Alexandria, Virginia, Inc. – Eze (of Nigeria) sued Yellow Cab (incorporated in VA with PPB in VA) and Akakpo (of Ghana) in federal ct based on diversity of citizenship under § 1332
· NO diversity jxn

· § 1332(a)(2) NOT satisfied

· There are aliens on both sides of the case

· § 1332 (a)(3) NOT satisfied

· There is no citizen of a state on the Eze side of the case

· Eze could have obtained diversity jxn under § 1332(a)(2) if he dropped Akakpo from the case, but for some reason didn’t do this

d. Exception to establishing SMJ at the time of filing: Dropping a party to save jxn
· Establishing Subject Matter Jxn

· Federal Question cases – Established at the time of filing by looking at the well pleaded complaint

· Diversity – Also established at the time of filing

· BUT, one side of the claim can drop a non-essential party in order to save diversity
· Dropping a partner IS DISTINGUISHABLE from dropping a party
· Unincorporated associations are considered single entities with citizenship in every state where a member is a citizen

· Dropping a member from an unincorporated association CANNOT be used to save diversity

· Grupo Dataflux v Atlas Global Group, LP – Involved a breach of K claim between Grupo (Mexico) and Atlas (partnership with partners in DE, TX and Mexico at the time of filing). Later, Atlas bought out 2 Mexican partners so citizenship only in DE and TX

· Alienage at the time of filing
· § 1332(a)(2) – NOT satisfied because Mexico on both sides of the case

· § 1332(a)(3) – NOT satisfied because no citizen of a state on the Grupo side of the case

· Exception: Dropping a party – NOT satisfied

· Dropping or buying out a member or partner is NOT the same as dropping a non-essential party

e. United States Citizens with Dual Nationality
· Typically, foreign citizenship is ignored for diversity purposes

f. Foreign Corporations with Principle Place of Business in the United States
· (Majority) The corporation is a citizen of both the foreign state and the state of PPB
· The corporation is only a citizen of the foreign state
· The corporation is only a citizen of the state of PPB
g. United States Corporations with Principle Place of Business abroad
· (Majority) The corporation is only a citizen of the state of incorporation
· The corporation is a citizen of both the state of incorporation and of foreign state
iv. Amount in Controversy
a. § 1332 diversity jxn requires an amount in controversy that exceeds $75,000
b. Principles related to amount in controversy
· Enforce standards of SMJ – a little less strict compared to enforcement of citizenship

· Π’s subjective and objective good faith allegation typically controls

· Subjective – What the Π actually thought

· Objective – What a reasonable person would believe under the facts

· Legal certainty – (sometimes a separate principle) Can be used as the objective measure of good faith

· Typically, if there is a legal certainty that the amount in controversy doesn’t satisfy the minimum required, the amount was not alleged in good faith

· Subsequent revelations are revelations made about the original circumstances under which the Π alleged the amount in controversy

· Can be related to legal certainty

· Π made what Δ thought was a good faith allegation as to amount in controversy but a subsequent revelation revealed to Δ that Π possessed facts that proved amount in controversy was not met to a legal certainty

· A subsequent revelation does not always divest a ct of SMJ

· Coventry Sewage Associates v Dworkin Realty Co – Case involved breach of a sewage contract. Assume complete diversity satisfied. Π provided sewage services and later increased rates. Δ objected to increased rates and temporarily stopped payment. Π filed suit in federal ct seeking amount clearly in excess of $50,000 requirement at the time. Later, Π found out pmts were based on a misreading of the water meter (Π received meter statement from Δ who had received it from 3rd party). Amount in controversy was thereafter reduced to about $8,000. Δ argued amount in controversy was not satisfied to a legal certainty so case should be dismissed from federal forum
· Case labeled this a subsequent event, but was more actually a subsequent revelation that did not divest ct of jxn

· Π alleged amount in controversy in good faith

· Subsequent revelation re: meter reading did not change fact that Π alleged amount in good faith

· Subsequent events should never be used to divest a ct of jxn (jxn is established at the outset of a case)

c. Aggregation of Claims
· 1 Π and 1 Δ: Π can aggregate all claims (related and unrelated) against Δ

· Multiple Π and 1 Δ: Each Π must independently satisfy amount in controversy

· 1 Π and Multiple Δ: Π must satisfy amount in controversy as to each Δ
· Exceptions:

· Single title or right (IE, Couple owns $75,001 car together and it is destroyed by Δ, can “aggregate” their claims... but PROF says its actually more like suing jointly)

· Joint and several liability (IE, where there are multiple Δ who are jointly and severally liable, can aggregate all claims against all Δs)

d. Determining Amount in Controversy in re: Declaratory and Injunctive Relief
· Consider:
· Π’s viewpoint: Amount Π will gain

· Δ’s viewpoint: Amount Δ will lose

· (majority) Either viewpoint: Whichever is greater

· Viewpoint of party invoking SMJ

D. Supplemental Jxn
i. Issue – When can a Π join a claim where there is no federal independent basis for jxn with a claim that does have an independent basis for jxn
a. Res judicata: Once a claim has been taken to judgment, the Π is barred from asserting that same claim again (so it is important for the Π to litigate all related claims at once or could be barred in the future)

b. Defining a claim
· (OLD) Primary rights: There was a list of about 8 primary rights (IE property rights or personal injury). Under this theory, a Π would have to bring all personal injury rights together under 1 claim or be barred by res judicata from raising them in the future

· (MODERN) Same transaction: A claim encompasses all claims that arise out of a factual occurrence (“common nucleus of operative facts”)

· Related – Constitutional “Case”: A constitutional case is a transaction (a series of facts) that give rise to a claim

c. Joinder principle: The idea that all related claims have to be brought together

· Primary rights: All claims under a listed primary right had to be brought together

· Same transaction: A broad definition in which all claims from the same factual occurrence should be brought together

· As applied re: supplemental jxn ( Since all claims that come from the same factual occurrence should be brought together, a Π seeking a federal forum should be allowed to bring claims that are from the same factual occurence

d. Judge-made doctrines of pendant and ancillary jxn (before Judicial Improvements Act of 1990 added § 1367 re: supplemental jxn)

· Pendant jxn: If a federal ct had jxn over a federal question claim between two parties, it could sometimes adjudicate a state-created claim between those same parties, even though it would not have jxn if the claim were brought separately

· The state and federal claim must derive from a common nucleus of operative fact, and must be so closely related that usually a Π would be expected to try them all in one judicial proceeding

· IE, must arise out of the same event or same transaction
· United Mine Workers v Gibbs – There were 2 unions, including Δ United Mine Workers. Π got a job at a mine, a contract with that mine to be a supervisor, and a haulage contract. Δ strikes against the mine (Π argued it was a secondary strike which is not permitted as per federal statute) and interfered with both Π’s contracts, which Π eventually lost. Π brought action in federal ct alleging: (1) Violation of Labor Management Act, federal law claim, (2) Interference with K to be a supervisor, and (3) Interference with haulage K. Federal ct took the case, dismissed the federal claim and awarded based on state law claims. The Q is whether federal ct could hear the state-law claims in the first place, and if so, whether they could still decide those claims once federal issue was tossed

· Ct allows jxn over state-law claims by pendant jxn

· Federal and state law claims arose out of a common nucleus of operative facts (same transaction or same case) – the strike

· Federal jxn over state law is permitted even after fed claim is tossed
· Jxn established at the outset

· Based on “Same Transaction” definition of a claim
· Pendant (and supplemental) jxn and discretion – Factors a ct should consider in deciding whether to rule on a state-law claim that the ct could hear based on pendant (or supplemental) jxn

· Federal ct has NO DISCRETION as to federal law claims under § 1331 or § 1332

· Dismissal of federal claim pre-trail: If not a lot of work has been put into the case and there is no federal issue to consider, federal ct should consider sending state law claims back to state ct

· Where state law issues dominate, the case should be sent to state ct

· If the federal and state law claims are closely interrelated, the federal ct should likely keep the case

· If the application of the federal and state laws to a case could overwhelm or confuse the jury, the federal ct could send the state law claims to state ct
· Ancillary jxn: Typically, in cases of diversity jxn for at least one claim between one Π and one Δ, and additional parties or additional claims were sought to be joined to the “core” claim

· Typically, gives fed ct jxn over certain types of claims made by parties other than the Π
· Once case is in federal ct based on diversity, party bringing in another party does NOT have to satisfy amount in controversy requirement

· Owen Equipment & Erection Co. v Kroger – Π Kroger husband is electrocuted and Π (of IA) brings negligence action against OPPD (of NE). OPPD filed impleader against Δ Owen (of IA) for indemnity. Π then files suit against Δ. Π settles with OPPD and only suit between Π and Δ remain

· Ancillary jxn (PROF refers to this as “pendant parties”) allowed OPPD to bring in Δ

· However, Π cannot use this to file suit directly against Δ

· Π would have to file in state ct against Δ (no complete diversity)
· Pendant party jxn: 
· In Kroger, ct rejected pendant party jxn over Π’s claims against Δ (state law claim between citizens of the same state)

· In other cases, Supreme Ct rejected pendent party jxn on grounds that it would be inconsistent with the intent of Congress
· Early cts allowed pendant party jxn when Congress did not expressly or impliedly negate it

· Aldinger v Howard – Π was fired from her job with Spokane County for living with her boyfriend. Π then sued several Δs, including the county and her boss. Claims against boss were based on federal statute. However, claims against the county were based purely on state law

· Independent basis of jxn – YES, claim against boss arises out of federal law (§ 1331)

· Common nucleus of operative facts  - YES

· Ct did NOT allow pendant party – upon review of federal statute, allowing pendant party jxn to bring in county was against implied congressional intent
· Later cases ruled that pendant party jxn would only be allowed if the statute expressly or impliedly authorized it (but doesn’t make much sense cuz if a federal statute allows a Π to bring in other parties, the case goes to federal ct based on § 1331)

· Finley v United States – Π brought suit against the United States (federal tort claim) and the city of San Diego and its utilities (state law claims). Π argued to allow pendant party jxn over city and utilities cuz relationship with federal claim against US

· Ct did NOT allow pendant party jxn because Congressional statute did not expressly or impliedly authorize such suit

· Basically, there is no more pendant party jxn
ii. § 1367: Supplemental Jxn
a. Added in 1990 as part of the Judicial Improvements Act. Incorporated the ideas of pendant and ancillary jxn (so they are not gone, but rather codified)

b. § 1367(a): 

· When the district cts have original jxn of civil action

· The cts have supplemental jxn over:

· Claims that are so related to claims in the action with original jxn that form part of the same constitutional case (common nucleus of operative facts, same transaction)

· Upholds Gibbs
· Supplemental jxn includes claims that involve the joinder or intervention of additional parties

· Overrules Finley – supplemental parties are permitted under § 1367(a)
c. § 1367 (b):
· Applies to diversity cases and basically incorporates Kroger
· Complete diversity applies to supplemental jxn

· When Π relies on diversity to get into federal ct, federal ct DOES NOT have supplemental jxn over claims made by Π against additional parties brought in by any party other than Π
d. § 1367 (c):
· District court can decline to exercise supplemental jxn over a claim if:

· Claim raises novel or complex issue of state law

· State law claims substantially predominate over the claim of which fed ct has original jxn

· District ct has dismissed all claims over which it had original jxn

· Certain other exception in “exceptional circumstances”

· Basically saying the federal ct has discretion as to whether or not to hear state-law claims using supplemental jxn
e. § 1367 (d):
· Regardless of the state statute of limitations, once a state-law claim has been dismissed (no supplemental jxn), the party can re-file the claim in state ct within 30 days (unless remaining statute of limitations is longer)

· Otherwise, federal ct might not be able to exercise discretion for fear that party would have no other forum to recover due to expiration of statute of limitations

E. Removal Jxn
i. § 1441: Actions removable generally
a. § 1441(a):
· If a district ct has original jxn over a claim

· And that claim is filed in a state ct
· Δ or Δs (ALL Δs) can remove the case to the district ct for the district and division embracing the state where the state ct sits

· Removes the entire case, not portions (but the district ct can, at its discretion, remand cases where state-law dominates)
· (Δs sued under fictitious names, like “Doe”, citizenship is disregarded)

b. § 1441(b):
· Any claim where the district ct would have SMJ under § 1331 (Arising under), citizenship or residence of any party
· If the district ct would have original SMJ under § 1332 (diversity), none of the Δs can be from the forum state
· Complete diversity and Amount of Controversy still required

· McCurtain County Production Corp v Cowett – Π MCPC sued multiple Δ for breach of promissory note in amount of $15K (minimum amount in controversy was $10,000 at the time). Among the Δs, Π sued John Deere for $2,900. John Deere filed petition to remove the case to federal district ct (Based on diversity jxn because no federal question). Π argues against removal

· Amount in Controversy – Case against John Deere could not be originally filed in state ct cuz insufficient amount in controversy

· Cannot join all claims unless jointly and severally liable (not the case here)

· All Δs must join in

· Here, only John Deere petitioned for removal

· All Δs must petition for removal

· Case is remanded to state ct

c. § 1441(c): only used in a very limited number of cases
· Whenever a separate and independent claim or cause of action
· Within SMJ conferred by § 1331 (arising under)
· Is joined by non-removable claims or causes of action
· Then: 

· The ENTIRE case may be removed and decided

· OR the district ct may remand all matters in which State law predominates

· Separate and independent non-removable claims

· Separate means different wrongs, as opposed to different theories of recovery for the same wrong
· Independent means different operative facts/different transaction
· The federal question claim is factually unrelated to the state law claims (did not arise out of the same transaction, otherwise it would have been removable under § 1441(a))
· HYPO Mary v Bill – Mary sues Bill. Mary has 2 claims: (1) federal minimum wage claim and (2) a breach of K claim related to unreimbursed travel expenses. Bill petitions for removal to a federal forum

· Nature of claims – Federal law claim (not getting paid enough) and state law claim (not getting money due) are for unrelated transactions

· § 1441(a) – NO

· While there is a federal question, federal cts would not have had original jxn (even supplemental jxn) because the federal and state law claims are unrelated
· § 1441(b) – NO, does not apply here, only applies to diversity based cases

· § 1441(c) – YES

· Separate & independent federal claim

· Federal Claim – YES, federal min wage

· Separate – YES

· Independent – YES, different set of facts

· Joined by non-removable state law claim – YES

· No diversity and does not fall under supplemental jxn

· § 1441(c) can be used to remove the entire case to fed ct
· § 1441(c) prevents a Π from designing a case with unrelated state and federal elements so that the federal element cannot be heard in a federal ct

· Eastus v Blue Bell Creameries LP – (Case is an example of the ct getting the law WRONG). Π’s wife was having problems with pregnancy and later Π had to take time off so he could be with his wife. Δ made rude, obnoxious comments to Π that somehow made Π really mad. After Π took time off, Δ fired Π and when Π was looking for new jobs, Δ gave bad references. Π sued Δ based on: (1) federal law Family and Medical Leave Act, (2) state law tortious interference with contract based on them bad-mouthing him to potential new employers, and (3) state law IIED for talking shit. Δ petitions for removal. Π then files motion to remand. 2 state law claims are sent back by District Ct then Ct of Appeals says that only the unrelated claim could be remanded
· ERROR - § 1441(c) says the District Ct can remand ALL matters in which state law predominates, not that the District Ct can only remand those state-law dominated matters that are unrelated

· removal analysis

· Federal Law claim – YES, Family and Medical Leave Act
· IIED state law claim – NOT separate and independent

· Separate – YES 
· Independent – NO, both from same set of operative facts

· Tortious interference – Separate and independent

· Separate – YES

· Independent - YES 

· Therefore, NOT removable under § 1441(a) cuz entire case has to be removable
· § 1367 would allow federal case and IIED case

· BUT, tort case destroys supplemental jxn 

· § 1441(a), the ENTIRE case must have been under fed ct original jxn

· § 1441(b) is irrelevant here

· § 1441 (c) – Removable

· Entire case can be removed

· Unrelated state law claim would HAVE to be remanded (see below)

· ISSUE - § 1441(c) seems to allow a federal ct to hear a state-law case that is separate and independent from any federal law claim

· Therefore, § 1367 Supplemental jxn does not apply

· The Constitution does not give federal cts jxn over these state-law, unrelated cases

· Therefore, the federal ct would HAVE to remand any state-law case that did not satisfy § 1367 supplemental jxn

ii. Once all Δs petition for removal, the case is removed to federal ct
a. If the Π wants to contest, Π must file motion for remand in federal ct
· Remand orders cannot be appealed if the remand was for:

· Lack of SMJ

· Defects in the removal procedure

· Remand orders can be appealed if appeal is based on abuse of discretion
iii. Δ can petition for removal without waiving personal jxn
a. Typically, if the Δ does anything without objecting to personal jxn, personal jxn is waived

iv. Possible methods to prevent removal
a. Amount of controversy – The Π can ask for an amount that is less than the statutory minimum amount in controversy

b. Fraudulent joinder – Π can try to avoid removal by joining a party that would defeat removal (BUT, if the joinder is clearly only to avoid removal and there is no other reason for the party, the joinder will be ignored)

c. Nominal or Formal parties – Π can try to add a nominal party, a party not really part of the case (like attaching a bank account and suing the bank), but cts will likely ignore the nominal party

d. Artful pleading – Π can try to characterize the case as a state-law only case. However, if federal law really does dominate, the case can be removed to federal ct
III. Challenging a Court’s Subject Matter Jurisdiction
A. Rule 12(b)(1) – Motion to Dismiss for lack of SMJ
i. Δ can file Rule 12(B)(1) motion to object to SMJ

a. Π (or party asserting jxn) has burden to allege and prove jxn

· In Federal Question case, Π has to prove § 1331 satisfied

· In diversity case, Π has to prove citizenship of parties

ii. Abuse of Discretion standard
a. Higher cts will generally defer as much as possible to decision of lower ct. Higher ct will reverse based on abuse of discretion if it finds lower ct:

· Applied the wrong standard

· OR clearly came to the wrong conclusion
B. Rule 12(h)(3) – Suggestion of the parties or otherwise
C. SMJ can be raised on appeal, unlike personal jxn which can be waived

D. Lack of SMJ can be raised post-removal
E. In state cts, if the ct is found not to have SMJ, the case is moved to the correct ct (so it is not that bad)

i. However, in federal cts, if the ct does not have SMJ, the case can be remanded but it can also be dismissed (which sux)
F. Collateral attack on SMJ
i. There is very strong policy against collateral attacks on SMJ (because there is strong policy favoring the finality of a judgment)

ii. Some cts will never allow collateral attacks on SMJ

a. Other cts will consider the following factors:

· Was the exercise of SMJ “manifestly clear” and therefore an “abuse of authority”?

· Was the issue of SMJ on of law?

· Justifiable reliance?

· Actually litigated and decided?

· Was the party challenging SMJ able to raise the issue in prior proceedings (but failed to do so)?
Venue, Transfer, and Forum Non Conveniens
I. Overview and Introduction
A. Π’s Checklist
i. Personal jurisdiction: Does the court have personal jurisdiction over the Δ

ii. Service of process: Was the Δ properly served

iii. Subject matter jurisdiction: Does the court have the power to exercise jurisdiction over the subject matter of the claim

iv. Venue: Topic of this section

a. Parties are entitled to a convenient forum
· However, convenience is measured by statute
b. Similar to personal jurisdiction, Δ can waive venue

c. Unlike personal jurisdiction, the Δ must raise objection to venue (the court cannot raise this objection on its own)

B. Criteria Used in Laying Venue
i. Site of relevant events
ii. Location of real property in controversy

iii. Δ’s residency or place of business
iv. Π’s residence
v. Location of seat of government
C. Local vs. Transitory Actions
i. Local: Claim pertains to ownership interest in real property
a. Definitions vary from state to state

b. For instance, in CA – if there is damage to real property, then considered local action

c. Foreclosure and quiet title are generally considered local actions

d. There is only 1 proper venue for local actions
ii. Transitory: Typically does NOT deal with real property. There is nothing that ties the claim to a single venue; therefore, the claim can be moved

a. There is more than 1 proper venue for transitory actions
iii. Mixed: In some jurisdictions (including CA) there can be mixed actions

a. The issue is to determine which (local or transitory) action dominates, thereby establishing whether there is a single proper venue or several venues from which to select a proper venue

II. Venue in State Courts
A. California Code of Civil Procedure § 395(a) 
· California transitory venue statute

i. (1) General provision:  county in which the ∆’s or some of them reside

ii. (2) Personal injury to person or property:  county where the injury occurs or [general provision]

iii. (3) Contract: county where the contract is to be performed, where the contract was entered, or [general provision]

iv. (4) Non-resident ∆’s or ∆’s county of residence unknown: any county the π designates

v. (5) ∆ about to depart: any county where either party resides or where service is made

B. California Code of Civil Procedure § 392(1)
· California local venue statute

i. Venue is proper in the county where property is located where the action is for:

· Recovery of real property or of an estate or interest therein

· Determination of a right or interest in real property

· Injuries to real property

· Foreclosure of liens and mortgages on real property
III. Venue in Federal Courts
A. Removal – IF a case has been properly removed from a state court to a federal district court sitting in that state court’s jurisdiction, venue is ALWAYS proper
B. 28 USC § 1391 – Federal Venue Statute
i. 28 USC § 1391(a) - A civil action wherein jurisdiction is founded only on diversity of citizenship may, except as otherwise provided by law, be brought only in:

· (1)  A judicial district where any defendant resides, if all defendants reside in the same State, 

· (2) A judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, OR

· (3) A judicial district in which any defendant is subject to personal jurisdiction at the time the action is commenced, if there is no district in which the action may otherwise be brought
ii. 28 USC § 1391(b) - A civil action wherein jurisdiction is not founded solely on diversity of citizenship may, except as otherwise provided by law, be brought only in:

· (1) A judicial district where any defendant resides, if all defendants reside in the same State,

· (2)  A judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, OR

· (3) A judicial district in which any defendant may be found, if there is no district in which the action may otherwise be brought
iii. RESIDENCE is more specific than domicile

· IE – I am a domicile of California but a resident of the Central District

· These statutes used where there is 1 Δ OR all Δs are from the same state
iv. Substantial events does NOT mean the most substantial event

· The statues read “substantial part” – meaning any substantial part of the events or omissions
· First of Michigan Corp. v Bramlet: Bramlets claim their IRA account was mismanaged by First of Michigan and Sobel (broker). Bramlets enter into arbitration in FL because the Bramlets felt the K (which was entered into in MI) called for arbitration. However, First of Michigan argued that the Bramlets claim was stale because the dispute was over investments that were over 6 years old. First of Michigan files suit in Michigan and asks for FL arbitration to be enjoined. The district court dismisses for improper venue on grounds that most substantial events occurred in FL

· Appeals ct correctly overturned district court holding

· § 1391 (a)(1): NO because Bramlets are not residents of MI

· § 1392 (a)(2): Venue is proper in MI

· Venue requires any substantial event

· Substantial events in MI

· K entered into in MI

· IRA managed in MI
v. FALLBACK PROVISIONS

a. ONLY APPLY if there is no proper venue under any of the other provisions of § 1391
· Typically, either (1) all substantial events occur outside of the United States or (2) all facts related to the event are so spread that there is no substantial event
b. Unlike residence and substantial events, the fallback provisions for diversity and federal question differ:
· § 1391 (a)(3) [diversity] – If no other venue statute applies:
· The Δ would be subject to personal jurisdiction

· At the time the action commenced
· § 1391 (b)(3) [not diversity] – If no other venue statue applies:

· “Found” – The Δ has to be physically found (not just subject to personal jurisdiction)

· There is NO mention that the Δ has to be found at the time action is commenced
C. Alien Δ – For venue purposes, an alien can be sued anywhere
D. 28 USC § 1391 – Federal Venue Statute for corporations
i. 28 USC § 1391(c) – For purposes of venue under this chapter, a defendant that is a corporation shall be deemed to reside in

· Any judicial district in which it is subject to personal jurisdiction 

· At the time the action is commenced
· In a State which has more than one judicial district and in which a defendant that is a corporation is subject to personal jurisdiction at the time an action is commenced, 

· Such corporation shall be deemed to reside in 

· Any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State, 

-AND-

· If there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts

ii. NOTES
a. Only applies to §§ 1391(a)(1) & (b)(1) in order to establish residence of corporations

b. Unincorporated associations are treated as corporations for venue purposes
c. Still have to perform a minimum contacts test, but rather than apply to state, apply to particular judicial district
· Have to establish that the claim itself arises out of the contacts with the district
· However, in practice it is typically irrelevant

· If satisfy minimum contacts and relationship, probably means substantial events occurred in that district so venue would be proper under either §§ 1391(a)(2) or (b)(2)
IV. Transfer of Venue in Federal Court
A. 28 USC § 1404(a): Venue Proper in Initial Court
i. For the convenience of parties and witnesses, in the interest of justice, a district court MAY transfer any civil action to any other district or division where it might have been brought

ii. Under § 1391, there can be more than 1 proper venue
a. § 1404(a) gives the district court where venue is proper the ability to transfer to another district court where venue is proper

iii. A state court CANNOT transfer action to federal court

· Some factors the initial court considers when deciding transfer request:

· Π’s choice of forum is entitled to great deference

· Availability and convenience of witnesses and parties

· Location of counsel

· Location of books and records

· Cost of obtaining attendance of witnesses

· Other trial expenses

· Place of the alleged wrong

· Possibility of delay

· Prejudice if transfer is granted
· Smith v Colonial Penn Insurance: This was a breach of K case that the Π brought in Galveston, TX. The Δ moved to have the case transferred to a court in Houston, TX (a different court in the same judicial district). Arguing for transfer, Δ noted that there was no airport in Galveston and it was a 40+ mile drive to Galveston from the nearest airport
· Motion for transfer DISMISSED

· The Π brought the action in Galveston and the Π’s choice is entitled to great deference

· A party is not entitled to transfer because it prefers a different court
B. 28 USC § 1406(a): Venue Improper in Initial Court

i. The district court of a district in which is filed a case laying venue in the wrong division or district shall:

a. Dismiss, OR

ii. If it be in the interest of justice, transfer such case to any district or division in which it could have been brought

iii. Where the Π has filed an action in a court where venue was NOT proper, the Δ must object to venue
a. After the Δ has objected to venue, § 1406(a) gives the court the power to either (1) dismiss the case for improper venue or (2) transfer the case to a court where venue would have been proper

iv. In all venue questions, be sure to ensure:

a. All parties and all claims have to be subject to personal jurisdiction
b. Personal jurisdiction
· Intuitively, if the first court lacked personal jurisdiction, it should not be able to transfer to a court with personal jurisdiction

· HOWEVER, the rule is that the court CAN TRANSFER to a court with personal jurisdiction
C. Law that is applied in transferred cases
i. Federal question case: N/A

· However, while all courts apply federal law in federal question cases, there can be differences in application of federal law between circuits 

· The law that is applies is the law as the circuit court where the case is transferred to applies the law

ii. Diversity cases transferred under § 1404(a) – The law follows the case

· IE – Where a case is transferred under § 1404(a) from TX court to a CA court, the CA court would apply TX law
· Therefore, transfer can get a Δ a new venue, but does NOT allow the Δ to select a new venue in order to find what she feels is better law

iii. Transfer to proper venue under Rule § 1406(a)

· The court of the proper venue applies its law
D. Forum Selection Clause
i. Contractual provision designating the court or judicial system to be used in the resolution of a legal dispute arising under the contract

a. First Issue – Does the dispute arise under the contract with the forum selection clause?

ii. Mandatory vs. Permissive forum selection clause

a. Mandatory – The forum selection clause designates a foreign court or a specific state court

· If mandatory and the case is filed in another forum, the Δ has an absolute right to have the case dismissed
b. Permissive – The forum selection clause designates any court  in a specified state or region

· If the Δ files a Motion to Dismiss, the court will dismiss if the FSC is found enforceable
· If the Δ files a Motion to Transfer, the would will consider the FSC as a factor in determining whether to permit transfer
· Stewart Organization, Inc. v Ricoh Corp.: (Case under Track 1 of Erie Doctrine) Stewart Org. (Alabama) and Ricoh (New Jersey) entered into a contract that contained a forum selection clause designating any court in Manhattan as the proper forum. The relationship soured and Stewart filed suit in federal court in Alabama based on diversity. Ricoh filed a motion to transfer to New York federal court. Ricoh filed a motion to dismiss or, in the alternative, a motion to transfer. Alabama state law looked unfavorably at contractual forum-selection clauses. However, 28 USC § 1404(a) permits transfer from one federal court to another federal court (and any Forum Selection Clause becomes one factor in determining whether to permit transfer)

· The dispute arises under the contract with the FSC

· FSC is permissive

· Does NOT specify a specific state court
· Ricoh relied on both § 1404(a) and § 1404(a) because:
· § 1406(a) arguing that the FSC divested the Alabama court of jurisdiction so should either dismiss or transfer
· § 1404(a) because admitting that Alabama is a proper venue based on substantial events but weighing of factors should lead to conclusion that case should be transferred

· Ct here says § 1404(a) applies here
iii. Enforceability exceptions – Forum Selection Clause will NOT be enforced if:
· Bargaining relationship is such that there was substantial overreaching
· The state in which the initial lawsuit was filed has a strong policy against such forum selection clauses

· The party can show that enforcement of the forum selection clause would be significantly unfair 
· Jones v GNC Franchising, Inc.: Dispute pertains to franchise agreement between Jones and GNC. The franchise agreement includes a Forum Selection Clause that any dispute has to be litigated in any court, federal or state, in Pennsylvania. There is a dispute but Jones files suit in state court in California. GNC first removes the case to federal court in the Central District of California. GNC then argues the venue is improper in CA and requests § 1406(a) transfer to federal court in Pennsylvania. However, the case is NOT transferred

· The dispute DOES involve the contract with the forum selection clause

· Venue was proper in CA

· Case was removed = establishing venue

· Even if case was originally filed in CA – Substantial events establishes venue

· FSC is permissive – does not specify a court but rather, any court in PA, therefore, § 1406(a) does not apply
· Assuming mandatory, still no transfer

· CA has strong policy against FSC in franchise agreements (such was the case here)

V. Forum Non Conveniens
A. Introduction
i. Common law doctrine -  Forum Non Conveniens was originally a judge-made common law doctrine where a court could dismiss a claim even where venue was proper

a. A doctrine that allows a Δ to challenge the Π’s choice of forum

b. Forum Non Conveniens is a dismissal doctrine, NOT a transfer doctrine
· § 1404(a) is a transfer doctrine (where case is transferred from one federal court to another)

· The Gilbert Factors that are used to weigh transfer are essentially the same as those factors that the court considers when weighing dismissal for Forum Non Conveniens

· § 1406(a) is a dismissal doctrine
· However, under § 1406(a), venue was improper in the original forum

· Here, venue is proper in the original forum but the case is dismissed 

ii. Circumstances under which Forum Non Conveniens might be available
a. Federal Court – When venue is proper and only when alternate forum is outside the US, as in a court in a foreign nation
b. State Court – When alternate forum is a court of another state OR court of another nation
· In CA, Δ can file motion to stay or dismiss on the grounds of Forum Non Conveniens

iii. Elements of Forum Non Conveniens
a. There must be an available alternate forum
b. Balance of public and private concerns weighs heavily in favor of dismissal

· Presumption is Π gets to choose the forum and venue is proper

· Δ seeking dismissal has heavy burden

· Gilbert Factors
· PRIVATE CONCERNS:

· Access to proof

· Witnesses

· Possibility of viewing the premises

· Practical cost and efficiency considerations

· PUBLIC CONCERNS:

· Administrative difficulties with court congestions

· Local interest of having the case decided at home

· Interest of having a diversity suit decided in a forum that is at home with the law to be used

· Avoiding problems with applying federal law

· Unfairness of burdening citizens in an unrelated forum with jury duty
· Piper Aircraft Co. v Reyno: Wrongful death case from an airplane crash that occurred in the Scottish Highlands where the pilot and all 5 passengers killed (all citizens of Scotland). Aircraft was owned and operated by UK companies, built by Piper Aircraft (PA) with the propeller, presumably related to the cause of the crash, built by Hartzell (OH). Reyna was court appointed representative of Scottish decedents. Reyna filed wrongful death suit against Piper and Hartzell in CA state court. Action was removed to federal district court in Central District of CA. Piper transferred case to District Court in PA based on § 1404(a) and Hartzell transferred to PA based on § 1406(a). Then, both Piper and Hartzell filed motion to dismiss based on forum non conveniens. Motion granted by district court, overturned by appeals court, and decision reinstated by Supreme Court
· Venue was proper in federal court in CA with respect to Piper

· Case removed under § 1441 and personal jurisdiction established

· THEREFORE, transferred under § 1404(a)

· Venue was improper with respect to Hartzell

· Although case removed, Hartzell did not have sufficient contacts with CA to establish personal jurisdiction

· THEREFORE, transferred under § 1406(a)

· Venue proper in PA based on substantial events – manufactured in PA

· Substantive Law

· Piper – CA court would have applied PA substantive law, case transferred under § 1404(a), therefore PA substantive law applies

· Hartzell – CA court was improper venue. PA court would apply Scottish law, therefore, Scottish law applies as to Hartzell

· Reyno argued against dismissal because Scottish law is not as good 

· No strict tort liability under Tort liability

· Dismissal was proper

· Alternative forum available – Scotland

· Fact that substantive law in alternative forum is less favorable to Π is NOT a relevant factor

· Π’s choice of forum is given LESS deference where Πs are not aliens

· There would be fewer evidentiary problems with a Scottish forum

· Public interests favored a Scottish forum
c. HOWEVER, the Forum Non Conveniens doctrine varies from state to state


· IE, some states do not require an available alternate forum

· California standard is non-discretionary and looks at the following 2 factors:
· An alternate forum exists which has jurisdiction over the Δs

· The statute of limitations has not run in the alternate forum

· Shiley v Superior Court: Case involved 35 non-California Πs who sue in CA state court for fraud (against pacemaker manufacturer where there is evidence that some fail without warning, causing Πs to live in constant fear). Δ argued for dismissal based on forum non conveniens because there were other more appropriate forums available to these Πs. Trial court denied motion because many other states did not recognize a cause of action for these Πs
· California appeals court reversed

· There are ONLY 2 factors to consider

· There WAS an alternate forum available

· The statute of limitations had NOT run in these alternate forums

· It is irrelevant that there was no cause of action in these other forums
The erie doctrine
I. Overview: The Law to be Applied in Federal and State Courts
A. Procedural Law
i. The procedural law that a court applies defines the character of the court
a. Therefore, a federal court applies federal procedural law
b. And, a state court applies state procedural law
ii. The issue is when there is debate as to whether a particular rule should be treated as procedural law or if it should be treated as substantive law

B. Substantive vs. Procedural Law (Definitions)
i. Substance pertains to the rules that:

· Regulate primary human activities
· Applies substantive standards to our everyday behavior
· Regulates out of courtroom conduct

· Examples

· Tort law 

· Contracts law 

· Property law 

· Criminal law

ii. Procedure pertains to the rules that:

· Regulate the secondary activity of litigation or other formal dispute resolution mechanisms
· Only arise in the context of litigation or impending litigation 

· Provides ONLY for the manner, means, or method through which a substantive right may be enforced

iii. The key question is: How does the law operate?
· Example: Statute of limitations on a tort claim
· The statute of limitations has run on a state-law tort claim but not under federal law. The case is brought to federal court based on diversity jurisdiction

· Argument for procedural – The statute of limitations provides for the manner, means or method by which the injured Π can bring her tort claim to court

· Argument for substantive – The statute of limitations pertains to the actual existence of the underlying right. After the SOL has run, the Π no longer has a substantive right to her claim and the would-be Δ has a substantive right to be free from the concerns of litigation

· BUT, how does the law operate?

· If the injured Π is able to bring the case to federal court, then the federal court would be recognizing a right that would not otherwise be recognized in state court. Therefore, the law here operates as a substantive law
C. Substantive and Procedural Law that courts apply
i. State Courts

a. When hearing a state law claim

· State Procedural

· State Substantive

b. When hearing a federal law claim

· State Procedural

· Federal Substantive

ii. Federal Courts

a. When hearing a state law claim

· Federal Procedural

· State Substantive

b. When hearing a federal question claim

· Federal Procedural

· Federal Substantive

II. The Erie Doctrine: The Law to be Applied in Diversity and Supplemental Jurisdiction Cases
A. Background
i. Back in the day, courts were divided into Courts of Law and Courts of Equity

a. Courts of Law followed the Conformity Act which stated that a federal court would apply the procedural rules of the state in which the federal court sits
· There was therefore no procedural uniformity throughout the federal court system

· This also gave state legislators power over the federal courts

b. Courts of Equity followed the Process Act which created a uniform body of federal rules for federal Courts of Equity

c. The problem – if the case involved both equity and law, the court would have to determine which (equity or law) dominated

ii. 28 USC § 1652 – Rules of Decision Act (“RDA” - 1789)
a. [T]he laws of the several states, except where the Constitution, treaties, or statutes of the United States shall otherwise require or provide, shall be regarded as rules of decision in trials at common law in the Courts of the United States, in cases where they apply

· The Court has always agreed that the RDA provides that the Constitution, treaties or statutes of the United States takes precedence over all state provisions
· The Court has always agreed that the RDA provides that in the absence of controlling federal provisions, the federal courts will be bound to follow state constitutions and statutes
· DISAGREEMENT over time has been in those instances where there is NO Constitutional, treaty or US statute on point AND NO state constitutional provision or state statute on point and the law is “common-law”
iii. The regime of Swift v. Tyson
a. Established that federal courts sitting in diversity did not have to apply state common law

· Based on proposition that common law was not itself law but rather interpretation of the law

· State common law was established by judicial decisions and the Swift ct felt that federal judges could establish common law just as well as state judges could establish common law

b. Established a Federal General Common Law (FGCL)

· FGCL was to transcend the states to create a uniform body of laws

· J. Story believed in a strong commercial nation and that a uniform body of federal law would enhance trade relations

· That goal was never realized – A tort recognized by one federal ct might not be recognized by another

· Swift v Tyson – A New York case where one person purchased a promissory note in good faith. However, the promissory note was fraudulently created by the seller (and obligated another person). Under NY common law, the person obligated on the note could raise a fraud defense against a bona fide purchaser. However, under what the SCt interpreted as Federal General Common Law, the person obligated on the note remained obligated to a bona fide purchaser
· Essentially a state contracts law based question

· So, should have been decided by NY Common Law (allowing fraud defense)

· The SCt held that federal cts were free NOT to apply NY common law and apply Federal General Common Law instead
· Forum-shopping:
· The Swift decision meant that federal judges were free to ignore state common law and apply FGCL

· However, FGCL itself was NOT uniform throughout the states

· THEREFORE, the decision led to forum-shopping

· Π: If the Π were injured in a state where the state’s common law did not provide adequate remedy but the FGCL in her district did provide an adequate remedy, the Π, asserting diversity, could bring the case in federal court

· Δ: A Δ in a case (assuming diversity) could remove her case from a state court where the common law was not favorable into a federal court with a more favorable interpretation of FGCL

· Discriminatory impact on in-state citizens
· The forum-shopping problem created by the Swift decision had a discriminatory impact on in-state citizens
· Assuming state common law favors the in-state party, but federal general common law favors the out-of-state party

· The in-state party would  likely file in state court but the out-of-state party could remove the case to federal court based on diversity

· Black & White Taxicab v Brown & Yellow Taxicab: Black & White (Black, KT corp.) received exclusive rights to solicit passengers at the Bowling Green station (in KT) of the L&N RR (KT). Brown & Yellow (Brown, KT corp.) sought to declare the contract void. Under KT law, the contract was valid. However, under Federal General Common Law, the contract would be void. Therefore, Brown reincorporated in TN and filed suit in federal court based on diversity
· Black, in-state resident, was subjected to federal forum (and thus FGCL) because Brown, an out-of-state citizen chose a federal forum
· In-state residents suing another in-state resident would only have one body of law to turn to (unless happen to be suing an out-of-state resident)

· On the other hand, an out-of-state resident could turn to either (1) state law or (2) federal general common law
B. Erie Railroad Co. v Tompkins
i. The Swift goal of producing uniform body of common law was never realized – the Erie court recognized this and overturned Swift
ii. The Erie court further recognized that the Swift decision was giving federal judges essentially the power to create law

a. They were not “discovering” law as the Swift court had envisioned

b. The Erie court recognized that the job of law-making belonged to legislators 

c. The Erie court recognized that the Swift decision gave federal judges the ability to essentially create state tort law

· However, under the Reserved powers doctrine, the federal government itself does not have the authority to create state law

· The Swift decision created a weird situation where federal judges could do something that the federal government itself could not do

iii. The Erie court recognized there is no transcendental body of common law (IE, no federal general common law)

a. Law must emanate from a particular authority and that authority alone has the power to adopt that law
iv. The Erie court set out the principle that a federal court sitting in diversity should apply the substantive law that a state court in that district would apply (Klaxon Co. v Stentor Electric Manufacturing, Co.)
· Erie Railroad Co. v Tompkins: Tompkins (PA) is walking along a footpath next to railroad tracks when he is struck by an object protruding from a passing freight train operated by Erie Railroad Company (NY). Under PA common law, a standard of “wanton negligence” would be applied. However, under federal general common law at the time, the standard was “simple negligence”. Therefore, Tompkins obviously wanted to use the “simple negligence” standard so Tompkins filed suit in the Southern District of New York based on diversity of citizenship.  The lower court, per Swift, applied the federal general common law standard and found in favor of Tompkins. The Supreme Court overruled Swift
· Essentially, the Swift court interpretation of the RDA was overruled
· The Supreme Court held that the District Court in New York would have to apply the same substantive law that a court sitting in New York would apply

· Here, a state court in New York would apply PA law – “wanton negligence” standard
v. Erie does NOT mean there is no federal common law
a. Erie said there is no Federal GENERAL Common Law
b. However, there IS Federal Common Law
· Federal common law pertains to judge-made decisions regarding interpretations of the Constitution
· For instance, the doctrine of Forum Non Conveniens is federal common law
· However, there is no transcendental federal general common law
· General common law is particular to each state
c. Federal Common Law can fall into 1 of 7 categories:
· (1) Constitutional
· (2) Statutory
· (3) Unique federal interests
· (4) Foreign relations/International law
· (5) Interstate relations
· (6) Admiralty & maritime
· (7) Procedural Common Law (Track 3 Analysis)
III. Three Tracks of Analysis: Procedural Statutes, Rules, and Judge-Made Laws
A. TRACK ONE: Federal Statutes and the Supremacy Clause
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i. THE SUPREMACY CLAUSE (Article VI cl. 2)
This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding

· Accordingly, any VALID federal law will trump state law to the contrary

· However, if there is NO VALID federal law on point, the court applies state law

· Track One analysis has NOTHING to do with Erie
· Erie deals with reserved powers
· However, Erie has a subtle influence over Track One problems – If there is any way to avoid conflict, interpret the federal statute in such a way as to avoid conflict

ii. Is the provision or statute constitutional?

a. A constitutional provision is obviously always constitutional

b. Can the federal statute be rationally classifiable as procedural?
· This “element” gives a federal district court judge the flexibility to engage in a multi-factor analysis

· Q: Does the statute speak to the manner, means or method of adjudicating a lawsuit?

· This is a very low threshold test

· Stewart Organization, Inc. v Ricoh Corp.: Stewart Org. (Alabama) and Ricoh (New Jersey) entered into a contract that contained a forum selection clause designating any court in Manhattan as the proper forum. The relationship soured and Stewart filed suit in federal court in Alabama based on diversity. Ricoh filed a motion to transfer to New York federal court. Ricoh filed a motion to dismiss or, in the alternative, a motion to transfer. Alabama state law looked unfavorably at contractual forum-selection clauses. However, 28 USC § 1404(a) permits transfer from one federal court to another federal court (and any Forum Selection Clause becomes one factor in determining whether to permit transfer) [See above under Transfer]
· Ct says § 1404(a) applies

· Q1: Is the federal statute or constitutional provision broad enough to cover the circumstances?

· YES, if the federal statute applies, the case can be transferred and the FSC is a factor in determining whether or not to transfer

· However, if § 1404(a) does not apply, then the FSC will be given no weight and the case will not be transferred

· Therefore, it is definitely broad enough to cover the circumstances

· Q2: A federal statute and not a constitutional provision

· Q3: § 1404(a) can be rationally classified as procedural

· Speaks to the manner in which a case can be adjudicated in the federal court system
· “§ 1404(a) is doubtless capable of classification as a procedural rule, and indeed, we have so classified it in holding that a transfer pursuant to § 1404(a) does not carry with it a change in the applicable law... § 1404(a)... should be regarded as a federal judicial housekeeping measure”
iii. Federal Common Law falls into Track 1 Analysis
a. CAUTION: Federal common law is NOT the same thing as Federal GENERAL common law (which was done away with in Erie)

· Federal common law refers to judge-made law that falls into 1 of 7 categories [see above]
· Federal common law does not attempt to create uniform interpretation of what should be left to the states under reserved powers

· For instance, federal common law is not trying to interpret state tort law in order to create uniform tort law throughout the several states

b. So long as the federal common law validly falls within 1 of the 7 categories, that common law is presumed valid 
· CAVEAT: If the common law falls under Category #7 (Procedural Common Law), then proceed under TRACK 3

· Boyle v United Technologies Corp: Marine co-pilot is killed in helicopter crash and parents sue UTC, manufacturer, under tort cause of action. UTC developed the helicopter according to US specifications. Suit is proper under VA state tort law. However, there is a federal common law “Military Contractor Defense” (that does not have a specific statute)
· If there had been a valid statute, this would be a “proper” Track 1 analysis

· However, there is no such statute

· Common law defense is clearly broad enough to apply to the circumstances
· Federal common law for “unique federal interests” is presumed valid

· Therefore, federal common law defense applies and trumps VA state tort law
B. TRACK TWO: The Federal Rules of Civil Procedure
	Track 2: Rules Enabling Act

(28 USC § 2072)
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i. 28 USC § 2072 – Rules Enabling Act (REA – 1934)
a. (a) The Supreme Court of the United States shall have the power to prescribe general rules of practice and procedure and rules of evidence for cases in the United States district courts … and the courts of appeals

b. (b) Said rules shall not abridge, enlarge or modify any substantive right
c. In 1938, the Supreme Court promulgated the Federal Rules of Civil Procedure pursuant to the REA

d. The REA is NOT the same thing as the RDA

· RDA – Basically says to apply state law unless there is a conflict with federal law

· REA – Authorized the Supreme Court to create federal rules

· Constitutionality is based on the power of Congress to create lower courts and implicitly the power to regulate these lower courts

· However, Congress conceded they could not develop all the details, so Congress delegated to the Supreme Court the power to enact rules related to federal courts

· The Supreme Court passed the Federal Rules of Civil Procedure pursuant to the REA – Therefore, there is a very strong presumption of validity of any federal rule
· Therefore, any objection to the constitutionality of the REA would be on the basis of the non-delegation doctrine
· But realistically, since the Supreme Court developed the rules, it would not be likely that these rules would later be held unconstitutional

· In fact, constitutionality of the FRCP have never been challenged
· However, since the Rules that are the subject of Track 2 analysis were not created by Congress, they are subject to slightly stricter analysis than     Track 1
ii. Is the Federal Rule broad enough to cover the circumstances?
a. If the Federal Rule is broad enough, then have to test the VALIDITY of the federal rule (valid as to the REA)

b. On the other hand, if the federal rule is not broad enough to cover the circumstances, then there is no federal law on point, no conflict, and therefore State law applies (per Erie)

· NOTE: Typically, if there is a way for a court to interpret a federal law so that it does not conflict with state law, the court will attempt to construct the federal law in that fashion

· Walker v Armco Steel Corp.: (Full facts and analysis below) The court interpreted Rule 3 as speaking specifically to the commencement of a civil action and not to the tolling of the statute of limitations (as was presumed in Ragan, below). Therefore, the court held that Rule 3 was not broad enough to cover an issue re: SOL. Therefore, this case was no longer under Track 2 but under “no federal law” and therefore state law was applied, per Erie 
iii. Abridge, enlarge or modify any substantive right
· Substantive is NOT the same as “substantial” or “important”

· Remember, Substantive rights deal with primary human activities (out of courtroom behavior) while procedural rights deal with the manner, method and means of litigation

· A procedural rule will often have some effect on substantive rights

· BUT, not every effect will be deemed to “abridge, enlarge or modify” a substantive right
· Sibbach v Wilson & Company: (1941, early case challenging a federal rule) Sibbach was injured in a car accident in Indiana and files suit in federal court in Illinois. Δ moves for an order requiring Π to submit to physical exam under FRCP 35(a). Indiana law allows judge to require Π to submit to medical exam while Illinois law does NOT permit a judge from using such exam results as evidence. Π concedes that the rules are procedural – District Court sitting in diversity will apply substantive law that a state court in the district would apply (here, Indiana substantive law) but will apply federal procedural law unless there is no federal law on point, in which case will use the procedural law of the state in which the district court sits

· Rule 35 is broad enough to apply – deals with medical exam, the precise issue here

· There is conflict. If Rule 35 is valid, Π must submit to medical exam. If Rule 35 is not valid, Π cannot be compelled to submit

· Rule 35 can be rationally classified as procedural

· Π concedes

· Also, Rule 35 deals with the method of determining injuries in a tort action

· Π argues that it is a “substantial” and “important” right not to be compelled to undergo medical exam and therefore Rule 35 violates the provision that a Rule enacted pursuant to REA cannot abridge, enlarge or modify a substantive right
· However, Ct holds that “substantial” and “important” rights are not “substantive rights”

· A judge’s authority to compel a party to undergo a medical exam pertains to the method of adjudicating a tort cause of action

· Does not deal with “out of courtroom” behavior or primary human activities

· The right in Illinois not to be compelled to under a medical exam arises solely in the context of litigation
· There is a high threshold for saying a rule abridges, enlarges or modifies substantive rights
iv. Confusion and expansion of Erie (until Hanna in 1965)

a.  The Sibbach decision was not initially accepted and Erie was expanded beyond the reserved powers doctrine principle on which Erie was decided
· Eventually, Erie was used as a way to assert State Supremacy

· Ragan v Merchants Transfer & Warehouse Co: Π was injured in an auto accident in KS and filed a diversity action in KS federal court. Π filed complaint within state’s 2-year statute of limitations but service was not effected until after SOL had run. Under KS state law, SOL was tolled by service of process while under FRCP 3 civil action commenced by filing a complaint. 

· Underlying presumption was that under federal law, SOL tolled upon filing of complaint whereas under state law, tolling by service of process only
· The Ragan court relied on Erie to apply the State law to the case

· Ct held that since state law created the cause of action, the “measure” of that cause of action must be found in state law as well and applies KS rule
· Court confusion as to Erie and federal statutes also lead to confusing rulings where Erie was used to justify state law limiting federal statutes
· Woods v Interstate Realty Co: Diversity suit where a Tennessee corp. sued a resident of Mississippi in the District Court in Mississippi seeking a brokers’ commission on real estate sold by the corp. on behalf of the resident. The Δ moved for summary judgment, claiming that the K was void due to the Π corp.’s failure to register to do business within the state. The district court agreed and dismissed the suit. The ct of appeals reversed, concluding that state law did not render the K void, but merely denied the non-complying corp. the privilege of filing suit in state ct. The SCt reversed – Held that since state law denied remedy in state cts, access to federal ct must be denied as well (even though 28 USC § 1332 would grant a federal forum based on diversity)
· Under Stewart TRACK 1 analysis

· § 1332 is broad enough to cover the circumstances

· § 1332 gives diverse parties access to federal ct system even where dispute is based on state law

· Conflict with state law – State law would not give Π here access to state court

· § 1332 is arguably procedural

· Pertains to the means that a Π can use to adjudicate a dispute

· Therefore, § 1332 trumps any state law to the contrary

· HOWEVER, the SCt here held that state law operated as a way to limit the federal diversity statute

· Relying on Erie – Deferred to the laws of the “several states” as per the RDA
· There was also confusion as to what constituted procedural law and what constituted substantive law
· Cohen v Beneficial Industrial Loan Corp.: Stockholder derivative action filed a mismanagement and fraud suit against a Delaware corp. in a NJ federal ct under the ct’s § 1332 diversity jxn. While the suit was pending, NJ enacted a state statute granting domestic or foreign corp. subject to a derivative suit the right to demand that Π post security for reasonable expenses that might be incurred by the corp. in defending the suit.  However, FRCP 23 regulated the filing of derivative actions in federal ct and did not require posting of a bond. Pursuant to that statute, Δ filed motion to compel Π to post $125K bond. The district court denied the motion but the appeals court reversed and the SCt upheld the appellate ct’s ruling
· Ct (mis)applied Erie to say that because there was a state law on point, the federal court must abide by that state law (although there was also a federal law on point)

· In dissent, J. Rutledge pointed out that there is a difference between requiring that a federal ct apply state law to determine whether a cause of action exists and requiring a federal ct to adopt state rules regarding the posting of bonds as security

· Whether a cause of action exists is substantive law

· Posting a bond is procedural and well within regulatory powers of Congress

· Posting of bond involves the manner, mean or method by which a suit can be litigated

· Here, Congress delegated authority to SCt per the REA and SCt created Rule 23

· Under TRACK 2 analysis, Rule 23 would trump state law
v. Finally, in Hanna v Plumer, the SCt refined the analysis and correctly applied Erie
a. The Hanna court created the Track 2 analysis

· Hanna v Plumer: Diversity suit filed in MA against the executor of the estate of Osgood (Plumer). Hanna claims she was injured due to Osgood’s negligence in an accident that took place in SC. Service of process was made by leaving copies with Plumer’s wife at their residence. Under FRCP 4(d)(1), “service shall be made as follows: (1) Upon an individual other than an infant or an incompetent person by delivering a copy of the summons & of the complaint to him personally or by leaving copies thereof at his dwelling house or usual place of abode w/ some person of suitable age and discretion then residing therein.” HOWEVER, per MA general laws, “[a]n executor or administrator shall not be held to answer to an action by a creditor of the deceased… unless before the expiration [of one year] the writ in such action has been served by delivery in hand upon such executor or administrator…”
· ISSUE: In a diversity case, should service of process be made in a manner prescribed by state law or that set forth in Rule 4(d)(1)?
· If by state law – no service and the case is dismissed

· If by federal law – service was proper and the case proceeds
b. If the court applies the same reasoning as that in Cohen, the court could conclude that Erie mandates that because there is state law on point, service of process should be made in the manner prescribed by state law
c. Hanna court holds the Erie does NOT apply

· Erie applies in those cases where there is no federal law/statute
· Where there IS a VALID federal statute, that statute trumps any state law to the contrary

· THEREFORE, the issue is whether FRCP 4(d)(1) is valid

· The FRCP was enacted pursuant to the REA

· The REA is within congressional authority to regulate “housekeeping” matters in lower federal courts

· Delegation was not for ALL of this authority, but rather for SOME of this authority – THEREFORE, this delegation does NOT violate the Non-delegation doctrine and is therefore constitutional

· THEREFORE, any rule passed pursuant to the REA is also constitutional (If the Rule is “arguably procedural” then it complies with the REA and is constitutional)
· When the issue involves a FRCP, there is a STRONG PRESUMPTION as to its validity
· Hanna v Plumer:

· FRCP 4(d)(1) was passed pursuant to the REA

· There is a STRONG PRESUMPTION as to the validity of FRCP 4(d)(1)

· FRCP 4(d)(1) is arguably procedural because it involves the manner, means or method of getting a case started in federal court
· In order to comply with the REA, the rule must NOT abridge, enlarge or modify a substantive right
· However, this does NOT mean that the rule cannot AFFECT a substantive right

· Proper service of process involves a party’s substantive right to be free from litigation

· HOWEVER, if there is effectively no change to the substantive right, then the rule does not abridge, enlarge or modify that right (Alternatively, if the rule gives one party a right she would not have had but for that rule, it can be said to abridge, enlarge, or modify that substantive right)

· Hanna v Plumer:

· The Π did not choose the federal forum because of Rule 4(d)(1)
· This was not a case where Π could not have chosen to file suit in state court because the SOL had run but chose to file in federal court because the claim could still be filed

· Here, FRCP 4(d)(1) did not lengthen the time in which the suit could be filed – only spoke to the manner in which service would be deemed proper
d. The Hanna court TRACK 2 analysis

· Hanna v Plumer:

· FRCP 4(d)(1) is broad enough to cover the circumstances

· FRCP 4(d)(1) speaks to the manner in which service would be deemed proper

· FRCP 4(d)(1) conflicts with state law; therefore, impossible to apply both state and federal law

· FRCP 4(d)(1) is arguable classifiable as procedural

· FRCP 4(d)(1) does not abridge, enlarge or modify a substantive right

· THEREFORE, FRCP 4(d)(1) is VALID and trumps MA general law

· Therefore, service of process here was proper under Rule 4(d)(1) and the case can proceed
vi. Following Hanna, the court had an opportunity to revisit Ragan (above) in Walker v Armco Steel Corp
· Walker v Armco Steel Corp.: Negligence suit was filed in federal district court in Oklahoma based on an accident that occurred in the state. Complaint was filed within the SOL but Δ was not served until after the SOL had run. FRCP 3 states that a civil action commences upon filing of complaint while under OK state law, SOL was tolled upon service of process

· In Ragan the court applied state SOL law

· Court presumed that under FRCP 3 SOL was tolled upon filing of complaint but under state law SOL was tolled upon service

· Court applied state law – because cause of action arose under state law, state law must be applied

· Court here also applied State law, but different rationale

· Ct found that FRCP 3 was NOT broad enough to cover the circumstances
· FRCP 3 speaks to commencing a suit whereas state law speaks to SOL
· *If there is a way to construct a statute such that it does not conflict with state law, court will apply that construction
· Because statute is not broad enough to cover issue, we are off Track 2 analysis and state law applies (per Erie)

· Assuming FRCP 3 was broad enough, the court could have found that it abridged, enlarged or modified a substantive right
· The right not to be sued after SOL has run is a substantive right

· However, under FRCP, this substantive right would be abridged cuz Δ would never know whether an action was previously filed
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i. Track 3 analysis focuses on Federal PROCEDURAL common law (IE: Federal judge-made common law)
a. Above, there were 7 categories of federal common law:

1. Constitutional:
Judge-made law based on interpretation of Constitution – Track 1
2. Statutory:
Judge-made law based on interpretation of Constitution – Track 1
3. Federal interest:
Would not conflict with state law by nature

4. International:
Would not conflict with state law by nature

5. Interstate:
Would not conflict with state law by nature

6. Admiralty:
Would not conflict with state law by nature

7. PROCEDURAL:
Is NOT an interpretation of a US Statute of the Constitution. Therefore, it has it’s own method of analysis – TRACK 3
ii. Application of Erie – Authority of federal judge to create common law
a. Erie had only a subtle influence over Track 1 and Track 2
· Basically, state law was applied in cases where there was no federal law on point
· HOWEVER, federal judges can make common law based on interpretation of the Constitution or US Statue
· Track 1 – Power is being exercised under the US Constitution or Congress
· Track 2 – Power is exercised by the courts but pursuant to a valid congressional grant of power (REA) – Court is acting as an admin agency
· Track 3 – Power is being exercised by judges independent from Congress or the Constitution
b. Erie sets out the principle that a federal court sitting in diversity should apply the substantive law that a state court in its district would apply
· In Track 1 and Track 2, saw that application of federal procedural law would often have some effect on state substantive law
· That is proper because cannot expect a federal court to apply state procedural law (because procedure defines the court)
c. Erie also relied on the reserved powers doctrine
· That a state has the reserved powers, under federalism, to establish its own body of substantive rights
· Erie/York Doctrine: Federal court cannot use legal or equitable powers to create STATE substantive law
d. Therefore, a free-standing, judge-made procedural standard must abide by this concept
· (Original) Outcome determinative test

· Federal procedural common law is invalid (not consistent with judge’s authority to create federal procedural common law) if it would SIGNIFICANTLY alter the outcome of a case
· The outcome of a state-law claim in federal court based on diversity should be substantially similar to the outcome that would have resulted in state court
· NOT saying that remedies in federal and state court has to be identical – But at the least, If there is no remedy available in state court, the federal court should not be able to grant a remedy based on Federal procedural common law
· Otherwise, the federal procedural common law biases resident Δs of a state (if Π were state residents, one outcome. But if Π were from another state, choice of 2 outcomes)
· For instance, as in York, where federal procedural common law would revive a claim that no longer exists in state court
· Guaranty Trust Co. v York: York (beneficiary) sued GTC (trustee) alleging breach of fiduciary duty – suit filed in federal court based on diversity of citizenship. York could not file in state court because the SOL had run. However, federal court applied judge-made procedural common law Doctrine of Latches (flexible equitable doctrine that allows a judge to decide whether to proceed with a case)

· Doctrine of latches is arguably procedural
· Affects the manner, means or method of enforcing a substantive right (here, right not to be screwed by trustee)

· HOWEVER, doctrine of latches functions procedurally

· Under State law – York would be barred from filing suit

· This creates a substantive right in GTC to be free from worrying about lawsuit

· This also terminates York’s right to file suit for damages

· Doctrine of latches, then, revives a dead state law claim
· This VIOLATES the reserved powers doctrine that lay at the heart of Erie
· Simple holding: 

· Federal judge made common law cannot be applied in a case where it functions to alter, in some significant way, a state right
· Outcome determinative test (Complicated holding):
· The outcome of the case should be substantially similar to the outcome had the case been filed in state court

· Here, the doctrine of latches determines the outcome of the case
· Had York not been diverse from GTC, GTC would have had the right not to be sued based on the tolling of the SOL
e. The York decision again created confusion
· A federal court is defined largely by the procedure employed
· Therefore, there are instances where striking federal procedural common law would undermine the basic identity of a federal court (and make it akin to a state court)
· Courts started relying on York as a way for state law to trump federal procedural common law
· The original outcome determinative test was having a significant impact on federal rules
· The courts determined it needed to find a way to strengthen the authority of federal procedural common law
· The BYRD BALANCING test
· Rather than strictly apply York, the court in Byrd balanced 
· (1) The underlying state right with 
· (2) The countervailing federal policy behind the federal procedural common law
· Byrd v Blue Ridge Rural Electric Co.: Byrd filed a diversity suit against Blue Ridge based on an accident where Byrd lost both of his forearms. Blue Ridge argued that Byrd was limited to worker’s compensation damages which he already received. The law was that “statutory employees” were only entitled to worker’s comp damages. Under state law, while most questions of fact are decided by the jury, the question as to the statutory status of employees was decided by the judge. On the other hand, in federal courts, the jury decides all questions of fact and mixed questions of fact and law. (Byrd would likely want a jury to decide because they are more likely to be sympathetic to his injury. Blue Ridge would likely prefer a judge to decide)
· Both state and federal law in this matter are procedural
· Determines the means for determining Byrd’s employee status

· Applying York
· Whether federal or state procedural law is applied is outcome determinative is unclear (J. Brennan’s opinion)

· However, could argue that whether the question was put to a judge or to the jury would have some effect on the outcome of the case 

· NOTE – both laws here are procedural so application of the federal law would not really have any affect on state substantive law (simple holding in York)
· HOWEVER, under the complicated holding in York, application of federal law could significantly alter the outcome of the case vs. if the case were tried in state court
· Here, the court applies federal procedural law

· The underlying state right – the right to have a judge determine statutory status of employee
· Countervailing federal policy – allocation of duties between judge and jury in federal court (defining an essential element of federal courts)

· The federal policy outweighs the underlying state right

· THEREFORE – federal law is applied
iii. REFINED OUTCOME DETERMINATIVE TEST
a. While Byrd cut back on the scope of York, the issue was still not settled
· It could NOT really make sense that a federal court would allow state law to trump VALID federal procedural common law just because application of the federal common law would affect the outcome
· All procedural rules could be outcome determinative in some way
· Furthermore, Byrd balancing was not quite right

· How do you weigh the importance of federal policy underlying federal common law? Is this quantifiable and comparable to the importance of a state right?
· Pretty wishy-washy

b. The Hanna decision outlines the refined outcome determinative test (making application more consistent)

· Look at the affect of federal procedural common law vs. state law at the forum shopping stage
· The Erie decision was based on:

· (1) Equal protection – avoiding inequitable administration of the law and discrimination against in-state residents

· (2) Forum shopping – preventing a Π from forum shopping in order to find a court that would provide the best remedy

· This is based on the reserved powers doctrine
· If federal procedural common law would encourage a Π from filing suit in federal court, it is violating the reserved powers doctrine and is therefore invalid

· Hanna v Plumer: Diversity suit filed in MA against the executor of the estate of Osgood (Plumer). Hanna claims she was injured due to Osgood’s negligence in an accident that took place in SC. Service of process was made by leaving copies with Plumer’s wife at their residence. Under FRCP 4(d)(1), “service shall be made as follows: (1) Upon an individual other than an infant or an incompetent person by delivering a copy of the summons & of the complaint to him personally or by leaving copies thereof at his dwelling house or usual place of abode w/ some person of suitable age and discretion then residing therein.” HOWEVER, per MA general laws, “[a]n executor or administrator shall not be held to answer to an action by a creditor of the deceased… unless before the expiration [of one year] the writ in such action has been served by delivery in hand upon such executor or administrator…”
· The Hanna decision was based on Track 2 analysis (because involved FRCP). However, the court took the opportunity to refine the York outcome determinative doctrine
· Here, the federal rule was NOT outcome determinative at the forum shopping stage
· Hanna did not choose a federal forum because of the federal rule
· Her suit would not have been barred in state court – only her method of service would have been different
· The federal rule did not offer Hanna a significantly greater remedy than state rule
· THEREFORE, if the federal rule in question were federal procedural common law – it would have trumped state law to the contrary
· (Compare) York: The federal procedural common law doctrine of latches WAS outcome determinative at the forum shopping stage
· York’s suit was barred in state court and therefore her only possible remedy was in state court (no remedy vs. opportunity to argue for some remedy)
c. Affect on Byrd Balancing
· The element is still in the Professor’s outline

· HOWEVER, the refined outcome determinative test at the forum shopping stage has rendered the Byrd Balancing test unnecessary

· Once it is determined that a federal common law standard is outcome determinative at the forum shopping stage, that standard violates the reserved powers principle and is therefore invalid
· There is no need to balance competing interests
· The Supreme Court has not used Byrd since Hanna was decided

· Byrd was initially a way to check the practical results of York – However, the Hanna refined outcome determinative test took care of this issue
· Gasperini v Center for Humanities, Inc: Gasperini was a photographer who had spent several years in Central America taking photos of the humanitarian crisis.  The jury awarded 450K.  CFH filed a rule 59 motion.  The issues in the case revolved around what standard for examining the award should be used.  NY applies an excessiveness standard of “material deviation” (based on prior awards).  Federal Court standard is “shocks the conscious” (that takes a de novo look at the facts). Therefore, potential awards are higher in federal courts than in state courts
· Gasperini argued that application of state standard violates the 7th Amendment applies (therefore a Track 1 analysis)

· 7th Amendment - No fact tried by a jury, shall be otherwise re-examined in any Ct of the U.S., than according to the rules of the common law
· 7th Amendment applies only to federal cts and not to state cts

· There was no conflict because at common law allowed damages to be re-examined

· Not broad enough to cover circumstances – The motion was for new trial based on excessive damages, which is permitted under the 7th Amendment

· Either standard can be used

· Center argued that FRCP 59 applied (therefore a Track 2 analysis)

· Rule 59 - A new trial may be granted to all or any of the parties & on all or part of the issues (1) in an action in which there has been a trial by jury, for any of the reasons for which new trials have heretofore been granted in actions at law in the cts of the U.S.
· However, a new trial is not the issue but rather, which standard of review would be applied

· Track 3 analysis

· “Shock the conscious” standard is judge-made federal procedural common law

· Arguably procedural

· Broad enough to cover the circumstances – precise issue is which standard would be applied

· There is a direct conflict between federal common law and state law
· The federal common law IS outcome determinative at the forum shopping stage 

· The Π would select a federal forum because of possibility of significantly higher award

· Also, would prejudice in state residents

· 7th Amendment allows for either standard but application of the “shock the conscious” standard would violate outcome determinative at forum shopping stage

· THEREFORE, materially deviates standard is applied
iv. Narrowly constructing federal law to avoid conflict
a. Where it is possible to avoid conflict between state and federal law, the court will attempt to apply that construction

· Semtek International, Inc. v Lockheed Martin Corp.: Case having to do with the relationship between claim preclusion and Erie. Typically, once parties have litigated a claim, they are barred from re-litigating if (1) the 2nd suit involves the same claim, (2) the 1st decision is final, valid, and on the merits and (3) both cases involve the same parties or parties in privity. The general rule is that the court entering initial judgment determines the preclusive effect of its judgment. Here, Semtek files original action in state court in CA, removed to federal court and dismissed because SOL has run. Semtek then refiles in jurisdiction where SOL has not run. A CA state court dismissing because the SOL had run would allow the Π to refile in a jurisdiction where the SOL had not run
· Δ argues that FRCP 41(b) applies
· Rule 41(b) – A dismissal under this subdivision and any dismissal not provided for in this rule... operates as an adjudication upon the merits – Therefore Π is precluded from filing in MD
· However, J. Scalia interprets Rule 41(b) “on the merits” only to mean that the Π is barred from refiling in the same court
· Therefore, NOT a Track 2 analysis because does not conflict here
· Analysis turns to Track 3
· Preclusion is a matter of federal common law
· HOWEVER, J. Scalia says that federal common law as to preclusion can incorporate the preclusion law of the state in which it sits
· Thereby, Track 3 analysis is avoided because J. Scalia interpreted federal procedural common law in a way that did not conflict with state law
· Federal law as to preclusion does apply BUT incorporates the law of the state in which it sits
· J. Scalia says federal law covers preclusion but also that federal law does not need to be consistent in this area
· Therefore, Π was only precluded from filing the same suit in California
JOINDER of claims and parties
I. Joinder of CLAIMS by Plaintiffs and Defendants
A. FRCP 18(a): Joinder of Claims
i. A party asserting a claim to relief as an original claim, counterclaim, cross-claim, or third-party claim, 

a. May join, either as independent or as alternate claims, as many claims, legal, equitable, or maritime, as the party has against an opposing party.

ii. However, the court must have subject matter jurisdiction over all claims joined

iii. Joinder is a permissive statute – meaning that the party can but is not required to join additional claims
a. There might be other rules that would require filing a claim, but FRCP 18(a) is itself permissive
· HYPO College Roommates: Paul and Ted were roommates for 4 years in NY, during which time Paul loaned Ted $10,000, Ted caused $15,000 damages to Paul’s car, Ted destroyed Paul’s $2,000 computer and Paul paid $50,000 in telephone bills for Ted. Ted did not repay anything to Paul. Paul is a citizen of CA and Ted is citizen of NY

· Can Paul sue Ted in Federal Court in NY and join all these claims?

· Rule 18(a): There are no limitations to the claims that Paul can bring against Ted under Rule 18(a)

· Subject Matter Jurisdiction

· Federal question – NO

· Diversity –

· Diversity – YES

· Amount in Controversy – YES (unrelated claims can be aggregated)

· Venue – YES
· Substantial events took place in NY

· Loans were made in NY

· Car was damaged in NY
iv. Res judicata: While Rule 18 does not require Π to join all related claims together, the concept of res judicata could bar a Π from future litigation on related claims
a. Therefore, the prudent attorney will ensure that her client brings all related claims together in a single suit, although it is not required under Rule 18
B. FRCP 13(a): Compulsory Counterclaims
i. A pleading shall state as a counterclaim any claim which 

a. at the time of serving the pleading the pleader has against any opposing party, 

b. IF 

· The claim arises out of the transaction or occurrence that is the subject matter of the opposing party's claim AND 

· Does not require for its adjudication the presence of third parties of whom the court cannot acquire jurisdiction. 

c. BUT the pleader need not state the claim IF 

· (1) At the time the action was commenced the claim was the subject of another pending action, OR 

· (2) The opposing party brought suit upon the claim by attachment or other process by which the court did not acquire jurisdiction to render a personal judgment on that claim, AND 

· The pleader is not stating any counterclaim under this Rule 13
ii. This rule applies to the Δ (which also can be the original Π responding to a counterclaim)
a. This rule is the Δ’s version of claim preclusion
iii. FRCP 13(a) is compulsory in that the answer must include all claims that are part of the same transaction or occurrence
a. Logical Relationship Test: In order for a claim to arise out of the same transaction or occurrence, there must be some factual or legal overlap
· Burlington Northern Railroad Co. v Strong: Strong sued Burlington, his employer, for personal injury tort damages and was awarded $73,000 by the jury. Burlington then moved to set off approx. $11,000 Strong received for a disability insurance program funded by Burlington. The court denied this motion stating that Burlington had not yet established a right to the set-off. However, the court indicated that Burlington could bring a separate suit based on the set-off claim and Burlington brought this suit, where Burlington successfully proved its set-off claim
· Strong argued that the set-off claim was compulsory under Rule 13(a) 

· IF Strong was correct, Burlington would be precluded from bringing the claim because it had not raised it when it was required to raise it
· HOWEVER, the court held that the set-off claim was NOT compulsory under Rule 13(a) because it failed the logical relationship test

· Insufficient legal or factual overlap

· Burlington’s set-off claim was based on a contract 

· Strong’s original claim was based on tort
· Rule 13(b) was not at issue because failure to raise a permissive counterclaim does NOT preclude the party from later raising the claim

· A prudent attorney could have alternatively filed the set-off counterclaim (hoping the judge would not reject it)

· It doesn’t hurt to file it with the answer (though it is not required)
iv. Basically ( When a party is responding to any claim (or counterclaim) filed against her, she must include any claims (as counterclaims) that are part of the same transaction or occurrence that she has against the opposing party at the time the response is filed

a. If the party fails to raise a transactionally related claim, she violates FRCP 13(a) and can thereby be barred from raising that claim in the future

b. This is a matter of judicial efficiency

· Since the claims are part of the same transaction or occurrence, it makes sense to adjudicate in a single process (otherwise, the parties would be required to go back to court to relitigate based on essentially the same facts, which would be a waste of the court’s time)

v. Rule 13(a) Compulsory Counterclaim to avoid forum shopping or Judge shopping
a. Forum shopping - This issue typically arises when a Π files a claim against Δ and Δ, wanting to litigate in an alternate forum, files her counterclaim in another court
· First-to-file: The first court may enjoin the second court or, alternatively, the second court can stay, dismiss or transfer the action
· Judicial efficiency – Why litigate what is essentially the same claim in 2 forums
b. Judge shopping – An atypical situation where the original Π, perhaps foreseeing a problem in the action, decides to file what is essentially the same claim in another forum (specifically, seeking another judge that might be more favorable)
· The same first-to-file rule applies
· Semmes Motors, Inc. v Ford Motor Company: Semmes is a dealer for Ford and Ford suspects Semmes is fraudulently claiming warranty related refunds and launches investigation, which includes speaking with Semmes’ customers (there is evidence to support this suspicion). Semmes files suit in New Jersey (removed to District Court in New Jersey) seeking to stop Ford from contacting Semmes’ customers. Ct refuses to stop. Ford answers the claim on a certain date and on that same date terminates Semmes’ dealership rights. Semmes, rather than answer, files a substantially similar case in New York District Court. Ford requests that the New York District Court stay its action until the first suit is settled but the court does not do this

· Semmes’ complaint in the NY case is, among other things, an injunction to prevent Ford from terminating Semmes dealership

· This claim arose on the same day that Ford filed its counterclaim in the NJ action

· Rule 12(a)(2) gives Semmes 20 days to answer Ford’s counterclaim

· Rule 13(a) requires that Semmes include all compulsory counterclaims

· Semmes’ claim in the NY case is actually a compulsory counterclaim to Ford’s counterclaim (filed on the same date)

· THEREFORE, Semmes should have included the claim it filed in NY as a counterclaim in the NJ action

· The NY court should have stayed the case until the NJ case was decided

· The ct points out that Ford erred (in a way) by not requesting, to the NJ court, that NJ compel the NY court to stay

· However, the NY court should have stayed anyway

· A ruling otherwise would force Ford to either:
· (1) Defend itself in 2 substantially similar actions OR

· (2) Acquiesce to Semmes’ desire to litigate in NY and agree to dismiss the NJ suit

· However, this would cause problems if Semmes continues to file suits in different courts every time it is ruled against
vi. Narrowly tailored common law exception to Rule 13(a): If there is a federal law that requires the Π to split factually related claims, then the Δ is permitted to filing a compulsory counterclaim under Rule 13(a) in either action
a. HOWEVER, in practice it is better and safer to file the Rule 13(a) compulsory counterclaim in both cases

C. FRCP 13(b): Permissive Counterclaims
i. A pleading may state as a counterclaim any claim against an opposing party NOT arising out of the transaction or occurrence that is the subject matter of the opposing party's claim

ii. FRCP 13(b) gives a party responding to a claim (or counterclaim) the opportunity to raise a counterclaim that is not part of the same occurrence but is against the opposing party
a. This is permissive in that the counterclaim is NOT required (and failure to raise the claim will NOT bar the party from raising the claim in the future)
· HYPO College Roommates Part II: Same facts as above. Already established that Paul can Sue Ted in NY Fed Court

· Can Ted file a counterclaim against Paul for $25,000 injuries that Ted suffered in a car accident as a result of Paul’s negligence?

· Rule 13(a) – NOT a compulsory counterclaim because the counterclaim does not arise out of the same transaction or occurrence as any of Paul’s claims against Ted (therefore, if Ted could file, he would have to rely on Rule 13(b))

· Rule 13(b) – NO

· Subject Matter Jurisdiction

· Federal question – NO

· Diversity

· Diversity of parties – YES

· Amount in controversy – NO

· Supplemental jurisdiction – NO

· Did not arise out of a common nucleus of operative facts

· Assuming SMJ was satisfied, venue is automatic for counterclaims because venue is based on the original claim filed by Π
D. FRCP 13(e): Counterclaim Maturing or Acquired after Pleading
i. A claim which either 

· Matured OR 

· Was acquired by the pleader after serving a pleading 

· MAY, with the permission of the court, be presented as a counterclaim by supplemental pleading
· Burlington Northern Railroad Co. v Strong: Facts above

· Burlington’s set-off claim had not matured when it filed its answer to Strong’s claim

· Burlington’s set-off claim would only take affect if (when) Strong successfully established his tort claim

· Once Strong was awarded damages for his tort claim, the court could have allowed Burlington to file a Supplemental Pleading under Rule 13(e)  

E. FRCP 13(g): Cross Claim Against a Co-Party
i. A pleading may state as a cross-claim 

· Any claim by one party 

· Against a co-party 

· That is

· Arising out of the transaction or occurrence that is the subject matter EITHER 

· Of the original action OR 

· Of a counterclaim therein
ii. Rule 13(g) is permissive
iii. NOTE: Once a cross claim is filed against a co-party, the parties become opposing parties and Rules 13(a) and 13(b) would apply as to compulsory or permissive counterclaims

· THEREFORE, any compulsory counterclaims that are not filed in answer to a cross claim would be barred under Rule 13(a)

· HOWEVER, some jurisdictions make an exception to the complete bar on compulsory counterclaims when the initial cross claim is ONLY for contribution and indemnity
· Rainbow Management Group, Ltd. v Atlantis Submarines Hawaii LP: Atlantis operated commercial submarine tours and contracted RMG to ferry passengers to the submarine from the shore (RMG used a vessel called the Elua). There was an incident where the Elua collided with a scuba vessel (Boston Whaler) where passengers on the Boston Whaler were injured. Berry was an injured passenger on the Whaler who then sued both Atlantis and RMG for negligence. Atlantis subsequently filed a cross-claim against RMG and a 3rd party for (1) breach of K and (2) contribution and indemnity. RMG filed a “cross-claim” against Atlantis for contribution and indemnity (but not for damages to the Elua). Subsequently, RMG filed a separate suit against Atlantis for damages to the Elua. The issue was whether RMG’s suit against Atlantis was barred

· Rule 13(g) cross-claim: YES

· Co-parties: YES, both Atlantis and RMG were original Δs in the original action

· Same transaction or occurrence as the original claim

· Was RMG answer to Atlantis’ Rule 13(g) cross-claim another Rule 13(g) “cross claim” or was it a Rule 13(a) or 13(b) “counterclaim”

· When Atlantis filed a valid Rule 13(g) cross claim against RMG alleging more than mere contribution and indemnity, Atlantis and RMG effectively became adverse parties

· Therefore, RMG’s answer to Atlantis’ cross-claim was a counterclaim
· RMG was required under Rule 13(a) to include claim for damages to Elua in answer to Atlantis’ Rule 13(g) cross-claim

· RMG’s claim for damages to Elua was transactionally related to Atlantis’ claim for breach of contract (same facts)

· RMG had the claim at the time of pleading

· THEREFORE, RMG was barred from filing a claim for damages as per Rule 13(a)
iv. A Co-Party is:
a. (1) Some courts require that co-parties under Rule 13(g) be actual or effective Δs to a litigation

· Danner v Anskis (Referenced in Harrison v MS Carriers): Ct here held that Rule 13(g) did NOT apply to Πs’ ability to file cross claims against other Πs to an action
· HOWEVER, if the original Δ(s) filed a counterclaim against the original Πs, some of the original Πs COULD file a cross claim against other original Πs

· Rationale – if the original Δ filed a counterclaim, the original Πs would effectively become Δs to the counterclaim
· ALSO – until a counterclaim is filed, there is no answer for the original Πs to file (and therefore no pleading filed as required by the text of Rule 13(g))
b. (2) Anyone who, up to the time of filing, are not adverse to one another OR

c. (3) Persons that are on the same side of the litigation
· Harrison v MS Carriers: Gilbert and Daniels were passengers in a car driven by Harrison when the car was involved in an accident with a tractor operated by MS Carriers. Gilbert, Daniels and Harrison filed suit as co-Πs against MS Carriers – The case was in federal court based on diversity. Gilbert and Daniels also wanted to file a cross claim against Harrison. The issue was whether Rule 13(g) allowed original Πs to file cross claims
· Under Danner, original Πs could only file a cross claim if the original Δ filed a counterclaim

· However, the ct here rejected the Danner court interpretation – Held cross claim was valid because:

· (1) Filed by co-parties Gilbert and Daniels AND

· (2) The claim arose out of the same transaction as the original claim
· NOTE: Technically, the Danner court was correct because under Rule 7 a cross-claim is NOT pleading
· HOWEVER, the Harrison court decision could be justified using Rule 1 that states that the Federal Rules of Civil Procedure “shall be construed and administered to secure the just, speedy, and inexpensive determination of every action.”

F. Subject Matter Jurisdiction
i. The court MUST have subject matter jurisdiction to hear any counterclaim (under Rule 13(a) or Rule 13(b)) or any cross-claim (under Rule 13(g))

a. Rule 13(a) – Compulsory counterclaim
· A compulsory counterclaim (meaning transactionally related) can be filed if:

· There is an independent basis of jurisdiction (IE, Federal Question or Diversity/Amount in Controversy) OR

· If the claim falls within the court’s supplemental jurisdiction

b. Rule 13(b) – Permissive counterclaim
· A permissive counterclaim can generally only be filed if:

· There is an independent basis of jurisdiction (IE, Federal Question or Diversity/Amount in Controversy)

· (There is no supplemental jurisdiction because a permissive counterclaim, by definition, does not arise out of a common nucleus of operative facts)

· Hart v Clayton-Parker & Associates: Hart (allegedly) racked up a debt to JC Penney and when Penney could not collect the debt, they assigned the debt to Clayton-Parker, who attempted to collect from Hart. Hart felt Clayton’s collection methods were in violation of the Fair Debt Collection Practices Act (FDCPA, a Federal Statute) and sued Clayton in federal court based on federal question jurisdiction (violation of FDCPA). Clayton answers and files a counterclaim for the unpaid debt. The issue is whether this counterclaim should be permitted

· Rule 13(a): Compulsory Counterclaim – NO

· Clayton argues that debt collection claim is sufficiently related to its breach of contract counterclaim

· Legal distinction: Hart’s claim is based on the FDCPA while Clayton’s claim is based on state-law contracts law

· Factual distinction: Hart and Clayton would have to prove entirely different facts to win their respective claims

· No shared facts means there are no efficiency arguments to make the counterclaim compulsory

· Rule 13(b): Permissive Counterclaim – NO

· There is NO independent basis of jurisdiction

· NOT a federal question counterclaim

· Jurisdiction NOT based on diversity
c. Rule 13(g) – Cross-claims
· Subject matter jurisdiction is established by the original claim
· Supplemental Jurisdiction (§ 1367) is designed to place limits on what the original Π can do 

· Prevent Π from skirting Subject Matter Jurisdiction requirements

· § 1367 does NOT limit what the Δ can do 

· Harrison v MS Carriers: (Court erred in this case). The question is whether the federal court had subject matter jurisdiction over the cross-claim between 2 of the original Πs against a 3rd original Π where the original claim was based on diversity and the Πs were NOT diverse from each other

· Subject matter jurisdiction over the original Gilbert, Daniels, Harrison case against MS Carriers was based on diversity

· There was no independent basis of jurisdiction in the case between Gilbert/Daniels and Harrison

· NO federal question

· NO diversity

· Therefore, subject matter jurisdiction would have to be based on supplemental jurisdiction

· HOWEVER, where SMJ of the original anchor claim is based solely on diversity, must satisfy § 1367(b)

· § 1367(b) does NOT give SMJ to federal courts over claims by Πs over parties brought into the case under Rules 14, 19, 20, or 24

· Here, Πs brought in by Rule 20 (which allowed all 3 Πs to sue MS Carriers together)
· Therefore, there was NO subject matter jurisdiction
G. POLICY
i. The courts have some discretion in applying the Rules and POLICY will often enter into their decisions

· Burlington Northern Railroad Co. v Strong: The court could have conceivably held that Burlington’s set-off claim was sufficiently related so as to make it a compulsory counterclaim that it was then barred to raise – it was a close decision
· HOWEVER, such a ruling would imply that a party, in its answer, would have to include every possible claim it would have in the event that it lost the original claim or else be barred from ever raising it

· This would be unfair to Burlington

· Hart v Clayton-Parker & Associates: Policy reasons for not permitting a debt-related counterclaim to a FDCPA claim

· Congressional intent of FDCPA was to protect consumers from unfair debt collection tactics

· IF a company that was being sued for violation of the FDCPA were permitted to counterclaim based on the underlying debt, it would discourage consumers harmed by illegal debt collection practices from filing suits based on the FDCPA (since there is always an underlying debt when a company violates the FDCPA)
II. Permissive Joinder of PARTIES by Π 
A. Rule 17(a): Real Party in Interest

i. Every action shall be prosecuted in the name of the real party in interest. 

· An executor, administrator, guardian, bailee, trustee of an express trust, 

· a party with whom or in whose name a contract has been made for the benefit of another, 

· or a party authorized by statute 

· may sue in that person's own name without joining the party for whose benefit the action is brought; 

· and when a statute of the United States so provides, an action for the use or benefit of another shall be brought in the name of the United States. 

· No action shall be dismissed on the ground that it is not prosecuted in the name of the real party in interest until a reasonable time has been allowed after objection for ratification of commencement of the action by, or joinder or substitution of, the real party in interest; and such ratification, joinder, or substitution shall have the same effect as if the action had been commenced in the name of the real party in interest
b. The real party in interest is essentially the party who has the substantive right to sue

c. The rationale is to basically ensure that (1) the Δ does not have to re-litigate a claim because it was not brought by the real party in interest and (2) allows substitution of the real party in interest
· Green v Daimler Benz: Green owned a Benz that caught fire. Green was paid by Metropolitan insurance company (thereafter, Met was entitled to any damages from Benz). Under PA state law, Green could sue Benz on behalf of Met (on theory that juries do not like insurance companies and this was a more fair way to sue). However, under both PA state and federal law, the actual real party in interest was Met. The case was removed to federal court and Benz sought summary judgment on theory that Green did not have a valid property interest and therefore did not have a right to sue

· Rule 17(a) specifically allows the court to substitute the real party in interest
· The case started in PA where Green can sue under his own name, it would be unfair to dismiss the case because it was removed to federal court
· Rule 17(a) specifically allows the substituted, actual real party in interest to RELATE BACK to the original filing

· Therefore, Benz cannot argue that the statute of limitations was violated

· There could be an Erie related problem here – review later
B. FRCP 20(a): Permissive Joinder of Parties
i. All persons may join in one action as plaintiffs if:

· They assert any right to relief 

· Jointly, 

· Severally, OR 

· In the alternative in respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences AND
· If any question of law or fact common to all these persons will arise in the action 

ii. All persons... may be joined in one action as defendants if:

· There is asserted against them 

· Jointly, 

· Severally, OR 

· In the alternative, any right to relief in respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences AND 

· If any question of law or fact common to all defendants will arise in the action

iii. A plaintiff or defendant need not be interested in obtaining or defending against all the relief demanded. 

· Judgment may be given for one or more of the plaintiffs according to their respective rights to relief, AND 

· Against one or more defendants according to their respective liabilities
C. FRCP 23(a): Class Actions – Prerequisites to a class action
i. One or more members of a class may sue or be sued as representative parties on behalf of all only if 

a. (1) The class is so numerous that joinder of all members is impracticable, 

b. (2) There are questions of law or fact common to the class, 

c. (3) The claims or defenses of the representative parties are typical of the claims or defenses of the class, AND 

d. (4) The representative parties will fairly and adequately protect the interests of the class

D. Joinder of Πs and Subject Matter Jurisdiction
	Supplemental Jurisdiction Review
28 USC § 1367(a): 

Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute, in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties
· Lack of complete diversity will destroy § 1332 diversity based jurisdiction

· There is a non-aggregation principle ( In order for a federal ct to exercise supplemental jurisdiction, it must have original jurisdiction over at least 1 claim (claims cannot be aggregated to satisfy minimum amount in controversy requirement)

28 USC § 1367(b): 

In any civil action of which the district courts have original jurisdiction founded solely on section 1332 of this title, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332
· Q1: Would exercise of supplemental jurisdiction where the jurisdiction over the original claim is based on diversity be consistent with requirements of § 1332?
· Non-aggregation requirement – Separate claims cannot be aggregated to satisfy minimum amount in controversy
· Complete diversity requirement – No Π can be from the same state as any Δ

· IF there is NO INCONSISTENCY, then supplemental jurisdiction can be exercised

· However, if there IS AN INCONSISTENCY, then answer the next 2 questions

· Q2: Is the claim by the Π against a Δ joined pursuant to Rule 14, 19, 20, or 24?

· YES – then the court CANNOT exercise supplemental jurisdiction
· NO – then go to Q3

· Q3: Was the Π added by either Rule 19 or Rule 24?

· YES – then the court CANNOT exercise supplemental jurisdiction
· NO – then the court CAN exercise supplemental jurisdiction


	Exxon Mobil – Supplemental JXN Anomaly
· Exxon Mobil Corp. v Allapattah Services, Inc (& related case of Rosario Ortega v Star-Kist Foods, Inc): In Exxon Mobil, Πs were joined under Rule 23 – Class Action where all Πs were diverse from single Δ and some, but not all, Πs satisfied the minimum amount in controversy requirement. A lower ct held that the District Court has supplemental jxn over all the claims so long as it had original jxn over a single claim. In Rosario Ortega, Πs were a girl who was injured by a defective tuna can and her parents, joined under Rule 20. The girl satisfied the minimum amount in controversy requirement but her parents did not. A lower ct held that the District Ct had jxn over the girl’s claims but not her parents’ claims. This Supreme Court decision addressed these two apparently inconsistent rulings

· Both cases: Federal subject matter jurisdiction over “anchor claims” based on diversity

· § 1367(a) applies as limited by § 1367(b)

· § 1367(b) – 3 Questions – Supplemental Jurisdiction is PERMITTED in these cases
· Q1: Would exercise of supplemental jurisdiction be consistent with requirements of § 1332?

· NO, exercise would be inconsistent

· In both cases, not all claims satisfied the minimum amount in controversy requirement and aggregation is not permitted

· Q2: Were any of the Δs in either case joined pursuant to Rule 14, 19, 20, 24?

· NO, both cases involve a single Δ

· Q3: Were the Πs who did not satisfy the amount in controversy requirement added by either Rule 19 or Rule 24?

· Exxon – Π joined pursuant to Rule 23

· Rosario Ortega – Π joined pursuant to Rule 20
· ANOMALY
· Supplemental jurisdiction is PERMITTED over claims that do not satisfy minimum amount in controversy where Π is joined pursuant to Rule 20 but is NOT PERMITTED over claims that do not satisfy minimum amount in controversy where the Δ is joined pursuant to Rule 20

· However, supplemental jurisdiction is PERMITTED over claims that do not satisfy amount in controversy where the group of Δ is large enough to be joined pursuant to Rule 23 – Class Action
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(5) Is this case in federal court solely on the basis of § 1332?

 

 

No

Yes

Joinder IS PERMITTED

 

(6) Is the Π asserting a claim against a party joined pursuant to Rule 14, 19, 20, or 24 or has the Π entered the case under either Rule 19 or 24?

 

 

No

Yes

Joinder IS PERMITTED

 

(7) Would the proposed joinder by inconsistent with diversity principles or the non-aggregation rule?

 

 

No

Yes

Joinder IS PERMITTED

 

Joinder NOT permitted
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 - The district court can decline to exercise supplemental jurisdiction if: 

(1)

The claim raises a novel or comlex issue of 

State law

(2)

The claim 

substantially dominates

 over the claim(s) over which 

the court has original jurisdiction

(3)

The court has 

dismissed all claims

 over which the court has

original jurisdiction 

OR

(4)

In exceptional circumstances, there are 

other compelling 

reasons 

for declining jurisdiction




E. FRCP 14(b): When Plaintiff May Bring in Third Party (INDEMNITY)
(NOTE: Review Rule 14(a) first under III. Joinder of Parties by Δ)
i. When a counterclaim is asserted against a plaintiff, the plaintiff may cause a third party to be brought in under circumstances which under this rule would entitle a defendant to do so

ii. Basically, once a counterclaim is filed against the Π, she can do everything that a Δ would be permitted to do under Rule 14(a)

· Guaranteed Systems, Inc. v American National Can Co.: American National (ANC) contracted Guaranteed Systems (GS) to construct a facility in GA but ANC did not pay. GS filed suit against ANC in state court and ANC removed the case to federal court (based on diversity). ANC then filed a counterclaim against GS for negligence. GS then sought to bring in Hydro-Vac (HV) for indemnity should GS be found liable to ANC

· Rule 14(b) permits GS to bring Hydro-Vac into the suit

· ANC filed a counterclaim against GS

· HOWEVER, a SMJ-related issue is raised by these facts:

· Anchor claim: GS v ANC

· Joinder rule: Rule 14(b)

· NO IBJ

· Not a federal question

· HV and GS are not diverse

· Same constitutional case

· NOTE: Indemnity claims are always part of the same constitutional case as the original claim
·  Case is in federal court based solely on diversity

· BUT, here the Π is asserting a claim against a party that was joined pursuant to Rule 14

· THEREFORE, joinder will not be permitted if it would be inconsistent with the diversity principles and non-aggregation rules of diversity-based SMJ

· Ct essentially states that because GS and HV are from the same state, it would violate the diversity rules 

· JOINDER WAS NOT PERMITTED

· PROF note ( 

· Cts tend to stop the analysis if the original Π seeks to bring in any party that is from the same state, claiming that it violates the diversity rules and, like Kroger is an end run around diveristy

· However, there are some points here

· GS did not purposely fail to include HV – the indemnity issue arose only after ANC filed a counterclaim

· GS was clearly not seeking to avoid diversity requirements (as it started the action in state court)

· This is a rather poor construction of § 1367(b) – This type of action was permitted before § 1367(b) came into existence and perhaps should be permitted still
III. Joinder of PARTIES by Δ 
A. FRCP 13(h): Joinder of Additional Parties
i. Persons other than those made parties to the original action may be made parties to
· (1) a counterclaim OR 
· (2) a cross-claim 
· In accordance with the provisions of Rules 19 and 20

ii. Rule 19 and Rule 20 (briefly)

a. Rule 19 – Provides for joinder of persons needed for just adjudication

b. Rule 20 – Provides for permissive joinder of parties as Δs if there is asserted against them jointly, severally, or in the alternative, any right to relief in respect of or arising out of the same transaction [or] occurrence,... and if any question of law or fact common to all Δs will arise in the action

iii. Under Rule 13(h), a Δ can join additional parties only if that Δ files a counterclaim or a cross-claim against an original party to the action
a. Rule 13(h) gives the party who is filing the counterclaim or cross-claim that same status as she would have had if she were the original Π 

· IOW – that party can bring in any party she would have been able to include in the original suit had she filed first

· Schoot v United States: Schoot was Vorbau’s accountant at Steelograph (owned by Vorbau). The IRS imposes a tax penalty on Steelograph for its failure to collect, truthfully acount for, and pay withholding taxes. Schoot files suit against the IRS seeking to recover taxes and interest allegedly erroneously or improperly assessed or collected from him. The IRS files a counterclaim against Schoot for the tax penalty and names Vorbau as an additional party. Vorbau files a motion to dismiss based on (1) lack of personal jurisdiction, (2) improper venue, (3) improper joinder and (4) lack of subject matter jurisdiction

· Personal jurisdiction – Although Vorbau had since moved from Illinois, the action arose from acts that took place while he was in Illinois and therefore the proper long-arm statute subject Vorbau to personal jurisdiction
· Venue – When suing the United States, venue is where the Π lives and is not determined by the Δ or, as here, the joinder Δ. Therefore, venue is proper

· 3rd Party Δ CANNOT object to venue
· Joinder
· Anchor Claim – Schoot v IRS

· The FRCP permits joinder under Rule 13(h)

· IRS filed a suitable counterclaim (NOT a cross-claim here because not against co-parties)
· Counterclaim is proper and compulsory under Rule 13(a) because the claims arise out of the same transaction

· Joinder in accordance with Rule 20

· Rule 19 – N/A because Vorbau is not a necessary party

· Rule 20 – Allows for joinder of parties where the claim is based on the same transaction or occurrence and there is a common question of law or fact
· Here, the common question pertains to the disputed tax amount

· Joinder is permitted because § 1331 provides an IBJ because here the claim is based on a federal question

· Assuming that § 1331 or § 1332 do not provide IBJ

· § 1367(a) is satisfied because the claim is part of the same constitutional case
· SMJ for the claim is not based solely on diversity; Therefore, joinder is permitted
· When considering the complete diversity requirement of § 1332, it is important to note that complete diversity pertains to literal Πs and literal Δs
· The concern here is giving an original Π the opportunity to skirt the complete diversity requirements needed for adjudication in a federal forum
· Q FOR PROF: If Property Insurers and Hartford were not diverse, would that mean that in this case Quantum bringing in Property Insurers would have then destroyed complete diversity?

· The Hartford Steam Boiler Inspection and Insurance Co. v Quantum Chemical Corp.: Quantum owns a heat exchanger that is damaged. The key issue is whether the heat exchanger was damaged by an explosion or by an accident. If the exchanger was damaged by accident, it is covered under an insurance policy with Hartford Steam. On the other hand, if it were damaged in an explosion, it is covered under an insurance policy with Property Insurers. Of course, Hartford claims it was an explosion and Property Insurers claims it was an accident and both companies refuse to pay out. Hartford then sues Quantum in federal district court (based on diversity and amount in controversy satisfied) seeking declaratory judgment that they are not liable. Quantum then sues both Hartford and Property Insurers in state court. This state court action is stayed because the federal action was properly filed first. Quantum then files a counterclaim in the federal court action, joins Property Insurers, then argues that the federal case should be dismissed because Property Insurers destroys diversity (Quantum really wanted to be in state court for some reason). However, if they have to try the case in federal court, Quantum wants both Hartford and Property Insurers in the case
· Anchor Claim – Hartford v Quantum

· FRCP permits joinder under Rule 13(h)

· Proper counterclaim filed – Could argue compulsory counterclaim because arising out of the same incident as the original action

· Rule 13(h) allows joinder under Rule 19 or Rule 20

· Rule 20 - Common question of fact: “What happened? Was it an accident or an explosion?”
· 28 USC § 1331 or 1332 do NOT provide an IBJ

· No federal question

· Quantum and Property Insurers are NOT diverse

· § 1367(a) is satisfied because claim arises out of a common nucleus of operative facts

· The case is based solely on § 1332 diversity
· It would appear at first that Property Insurers would destroy complete diversity because they would be lined up on the other side of Quantum and the same side as Hartford (and Quantum and Property Insurers are not diverse)

· HOWEVER, Property Insurers here is a “3rd Party Δ” and NOT a literal Δ

· Therefore, with respect to complete diversity, Property Insurers and Quantum would both be categorized as “Δs” 
· Complete diversity rule applies to literal Δs and literal Πs
· The Π is NOT asserting any claim (the Δ is asserting the claim here) and the Π was not entered into the case based on either Rule 19 or Rule 24 

· THEREFORE, joinder is permitted

· (Step 6 of the template above)

· NOTE: There could be a problem if Hartford then tried to file a claim against Property Insurers (figure out why and add here)
B. FRCP 14(a): When Defendant May Bring in Third Party (INDEMNITY)
i. At any time after commencement of the action a defending party, as a third-party plaintiff, may cause a summons and complaint to be served upon a person not a party to the action who is or may be liable to the third-party plaintiff for all or part of the plaintiff's claim against the third-party plaintiff

a. The third-party plaintiff need not obtain leave to make the service IF 

· The third-party plaintiff files the third-party complaint not later than 10 days after serving the original answer 

· OTHERWISE the third-party plaintiff must obtain leave on motion upon notice to all parties to the action

ii. The person served with the summons and third-party complaint, hereinafter called the third-party defendant, shall make 

a. Any defenses to the third-party plaintiff's claim as provided in Rule 12 AND 

b. Any counterclaims against the third-party plaintiff and cross-claims against other third-party defendants as provided in Rule 13. 

iii. The third-party defendant may 

a. Assert against the plaintiff any defenses which the third-party plaintiff has to the plaintiff's claim

b. Assert any claim against the plaintiff arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff 

iv. The plaintiff may 

a. Assert any claim against the third-party defendant arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff, AND 

· The third-party defendant thereupon shall 

· Assert any defenses as provided in Rule 12 AND any counterclaims AND cross-claims as provided in Rule 13 

v. Any party may move to strike the third-party claim, or for its severance or separate trial. 
vi. A third-party defendant may proceed under this rule against any person not a party to the action who is or may be liable to the third-party defendant for all or part of the claim made in the action against the third-party defendant

	Rule 14(a) in a nutshell:

· In a case where, if the Δ is found liable to the Π, there is a 3rd Party who would then be liable to the losing Δ, Rule 14(a) allows the Δ to bring that 3rd Party into the case
· Should do this within 10 days of filing the original answer so that Δ does not need to obtain leave

· The 3rd Party, upon being served with summons by the original Δ MUST:

· File any Rule 12 defenses against original Δ

· File any Rule 13 counterclaims against original Δ

· File any Rule 13 cross-claims against other 3rd Parties brought into the case

· The 3rd Party CAN:

· Assert any defenses the original Δ has to the original Π

· Assert any transactionally related claims against the original Π

· The original Π can also assert any claims against the 3rd Party after the 3rd Party has been brought into the case

· If the 3rd Party feels there is a 4th Party that would be liable to them should they lose, the 3rd Party can proceed under this Rule 14(a) against the 4th Party




vii. Rule 14(a) Indemnity only applies to claims against an absent party, and NOT to defenses that would be provided by an absent party
· For instance, “it’s not my fault, it’s his” is a defense and NOT a claim

· Therefore, the Δ could NOT bring in the other party under Rule 14(a) claiming that the Π filed against the wrong Δ

· Walkill v Tectonic Engineering: Walkill (NJ) wanted to purchase land in order to develop that land. Walkill hired Tectonic (NY) to conduct a survey as to the suitability of the land for development. Walkill reported that the land was suitable for development and Walkill proceeded with their development plans and hired Poppe (NJ) to develop the property. Later, Poppe discovered that parts of the property were in fact NOT suitable for development. Walkill thereafter filed suit against Tectonic in federal court (§ 1332 diversity jurisdiction where complete diversity and amount in controversy satisfied) alleging breach of K, breach of warranty, negligence, etc. Tectonic, for its part, felt that its survey was accurate but that Poppe had somehow altered the land to make it unsuitable for development (essentially, saying it was Poppe’s fault). Tectonic sought to bring Poppe into the case under Rule 14(a)
· Tectonic and Poppe had no previous relationship

· There was no contractual basis under which Poppe would be liable to Tectonic if Tectonic was found liable in the original suit

· Tectonic was arguing that Poppe was the correct Δ
· This is NOT a basis for indemnity and therefore not a basis for joinder under Rule 14(a)

· Tectonic was raising a defense, not a claim

· Tectonic was NOT PERMITTED to enjoin Poppe under Rule 14(a)

· Hypos based on Walkill v Tectonic Engineering: Assuming Poppe was joined to the case
· Poppe could file a claim under Rule 14(a) against Walkill for unpaid monies because it is transactionally related to Walkill’s claims against Tectonic

· Permissive Rule 14(a) claim by the 3rd Party Δ against the original Π

· If Walkill has a claim against Poppe that is related to Poppe’s claim against it, Walkill must file a Rule 13(a) compulsory counterclaim (assuming Poppe files claim against Walkill)
· SMJ

· Anchor claim – Walkill v Tectonic
· Joinder permitted by Rule 14(a)

· NOT federal question and NO diversity between Poppe and Walkill (so NO IBJ)
· Part of the same constitutional case so § 1367(a) is satisfied

· Does NOT violate complete diversity rule because Poppe is not an original Δ and for complete diversity we care about the original Π and Δ and any others who are literally a Π or Δ

· Π is not asserting a claim and Poppe is not a Π joined under Rule 19 or 24

· THEREFORE, the court could exercise SMJ
· The Kroger Principle – Case where a woman filed diversity based suit against one Δ, who impleaded a third party (who is not diverse from the woman) for indemnity, after which time the woman thinks that perhaps the third party was more responsible and therefore files against the third party – the court did not allow because this could be used as an end-run around diversity
· Hypos based on Walkill v Tectonic Engineering: Assuming Poppe was joined to the case

· Assuming that Poppe did NOT file any claim against Walkill, could Walkill file a claim against Poppe?
· Rule 14(a) allows the Π to file a transactionally related claim against a 3rd Party Δ
· SMJ – Following template above... straightforward through Step 5 (begin with Step 6)

· Here, the claim is one filed by the Π against a party joined under Rule 14
· Therefore, court cannot exercise SMJ if doing so would violate non-aggregation rules and diversity principles of § 1332

· Here, VIOLATES diversity principles... could operate as an end-run around diversity principles
· Walkill files against Tectonic (based on diversity) knowing that Tectonic will bring in Poppe

· Walkill could not include Poppe originally if Walkill wanted a federal forum because Walkill would destroy diversity

· Once Poppe is in the suit, Walkill could file a claim against Poppe, which is what it wanted to do all along, but in a federal and not a state court
IV. Intervention by Absentees
· There can be situations where a lawsuit is filed and there is a party who was not named to the original suit but whose interests would be affected by an adverse ruling in that suit
· Intervention gives that party a way to insert themselves into the suit (without any existing party to the suit bringing this absent party into the suit)

A. FRCP 24 – Intervention statutes
i. FRCP 24(a): Intervention of Right
a. Upon timely application anyone shall be permitted to intervene in an action: 

· (1) When a statute of the United States confers an unconditional right to intervene; OR 

· (2) When the applicant claims an interest relating to the property or transaction which is the subject of the action 

-AND-

· [(3)] The applicant is so situated that the disposition of the action may as a practical matter impair or impede the applicant's ability to protect that interest, 

-UNLESS- 

· [(4)] The applicant's interest is adequately represented by existing parties

ii. FRCP 24(b): Permissive Intervention
a. Upon timely application anyone may be permitted to intervene in an action: 

· (1) When a statute of the United States confers a conditional right to intervene; OR 

· (2) When an applicant's claim or defense AND the main action have a question of law or fact in common…. 

· [(3)] In exercising its discretion the court shall consider whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties
iii. Timely intervention

a. Refers to the absent party filing in an appropriate time after learning of that party’s interests in the case
b. Therefore, an application WOULD be timely in a case where the absent party chose not to intervene in the original action but then, after an adverse ruling, chooses to intervene to appeal (because the original Δ, who is representing the absent party’s interests, has decided not to appeal)
iv. Adequate representation of interests

a. Adequate representation is presumed when the would-be intervenor shares the same ultimate objective as a party to the lawsuit
v. Factors included in determining court’s use of discretion under Rule 24(b) include:

a. Extent of intervenor’s interests

b. Adequacy of representation

c. Potential contribution to just adjudication
· Great Atlantic & Pacific Tea Co. v Town of East Hampton: The Town of East Hampton has a local ordinance prohibiting the construction of “superstores” (big-box retailers). Great A&P files suit against East Hampton seeking to overturn the ordinance because Great A&P wants to build a superstore. The Group, an environmental organization that helped draft the ordinance, seeks to intervene as a Δ. The issue is whether The Group should be permitted to intervene

· The Group CANNOT intervene under Rule 24(a)

· Timely application – OK

· No statutory right to intervene

· The Group’s interest relates to the transaction which is the subject of the original claim

· The Group wants to preserve the city in its current state and that is one of the things the ordinance was designed to protect

· Also, The Group’s interests in preserving the city would be impaired by a ruling in favor of Great A&P

· HOWEVER, there is no evidence that the Town of East Hampton would be unable to fully represent themselves and defend the ordinance

· “Adequate representation is presumed when the would-be intervenor shares the same ultimate objective as a party to the lawsuit... The Group and the Town share the same ultimate objective... a declaration that the Superstore Law was validly enacted and is constitutional”

· The Group CANNOT intervene under Rule 24(b)

· Intervention under Rule 24(b) is at the court’s discretion

· Timely application – OK

· No statutory right to intervene

· Common question: Was the Superstore Law validly enacted and is it constitutional?

· No evidence of undue delay or prejudice to original parties

· HOWEVER, there are other factors:

· Permissive intervention cannot be used to inject collateral issues into the case

· Here, The Group could also be seeking to protect against all commercial developments

· There is no reason the Town of East Hampton could not defend the suit on their own

· The Group cannot add anything NEW to the defense

B. Alignment of the intervening party
i. Alignment of the intervening party can be critical to establishing or destroying diversity in federal cases where subject matter jurisdiction is based solely on § 1332
a. Despite which side the intervening party claims for itself, the court will consider which side of the litigation the intervenor SHOULD be on and the court will thereby realign intervening parties accordingly
· American Honda Motor Co., Inc. v Clair International, Inc: American Honda (CA) sues Clair (MA) in federal court with SMJ based on diversity. Honda seeks a declaratory judgment that it’s award of a dealership to Boch (also of MA) does not violate a MA state law. Boch, then, seeks to intervene as a Δ and file a cross-claim against Clair seeking the same declaratory judgment that Honda seeks

· Here, intervention destroys diversity and therefore destroys SMJ

· Rule 24
· Rule 24(a) – Likely, Boch’s interests are adequately represented by Honda and therefore intervention would not be permitted under Rule 24(a)

· Rule 24(b) – Intervention here is at the court’s discretion. There is a common question of law or fact and no evidence of any prejudice or harm to any original party

· Therefore, the court could permit intervention here under Rule 24(b)

· HOWEVER, Boch could NOT intervene as a Δ

· Boch has only 1 claim and that is against Clair

· Boch’s interests are more in line with Honda’s interests

· THEREFORE, assuming Boch could intervene under Rule 24, Boch would have to intervene as a Π
· Boch is a Π brought into the case under Rule 24
· Step 6 of template applies

· Supplemental jurisdiction would violate the diversity principles of § 1332

· Assume, Boch and Honda wanted to sue Clair together (too pool their resources or whatever). If they did sue Clair together, they would have to litigate in a state court because there would be no diversity
· Here, Boch and Honda could use Rule 24 to make an end-run around diversity
· Honda files against Clair in federal court
· Boch intervenes immediately
· Diversity doesn’t matter anymore
V. Interpleader
· Involves situations where one party holds a single right, title or interest but does not claim ownership of that right, title, or interest. However, there is more than one party claiming that right, title or interest

· Interpleader – used to avoid double liability or vexatious, conflicting claims

	
	Interpleader

	
	Statutory § 1335
	Rule 22

	Subject Matter Jurisdiction
	Minimum Diversity & $500      (28 USC § 1335)
	Complete Diversity & $75K     (28 USC § 1332)

	Venue
	District where any claimant resides                                        (28 USC § 1397)
	General venue                            (28 USC § 1391)

	Personal Jurisdiction
	Nationwide service                         (28 USC § 2361)
	Minimum contacts                            (DP / Long-arm statute)

	Stake
	Must deposit stake/bond         (28 USC § 1335)
	Optional

	Injunction
	Power to enjoin                         (28 USC § 2361)
	Power to enjoin                               (Anti-Injunction Act)


· Minimum diversity: ANY 2 of the claimants are from different states
A. Statutory vs. Rule Interpleader – 
i. Statutory Interpleader
a. Minimum diversity: Means any 2 of the claimants are from different states

· Typically, the stakeholder is NOT claiming ownership or any right to the stake. Therefore, the actual dispute is between the stakeholders – this minimum diversity requirement recognizes this fact and allows for federal court subject matter jurisdiction so long as any 2 claimants are diverse

b. $500 amount in controversy requirement

c. Venue is where any claimant lives

d. Personal jurisdiction so long as the claimant has minimum contacts with the United States (so don’t have to worry about long-arm statutes)

e. Bond/deposit: The stakeholder deposits the stake (or alternatively a bond) with the court, so that the claimants know they can get the claim if they are successful

· Indianapolis Colts v Mayor and City Council of Baltimore: The Colts once played in Baltimore but considered moving to Indianapolis. To this end, the Colts owners negotiated a lease with CIB to play in the Hoosier Dome in Indy. The lease also included a right-of-first-refusal should the Colts decide to sell the team. Meanwhile, the city of Baltimore considered a condemnation action to purchase the Colts by imminent domain. The Colts left Baltimore in the dead of night, Baltimore sued the Colts and the Colts sought to interplead CIB

· Always try to use Statutory interpleader if possible

· Minimum diversity – Satisfied because CIB and Baltimore, the adverse claimants, are diverse

· Stake is greater than $500

· Personal jurisdiction is satisfied due to national service of process

· HOWEVER, the issue really is whether Baltimore and CIB are adverse claimants

· Baltimore wants to purchase the team whereas CIB wants to retain the rights to have the Colts play in Indy

· CIB’s right of first refusal would not be triggered by a condemnation (furthermore, the lease had an out-clause if Baltimore successfully purchased the Colts)

· THEREFORE, the court here found the claimants were NOT ADVERSE and therefore the Colts could NOT interplead CIB
ii. Rule Interpleader
a. As factors above indicate, statutory impleader has less restrictive requirements. However, claimants would need to rely on Rule Interpleader when no 2 claimants are from different statates
b. Complete diversity is required (or federal question but PROF has never heard of a federal question based interpleader)

c. General venue, so most likely where substantial events took place
d. Minimum contacts with the forum state

iii. Injunction

a. Federal courts have a strong policy of NOT enjoining state court proceedings (based on the ideas of federalism)

b. 28 USC § 2361, Congress explicitly gives federal courts the power to enjoin state court actions in interpleader cases based on 28 USC § 1335 (however, § 2361 is silent as to Rule 22 interpleader actions)

c. HOWEVER, there are exceptions to the traditional policy of not enjoining state court actions (so that a Rule Interpleader could cause federal court to enjoin state court action)

· Federal courts CAN enjoin state court actions if the injunction is necessary to aid the federal court’s jurisdiction
· The federal court’s jurisdiction could be undermined if a concurrent state court action is not enjoined because the federal court and state court could come out to conflicting results

· Geler v National Westminster Bank: Ben and Susana Ghitelman (of Israel) were owners of a Totten trust (where trustee can use all the corpus during life but upon death, balance goes to beneficiaries) with a $500,000 corpus that was held by the National Westminster Bank (NY). However, it was unclear whether the trust was held solely in the name of Ben Ghitelman or of Ben and Susana. The Gelers (Isreal) were the beneficiaries of the Totten Trust. When Ben died, Susanna took out the remaining corpus but was instructed by the bank to redeposit and she did so. Upon Susana’s death, the Gelers file suit for the corpus in US DCt and Susana’s estate files suit in state court. The bank responds by filing an interpleader action against both Susana’s estate and the Gelers in US DCt
· Statutory interpleader is not available because both adverse claimants are aliens

· Therefore, must rely on Rule Interpleader

· Complete diversity is satisfied (NY vs. alien/alien)

· Minimum amount in controversy is clearly established

· Minimum contacts with NY established cuz that’s where the money is located

· The federal DCt could enjoin the state court proceedings

· Here, enjoining the state court proceedings (which involve the exact same stake as the federal court action) would undermine the federal court’s jurisdiction

· What if the federal court ruled in favor of the Gelers and the state court ruled in favor of the Estate?

· HOWEVER, because of the strong policy against injunctions, the court here asks the bank to go to state court and request a stay

· If the state court refused the stay, the federal court could then enjoin the state court action
· Geler v National Westminster Bank: (Alternative course of action) National Westminster bank, instead of filing a separate interpleader action, could have filed a Rule 13(a) counterclaim against the Gelers in the federal proceeding and brought in the Estate under Rule 13(h)
VI. Compulsory Joinder: Necessary and Indispensable Parties
A. FRCP 19: Joinder of necessary and indispensable parties
i. FRCP 19(a): Persons to be Joined if Feasible
a. A person who is: 

· Subject to service of process AND 

· Whose joinder will not deprive the court of jurisdiction over the subject matter of the action 

· SHALL be joined as a party in the action if 

· (1) In the person's absence complete relief cannot be accorded among those already parties, OR 

· (2) The person claims an interest relating to the subject of the action and is so situated that the disposition of the action in the person's absence may 

· (i) As a practical matter impair or impede the person's ability to protect that interest OR 

· (ii) Leave any of the persons already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations by reason of the claimed interest….

b. If the person has not been so joined, 

· The court SHALL order that the person be made a party 

c. If the person should join as a plaintiff but refuses to do so, the person may be made a defendant, or, in a proper case, an involuntary plaintiff

d. If the joined party objects to venue and joinder of that party would render the venue of the action improper, that party SHALL be dismissed from the action

ii. FRCP 19(b): Determination by the court when joinder is not feasible;
a. If a person as described in subdivision (a)(1)-(2) hereof cannot be made a party, the court shall determine whether 
· In equity and good conscience the action should proceed among the parties before it, OR 
· Should be dismissed, the absent person being thus regarded as indispensable….
b. The factors to be considered by the court include: 
· First, to what extent a judgment rendered in the person's absence might be prejudicial to the person or those already parties; 
· Second, the extent to which, 
· By protective provisions in the judgment, 
· By the shaping of relief, OR 
Other measures, 
· The prejudice can be lessened or avoided; 
· Third, whether a judgment rendered in the person's absence will be adequate; 
· Fourth, whether the plaintiff will have an adequate remedy if the action is dismissed for nonjoinder

	(1)

Should the absent party be joined?

 

 

 

(a)

Prejudice to Π

 

 

 

 

 

 

(b)

Prejudice to Δ

 

 

 

 

 

 

(c)

Prejudice to absent party

 

 

 

 

(d)

(Prejudice to the justice system)

 

 

 

 

No

Yes

Proceed WITHOUT absent party

 

(2)

Is joinder feasible?

 

 

 

 

 

 

(a)

Is the Absent Party subject to

 

 

 

 

 

Service of process (Personal Jxn)?

 

 

 

(b)

Would the presence of the Absent

 

 

 

 

Party destroy complete diversity?

 

 

 

(c)

If joinder of Absent Party would render venue

 

 

improper and Absent Party objects to venue, 

 

 

Joinder is not feasible

 

 

 

 

Yes

 

Proceed WITH            absent party

 

No

 

(3)

Can the court proceed without the absent party?

 

(a)

Prejudice to the absent party

 

 

 

 

(b)

Prejudice to Π (Including adequacy of remedies)

 

(c)

Prejudice to Δ

 

 

 

 

 

 

(d)

Prejudice to justice system

 

 

 

 

(e)

Can the court shape relief to avoid prejudice?

Yes

 

Proceed WITHOUT     absent party

 

No

 

Case is DISMISSED




B. Rule 19 vs. Rule 24
i. Rule 24 (Intervention) is where a party seeks to enter itself into a lawsuit

· The absent party is trying to find a way into the lawsuit

ii. Rule 19 – Issue is typically brought by the Δ, claiming that the Π failed to include a necessary/indispensable party

a. Δ files a Rule 12(b)(7) motion to dismiss for failure to join an indispensable party

C. Indispensable parties
i. In order to determine whether a party is indispensable, have to get to Rule 19(b)

a. Rule 19(a) establishes that a party should be joined but cannot. Then, Rule 19(b) determines whether the case can proceed without the absent party

· If the case cannot proceed, then the absent party is deemed indispensable

· Provident Tradesmen Bank v Patterson: Dutcher owned a car that Cionci was driving and that Lynch and Harris were riding when the car collided with a truck that Smith was driving. Harris was the only survivor of the crash. Dutcher had a $100K insurance policy with Lumberman’s. Provident Tradesmen Bank (PTB) represented Lynch’s estate. There were 3 suits filed: (1) PTB (representing Lynch’s estate) ( Cionci (which settled for $50K but didn’t matter cuz Cionci’s estate was broke); (2) Smith’s estate ( Cionci, Dutcher, Lynch; and (3) Harris ( Cionci, Dutcher, Lynch. A key issue was whether Cionci was driving with Dutcher’s consent because then any award against Cionci could be paid from Dutcher’s insurance (otherwise, Dutcher would get the entire insurance amount). Therefore, PTB, Smith & Harris sued Lumberman’s and Cionci seeking a declaratory judgment that Cionci in fact had Dutcher’s permission (Dutcher was not included as a Δ because his presence would have destroyed complete diversity – This case was prior to § 1367 supplemental jxn statute was enacted). At the trial court level, verdicts entered in favor of Lynch and Smith and further found that Cionci was driving with Dutcher’s permission so any award could be paid from Dutcher’s insurance proceeds (Under PA law, Dutcher could not testify re permission because he would obviously testify that he withheld permission). However, the appellate court later ruled that Dutcher was an indispensable party and therefore dismissed the suit. The issue is whether Dutcher was an indispensable party

· Dutcher should have been joined

· Prejudice to Π: Πs cannot get complete relief because their damages exceed $100,000 amount of insurance policy

· Prejudice to Δ: Highly prejudicial to Lumberman’s if Dutcher is not included

· The court could rule against Lumberman’s here. Then, Dutcher could file suit and Lumberman’s could lose. In that case, Lumberman’s could end up being liable for $100,000 to both the Πs here and also later to Dutcher

· Prejudice to Absent Party: Not really. Dutcher would not be bound by any ruling here (he could file another suit later)

· Prejudice to justice system: Could argue it is inefficient to litigate this claim, then litigate another claim brought by Dutcher

· However, Dutcher’s joinder was not feasible

· Anchor claim: PTB, Smith & Harris ( Lumberman’s & Cionci

· FRCP permits joinder under Rule 19 (should have been brought into the claim)

· This is NOT a federal question claim and also lacks diversity so cannot rely on § 1332

· Part of the same constitutional case (Dutcher is not an original Π or Δ so he does not destroy complete diversity requirement of § 1367(a)

· Case is in federal court solely on the basis of diversity

· HOWEVER, the Πs would be asserting a claim against a party brought in under Rule 19

· AND, inclusion of Dutcher would be an end-run around diversity principles (because PTB, Smith & Harris could have sued Lumberman’s, Cionci and Dutcher together in state court but sought a federal forum and could have purposely excluded Dutcher, knowing he was an indispensable party who would later be brought in

· However, the court here could proceed without Dutcher

· (A key point here is that this issue is brought up after the case has been litigated and money spent on litigation and judgment entered... could have been different if the issue were raised at the outset)

· Prejudice to Πs: Highly prejudicial because they spent the money to litigate and were also awarded damages

· Prejudice to Δs: Not really

· Prejudice to Absent Party (Dutcher): Not really – he was not a party and is therefore not bound by any decision in this case

· Prejudice to judicial system: Highly prejudicial because judicial resources have already been expended not only to litigate but also on appeals

· Potential to shape relief:

· The court could withhold payment of the judgment until Dutcher has had an opportunity to litigate the issue

· Also, court could have limited damages to the amount of the insurance policy proceeds

· NOTE: Error in the appellate opinion

· The appeals court declared Dutcher to be indispensable and that the case could therefore not proceed

· HOWEVER, the court should have first determined whether the case could proceed without Dutcher. If the case could not proceed without Dutcher in equity and good conscious, then he is indispensable

· The appeals court used a substantive definition of what it means to be indispensable whereas the question is actually one of procedure
D. The Complete Relief Clause, on it’s own, is NOT enough to trigger Rule 19(a)
i. Therefore, a joint tortfeasor is NOT a necessary party that triggers Rule 19(a) analysis

a. The Π in a case has every right to shape her suit in any manner she sees fit. Therefore, if the Π decides not to include a joint tortfeasor, the Δ can elect to join a joint tortfeasor by way of Rule 14

· Temple v Synthes Corp., Ltd: Π was allegedly injured by an improperly manufactured medical device and also by negligence of the hospital and doctor. Temple files suit in US DCt against Synthes, the manufacturer and a separate suit in State Ct against LaRocca (the doctor) and the hospital. The appeals court determined that LaRocca and the hospital were indispensable to the federal court suit. However, the Supreme Ct reverses

· Although Temple could not obtain complete relief without the presence of the hospital and the doctor... this was the only thing that Synthes relied on when arguing that the hospital and the doctor should be joined under Rule 19

· However, Synthes, the doctor, and the hospital were all joint tortfeasors

· Joint tortfeasors is not sufficient to trigger Rule 19 analysis

· Even if there is a judgment against Synthes, Synthes could later sue the doctor and the hospital for contribution
the binding effect of a final judgment
I. Overview and Basic Terminology
A. Key Concepts
i. The Problem – Successive litigation of the same claim or issue between or involving the same parties

ii. The Solution – Under specific, doctrinally defined circumstances the claim or issue will be treated as fully resolved by the prior litigation

B. Claim Preclusion vs. Issue Preclusion
i. Claim vs. Issue

· Claim – Breach of K, negligence, intentional tort, property, etc

· Issue (1 component of a claim) – Fact, legal, mixed question of law and fact

· HYPO Multiple Delivery K: Π and Δ enter a K under which Δ agrees to delivery certain goods on 7/1/2000 and certain other goods on 7/1/2002 

· Δ fails to make the 2000 delivery 

· Π sues Δ for breach of K 

· Π seeks prospective relief only (ordering Δ to make the initial shipment) 

· Δ denies the validity of K arguing lack of consideration

· Judgment for Π – Δ is ordered to make shipment (Δ complies)

· Δ fails to make the 2002 delivery

· Π sues Δ

· Π seeks damages for 2000 late delivery

· Π seeks order requiring Δ to make 2002 delivery

ii. Claim Preclusion (res judicata) – Defines the extent to which a claim has been extinguished by previous litigation

· Prevents a party from asserting any part of a previously resolved claim, including those aspects of the claim that may not have been raised or litigated in the initial proceeding

· Where Π won prior litigation ( All further claims are merged

· Where Π lost prior litigation ( All further claims are barred
· HYPO Multiple Delivery K: 

· CLAIM – Breach of K for Δ’s failure to make 2000 delivery

· Final judgment – Prospective relief ordering Δ to make delivery

· Claim Preclusion – Π cannot sue in 2002 for damages for late 2000 delivery because it is based on the same claim that went to final judgment
· Π is NOT foreclosed from bringing suit against Δ for late 2002 delivery because that is a distinct claim

iii. Issue Preclusion (collateral estoppel) – Defines the extent to which an issue has been fully resolved by previous litigation

· Is not dependent on the claim litigated in the first suit, but on the discrete issues necessarily decided in that suit

· When such a previously decided issue is identified, the doctrine prevents the parties from relitigating that issue in a subsequent suit even if it involves a different claim

· HYPO Multiple Delivery K: 

· ISSUE – Δ claims lack of consideration in defending 2000 suit

· Issue went to judgment against Δ and it was decided and necessary to decide that there was sufficient consideration

· Issue preclusion – Δ cannot argue lack of consideration as a defense for 2002 non-delivery because that issue has already been decided
II. Claim Preclusion or Res Judicata
· The Basic ELEMENTS of Claim Preclusion
· The Same Claim

· Final, Valid & On the Merits

· Same Parties or Privity

A. The Same Claim
i. Primary rights vs. Same Transaction (Different definitions of Claim)
· HYPO Car Accident: Pat and Deb are in a car accident where Pat claims Deb was at fault. Pat suffered a broken arm, injured back, and damage to her car

· (1st lawsuit) Pat sues Deb based on negligence for her broken arm

· (2nd lawsuit) Pat sues Deb based on negligence and intentional tort for her injured back and for damage to her car

a. Primary Rights: The scope of a claim is defined by reference to the code pleading primary rights 

· Contract

· Personal injury

· Property damage

· Defamation

· California is a “primary rights” jurisdiction

· HYPO Car Accident: 

· Primary right to be free from bodily injury

· Applies to Broken Arm and Injured Back

· Therefore, assuming 1st lawsuit went to judgment, Pat is precluded from bringing the action for her injured back in the 2nd lawsuit

· Primary right for damage to property

· Applies to Damage to Pat’s Car

· Therefore, Pat can bring a 2nd lawsuit for damage to her car

b. Same Transaction: The scope of a claim is defined by the underlying factual transaction giving rise to various rights of action

· Federal Courts are “same transaction” jurisdiction

· Look for factual overlaps
· HYPO Car Accident: 

· Same Transaction

· All claims arose out of the same transaction so should have been sued under 1 case

· Therefore, Pat cannot bring the 2nd lawsuit

· Restatement 2d Judgments § 24 is highly influential in determining what constitutes a “transaction”
· Porn v National Grange Insurance: Porn got into an accident with Willoughby, whose insurance didn’t cover the extent of Porn’s damages. Porn tried to recover excess damages from his underinsurance policy (by National Grange) but they refused. Porn sued National Grange for breach of K in federal court and judgment entered in Porn’s favor. Porn then sued National Grange again arguing collective bad faith claims. There was no question that valid judgment entered on the merits and the parties were identical. Therefore, the issue was whether the 2 suits constituted the same claim (thereby precluding the 2nd lawsuit)

· NOTE – Claim Preclusion is federal common law but, as per Semtek incorporates the law of the state in which the court sits

· The 2nd court should apply the preclusion law of the state where the 1st court sits

· Transaction is to be determined pragmatically by considering the following factors:

· (1) Whether the facts are related in time, space, origin or motivation
· Porn v National Grange Insurance: 

· Time is not considered as a single moment in time but rather as a period of time

· Here, the period of time could be construed as starting with the accident continuing to National’s failure to pay

· Motivation for breaching the K (1st case) could have been breach of K

· There are FACTUAL OVERLAPS which indicate that the 2 claims are related in time, space, origin or motivation

· Here, ct pointed out that Π is focusing too much on how the claims differ and not enough on the factual overlap

· (2) Whether the facts form a convenient trial unit
· Porn v National Grange Insurance: 

· Both lawsuits would involve essentially the same witnesses, same facts, etc; therefore, it would make sense to try both cases as a single unit

· Porn argued that they were NOT same trial unit

· Bad faith occurred during litigation of 1st case

· However, court noted Porn wrote letter charged bad faith before the 1st suit (so Porn obviously knew he had such cause of action)

· (3) Whether the facts treatment as a trial unit conforms to the parties’ expectations or business understanding or usage
· Porn v National Grange Insurance: 

· Parties would or could expect that these cases would be filed together

· THEREFORE, Porn was precluded from bringing the 2nd lawsuit

· When in doubt, file every possible claim in the initial suit
B. Final, Valid, and on the Merits
i. Final
a. Restatement 2d Judgments - A judgment will ordinarily be considered FINAL . . . if 
· It is not tentative, provisional, or contingent AND 
· Represents the completion of all steps in the adjudication of the claim by the court, short of any steps by way of execution or enforcement
b. Essentially – Judgment is FINAL is there is nothing left to do other than execute that judgment
· In federal court – Judgment NOT final until court enters a final judgment in the docket
c. There are VERY FEW exceptions – If elements of claim preclusion are satisfied, the significant odds are that court will NOT make exception

· Final judgment cannot be attacked collaterally

· Judgment is final until it is reversed on appeal, then the appealed decision will be the final binding judgment (VERY FEW exceptions)

· Reed v Allen: A and B were rival claimants to property left in a will. A filed two suits against B. 1st Suit – Interpleader for rents. 2nd Suit – Ejectment action. Decree in 1st Action in favor of A (at this point, A entitled to rents). B appeals. A, based largely on decree in 1st suit, wins 2nd Suit (A entitled to possession). Then, B wins appeal of 1st Suit (B is now entitled to rents). B then files ejectment action against A (arguing that A won 2nd Suit based on 1st Suit decree that was later overturned)
· However, B cannot attack final judgment collaterally

· Judgment in 2nd suit is Final – therefore, B cannot file suit against A

· In the end, B is entitled to rents and A is entitled to possession

· B should have appealed both suits

· There are NO exceptions for either “Simple Justice” or “Public Policy”
· Federated Department Stores v Moitie: Case involved a federal antitrust suit against Federated. Government filed suit and so did a number of individual Πs, including Moitie and Brown. The suits were consolidated and dismissed. 5 Πs appeals the dismissal. However, Moitie and Brown decided not to dismiss the action but rather to refile in state court claiming causes of action under state law. However, their cases were virtually identical to the original cases in federal court and therefore the actions were removed to federal court, then dismissed because a final judgment had been entered. However, the 5 Πs successfully appealed the original dismissal and the case was relitigated. Brown and Moitie would have had a chance to relitigate had they appealed rather than filed state court actions. 9th Circuit created an exception based on “simple justice” and/or “public policy” but the Supreme Court reversed
· Brown and Moitie, when case removed to federal court, were basically challenging a final judgment collaterally – can’t do this

· Doesn’t matter that the other Πs successfully appealed the first dismissal, Brown and Moitie were not party to this

ii. Validity
a. Judgment is valid if:

· Court has personal jurisdiction
· There was valid service of process

(2 most important factors)

· Court had subject matter jurisdiction
· (However, SMJ cannot be attacked collaterally after case goes to judgment unless absence of subject matter jurisdiction was extraordinarily clear or there was an abuse of judicial power)

· Judgment was result of fraud, duress or mistake
· (This issue MUST be addressed to the initial court – 2nd court will not decide on this issue except in extreme circumstances)

b. On the Merits
c. Judgment for Π

· Generally, any final judgment entered in favor of Π is ALWAYS “on the merits”

· Always the case EXCEPT when dealing with counterclaims (cuz then the <p. can also be considered the Δ in a way)

d. Judgment for Δ

· Final judgment in favor of Δ is “on the merits” EXCEPT when:

· Lack of jurisdiction

· Improper venue


      Procedural dismissals
· Nonjoinder or misjoinder of parties

· Voluntary/involuntary dismissals without prejudice

· By statute or rule the dismissal does not operate as a bar unless the court so specifies

· Dismissal for prematurity
C. Same Parties OR Those in Privity with Them
i. Party: someone named in the action and over whom the court has personal jurisdiction
ii. Person in privity: Person whose relationship with a party is such that they may be treated as a party for purposed of preclusion

a. ADVERSITY REQUIREMENT: Parties using claim preclusion must be adverse against each other

· For instance, co-Πs who did not file a counterclaim against each other CANNOT use claim preclusion against each other

b. 3 Categorical Approaches to Privity
· (1) Successive interest in real or personal property

· HYPO Blackacre: A owns Blackacre. C sues A for easement and goes to judgment against C. A sells to B. B is in privity with A. C CANNOT sue B to seek the same easement. Claim is precluded

· (2) Rights of party and nonparty are intertwined by the substantive law

· HYPO Vicarious Liability: If Speedy Pizza employes Alvin and Alvin is in an accident with Theodore. Alvin and Theodore are in an intertwined relationship thereby creating privity

· Theodore CANNOT sue Alvin first, then if judgment is entered in favor of Alvin, sue Speedy Pizza

· (3) Representational relationship

· HYPO Trust Relationship: A is the trustee of a trust and B is the beneficiary. A sues C on behalf of the trust. B will be bound by any subsequent judgment

· There are certain 14th Amendment issues that could come up under this approach

· Virtual Representation: Some court allow virtual representation if the parties’ interests are the same

· However, if there is no notice given, then party is not bound to a judgment just because court labels that they were virtually represented

· Richards v Jefferson County: There was a lawsuit filed by the City, 3 taxpayers, etc against Jefferson County based on an occupational tax. Richards and Hill also filed this same issue. The first case went to judgment for Jefferson County, upholding the tax. The issue is whether Richards and Hill should be bound under the theory that some sort of representational relationship (virtual representation) had been formed

· Richards and Hill are NOT bound by the judgment

· No actual notice

· No personal jurisdiction

· Not in privity with any party to the case

· Court said “no” to virtual representation

· Class Action: Just labeling an action “class action” is not enough if there was insufficient notice

· Hansberry v Lee: 

· Holding (without facts) – Must be given sufficient notice to bring parties into a class action – just a label is not enough

iii. Key Principal: A person who is NOT a party and NOT in privity with a party CANNOT be bound by a previous judgment
III. Issue Preclusion or Collateral Estoppel
· The Basic ELEMENTS of Issue Preclusion
· Same Issue

· Actually Litigated

· Decided and Necessary

· Same Parties or Those in Privity with them (Principle of Mutuality)

A. Same Issue
i. Factors

a. Perfect Congruence is NOT necessary. Courts consider:

(1)
Factual or Legal overlap

· Look at issues of fact, law or mixed issues of both

(2)
Similarity of contexts

· If an issue was decided in one context (small claims court), it could be unfair to allow issue preclusion in another context (Supreme Court)

(3)
Relevant Policy Concerns

(4)
Fairness & Efficiency

· Commissioner of Internal Revenue v Sunnen: At the heart of the issue were 2 royalty assignment contracts. The first was entered into in 1928 and the second, virtually identical contract in 1929 (both assigning royalties to spouse/wife). The CIR then filed suit for tax years 1929-1931, pursuant to the earlier 1928 contract. Judgment was entered in favor of Sunnen and 1928 contract was found to have properly assigned royalties to wife. The CIR then filed a subsequent suit for tax years 1937-1941. Here, the tax years were bifurcated as follows: 1937 was under the earlier 1928 contract and tax years 1938-1941 were under the later 1929 contract. After much legal wrangling, the case goes to the Supreme Court after a lower appeals court had held that the judgment in the earlier case was binding
· As to Claim Preclusion (res judicata)

· In tax, each year gives rise to a new claim

· Once final judgment entered for a tax year, that same tax year cannot be relitigated

· Each tax years brings about a new claim

· Collateral Estoppel (Issue Preclusion)

· Facts / Law

· “Principle of collateral estoppel must be confined to situations where matter raised in second suit is identical in all respects with that decided in first proceeding and controlling facts and applicable legal rules remain unchanged, but if legal matters have changed, collateral estoppel has no bearing”

· Court decisions can lead to factual and legal changes

· Collateral estoppel (issue preclusion) is NOT meant to create vested rights where facts or law change subsequent to a decision

· HYPO Age of Majority: Fiona enters into 2 contracts with SC, the first on 5/1/01 and the second on 6/1/01. SC later sues Fiona for failure to pay for the 5/1/01 contract. Fiona defends by arguing that she had not reached the age of majority by 5/1/01 and therefore the K is invalid. Judgment is for SC (court finds Fiona did reach age of majority by 5/1/01). SC then sues based on 6/1/01 contract. Is Fiona precluded from raising age of majority defense

· Facts,/Law

· Facts – Different date

· Law – Same standard for determining legal age

· Factual overlap

· Court determined Fiona was 18 on 5/1/01 so she must be 18 on 6/1/01

· There is no perfect congruence

· Similar contexts

· Issue of age of majority is PRECLUDED

· HYPO Age of Majority 2: Same as above EXCEPT judgment in favor of Fiona in 1st suit

· Facts / Law

· Facts – Different date

· Law – Same standard for determining legal age

· Factual overlap

· Just because Fiona is not 18 at an earlier date does not mean she can’t be 18 on later date

· Court can consider the evidence from 1st Case to determine Fiona’s birthday to find her age on 2nd date

· HYPO Negligent Auto Accident: A & B are in an accident and A seriously thinks it was due to B’s negligence. A sues B seeking to establish B’s negligence (arguing B was driving too fast). Judgment is for B. B then sues A and A defends by alleging B’s negligence (arguing B was asleep at the wheel). Is the issue of B’s negligence the same issue (and therefore precluded)

· A argues not a precluded issue

· 1st case – was B driving too fast

· 2nd case – was B asleep at the wheel

· Facts / Law

· Facts – Slightly different
· Law – Negligence as to B

· Factual overlap

· B was driving in both cases and there was an accident

· Similarity of contexts

· Same accident

· Policy concerns

· Same issue and should be treated as having been decided (different theories does NOT make is a different issue)

· Fairness and efficiency

· It would not be fair to allow A 2 bites at the same apple

· More efficient for the issue to be settled in a single action

· Therefore, issue of negligence is PRECLUDED
B. Actually Litigated
i. Factors: Was the issue:
(1) 
Properly raised
(2)
Formally contested
(3)
Submitted to the court for determination
· HYPO Personal Jurisdiction: If a case is dismissed for lack of personal jurisdiction, with respect to minimum contacts:
· Issue was properly raised

· Issue was formally contested

· Issue was submitted to court for determination

· Therefore, issue was actually litigated (even through dismissal)

· DEFAULT JUDGMENT – 
· Gives rise to claim preclusion

· Does NOT give rise to issue preclusion because the issue was NOT actually litigated

· NO on the merits requirement for issue preclusion
C. Decided and Necessary
i. Decided
· Factors

(1) Expressly or impliedly

(2) Resolved by the court

(3) In a final judgment

     Or

     In a decision that is “adequately deliberated & firm”


(4) General verdict

      “Special verdict” is expressly decided

NOTE – NO “on the merits” requirement

ii. Necessary
· Essential to the judgment

· A decision that can be excised from the judgment without altering the outcome was not “necessary” to the judgment

· If the opposite decision would alter the judgment, the initial (unaltered) decision was necessary to the judgment

· HYPO Fraud Defense: A sues B for breach of K where B raises fraud defense. There is a general verdict for A. Was the issue of fraud decided & necessary?

· Decided

· General verdict for A

· Necessary

· If there had been fraud, the case would have been decided in favor of B

· Therefore, decision that there was no fraud was necessary/essential to the judgment

· HYPO Contributory Negligence: A sues B for negligence and B raises complete defense of contributory negligence. There is a special verdict finding B negligent and a general verdict for A. 2 issues: (1) Was issue of B’s negligence decided and necessary and (2) Was issue of A’s contributory negligence decided and necessary?

· B’s negligence

· Special verdict is expressly decided

· Necessary because if B was not negligent, verdict would not have been for A

· A’s contributory negligence

· General verdict for A

· Necessary because if A was contributorily negligent it would be a full defense

· Both are decided and necessary

iii. “Offensive Collateral” Estoppel by a non-party
a. A non-party to an earlier action can use estoppel against a party in the original action

b. However, a party cannot use estoppel against a non-party

c. NOTE – when using offensive collateral estoppel, non-party has to be careful as to how far issue preclusion extends

· The previously decided issue might not go as far as the non-party would like (so non-party would still have elements left to prove)

· Cunningham v Outten: Cunningham and Outten are involved in an accident. The state brings criminal charges against Outten for “inattentive driving” (duty and criminal breach of duty). Outten is found guilty of inattentive driving. Then, Cunningham brings civil suit against Outten. Cunningham seeks summary judgment on basis that the issue was previously decided in criminal court

· Previously decided re: inattentive driving

· Same facts, actually litigated, decided & necessary

· Cunningham seeks offensive collateral estoppel

· Duty and breach might have been established

· BUT, causation was not decided in previous case

· Cunnigham might be entitled to PARTIAL summary judgment as to negligence

· BUT, Cunningham would still have to prove causation to recover in tort

iv. Alternative Determinations
a. Difficulty in determining whether the decision on an issue can be deemed “necessary” if a court’s judgment was premised on alternative findings, either of which would sustain the judgment without reference to the other

· HYPO Breach of K: A sues B for breach of K. B asserts 2 defenses: (1) Lack of consideration and (2) Contractual capacity. Judgment is for B

· Restatement – Both alternative findings are binding
· HYPO Breach of K: A sues B for breach of K. B asserts 2 defenses: (1) Lack of consideration and (2) Contractual capacity. Judgment is for B

· Restatement – Both issues are decided and necessary

· Restatement 2d – Neither is binding UNLESS both are raised and affirmed on appeal

· HYPO Breach of K: A sues B for breach of K. B asserts 2 defenses: (1) Lack of consideration and (2) Contractual capacity. Judgment is for B

· Restatement 2d– Neither are decided and necessary unless A takes both to appeal and loses

· New Hybrid Approach – Look at what happened in prior case and look at how seriously parties treated the issue; whether parties realized consequences of litigating on the issue, etc.

· HYPO Breach of K: A sues B for breach of K. B asserts 2 defenses: (1) Lack of consideration and (2) Contractual capacity. Judgment is for B

· Hybrid – Look and see how relevant each issue was to the final decision

D. Same Parties OR Those in Privity with Them (and the Principle of Mutuality)
i. Party: (Same as Claim preclusion)

a. Someone named in the action and over whom the court has personal jurisdiction

b. Control or Substantial Participation
· If a non-party controls the litigation or substantially participates by assisting a party, most courts will treat that person as a party for purposes of issue preclusion
ii. Person in privity: (Same as Claim Preclusion)

a. Person whose relationship with a party is such that they may be treated as a party for purposed of preclusion

· ADVERSITY REQUIREMENT: Parties using claim preclusion must be adverse against each other

· For instance, co-Πs who did not file a counterclaim against each other CANNOT use claim preclusion against each other

· 3 Categorical Approaches to Privity
· (1) Successive interest in real or personal property

· (2) Rights of party and nonparty are intertwined by the substantive law

· (3) Representational relationship

· Virtual Representation: Some court allow virtual representation if the parties’ interests are the same

· However, if there is no notice given, then party is not bound to a judgment just because court labels that they were virtually represented

· Class Action: Just labeling an action “class action” is not enough if there was insufficient notice
iii. Non- mutuality – For Claim Preclusion, a person CANNOT benefit from a judgment unless he is bound by it (same as saying same parties)

· Not so for Issue Preclusion
· Bernhard v Bank of America: Case involves a trust. Cook was an administrator of the trust when he took some of the money and some beneficiaries (including Bernhard) objected. There was an in-rem suit over that money which was basically Cook v Objective Beneficiaries. Case was decided in Cook’s favor that the withdrawals were not improper. Later, Bernhard became adminstrator of the trust and sued Bank of America arguing that BofA was negligent in turning money over to Cook so BofA should be liable for reimbursing the trust. BofA argues the trust (and Bernhard) are precluded from bringin that same issue

· Mutuality


· Under mutuality theory, BofA as a non-party to the original suit could not benefit from the judgment (as they sought to do here)

· If this were a claim preclusion issue, BofA could not raise claim preclusion defense

· BUT, here the court allows BofA to raise Issue Preclusion defense, thereby benefiting from earlier decision

· Privity
· Bernhard, although adverse to Cook in the first proceeding, is now in privity with Cook after taking over administrator position

· Same interests are being represented and controversy is the same

· Issue

· Legality of the withdrawal of money – that the money properly belonged to Cook and therefore BofA was not negligent in allowing Cook to withdraw the money

· Same facts

· Same law

· Same context

· No policy reasons for treating it different

· Actually litigated (raised, formally contested and submitted to the court0

· Decided & necessary

· Therefore, Bernhard is precluded from raising the same issue
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