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CIVIL PROCEDURE

Spring 2005, Professor Ides

Subject Matter Jurisdiction

1. Overview: General Principles of SMJ

A. SMJ defines and limits judicial authority by prescribing the class of cases a particular court may hear. The boundaries of a court’s SMJ are typically found in the constitution, statutes or some combination of the two.  Those boundaries are defined by reference to the following factors:

1. Type of legal issue presented

2. Minimum or maximum amount in controversy

3. Characteristics of the parties to the case

B. Challenges: challenges to SMJ can be raised at any time during the direct proceeding, including while on appeal, and occasionally through a collateral attack made in a separate proceeding.  

C. Waiver: SMJ can never be waived (unlike PJ or venue)

D. Two types of Courts:

1. Courts of general jdx: Court that is presumed to have complete authority over a broad spectrum of subject areas except for those areas specifically excluded from its authority. 

2. Court of limited jdx: court has judicial power only over matters that are specifically vested in them.  In such courts, the party invoking the court’s jdx must demonstrate that the court has jdx over this type of case.  All federal courts are courts of limited jdx.  

E. Two Dimensions: You must satisfy both Article III and Statutory dimensions 

1. Constitutional: Article III defines the potential range of federal court SMJ.  It does not confer jdx, but only the possibility of jdx, potential range of jdx that congress can limit by statute.  Provides for a SC and gives Congress power to create lower courts and design their function.  

2. Statutory: defined by statute clarifying the range of authority.  Limited by the subject matter outlined by congress. 

2. Article III:  §2 permits following types of cases to be heard within the federal judicial system

A. Two areas of focus

1. Federal Question: Article III permits the extension of federal judicial power to all cases arising under federal law (constitution, laws of US, treaties of US)

2. Diversity: cases between citizens of different states, of between State or a citizen thereof, and foreign states, citizens or subjects, between state and cit of another state.  

B. Federal Question: Cases arising under the Constitution, laws and treaties of the United States

1. Osborn v. Bank of the US: A case arises under federal law for the purposes of Article III whenever original cause (but not just claims asserted by P) has a potential federal ingredient.  If some question of federal law might be considered in order to resolve the case, it arises under federal law.

2. One of the parties relies on federal law to establish claim or defense or raise a federal issue in proving the case. 

C. Diversity: Controversies between the following parties are permitted under Article III

1. citizens of different states

2. Controversies Between a state, or citizen thereof, and foreign states, citizens or subjects

3. Between two or more states

4. Between a state and a citizen of another state

3. Statutory Arising Under: Federal Question Cases or Arising Under §1331 - The district courts shall have original jdx of all civil actions arising under the Constitution, laws, or treatises of the United States.  (28 USC § 1331)
A. Scope of Statutory Arising Under Jdx: Federal jdx is permitted if 

1. The cause of action under which P sues is created by federal law

2. The cause of action under which P sues, although not created by federal law, includes an essential federal ingredient.  

B. Holmes’ Creation Test: A case arises under federal law if and only if federal law creates the P’s cause of action.  (American Well Works Co. v. Layne & Bowler Co.)

1. Application: if a case meets Holmes creation test, it arises under federal law for under 1331.  But if a case does not, it is not automatically precluded from federal jdx.  

2. Test of Inclusion: Statutory arising under jdx is satisfied if federal law creates the P’s claim for relief, but federal jdx is not necessarily denied if the claim for relief is created by state or foreign law.  

3. Exception: In Shoshone Mining Co., the claimant’s rights were found not to arise under federal law because although a federal statute authorized the claimant to sue, local law governed the substantive law used to determine the merits and adjudicate the claim.  Since the substantive law to be applied in such cases was local custom or state property law, the court concluded that congress could not have intended to create federal question jdx over essential nonfederal matters.  

4. Substantiality Requirement: To establish a federal question jdx, the federal claim or cause of action must be substantial.  If it is not, the court must dismiss for lack of SMJ.  A claim is substantial is there is any plausible foundation for the claim.  Only wholly frivolous federal claims will fail to satisfy this low threshold of substantiality.  

C. Essential Federal Ingredient Test: a distinct method for satisfying statutory arising under, it slightly expands the scope of § 1331 jdx.  
1. Elements of EFI test (all three must be satisfied)

A. Cause of action not created by federal law (if it was, it would be satisfied under creation test) 
B. Non-federal claim must include an essential federal ingredient 
C. Federal ingredient on which P relies must be one that is otherwise enforceable as a matter of law. (Added after Merrill Dow)

2. Smith v. Kansas City Title & Trust: Smith did not want his company to purchase the bonds because thought the federal farms loan act was unconstitutional. Statute is unconstitutional ( the bonds are therefore void. The board voted against him.  He sued the trust for breach of fiduciary duty (purchase of invalid bonds). Breach of Fiduciary Duty is a tort claim, a state claim.  The question is whether the FFLA is constitutional.   This is a case where a state claim contains a primary element of the claim is a question of federal statute’s constitutionality.  Court said there was an essential federal ingredient sufficient to exercise jdx

3. Moore v. Chesapeake & Ohio Ry.:  railroad employee sued for injuries sustained in D’s train yard.  Court held that case did not arise under federal law.  One reading: cause of action was created under state law, the standard of liability was created by a federal act.  Under Smith, it would seem to satisfy essential federal ingredient test.  Second reading: state law created the standard of liability, merely borrowing from federal standard as model.  This reading is consistent with Smith.  Moore is treated as an anomaly.

4. Merrell Dow v. Thompson: P (Thompson) sues MD, claiming that drug caused birth defects.  P had 6 claims, one of which is the mislabeling of the drug, a violation of a federal drug act, FDCA, for its failure to provide adequate labeling information.  Claim was removed to federal court, but D contested that court lacked SMJ.  Court determines that although the claim satisfies parts 1 and 2 of EFI (not created by federal law, and essential federal ingredient), the claim is not enforceable as a matter of law because FDCA does not give private parties a cause of action.  

A. In determining whether creating a private right of action by the judiciary would be consistent with the intent of congress, the court considers the following: 

1. Are Ps part of class for whose special benefit the statute was passed (not here)

2. Legislative Intent to create private cause of action? (no indication of congressional purpose to do so here)

3. Would it further the underlying purposes of legislative scheme? (not here)

4. Is the cause of action a subject typically relegated to state law? (here, yes)

D. Well-Pleaded Complaint Rule: Judicially created doctrine that was developed as part of the SC’s efforts to interpret statutory arising under more narrowly than Article III arising under.  It serves as a device to ensure P’s claim for relief alone determines presence or absence of statutory arising under.  It cabins the application of statutory arising under within the legitimate scope of P’s claim. 

1. Provides that only allegations pertaining to the necessary elements of the P’s claim will be considered in determining if the case arises under federal law.  

2. LNRR v. Mottley (1908): RR granted Ps a lifetime pass on RR, but took it away after passage of federal act barring RRs from giving free transportation.  Mottleys sued RR for breach of K.  Court said case did not arise under federal law for purposes of 1331 because Ps claim was state claim (breach of K).  Although there was a federal ingredient (act of congress forbidding giving of free passes), it would arise as a defense to the claim, not as a necessary component of P’s claim for breach of K.   

3. Rule Against Artful Pleading: Prevents a P from defeating federal jdx by disguising what is clearly a federal claim as a state claim.  If the P’s purported state claim is nothing more than a federal claim in disguise, the rule against artful pleading mandates that the claim be treated consistent with its nature, namely as a federal claim.  

4. Declaratory Judgments and the Well-Pleaded Complaint Rule: A declaratory judgment is a statutorily created remedy that allows a court to declare the rights and obligations of the parties without imposing any form of coercive relief such as monetary damages or injunction.  The Declaratory Judgment Act vests federal district courts with power to enter DJ in cases over which they otherwise have jdx (does not expand SMJ).  Therefore, it must be determined which party would have been the P in a coercive suit for damages on the same issues to determine whether such a suit would have arisen under federal law. 

4. Diversity Jurisdiction (§1332)
A. Overview

1. Under Article III, federal judiciary has power to adjudicate cases between citizens of different states and cases between a citizen of a state and citizen of subject of a foreign country.  

2. Under §1332(a), Congress authorized federal jdx over four categories of diversity cases involving suits between the following parties only if the amount in controversy exceeds $75,000: 

A. Citizens of different States

B. Citizens of a State and citizens or subjects of a foreign state

C. Citizens of different States and in which citizens or subjects of a foreign state are additional parties

D. A foreign state … as P and citizens of a State or of different States.  

**For purposes of this section… an alien admitted to the US for permanent residence shall be deemed a citizen of the state in which such alien is domiciled.


B. Diversity of State Citizenship

1. Complete Diversity:  § 1332 does not permit any P to be a citizen of the same state as any D.   

A. Strawbridge v. Curtis: required complete diversity: All Ds can be from the same state or all Ps, but there must be complete diversity among all of Ps as opposed to all the Ds. Strawbridge is an interpretation of § 1332.  Article III does not require complete diversity.  Congress could amend 1332 to require only minimal diversity, it has not done so. 

2. Lundquist v. Precision Valley:  P files state claim against four D from NH in Mass federal court.  D files motion to dismiss under 12(b)(1), claiming lack of complete diversity, since P is from NH too. P alleges he is FL resident.  Domicile is determined at the time the suit is commenced.  P’s voting registration and representations on corporate reports indicate that he is a NH res.  No diversity.  

A. For diversity purposes, a US citizen is deemed to be a citizen of the state in which he is domiciled.  A person has only one domicile, and is determined by most recent state X has resided in the intent to remain indefinitely.  

1. Remain indefinitely?:  residing in a state without intent or definite plans to leave.  

2. Intent? Evidence about a person’s intent can be established by bank accounts, driver’s license, voter registration, real property, car registration, etc.

B. US citizens domiciled abroad: cannot sue or be sued in federal court on the basis of diversity.  

3. Tubbs v. Southwestern Bell Telephone Company: Q of whether companies PPB is Missouri or Texas.  Citizenship must be determined at the time suit is filed and must be established by party attempting to invoke federal jdx.  

4. Citizenship of Corporations – 1332(c): a corporation is a citizen of any state in which it is incorporated and the state in which it has its principle place of business.  As such, it has dual citizenship. 

A. State of Incorporation

B. Principle Place of Business

1. Nerve Center Test: PPB is determined by where the brains of the operation are located (HQ, meetings, major decisions).  If corporation is engaged in far-flung and varied activities which are carried on in different states, this test is applicable.  

2. Place of Activity or Operations Test:  PPB is determined by where the corporation carries out its primary activities and operations.  If corporation has several nerve cells, the PPB is where the significant administrative authority and activity are exercised.  

3. Total Activity Test: Allows court to pick between the most applicable.  NCT used when operations are far-flung and there is not one place that dominates in activities.  If there is a place where most of the activity takes place, then the place of activity test is applicable

5. Unincorporated Associations and Organizations: Membership organizations and associations are deemed, for diversity purposes, to be citizens of every state in which any member is a citizen. 

6. Note of Forum Doctrine: If a corporation is incorporated in more than one state, if the state in which it sues or is sued is one of its states of incorporation, the corporation will be treated as being a citizen of only that state and the state where its PPB is located.   

C. Cases Involving Aliens

1. Eze v. Yellow Cab Co.: Ps are citizens of Nigeria, asserting a personal injury claim against Yellow Cab and its driver.  Yellow Cab moved to dismiss for lack of SMJ. Since driver is an alien (from Ghana), complete diversity is destroyed.  No SMJ.   

2. Complete Diversity Under 1332(a)(2): requires total diversity, not just partial diversity.  

3. Section 1332(a)(3): If the controversy was between two citizens of different states, 1332(a)(3) permits the addition of subject of foreign states as additional parties.  Aliens on both sides of the controversy, although fatal under 1332(a)(2), is not fatal under (a)(3), as long as there is a genuine dispute between the two state residents.  

4. Foreigners with Permanent Residency: Congress amended 1332(a) in 1988 to provide that an alien admitted to the US for permanent residence shall be deemed a citizen of the state in which such alien is domiciled. 

A. Intended to narrow scope of jdx, but could have expanded. Are permanent residents treated as both citizens of state and foreign country? If read as both, then scope of diversity jdx would be narrowed. If read as treating permanent residents solely as US citizens, 1332(a)(2) would be satisfied in suit against foreigner.  Would this be constitutional???? 

5. US Citizens with Dual Citizenship: most courts will ignore foreign citizenships of US Citizens because alienage jdx is designed to protect aliens from possible local prejudice and frictions with foreign governments, both of which are decreased concerns with US cits.  

6. Foreign Corporations with PPB in US:  § 1331(c) can be interpreted in one of three ways to determine the citizenship of corporations for diversity purposes: 

A. As a citizen only of foreign state of incorporation

B. Only as a citizen of its PPB

C. Dual citizen (foreign nation and PPB)  - this seems to be the majority rule, in part because it narrows scope of diversity jdx the most.  

7. US Corporations with PPB Abroad: US Corps are considered citizens only of their state of incorporation, thereby allowing foreign corporations to being suit in federal court under diversity jdx. 

D. Amount in Controversy Requirement: Diversity cases may be heard only if “the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs.”

1. Each P must satisfy AIC requirement as to each D

2. Aggregation: A P can add up the amounts for all her claims against the D, whether they are related or not.  However, P cannot aggregate claims against different Ds, except in situations where they are sued on a common, undivided interest.  (e.g. if Ds are jointly and severally liable)

3. Burden of Establishing: If the D or the court challenges AIC, P must demonstrate that the AIC requirement is met.  One way to solve would be to hold immediate trial on question of damages, but this would take lots of time, judicial resources, etc. Courts have adopted middle ground position of permitting some examination of the amount in controversy without turning inquiry into full blown substitute for the trial itself.  The general rule is that the amount in controversy claim by the P will be accepted as being true amount in controversy if it is apparently made in good faith.  

A. Good Faith & Legal Certainty: Under good faith rule, jdx usually does not exist if it is shown to a legal certainty that even if P establishes liability, she could not recover the jdx minimum.  

B. However, a good faith claim will not always be dismissed when it appears to a legal certainty that P cannot recover jdx minimum.  Some courts treat legal certainty rule as being part, rather than an exception to, the good faith test.  As such, it is relevant to the extent that it reveals lack of good faith.  

4. Coventry Sewage Associates v. Dworkin Realty:  Ps operate a sewer line service. D agreed to pay for service.  D refused to pay.   After complaint was filed, mistake in water meter reading was discovered.  Due to misreading, the required fees were significantly less than initially anticipated.  Because Ps believed that AIC was satisfied at the time of filing, AIC is satisfied.  

A. Subsequent event: Something that happens after time of filing that reduces the amount. Should not divest jdx.  

B. Subsequent revelation: discovery after suit that there was an error prior to suit.  AIC has always been below required amount.  Convinces court that P was not acting in good faith and court can dismiss.  

5. Injunctions - The problem of injunctive relief

A. First approach: What the P stands to gain from the suit. Value or benefit to P of obtaining the relief sought.  

B. Second Approach: Either viewpoint rule: AIC is pecuniary result to either party that the judgment would directly produce.  AIC established by whichever is larger (majority perspective)

C. Third approach: Value of the suit to the party invoking federal jdx.  AIC measured from party invoking federal jdx’s perspective.   

5. Supplemental Jdx - §1367: allows fed ct to hear a claim that could not have come into fed ct on its own.  Replaces pendant and ancillary jdx. 
A. Background

1. Pendant Jurisdiction: judge made doctrine that permitted federal courts to take jdx over claims asserted by the original P for which there was no independent basis of SMJ.  In essence, when P brings a federal claim and a state claim against one D and the two claims comprise one constitutional case.  
A. Exercise of Pendant JDX asks: 

1. Does the federal court have the constitutional power to hear state law claims? 

a. Federal question that is sufficiently substantial to confer jdx

b. A common nucleus of operative facts

c. Separate claims that one would expect to be tired in one judicial proceeding.  

2. If power exists, should the court in its discretion assert pendent jdx? 

a. Consider: judicial economy, convenience and fairness to litigants

B. United Mine Workers of America v. Gibbs:  P lost his job due to D’s conduct, and D further interfered with Ps attempts to obtain further employment.  H brought two claim, one under federal statute, and other a state law claim for interference with K.  Although lower court could have dismissed, it was not in error to retain jdx over state law claims.  

2. Ancillary Jurisdiction: claim asserted by someone other than the original P, where no independent basis of SMJ exists.   P has a valid federal claim, and either D or the ct brings a separate claim.  The two claims must arise for a core of operative facts

A. Owen Equipment and Erection Co. v. Kroger:  Ct found that both cases were from the same common nucleus of operative fact, but that allowing jdx would violate congressional intent (no diverse parties)

3. Pendent Party Jurisdiction

A. Aldinger v. Howard: claim filed against D1, based on federal law (§1983 and §1343) and D2, county based on state law.  Although the claims arose from CNOF (common nucleus of fact), there was no independent basis of jdx and exercise of jdx over county would frustrate legislative intent of §1343. 

B. Finley v. US: F filed suit against US under federal tort law, and against SD and utility company under state law.  Although the claims were based on a CNOF, no jdx was conferred. Court said that pendant party jdx would not be allowed without an express congressional authorization of pendant party jdx in the statute relied upon.     

B. § 1367(a): Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute, in any civil action of which the district courts have original jdx (independent basis of jdx), the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jdx that they form part of the same case or controversy under Article III of the US constitution.  [Congress responding to Gibbs] Such supplemental jdx shall include claims that involve the joinder or intervention of additional parties.  [Congress responding to Finley – Pendant party claims]
1. Same Case or Controversy: Federal court’s ability to hear claims over which there is no independent basis of jdx is limited to claims that are part of the same constitutional case or controversy as the jdx conferring claim.  Case or controversy:  the non-fed claim has to have a “Common Nucleus of Operative Facts” with the claim which the fed Ct could hear  
2. Allows for the addition of new parties

3. A court must find that Congress has expressly provided otherwise by statute; and without such express statutory language to the contrary supplementary jdx must be allowed where it meets other requirements of §1367.  Unless court finds express congressional intent NOT to allow supplemental jdx, it must apply.  

C. § 1367(b): bars supplemental jdx in certain circumstances in diversity cases.

1. In diversity cases, DC shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of FRCP, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332.  

D. §1367(c): districts courts may decline to exercise supplemental jdx over claims under (a) if 

1. Claim raises a novel or complex issue of State law,
2. Claim substantially predominates over the claim or claims over which the district court has original jurisdiction,
3. District court has dismissed all claims over which it has original jurisdiction, 
4. In exceptional circumstances, there are other compelling reasons for declining jurisdiction.
E. § 1367(d): Stops the state statute of limitations clock the day P files the suit in federal court and allows 30 after dismissal.  

F. § 1367(e): As used in this section, the term "State" includes the District of Columbia, the Commonwealth of Puerto Rico, and any territory or possession of the United States.
G. Steps of Analysis: 

1. Is there constitutional power under Article III to hear the supplemental claim? 

A. Gibbs: the constitutional power to hear the related claim exists if there is a proper claim within the jdx of the federal court and the related claim arises from the same nucleus of operative facts. 

2. Is there a statutory grant of jdx over the related claim? 

A. Under 1367(a): is the claim part of the same case or controversy? 

B. If diversity case: 1367(b) - supplemental jdx is barred when original jdx is founded on 1332 and claim is brought by P under FRCP 14, 19, 20, 24 or brought by persons proposed to be joined as Ps under rule 19 or rule 24 when existing diversity would be ruined. 

3. Once constitutional and statutory authority are established, the court must consider whether it should decline supplemental jdx based on the four factors (1367(c)):  

A. Whether the state claim predominates the federal claim

B. Whether it would require court to decide novel or complex issues of state law

C. Whether the federal issues are resolved early in the case, dismissing all claims over which it has original jdx

D. Whether there are compelling reasons for decline jdx.

6. Removal - §1441

A. 1441(a) and 1441(b) – both sections must be checked to see if a case is removable.  
1. 1441(a): Allows a case to be removed to federal court if it is one over which district court would have had original jdx.  

A. Must be removed by all Ds.  

B. Must be removed to district court that embraces the region. (can be transferred after) 

2. 1441(b) bars removal in diversity cases if any defendant is a citizen of the forum state.  

3. McCurtain County Production Corp. v. Cowett: P sued several Ds, but only one D filed petition for removal.  Court deemed the removal to be no good because not all the Ds joined in the removal. 

B. 1441(c): fall back provision, only for use when the basis of jdx is §1331. Even if a case cannot be removed under (a) and (b), there is a possibility that it can be removed under §1441(c).  
1. 1441(c):  Whenever a separate and independent claim or cause of action within the jdx conferred by section 1331, is joined with one or more otherwise non-removable claims or causes of action, the entire case may be removed and the DC may determine all issues therein, or in its discretion, may remand all matters in which state law predominates.  

2. Once case is removed, ct has discretion to retain entire case or remand the separate and independent state claims.  
3. In deciding if terms are separate and independent, complaint controls: 

A. Separate – separate wrong

B. Independent – involve substantially different  facts
4. Eastus v. Blue Bell Creameries: Eastus was fired for requesting and taking time off for his wife’s labor.  He filed three claims, one federal (violation of the Family and Medical Leave Act) and two state claims (IIED for being fired and tortious interference with job hunting)

A. IIED claim §1367(a) – yes, same cnof, §1367(b) – no, not diversity case

B. Tortious interference claim – no independent basis for claim.  

1. §1367 – no, not same case or controversy

2. §1441(c) use to remand to state ct.  

a. §1441(a) & (b) don’t say anything about being remanded – don’t give authority to remand claims

b. If you are fed judge can you remand (not 1441(c)) so what can you invoke

C. Analysis: 

1. Look at 1441(a) and (b)

A. Is this a case that could have been brought in federal court? 

B. If jdx is based on diversity, would complete diversity be wrecked if it is removed to federal district court?

2. If no to either, go to 1441(c)

A. Is there a separate and independent claim? (if you have lots, you only need one federal claim that is independent from the state claim) 

B. Is jdx conferred under §1331? 

C. Is the case joined with one or more otherwise non-removable claims? 

D. Is this a matter in which state law predominates?

7. Challenging SMJ

A. Direct Attack

1. SMJ can be challenged in DC through a pretrial motion to dismiss (FRCP 12(b)(1))

2. SMJ can be challenged anytime by a suggestion of the parties or otherwise, prior to the completion of the appellate process.  (FRCP 12(h)(3))

3. Objection can’t be waived and frivolous invocation may have sanctions. 

4. SMJ is dealt with prior to SMJ. But if personal jdx is easier, it may go first.  

B. Collateral Attack

1. Modern Policy: promote importance of finality of judgment while deterring serious abuse of the court’s SMJ.

2. Factors used to consider in determining whether a jurisdictionally defective judgment will be subject to collateral attack: 

A. Was the court’s lack of jdx manifestly clear such that the exercise of jdx was an abuse of authority? 

B. Did the jdx issue present only a question of law and not fact? 

C. Have any of the original parties justifiably relied on the defective judgment? 

D. Was the question of jdx actually litigated and decided by a capable tribunal? 

E. Was the party challenging SMJ able to raise that objection in the prior proceeding? 

Venue, Transfer, and Forum Non Conveniens
1. Overview: Venue is the third element required in selecting an appropriate court.  Venue focuses on whether the selected court provides a convenient location for a just resolution of the dispute.  Venue is considered a personal right of the D that can be waived or altered by agreement.  A lack of proper venue does not automatically deprive a court of the authority to adjudicate the matter presented. 

A. Local and Transitory Actions

1. Transitory actions: comprise the bulk of all civil actions, and are deemed transitory because the nature of the underlying claim does not lock the controversy to any specific venue.  

2. Local action:  proceeding that directly affects the ownership or possession of real property which can only be filed in the locality in which the real property is situated. 

2. Venue in Federal Courts - General Venue Statute: § 1391
A. DIVERSITY CASES: 1391(a)

1. D’s Residence: (a)(1) “A civil action wherein jurisdiction is founded only on diversity of citizenship may, except as otherwise provided by law, be brought only in (1) a judicial district where any defendant resides, if all defendants reside in the same State….”

2. Location of Events: (a)(2): “… a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred….”

a. This can be satisfied in more than one district: 

1. First of Michigan Corp. v. Bramlet:  D (Bramlets) initiated an arbitration suit against FM & S in Florida, and FM & S tried to enjoin arbitration and filed in MI district court based on diversity.  Ds claim improper venue in MI.  Court of appeals found that venue was OK:  doesn’t matter where the most substantial event took place at chosen venue, just that some substantial events took place at location.  More than one place can be proper venue.  
b. Substantiality Requirement: requires more than mere incidental relationship (intends to preserve the element of fairness so that D is not haled into a remote district having no real relation to the dispute.  

c. Burdens of Pleading and Burden of Proof: Since venue is considered a D’s privilege, it is up to D to raise any objections to venue under FRCP 12(b)(3), or as an affirmative defense in D’s answer.  Failure to raise the objection in a timely fashion will constitute a waiver. If a timely objection has been filed, P has the burden of establishing that venue is proper.  

d. Multiple Parties and Multiple Claims: In federal court, venue must be satisfied for all original parties and claims – every original claim filed by a P must satisfy venue requirements. All of the claims asserted must satisfy the substantiality requirement with respect to the district in which the suit is filed. 

3. Fallback Provision: (a)(3):  “… or a judicial district in which any defendant is subject to personal jurisdiction at the time the action is commenced, if there is no district in which the action may otherwise be brought.” 

a. ** Remember, this provision can only be used if there is no district in which the action may otherwise be brought.  The purpose of this provision is to provide a federal forum for cases where substantially all of the events giving rise to the claim occurred outside the country.    

B. FEDERAL QUESTION CASES: 1391(b)

1. D’s Residence: (b)(1) “A civil action wherein jurisdiction is not founded solely on diversity of citizenship may, except as otherwise provided by law, be brought only in (1) a judicial district where any defendant resides, if all defendants reside in the same State….”

2. Location of events: (b)(2): “… a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred….”

3. Fallback Provisions (b)(3): “… or a judicial district in which any defendant may be found, if there is no district in which the action may otherwise be brought.”

a. Remember, this provision can only be used if venue is not proper in any other court in the US. 

C. RESIDENCE OF DEFENDANT CORPORATIONS: 1391(c)

1. For purposes of venue under this chapter, a defendant that is a corporation shall be deemed to reside in any judicial district in which it is subject to personal jurisdiction at the time the action is commenced.  

2. Single District States: Corporate D is a resident of the state’s federal judicial district if the corporation’s contacts with the state satisfy the due process standards of either specific or general jdx.  

3. Multi District States: Corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State, and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts.

D. ALIEN DEFENDANTS: 1391(d)

1. An alien may be sued in any district where jdx can be established (individuals or corporations)
2. If aliens are sued along with citizens of the US, venue will be proper wherever it would have been proper had the alien not been party to the suit. 
E. Removal and Venue:  §1441 allows a case originally filed in a state court to be removed from that court to the federal court embracing the place where the state court sits.  Upon removal, venue in the federal court is automatically satisfied.  This is true EVEN if venue was improperly laid in the state, and even if venue would not have been proper in the federal court had the case originally been filed there.  § 1391 only applies to cases originating in federal court because the proper venue for a case removed to federal court is “the district court the district and division embracing the place where such state court action is pending.”  
3. Transfer of Venue

A. Venue Proper in Initial Court: “For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought.” 28 U.S.C. § 1404(a).

1. Smith v. Colonial Penn Insurance Co.: D CP wanted to transfer case from Galveston to Houston under 1404 because G does not have an airport and will be inconvenient for Ds. D has burden of demonstrating that in the interest of convenience and justice, the case should be transferred and that venue would be proper had it been brought originally in Houston.  D is denied motion to transfer because the reasons are insufficient (driving distance is from airport to H is same as airport to G).    

2. Whether to grant a motion to transfer under 1404(a) is within the discretion of the originating court.  In exercising discretion, court considers a number of factors including: 

a. P’s choice of forum, ease of access to sources of proof, the availability of compulsory process for unwilling witnesses, the cost of obtaining attendance of willing witnesses, practical problems that make trial of a case easy, expeditious, and inexpensive, and public interest factors.  

3. The substantive law from the originating court governs in the transferred court and follows the case in diversity cases.  (Van Dusen v. Barrack)

4. Hoffman v. Blaski:  SC held that a case could not be transferred under §1404(a) to a district that lacked personal jdx over the Ds at the commencement of the suit. Under both 1404(a) and 1406(a), a transfer will not be permitted unless venue and personal jdx could have been satisfied in the transferee district at the time the suit was commenced.  

B. Venue Improper in Initial Court: Where venue is improper in the original court, the district court can dismiss or transfer such a case to any district where the case could have been brought.  28 USC 1406(a)

1. The choice to dismiss or transfer is discretionary.  Court can dismiss under FRCP 12(b)(6) – dismissal for improper venue

2. Where venue is improper in the originating court, the substantive law from the originating court (transferor court) DOES NOT follow.  

3. Goldlawr v. Heiman: Under 1406(a), a federal district court that lacked proper venue and personal jdx over the D could transfer the case to another federal court where venue would be proper and service of process could be effected. 

a. When personal jdx is lacking in a federal court, transfer is therefore a potential alternative to dismissal. 

b. If venue is proper, but personal jdx is lacking, the majority of courts employ 1404(a) as the vehicle for transfer. Yet other courts insist that 1406(a) should always be used when originating court lacked personal jdx.  

c. §1631: statutory provision that permits transfers between federal courts whenever there is a want of jdx in the original court. 

d. A personal jdx transfer under 1404, 1406 or 1631 triggers the same result: the law of the receiving or transferee court must be applied. 

4. Forum Selection Clauses: contractual provision under which parties agree to file any suit arising under the terms of the contract in a specified forum. 

A. Two General Types: 

1. Mandatory (foreign or specific state court):  if the selected forum is in a foreign country or in a specified state court, unless the objecting party can show strong reasons for not enforcing the clause (“clear showing that enforcement would be unreasonable and unjust, or that the clause was invalid for such reasons as fraud or overreaching”) the court will dismiss the suit and you will be required to file in the specified court.  

2. Permissive (any court located in a specified state or region): a federal court will treat the clause as no more than a presumptively valid venue to or from which a case may be transferred.  FSC will be considered in the balancing of conveniences when a court considers a motion to transfer.  

B. Ricoh

C. Jones v. GNC Franchising: GNC and Jones entered into agreement contained permissive FSC for case to be brought in Penn.  Jones filed suit in CA, GNC removed to federal court under diversity, then moved to dismiss or transfer under 1404(a) or 1406(a).  DC refused to enforce the FSC and determine CA was the more appropriate forum because: 

1. Venue proper in CA because suit was properly removed under §1441.  

2. CA has strong public policy against FSC provisions.  Bremen: FSC is presumptively valid unless enforcement would contravene a strong public policy of the forum in which suit is brought.  

3. After 1404(a) balancing factors (location where agreement was negotiated and executed, state what s most familiar with the governing law, the p’s choice of forum, the parties’ respective contacts with the forum, ease of access to proof), court concluded that GNC failed to meet burden of showing that Penn was the more appropriate forum.   

5. Forum Non Conveniens: Common law (judge made) doctrine under which D may challenge the relative convenience of P’s choice of forum.  It is not a due process rule, so there is no need for uniformity between state and federal courts.  It is a dismissal doctrine that permits a court to decline the exercise of jdx in order to permit suit to be filed in more convenient forum.  A party seeking FNC dismissal must meet a heavy burden of persuasion to overcome strong presumption in favor of P’s choice of forum.  

A. Elements of FNC that the moving party must show: 

1. An available alternative forum

2. Balance of private and public concerns implicated by the choice of forum weighs heavily in favor of dismissal.  

B. Available Alternative Forum: Shiley Inc. v. Superior Court:  Non-Ca residents file suit against D in CA.  D files for FNC. Superior court denies Ds FNC motion based on the absence of an adequate alternative forum.  No alternative forums recognize the CoA that P is pursuing.   However, appellate court determines that P’s home states would provide a suitable place for trial.  “Suitable forum” does not mean that the court must provide an equivalent remedy, but requires only that the suit can be brought in alternate forum and D is amendable to suit there.  Objective available forum test: requires only jdx over D and unexpired SOL. Because suit can be brought (although remedy may not be equivalent), there are alternative available forums.  Therefore, private and public factors should be considered.   

C. Balance of private and public concerns implicated by the choice of forum weighs heavily in favor of dismissal: Piper Aircraft v. Reyno:  Plane crash took place in Scotland, killing several UK citizens.  Plane was manufactured by Piper (in PA) and propellers manufactured by Hartzell (in Ohio).   Reyno was appointed administatrix (sec to attorney who filed suit), and she filed suit in CA state court because CA tort law is more favorable to deceased than Scottish law.  Suit was then moved to CA federal court under § 1441.  Piper then moved to transfer to Penn DC under 1404(a), and Hartzell moved to dismiss for lack of personal jdx or to transfer relying on 1406(a) – venue ok but not personal jdx. DC quashed service on H, and transferred case to PA.  Ds then moved to dismiss on FNC.  
a. Balancing factors used to determine whether or not to grant FNC dismissal (Gilbert Factors)

1. Private Concerns:  (1) relative ease of access to sources of proof, (2) availability of compulsory process for attendance of unwilling witnesses, (3) cost of obtaining attendance of willing witnesses, (4) possibility of view of premises, if view would be appropriate to the action, (5) and all other practical problems that made trial of a case easy, expeditious and inexpensive.

2. Public Interests: (1) administrative difficulties flowing from court congestion, (2) local interest in having localized controversies decided at home, (3) interest in having trial of a diversity case in a forum that is at home with the law that must govern the action, (4) the avoidance of unnecessary problems in conflict of laws, or in application of foreign law, (5) unfairness of burdening citizens in an unrelated forum with jury duty.  

b. DC grants FNC motion and dismisses the suit.  P’s choice of forum doesn’t count bc they are foreign (only counts if they are a resident) and balancing factors don’t weigh heavily. ))) Although evidence re design and manufacture would be in US, evidence of the accident, witnesses re maintenance of plane, real parties are all in Scotland.  Application of public interest factors: Penn law would apply to Piper and Scottish law to H, would be too confusing, time-consuming, esp. since Penn has little interest in case. Plus, any deficiency on foreign law should be dealt with in that forum.  
c. AC reverses: claims DC abused discretion in application of Gilbert factors.  Dismissal is never appropriate when law of alternative forum is less favorable to the PL.  

d. SC reverses AC: Possibility of less favorable law should not be considered because it would require courts to engage in complex exercises of comparative law – which is inconsistent with purpose of FNC and would be practically difficult.  DC did not act unreasonably in concluding that less problems would be presented if the case were heard in Scottish court, based on affidavits presented by H and P indicating the evidentiary problems they would face if trial were held in the US.  The inability to implead third party Ds supports holding trial in Scotland
Erie Doctrine
1. Overview

A. Distinctions between substantive and procedural law

1. Formal Definitions: 

a. Substance: pertains to the rules that regulate primary human activities (law of torts, contracts, property and crimes), out of court experiences 

b. Procedure: pertains to the rules that regulate the secondary activity of litigation or other formal dispute resolution mechanisms (FRCP).  A rule is procedural if it provides only the manner, means, or method through which a substantive right may be enforced.
2. Functional definition: Whether a particular rule should be treated as substantive or procedural depends on how that rule operates in the specific context in which it is being applied
2. The Erie Doctrine: The Law to be Applied in Diversity and Supplemental Jdx Cases

A. Pre-Erie Landscape

1. Swift v. Tyson: 

B. The Demise of “Federal General Common Law”

1. Erie Railroad Co. v. Tompkins

a. Flaw in regime of Swift: federal general common law was constitutionally invalid; i.e., not in pursuance of the Constitution. 

b. Rules Decision Act requires federal courts to apply state law as the rule of decision in the absence of any valid conflicting federal law.  

3. Three Track of Analysis: Procedural Statutes, Rules, and Judge-made Laws

A. Supremacy Clause:  state law must conform to the dictates of the US constitution, and yield to constitutionally valid federal law whenever a conflict between state and federal law arises.  
B. Track One: Federal Statutes and the Supremacy Clause

1. Standard Model

a. Stewart Organization v. Ricoh (1988):  D in diversity case was seeking a transfer of venue premised on FSC in the contract under dispute.  Despite contrary state law, DC granted motion under authority of 1404(a), and it is affirmed by SC because: 

1. 1404(a) was designed to cover the particular circumstances presented

2. 1404(a) represents a valid exercise of congressional power to regulate procedure in federal courts under Article III and necessary and proper clause.  

3. Requires a multi-factored analysis.  A federal transfer statute may trump state law regarding forum selection.  

2. ASK:  (regardless of whether the federal law is substantive or procedural) 

a. Applicability: Is the federal statute designed to apply under the circumstances presented? I.e., is the statute sufficiently broad to control the issue before the court?  Does it apply to the case at hand? 

1. Question of statutory interpretation/construction: what is congressional intent as indicated by the language of the statute, precedent, and legislative history.  What does the text and any evidence of Congress’s intent indicate?  

b. Constitutional Validity:  Assuming it is applicable, is the federal statute valid as an exercise of congressional power?  Meaning, is it rationally capable of being classified as procedural? 

3. ANSWER: 
a. If the answer to either is negative ( then the federal statute cannot be applied. 

b. If the answer to both is yes ( then the federal statute must be applied by virtue of the supremacy clause.  If Congress intended to reach the issue before the court and if it enacted its intention into law in a manner that abides with the Constitution, it must be applied. 

4. REMEMBER: If you satisfy Track One analysis, that is the end of the inquiry, unless you can show that some other constitutional provision is violated.  Even if it alters a substantive right, it must be applied.  The analysis ends with the application of the supremacy clause.  

C. Track Two: The FRCP  - passed pursuant to REA (merged law and equity and provided a uniform set of federal procedural rules to be applied in all civil cases.)

1. Rules Enabling Act (28 USC §2072): (a) The Supreme Court of the US shall have power to prescribe the general rules of practice and procedure and rules of evidence for cases in the USDC and courts of appeals. (b) Said rules shall not abridge, enlarge or modify any substantive right. 

a. Constitutional source of power to pass REA: Congress’s power under articles I and III and N & P clause to create prescribe rules of procedure for federal courts.  

2. ASK: 

a. Applicability: Is the federal rule broad enough to cover the circumstances? Does the federal rule apply to these circumstances?  Is there a direct collision between the federal law and the state law? 

b. Statutory Validity: (since constitutional validity is established by the statute, the question is whether the delegated power was executed in manner consistent with constitution.)

1. Is the federal rule rationally capable of being categorized as procedural? (strong presumption of validity) 

2. Does the federal rule abridge, enlarge or modify any substantive right? (A procedural rule that only incidentally affects substantive right will not be deemed to abridge, enlarge or modify a substantive right.)

3. Applicability: 

a. Hanna v. Plumer (1965):  Auto accident resulted in diversity suit filed in Mass federal court by Ohio P against deceased Mass Defendant and executor.  Executor was served with summons at his home, the summons having been left with his wife.  FRCP 4 allowed delivery of summons to someone at the house, whereas Mass law required in hand delivery within SOL.  SOL passed, executor filed motion to dismiss. DC granted motion, AC affirmed.  SC reversed: 

1. Pursuant to Article I and NP clause, Congress has powers to created rules of procedure to be applied in federal court. So long as they are procedural, they are within constitutional power of congress.  REA is a legitimate delegation of rule making power to SC, and the FRCP, promulgated pursuant to the Act are to be measured against language of REA to determine whether it comes within the scope of SC’s delegated power.   

2. The federal rule is broad enough to cover because it governs service of process rules for federal court.  The rule, because it provides the method by which a D can be served – which is part of the judicial process for justly administering remedy and redress for disregard of a substantive right.  And the rule does operate to A, or M the rules of decision by which a court will adjudicate its rights.  

b. Walker v. Armco Steel Corp. (1980): (Ragan revisited) P filed his complaint within SOL, but did not serve until after.   P relied on FRCP 3 (a civil action is commenced by filing a complaint with the court), whereas state law provided that SOL was not tolled until D was served.  Court held that the federal rule was not broad enough to cover the circumstances: nothing in the language or history of the rule indicated anything about tolling SOL, and did no more than trigger timing requirements of other FRCP rules.  There was no direct collision between the federal rule and the state law, therefore Erie and RDA both require the application of state law.  

4. Statutory Validity: 

a. Sibbach v. Wilson & Company (1941):  FRCP allowed DC to order P to undergo a physical examination.  P alleged that because the right is “substantial” in effect, it should not be considered procedural – it abridged her right to be free from a judicially ordered examination. But this right arose solely in connection with the conduct of litigation.  

1. The rule did not alter the standard of liability pertaining to the primary human activity at issue, rather, it provided a means for determining whether the D was liable under those standards.  The rule did not alter underlying rights, only to the extent that it promoted the fair and exact determination of truth.  

5. Note on the Omnipresence of Erie: Following Sibbach, SC did not apply its two step analysis, resulting in a series of Erie-is-everything cases (1949) which expanded the Erie-York formula far beyond the language or concerns of Erie.  

a. Ragan v. Merchants Transfer and Warehouse Co: suit arose from highway accident in Kansas, and P, filed in Ka federal court. The suit was filed within the state’s 2 year SOL, but service was not affected until after the running of SOL.  D moved for SJ, arguing that under Kansas law, the SOL had run prior to service, thus precluding further litigation.  DC entered judgment for P, AC reversed applying the Outcome determinative test which would require the federal court to dismiss case since state court would require it too.  SC applied York mechanically and said it had to dismiss claim – FRCP inapplicable.  

1. The problem: Whereas in York, at the commencement of the suit, there was no state created cause of action, so the court concluded that under Erie, federal law could not provide one.  Here, at the commencement, there was an existing, state created cause of action and the federal court had no need to create a cause of action where no right existed, it needed only to apply otherwise legitimate federal procedural rules to processing that right.  

b. Woods v. Interstate Realty: Diversity suit where a Tenn corp sued Mi resident in Mississippi DC, seeking a broker’s commission on real estate sold by corporation on behalf of the resident.  D moved for summary judgment, claiming contract was void bc corp had failed to register to do business in state.  DC agreed and dismissed, but AC reversed, concluding that state law did not render the contract void, but denied the corp. from privilege of filing in state court (simply closed doors to state court but did not render contracts void).  SC reversed because if state denied the P a remedy in state courts, following York, federal court access must also be denied.  

1. The problem: the procedural limitations Miss places on access to its courts should not define the limit of scope of federal jdx. Also, the aims of Erie (equal protection and reserved powers principles) were not satisfied.   

c. Cohen v. Beneficial Industrial Loan: stockholder’s derivative action against DE corp in NJ federal court under diversity, involving allegations of mismanagement and fraud.  While suit was pending, NJ enacted law granting any corp subject to derivative suit right to demand that P post security for reasonable expenses that might be incurred by suit.  D filed motion to require P to post security bond, DC denied the motion, stating that the law did not create a substantive right to fees or expenses, did not alter existing laws re expenses and fees, but merely granted right o require security while awaiting judicial determination. AC reversed. SC affirmed AC’s decision, holding that court was obligated to follow state law, esp. because of the importance of state policy at stake.  

D. Track Three: Federal Procedural Common Law – can federal judge made law supply the rule of decision in the absence of federal statute or rule? 

1. Rules Decision Act: The laws of the several states, except where the Constitution or treaties of the US or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the US, in case where they apply. 

2. Three types of judge made procedural law: 

a. Constitutional: under SC it trumps state law and becomes Track One analysis Involves a predominant federal interest requiring application of a uniform rule of decision throughout US (protection of interest of US, its property, officers, resolving disputes, etc.).  

b. Statutory Interpretation: Track One because it is an interpretation of the statute

c. Free Standing:  The authority to create free-standing procedural common law derives from Article III’s inherent authority to develop rules of procedure where no constitutional, statutory or formal federal rule exists.  However, this authority is subservient to the authority of Congress to regulate the business of lower courts, thus must be exercised in a manner consistent with intent of Congress as well as in a manner that comports with Erie/York decisions.  

1. Outcome determinative test: designed to ensure that the judge-made rule of procedure is operating procedurally and not unduly impinging on substantive rights.  (functions like REA a, e, m sentence because it ensures that what otherwise appears to be a procedural right is not functioning as substantive law.  

3. ASK: 

a. Rule:  What does the rule say? 

b. Applicability:  Is the judge-made rule broad enough to cover the issue before the court? (Wrinkle: rule must be consistent with any federal statutes or applicable federal rules – cannot trump federal rules or statutes.) 

c. Validity: 

1. Is the judge made rule arguably procedural? Does the judge-made rule function procedurally or substantively? 

2. Does the rule fall within the range of acceptable exercises of the inherent judicial authority to fashion rules of procedure?  

d. Outcome-determinative: Will the application of the federal rule likely produce a substantially different result than if tried in state court as assessed at the forum selection stage, thereby violating the twin aims of Erie of discouraging forum shopping and avoiding the inequitable administration of the laws?  (If so, then apply state law)

1. Method for discovering distinction between substance and procedure, designed to ensure that the judge-made rule of procedure is operating procedurally and not unduly impinging on substantive rights.     

e. Byrd Balancing: Are there strong federal interests that outweigh state interests, thereby requiring the application of federal law? 

4. Guaranty Trust Co. v. York (1945): York claimed GTC was trustee over certain notes she held as a beneficiary, and that GTC breached the trust by negotiating a reduction in the value of the notes. Y filed suit, but suit was dismissed because DC concluded no trust relationship existed.  AC reversed, holding that company was a trustee with fiduciary obligations to note holders and that DC was not bound by otherwise applicable state SOL which would bar the suit, and could rely on equitable remedy of laches.  SC said that a federal court sitting in diversity may not disregard a state SOL because otherwise it would create a cause of action where one no longer exists. In effect, SOL is substantive – it formally dissolves the rights and obligations established under state law.  

a. Simple Holding: Federal court cannot create rights and obligations that do not (or no longer) exist under state law.

b. Complicated Holding: “Outcome determinative test” - When a federal court exercised diversity jdx, the outcome of the litigation should be substantially the same, so far as legal rules determine the outcome of the litigation, as it were tried in a state court. 

5. Byrd v. Blue Ridge Rural Electric Coop. (1958): Byrd filed a diversity suit against Blue Ridge seeking damages for the loss of both his arms in a work-related accident.  He had received workmen’s compensation, and was suing for additional damages.  Byrd was working on a BR construction project under direct employment of an independent contractor.  BR alleged that under state law, statutory employees were limited to that provided by WC.  DC rejected, but AC reversed, holding that Byrd was a statutory employee. SC reversed, holding: 

a. AC’s application of state law was premature since P had not been given an opp to present evidence re his status as a statutory employee.  

b. Under South Carolina law, the determination of who was a SE was made by judge, contrary to federal practice.  However, Erie did not require application of state law because it was not bound up with the rights and obligations of parties. 

c. Court conceded that application of federal law might be outcome determinative, but looked to “countervailing considerations” that might nonetheless warrant the application of federal law.  If federal policy outweighs state policy, federal rule should apply. 

6. Hanna v. Plumer (part II): Question of which service of process rule to apply. 

a. Refined Outcome Determinative Test: a federal court will follow federal procedure, despite a conflicting state law, unless the particular procedural rule would encouraged forum shopping because of a predictable and substantial effect that the application of the rule would have upon the outcome of the litigation.  

b. Consider in light of twin aims of Erie: 

1. avoiding inequitable administration of laws

2. discouragement of forum shopping

7. Gasperini v. Center for Humanities (1996):  G sued C of H for losing his transparencies of pics he took and won.  D challenged, claiming excess damages.  AC vacated judgment based on NY’s standard that allows the ordering of new trials where the jury trial “deviates materially from reasonable compensation”.  Federal common law applies a “shocks the conscience standard”.  SC applies track III, determining that the rule is broad enough to apply and sets a different standard than permitted by state court, thereby creating a conflict.  The rule is arguably procedural.  Court determines that the rule functions to substantially alter at the forum shopping stage the outcome because it would encourage forum shopping because the odds of getting more money is higher in federal court. Because there would be substantial variations between the state and federal judgments, it would implicate the twin aims of Erie.  Application of federal law is precluded by Erie because the judgment tolerated in federal court would be significantly larger than that would have been tolerated in state court.   

8. Semtek International v. Lockheed Martin:  Whether the claim preclusive effect of a federal judgment dismissing a diversity action on a SOL ground is determined by state or federal law.  Basic Rule: Federal Common Law determines the scope of all federal court judgments.  In diversity cases, however, FCL incorporates the preclusion law of the state in which the federal court sits, unless doing so is incompatible with other federal interests.

THREE TRACKS OF ANALYSIS

	U.S. Constitution or Procedural Statute
	FRCP – FRAP 

(Any rule promulgated pursuant to the REA)
	Federal Judge-Made

Procedural Standard

	Track I

Supremacy Clause

U.S. Const. Art. IV
	Track II

Rules Enabling Act

28 U.S.C. § 2072
	Track III

Rules of Decision Act

28 U.S.C. § 1652

	Applicability
The provision must be broad enough to cover the circumstances.
	Applicability
The rule must be broad enough to cover the circumstances.
	Applicability
The standard must be broad enough to cover the circumstances.

	Validity
A constitutional provision is automatically valid.  A statute must be arguably procedural
	Validity
1. The rule must be valid as measured against the language of the REA – meaning it must be rationally capable of being classified as procedural. 
2. The rule may not abridge, enlarge, or modify a substantive right.
	Validity
1. Federal standard must be consistent with the inherent judicial authority to create procedural law. 
2. Application of the federal standard must not transgress the refined outcome determinative test except where the federal policy underlying the standard outweighs the state interest at stake.  

	If applicable and valid, the federal law must be applied regardless of state law to the contrary.
	If applicable and valid, the federal rule must be applied regardless of state law to the contrary.
	If applicable and valid, the federal standard must be applied regardless of state law to the contrary.



Pleadings and Discovery

1. Overview and Basic Terminology

A. Pleading: written document through which a party to a civil action either assert a claim or defense or denies the legitimacy of a claim or defense asserted by an opposing party.  

B. Complaint: case initiating pleading filed by the P, including factual allegations of P’s claim for relief and implicitly avers the legal basis on which the claim rests.  

C. Answer: responsive pleading filed by the D that either denies the factual premises of P’s complaint or asserts an affirmative defense to the underlying claim, and may include the assertion of a claim by the D against P which operates in the nature of a complaint.  

D. Demurrer: admits the factual premise of the pleadings to which it responds but argues that the pleading or some part of it is legally insufficient.  

2. Common Law Pleading/Issue Pleading: developed in English Common law courts between 11th and 18th C, which was used in American colonial courts, and later adopted by state and federal judicial systems.  Original function was to narrow the controversy between the parties to a single issue that could be decided by a judge or jury. 

A. Development of CL Pleading: William the Conqueror established the King’s Court, setting the foundation for a truly national legal system.  Previously, the justice system was comprised of a decentralized network of local or communal courts.  As demands on the King’s Court grew, the judicial functions evolved into three national courts: 1) King’s Bench, 2) the Exchequer, and 3) the Court of Common Pleas.  These courts created and applied a uniform and evolving body of common law.  The judges had two basic functions, to decide questions of law, and to preside over trials where juries decided questions of fact.  The authority to hear a case depended on issuance of an original writ, which were issued through the office of the chancellor, in the King’s name.  They required adherence to a demand (pay debt) or appearance to defend why not to adhere.  A copy of the writ was delivered (service), giving D notice of the pending action and compelling appearance.

B. Forms of Action: Over time, the writs became organized into specific forms of action, which established the subject matter jdx of the common law courts (the types of cases the courts could hear) and defined the scope of the underlying substantive rights.  

1. 11 forms of action recognized at CL: trespass, trespass on the case, debt, detinue, replevin, trover, ejectment, covenant, account, special assumpsit, and general assumpsit. 

C. Common Law Pleading in Operation: designed to winnow down the controversy to a single issue of law or fact. 

1. Started with P filing a declaration, which had to conform exactly to the requirements of the form of action.  

2. In response, D had three options: 

a. Demurrer: challenged legal sufficiency of claim to boil down to one issue of law or fact

b. Dilatory Plea: challenged procedural facts (SMJ, PJ)

c. Peremptory Plea: challenge to validity of facts or alleges new facts, leading to a potential fact issue

3. If Demurrer ( whoever wins the demurrer wins the case. 

4. If Dilatory Plea ( P could file a demurrer or replication.  If P prevails in procedural claim, judgment for P.  If D prevailed, P could refile. 

5. If Peremptory Plea ( P can file a replication in answer (rejoinder, surrejoinder, rebutter, surrerebutter) or P can also file a demurrer.  Replication: answered factual averments of D’s plea like the D’s preemptory plea responded to P’s declaration.  

6. Continues until single issue of law or fact remained (by demurrer)

D. Virtues and Vices of Common Law Pleading: although much of substantive common law developed through CL pleading, it was horribly complex and hyper technical.  

E. Pleading in Equity: relative inflexibility of common law and limited range of remedies gave rise to the court of equity, to provide justice where no adequate remedy existed.  There were no prescribed forms of action and few technical rules, and emphasized justice over technicalities.  

3. Code Pleading (Fact Pleading) and the Merger of Law and Equity: Premised on criticisms of common law pleading (pleading should be simplified and directed toward disclosure of facts underlying the dispute), code pleading was adopted.  Most code jdx merged courts into one, abolished forms of action, creating only one: civil action, which was designed to accommodate common law, statutory, and equitable rights of action.  Codes liberalized joinder rules, and simplified pleading process, and replaced issue pleading with fact pleading.  

A. Epstein v. M. Blumenthal & Co.: variation of small detail (P injured by ladder held by D walking out of store versus walking into store) between pleading and proof at trial was held by the court as a “material variance” and therefore, P was not entitled to recover.  

1. Notes: today, a variance will not be treated material unless it has actually misled the adverse party to his prejudice in maintaining his action or defense upon the merits.  Also, even material variances can be cured by an amendment to the pleadings.  

B. Bockrath v. Aldrich Chemical Co.: P contracted cancer, and charged that it was caused by exposure to 55 plus products, but his first complaint was exceedingly vague and broad.  P was required to amend pleading.  RULE:  When the pleaded facts of negligence and injury do not naturally give rise to an inference of causation, the plaintiff must plead specific facts to establish causation.  

1. CA fact pleading with a note pleading attitude: if an easy inference can be drawn for causation, there is no need to establish causation.   

2. Substantial factor: P must demonstrate that D’s conduct was a substantial factor in injury (tort rule)

4. Notice Pleading and the FRCP: Eliminates the technicalities of pleading and provide opposing parties with notice of the basic contentions underlying a suit.  Rejected fact pleading and adopted a simplified pleading standard, a short and plain statement, known as notice pleading.  FRCP 8 provides: “a pleading which sets forth a claim for relief shall contain (1) a short and plain statement of the grounds upon which the court’s jdx depends, (2) a short and plain statement of the claim showing that the pleader is entitled to relief, (3) a demand for judgment for the relief the pleader seeks.”
A. Comparing with Fact Pleading
1. Fact Pleading: the P is required to alleged the particulars of a cause of action, making certain to align the facts with each element of the asserted right.  In a cause of action premised on negligence, each element of the tort must be identified and factually supported. 

2. Notice Pleading: a more general description of the underlying incident is sufficient, but still requires a statement of a claim on which relief may be granted.  Short and plain statement must provide some indirect showing that the pleader is entitled to relief.  

B. The Complaint: in federal court, a civil action is commenced by filing a complaint with the court, which must contain a short and plain statement of the court’s jdx and the P’s claim, and a demand for judgment and relief.  No technical forms of pleading are required and all pleadings shall be construed as to do substantial justice. The complaints require little detail beyond that which is necessary to apprise the opponent and the court of the basic nature of the controversy.  

1. Dioguardi v. Durning: P, a merchant, attempted to assert a number of grievances against the customs collector, alleging missing boxes of merchandise and that D sold his merchandise at less than required price.   His complaint was dismissed on the ground that it failed to state facts sufficient to constituted a cause of action. P filed amended complaint, which was no clearer. AC finds that his complaint is sufficient, however inartistically presented, and includes a disclosure of his claims.  

a. If a complaint fails to conform to the standards of rule 8(a)(2), the opposing party has two options (aside from ignoring defect): 1) may move to dismiss for failure to conform to rule 8(a)(2), which if meritorious, the court will dismiss and grant P leave to amend pursuant to rule 15(a).  2) if the complaint is vague or ambiguous or otherwise unintelligible, the opposing party may move for a “more definite statement” under FRCP 12(e).  If the motion is granted and not cured, the court may strike the pleading. 

b. Relation back: if an amendment falls within relation back doctrine, the amended portions can be within SOL.  FRCP 15(c) permits relation back when doing so is permitted by the law that provides the applicable SOL, or when the claim or defense asserted in the amended pleading arises out of the same set of circumstances giving rise to the initial pleading.  However, it might not be permitted if the amended pleading differs so substantially from the initial pleading that the D was not given notice of the new claim asserted at the time of the original pleading.  

2. Prolix Pleadings:  An overly elaborate pleading runs the risk of violating FRCP 8’s short and plain requirement.  Prolix, confusing complaints impose an unfair burden on litigants and judges… Prolixity alone should not defeat an otherwise adequate complaint, but the key is whether there has been fair notice.  
3. Exceptions to Rule 8:  
a. FRCP Exceptions: In allegations of fraud or mistake, the circumstances constituting fraud or mistake shall be stated with particularity.  (FRCP 9) The rule is to protect a defending party’s reputation from harm, to minimize strike suits, and to provide a detailed notice of fraud claim to a defending party.   
b. Statutory Exceptions: Congress passed PSLRA, which imposed fact pleading requirements in civil actions seeking to enforce the Securities Exchange Act of 1934. 
c. Common Law Exceptions: The court has imposed heightened pleading requirements in certain types of actions deemed disfavored, such as those surrounding libel, slander or defamation.  
4. Leatherman v. Tarrant County NARC Unit: Action arose from the execution of search warrants, where the homeowner alleges he was assaulted by officers and that the officers killed owner’s dogs. Q before the court was whether federal court may apply a heightened pleading standard (more stringent) in civil cases alleging municipality liability under §1983.  Court holds that it may not.  Municipalities do not enjoy immunity from suit under §1983, and as such, the heightened pleading standard under §1983 does not apply.  

a. However, a court may impose a heightened pleading standard in suits against government officials who, unlike municipalities, might be entitled to a qualified immunity defense.   

C. The Answer
1. FRCP 8(b): A party shall state in short and plain terms the party's defenses to each claim asserted and shall admit or deny the averments upon which the adverse party relies. If a party is without knowledge or information sufficient to form a belief as to the truth of an averment, the party shall so state and this has the effect of a denial. Denials shall fairly meet the substance of the averments denied. When a pleader intends in good faith to deny only a part or a qualification of an averment, the pleader shall specify so much of it as is true and material and shall deny only the remainder. Unless the pleader intends in good faith to controvert all the averments of the preceding pleading, the pleader may make denials as specific denials of designated averments or paragraphs, or may generally deny all the averments except such designated averments or paragraphs as the pleader expressly admits; but, when the pleader does so intend to controvert all its averments, including averments of the grounds upon which the court's jurisdiction depends, the pleader may do so by general denial subject to the obligations set forth in Rule 11.

a. Admit or deny: Typically the D admits or denies each allegation specifically.  A failure to deny an allegation or an ineffective denial are both treated as admissions.  

b. Affirmative Defenses: Answer must contain affirmative defenses, that defeats an otherwise legitimate claim.  

c. No form, but must comply with standards of FRCP 8 and 11. 

2. King Vision Pay Per View v. Dimitri’s Restaurant: opinion triggered by total flouting of directives of FRCP 8.  The answer does not admit or deny but demands strict proof of the allegations. 

3. Affirmative Defenses: allege new facts that will, if proven, defeat the claim (FRCP 8(c)).  Provides the D with a legal right that precludes P from suing.  (Includes accord and satisfaction, arbitration and award, assumption of risk, contributory negligence, discharge in bankruptcy, duress, estoppel, failure of consideration, fraud, illegality, injury by fellow servants, etc.)

a. Negative defense: a denial of an allegation.  Challenges the P’s ability to prove one or more of the necessary elements of his claim, by negating an element or allegation.  

b. Waiver: if you fail to assert an affirmative defense in an answer, it may operate as a waiver of that defense, although a court may permit an amendment of the answer to cure the defect if the P would suffer no prejudice. 

c. D has the burden of proof for each element of his affirmative defense. 

D. Rule 12(b) Motions to Dismiss: Federal rules do not recognize dilatory pleas or demurrers, but rule 12(b) permits a D to raise certain defenses by motion, prior to filing an answer.  D may assert the following defenses by motion.  FRCP 12(b): Every defense, in law or fact, to a claim for relief in any pleading, whether a claim, counterclaim, cross-claim, or third-party claim, shall be asserted in the responsive pleading thereto if one is required, except that the following defenses may at the option of the pleader be made by motion (1) lack of subject matter jdx, (2) lack of personal jdx, (3) improper venue, (4) insufficiency of process, (5) insufficiency of service of process, (6) failure to state a claim on which relief can be granted, (7) failure to join a party under Rule 19.  

1. 12(b)(6): descendant of the common law demurrer.  Court may dismiss a complaint only if it is clear that no relief can be granted under any set of facts that could be proved consistent with the allegations. D bears a high burden of showing that the P cannot conceivably prove any set of facts that would entitle him to relief.  If the facts outlined in P’s complaint reveal no claim recognized in law or in equity, the complaint will be dismissed, usually with leave to amend.  If leave to amend is not granted (like if a second or third amendment), the dismissal under 12(b)(6) will be treated as a decision on the merits.  

2. Northrop v. Hoffman: P filed a claim under Fair Credit Reporting Act but failed to properly cite to the correct section of the Act in alleging her claim.  DC granted D’s motion to dismiss, but AC reversed. The court held that the complaint may only be dismissed only where it appears beyond doubt that P can prove no set of facts in support of his claim which would entitle him to relief. The failure to cite a statute (or the correct one) in no way affects the merits of the claim. Since P had a meritorious claim under an unnamed section of the FCRA, she had a valid claim.  

3. Kirksey v. RJ Reynolds Tobacco Co.: P brought personal injury suit against two cigarette manufacturers for death of her husband, alleging wrongful death and emotional distress from false advertising re safety of cigarettes. Facts alleged did not constituted a tort under IL law, and in essence, P was asking for a new tort to be recognized. Although P submitted a plain and short statement, she went astray in believing conformity in form to FRCP 8 makes her claim immune from motion to dismiss.  Although her complaint is adequate in form, it is lacking in substance, containing no legal theory under which to proceed.  

5. Discovery: fact gathering process, including informal fact gathering and formal exchange of information between parties to a suit.  

A. Discovery Plan: an organized approach to the gathering of factual material that will maximize the efficient accumulation of all relevant information.  

1. Preliminary Investigation

2. Outline every plausible claim (or possible arguments)

3. Convert each claim into elements

4. Match elements with known facts

5. Measure probable worth of evidence

6. Identify evidence needed to fill gaps.  What do I need to know? 

7. Identify potential sources and costs

8. Second round of fact investigation

9. Refine outline of claims

10. Repeat each step

B. Scope of Formal Discovery: allows parties to prepare their cases with a shared knowledge of the relevant facts. Promotes fairness by taking much of the surprise out of litigation, assists in narrowing the dispute alleged in the pleadings by disclosing those matters not in controversy; and encourages an early resolution of the controversy through pretrial motion or settlement.  

1. FRCP 26(b)(1): parties may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party… for good cause, the court may order discovery of any matter relevant to the subject matter involved in the action.  Relevant information need not be admissible at the trial if the evidence appears reasonably calculated to lead to the discovery of admissible evidence.  

2. Discovery Relevance: A matter is relevant if it is reasonably calculated to lead the discovery of admissible evidence. It does not need to be admissible at trial or even relevant at trial.  Discovery is permitted it there is any possibility that the information sought will lead to admissible evidence at trial.  The notion, is that the liberal disclosure of information will lead to a more just adjudication of the controversy. 

a. Standard for Attorney Managed Discovery: Relevance to a claim or defense in the action.  Federal courts define a claim as a group of facts relating to the same transaction or occurrence or series of transactions or occurrences “giving rise to one or more right of action.”  Parties may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party, including the existence, description, nature, custody, condition, and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable manner.  

b. Standard for Judicially Supervised Discovery: Relevant to the subject matter.  If you need information beyond the subject of the claim: For good cause, the court may order discovery of any matter relevant to the subject matter involved in the action. Standard for judicially supervised discovery is subject matter standard, and is only triggered if a party is denied discovery under a claim or defense standard.   

3. Privilege: judicially recognized right to refuse to disclose otherwise relevant information.  A matter is deemed privileged for the purposes of discovery if it would be privileged at trial.  

a. Federal Rules of Evidence 501: refers to the following four types of privileges created by 1) federal common law, 2) state law, 3) the constitution, and 4) by federal statute or rule (pursuant to REA or otherwise created by congress)

b. Jaffe v. Redmond: A police officer, Redman, shot and killed a man, because she thought he was going to stab another man. Following the incident, she received extensive therapy.  The family of the deceased alleges a violation of his rights, and sought access to the contents of the therapy session.  Court held that confidential communications with therapists are privileged under 501 (allows recognizing new privileges by interpreting common law principles in light of reason and experience).  Privilege served an important private and public interest, and evidentiary benefit would be modest (if released, it would decrease the likelihood of any evidence to be communicated)
c. Upjohn Company v. United States:  Upjohn discovered that one of its foreign subsidiaries had made payments to government officials. Internal investigation was to be conducted, and general counsel sent out questionnaires.  IRS demanded copies of questionnaires sent to employees.  Upjohn refused to release info based on A-C privilege.  Court holds that AC privilege applies because the entire corp is the client and encourages frank communication between companies and attorneys. Court says because facts are accessible through direct interviews, it is only communication, not the facts, that are privileged.   

d. AC Privilege: The privilege applies only if (1) the asserted holder of the privilege is or sought to become a client; (2) the person to whom the communication was made (a) is a member of the bar of a court, or his subordinate and (b) in connection with this communication is acting as a lawyer; (3) the communication relates to a fact of which the attorney was informed (a) by his client (b) without the presence of strangers (c) for the purpose of securing primarily either (i) an opinion on law or (ii) legal services or (iii) assistance in some legal proceeding, and not (d) for the purpose of committing a crime or tort; and (4) the privilege has been (a) claimed and (b) not waived by the client.
4. The Work Product Doctrine:  Protects the preparation an attorney undertakes on behalf of her client in anticipation of litigation or for trial. 

a. Hickman v. Taylor: after tug sank and five of the crew members drowned, the tug owners employed firm (F) to defend them against potential suits.  F interviewed survivors, took statements, etc.  Claimants sought access to F’s documents. These documents are not privileged under AC privilege (not clients, simply private parties), but since P has had access to all witnesses and info contained in documents and P has failed to show how it would be prejudiced by denial of doc production, it falls outside the scope of discovery and contravenes public policy (too much insight into mental impressions of attorney).

b. Fact Work Product: facts gathered in preparation for litigation. Discoverable only upon a showing of good cause. 

c. Opinion Work product: Notes gathered in the process of research.  Rarely, if ever, discoverable.  

d. Can be overcome: if the party seeking information demonstrates that the information is needed and the party cannot obtain information in any other way that is not prohibitively expensive, the work product doctrine can be overcome.  Opinion work product requires a higher showing of need. 

e. FRCP 26(b)(3): party may obtain discovery of documents and tangible things otherwise discoverable under subdivision (b)(1) of this rule and prepared in anticipation of litigation or for trial by or for another party or by or for that other party's representative (including the other party's attorney, consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has substantial need of the materials in the preparation of the party's case and that the party is unable without undue hardship to obtain the substantial equivalent of the materials by other means.

f. Upjohn Company v. US (Part III):  IRS also requested attorney’s memoranda. Work product doctrine applies. Court holds that work product cannot be disclosed simply on a showing of substantial need and inability to obtain the equivalent without undue hardship.  A far stronger showing than was made by IRS is necessary to require disclosure.  
C. The Formal Discovery Process in Federal Court
1. Discovery Conference: For most cases filed in federal court, discovery may not commence until parties have first met and conferred to consider the nature and basis of their claims and defenses and possibilities for a prompt settlement or resolution of the case, to make or arrange for the disclosures required by FRCP 26(a)(1) and to develop a proposed discovery plan.  The discovery conference is to encourage a speedy resolution of the controversy.  

a. FRCP 26(f) Conference requires arrangement for mandatory disclosures, discussion in changes to be made in timing, form, discovery procedures, and requires submission of a written report outlining the discovery plan.  Failure to participate in good faith in the development and submission of proposed discovery plan may result in imposition of sanctions. 

2. Mandatory Disclosure: FRCP 26(a)(1) imposes an initial disclosure requirement on all parties without awaiting discovery request with the purpose of accelerating the exchange of basic information about the case and eliminates the paperwork involved in such information.  Initial disclosures must be made within 14 days of the Rule 26(f) conference, unless otherwise decided.  Disclosures must identify all potential witnesses, identify all documents, data compilations, tangible things, copies of any insurance agreements, info re computations of damages.  

a. Advance Finance v. Utsey: 

3. Methods to Discover Additional Materials: a party may seek additional discovery through the following: 

a. Depositions: Formal Q and A session where attorney asks questions to witnesses under oath. The standard of relevance is discovery relevance.  It is conducted to gather information, but it is expensive.  Attorneys cannot coach responses. 

b. Written Interrogatories: A written request for info that may be served upon an opposing party and which may be answered by the party in writing and under oath.  Unlike depo, attorney drafts and brings all his knowledge to the response, which gives requester a broader range of information. 

c. Requests for Production and Inspection: allows for inspection of documents and other tangible things in the possession of a party.  Materials must be relevant and non-privileged.  All forms of documents may be requested, and it must be reasonably clear what is being requested.  

d. Schlagenhauf v, Holder: Passengers of a bus suffered injury when it collided with a tractor.  Owner of tractor ordered the bus driver to submit to four mental and physical examinations under FRCP 35.  Court holds that rule 26, which limits discovery to matters which are relevant to the subject matter of the litigation, should be liberally construed but should not be expanded to plainly disregard its limitations.  There is an insufficient showing that the bus driver’s physical or mental conditions were in controversy, and sweeping examinations should not be automatically ordered without such a showing.  

Joinder of Claims and Parties

1. Overview

A. Joinder of claims and parties is governed most exclusively by statutes and rules.  If there is not a rule that says you can do it, you can’t do it.  But even if there is a rule, you still might not be able to join claims or parties.  
2. Precursors: Joinder at Common Law, Equity and Under the Codes

A. Joinder at Common Law: 

1. P could join together claims or causes of action only if it involved the same form of action (trespass, replevin, etc.). 

2. If P suing a single D, she could only include those claims that involved the same of action, even if they arose from entirely different circumstances or incidents.  However, claims arising from the same incident could not be joined if they were different forms of action. 
3. Several Ps could join together in suing a D only if rights they sought to enforce were joint.  Joinder in these cases was mandatory.  
4. Where rights asserted by Ps were separate, joinder not allowed, even if judicial economy might favor it.  P barred from including more that one D in an action except where the D’s obligations to the P were joint.
B. Joinder in Equity

1. More flexible, not tied to forms of action.  

2. Sought to resolve an entire controversy in one proceeding.  

3. Required Ps join all persons who would be directly affected by a judgment.  

4. Permitted Ps to join other parties where the matters could be conveniently tried together.  
C. Joinder Under the Codes

1. Many adopted equity’s liberal approach to joinder of claims and parties.  

2. Codes divided claims or cause of action into a number of classes

3. Ps could assert all claims against a DF that fell into the same class regardless of whether the claims were legal or equitable in nature.  But ended up much like CL

3. Joinder of Claims by Plaintiffs and Defendants

A. Claims and Counterclaims

1. Permissive Joinder of Claims - 18(a): A party asserting a claim to relief as an original claim, counterclaim, cross-claim, or third party claim, may join, either as independent or as alternate claims, as many claims, legal, equitable, or maritime, as the party has against an opposing party.  
a. Allows P to join as may claims as he has against a particular D.  

2. Compulsory Counterclaim - 13(a): A pleading shall state as a counterclaim any claim which at the time of serving the pleading the pleader has against any opposing party, if it arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim and does not require for its adjudication the presence of third parties of whom the court cannot acquire jdx.   

a. If you have a mature counterclaim arising out of the same facts, you MUST it file when you answer. 

b. If you don’t file it, it is gone.  You have essentially waived your right to counterclaim on the same transaction.  Or some courts will say it is simply not available to you.  

c. Exceptions: Counterclaims are not compulsory even if they arise from the same transaction if: 

1. Claims that the D did not possess and had not matured or acquired until after he answered. 

2. Claims that require the presence of third parties over whom court cannot acquire jdx. 

3. Claims that were the subject of another pending action at the time action was commenced.  

4. Claims by D over whom court has obtained only in rem or QIR jdx, if the D has not filed any other counterclaims against P. 

3. Permissive Counterclaims - 13(b): A pleading may state as a counterclaim any claim against an opposing party not arising out of the transaction or occurrence that is the subject matter of the opposing party’s claim.  

a. Burlington Northern Railroad v. Strong: Strong sued his employer, Burlington, for injuries he suffered during his employment.  He brought tort claims, and was awarded damages.  B tried to set off against the judgment money he had received from a disability insurance program funded by B.  Court did not allow set off.  B then brought a separate suit under the disability insurance contract to recover.  Strong contended that the claim should have been brought as a compulsory counterclaim, and therefore was barred by res judicata.  Court held that the suit was permissive because the second suit arose out of the contract, whereas the first arose out of the accident.  Court should consider the nature of the claims, the legal basis for recovery, the law involved, and the respective factual backgrounds in determining whether suits are logically related. (sufficient factual or legal overlap) (A court is less likely to say claim was compulsory if it means the party will lose opportunity to assert.) 

b. Hart v. Clayton – Parker: P applied for credit card with JC Penny, and her account was assigned to D for collection purposes. P alleged that D engaged in abusive collection practices in violation of federal and state law.  D filed counterclaim alleging the P defaulted on payments and owes D $. P alleges that the court lacks jdx over D’s counterclaim – because the claim does not arise out of the same transaction or occurrence, it is a permissive counterclaim.  There is no independent basis of SMJ over D’s claim – not under 1331 or 1332, and 1367 is not satisfied because it is not part of same constitutional claim or case.  There is no factual overlap between the two claims – former centers on evidence regarding improprieties of collection conduct, while the counterclaim centers on evidence regarding the existence and failure to perform under a contract.  

4. Omitted Counterclaim – 13(f): When a pleader fails to set up a counterclaim through oversight, inadvertence, or excusable neglect, or when justice requires, the pleader may by leave of court set up the counterclaim by amendment.  

a. In determining what constitutes “excusable neglect,” lower courts have looked to good faith of the claimant, extent of the delay, and the danger of prejudice to the opposing party. 

5. Parallel Federal Proceedings: The failure to assert a compulsory counterclaim operates as a bar to filing the claim in a second suit only if the first suit has already gone to judgment.  If the first suit is still pending, a party can file an omitted counterclaim as a second action.  Because it undermines the policy of judicial efficiency, federal courts allow the first court to enjoin the second action, or the second court may dismiss, stay or transfer the suit before it, thus requiring the party to assert the omitted claim in the first suit.  

a. Semmes Motor Inc. v. Ford Motor Company: P (Semmes) files claim against Ford in NJ, seeking to enjoin Ford from contacting its clients to conduct an investigation of Semmes’ warranty reimbursement practices.  NJDC refuses to issue a temporary restraining order, Ford counterclaims for fraud and recovery of funds.   P files same claim in NY (better forum), but NY judge also refuses to issue TRO.  P sought to amend complaint to temporarily enjoin D from terminating dealership. Injunction was entered, F moved to vacate the injunction and stay the NY suit.  

1. The injunctive relief for termination is Semmes’ counterclaim to Ford’s counterclaim.  Because fraud is a shared legal issue between the two counterclaims, the claim filed by P in the second claim was a compulsory counterclaim to the first suit and should have been filed in NJ.  The injunctive relief for termination was IMPLICITLY part of the first suit, and would therefore be solved whether or not explicitly addressed, so it could not be re-litigated in second suit.  

6. Res Judicata and P’s assertion of claims: Where a D does not counterclaim against the P, the federal rules of joinder do not compel a P to asser all her claims against a D, that is, rule 18 is permissive and 13(a) does not force P to play the rest of her hand.  However, res judicata will often require a P to assert all claims she has against a D otherwise she may be guilty of splitting her action.  
B. Cross-Claims

1. Cross-Claim Against Co-Party - 13(g): A pleading may state as a cross-claim any claim by one party against a co-party arising out of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein or relating to any property that is the subject matter of the original action. Such cross-claim may include a claim that the party against whom it is asserted is or may be liable to the cross-claimant for all or part of a claim asserted in the action against the cross-claimant.

a. Co-parties become opposing parties within meaning of FRCP 13(a) after one party pleads an initial cross-claim against the other.  Co-parties become opposing parties within the meaning of FRCP 13(a) after one such party pleads an initial cross claim against the other.  

1. In Rainbow Management, this rule is limited to situations in which the initial cross claims that include a substantive claim.  

2. Rainbow Management v. Atlantis Subs:  

a. First action: Boston Whaler sued RMG & Atlantis for negligence resulting from a collision.   A cross claimed for contribution and indemnification and breach of K and files a third party claim against H.  RMG cross claims for indemnification.  

b. Second action: R sued A and H for damages.  A says R’s claim is a compulsory counterclaim, whereas R says it is a cross claim.  
c. Court says it is a counterclaim because A’s counterclaim filed in first suit made A and R adversaries, thereby requiring R to file any transactionally related counterclaims or thereafter waive such claims.

3. Harris v. M.S. Carriers: Ps (Gilbert, Daniels, and Harrison) filed a suit against Ds (MS Carriers) as a result of an auto accident between car driven by Harrison and MS Carrier tractor.  G and D want to assert negligence claim against H.  They want to amend their complaint to name H and his insurer as additional Ds, but Ds allege proper method to do so is to file a cross claim.  Judge denied motion to amend.  P appeals. 

a. G and D rely on Danner v. Anskis which held that 13(g) does not authorize a P to state a cross claim against a co-P arising out of a transaction unless the D has filed a counterclaim against both Ps. If they have become co-parties to a counterclaim, then yes, they could.  Co-party Ps cannot file a cross-claim unless D has filed a counterclaim against them.  (In this case if M counterclaimed, P would become like D, could cross-claim each other.  If only counterclaimed G&H, they could cross-claim each other, but not H).

b. The court rejects the Danner ruling, saying that proper motion in this case would be a cross-claim.   FRCP 13(g) is clear, requiring two prerequisites for a cross claim: (1) that it be a claim by one party against a co-party and (2) that the claim arises out of the same transaction or occurrence as the original counterclaim.  
c. But court doesn’t follow exact words of FRCP 13(g).  Rule says that a pleading may state a cross-claim.  Here the court considered the cross-claim itself the pleading that stated the cross-claim, but if you look at FRCP 7(a), cross-claim is not a pleading.  Which court is correct? A cross claim is NOT a pleading. An answer to a cross claim is, but not a counter claim.  So Danner is reading the rule more accurately.
d. SMJ:  But ct didn’t have jdx over the cross-claim?  §1367(a) transaction test satisfied, but diversity so have to look at §1367(b) – doesn’t satisfy.  Claim be person made a party under Rule 20 – have to satisfy complete diversity, don’t.  
4. Scope and Purpose of FRCP - FRCP 1:  These rules govern the procedure in the United States district courts in all suits of a civil nature whether cognizable as cases at law or in equity or in admiralty . . . . They shall be construed and administered to secure the just, speedy, and inexpensive determination of every action.   

5. § 1367(b):  In any civil action of which the district courts have original jurisdiction founded solely on section 1332 of this title, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332.  

6. Asserting Unrelated Cross-claims under FRCP 18(a): FRCP 18(a) allows party to join with cross-claim any other claims she has against the opposing party, including those that are totally unrelated to the main action and to any counterclaims filed in the suit.  

4. Permissive Joinder of Parties by Plaintiffs
A. Real Party in Interest (FRCP 17): every action shall be prosecuted in the name of the real party in interest.  Executor, administrator, guardian, bailee, trustee of an express trust, a party with whom or in whose name a contract has been made for the benefit of another, or a party authorized by statute may sue in that person's own name without joining the party for whose benefit the action is brought; and when a statute so provides, an action for the use or benefit of another shall be brought in the name of the United States. No action shall be dismissed on the ground that it is not prosecuted in the name of the real party in interest until a reasonable time has been allowed after objection for ratification of commencement of the action by, or joinder or substitution of, the real party in interest, and such ratification, joinder or substitution shall have the same effect as if the action had been commenced in the name of the real party in interest.

1. Green v. Daimler Benz: Green (P) caught fire, and P claims that it was a result of defect, and sues car maker, seller, etc.  Met Life is shown as the owner of the title, but P claims that substitution of him for Met Life should be permitted under FRCP 17. Court permits substitution because the suit was commenced in federal court where met life was not required to be a party, the ID of the real party in interest was not clear (P held insurance policy and title to car), and language of FRCP 17 allows dismissal only after reasonable time has passed after an objection has been made, and P promptly responded by requesting substitution. 
2. Purpose of the rule: designed to protect the D against having to litigate the same claim twice and face risk of multiple liability.  If a suit is filed by a party to whom the claim does not belong, a judgment will not have res judicata effect of precluding a second party by the real party in interest.  

3. Collusive Transfers or Assignments to Create Diversity Jdx: 

a. §1359: A district court shall not have jdx of a civil action in which any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke the jdx of such court.  In determining whether a transfer runs afoul of § 1359, federal courts consider whether the assignee lacked a prior interest in the claim or litigation, the assignment is between closely affiliated business entities, occurred close to the time the suit commenced, lack of meaningful consideration, partial or complete assignment, direct evidence of motive to create diversity jdx.   

B. Permissive Joinder of Parties  
1. FRCP 20(a): All persons may join in one action if they assert any right to relief jointly, severally, or in the alternative in respect or arising out of the same transaction, occurrence or series of transactions or occurrences and if any question of law or fact common to all these persons will arise in the actions.  
a. REQUIRES (these are redundant)
1. Claims must involve the same transaction or occurrence (or series of transactions or occurrences). 
2. There must be some question of law or fact that is common to all the claims
2. FRCP 20(b): If things get too complicated, 20(b) permits the splitting of parties.  “The court may make such orders as will prevent a party from being embarrassed, delayed or put to the expense by the inclusion of a party against whom the party asserts no claim, and who asserts no claim against the party, and may order separate trials or make other orders to prevent delay or prejudice.  

3. Stromberg Metal Works v. Press Mechanical: Bechtel and Press Mechanical entered into contract to construct nuclear power station, and Stromberg and Comfort Control are subs.  PM was accused of making false representations in terms of how much it was paying S and CC and were sued. S’s losses meet amount in controversy requirement, but CC’s losses do not.  Issue: Can court exercise supplemental jdx under 1367(b)? CC and S were joined under rule 20 (both claims revolve around same misrepresentation, same transaction, and same MD law).  Court can interpret language of 1367(b) in one of two ways: congressional intent or strict textual intent.  Court interprets to allow supplemental jdx because Ps were not joined under rule 19 or 24, but rather under rule 20.  Claim by persons joined under rule 20 are okay (but claims against parties joined under rule 20 are excluded).  Allowed supplemental jdx.  
a. BUT the court ignored the first part – Ds were joined under rule 20!!! No jdx against parties joined under rule 20. 

b. Court Split on treatment of 1367(b): 
1. Most courts follow the textual approach – follow 1367(b). 
2. Other courts refuse to contravene congressional intent.  Like Meritcare (690): Court refused to follow Stromberg in a diversity case involving several Ps suing one D, where one of the P’s claim was for less than the jdx minimum.  Court holds that 1367  (text, history and origin) leads to preservation of prohibition against aggregation outlined in Zahn.  
4. ONE DEFENDANT: Stromberg would have been on more solid ground if there was only one D, because it wouldn’t have violated the first party of 1367(b).  
5. Joinder of Parties by Defendant: If joinder is permitted under either 13(h) or 14, the court must also be able obtain personal jdx over the new party and that subject matter jdx exists over the claim. 
A. Joinder of Third Parties Under Rule 13(h): sometimes permits a D who has filed a counterclaim or a cross claim against an existing party to join a new party to that claim. REQUIRES attaching third party in conjunction with counter or cross claim.  

1. FRCP 13(h): “Persons other than those made parties to the original action may be made parties to a counterclaim or a cross-claim in accordance with the provisions of rule 19 and (OR) 20.”  (This has been interpreted to mean one or the other)

2. Schoot v. US: Schoot and Vorbau were held jointly and severally liable for their failure to pay taxes owed for their company.  S was an employee, and V was the president.  S sued US to recover taxes, US counterclaimed and V was joined under rule 13(h). 

3. Hartford Steam Boiler v. Quantum Chemical: A heat exchanger failed (blew up) at QC facility.  QC had coverage from Hartford and PRI (but slightly different coverage).  H filed suit for declaratory judgment that H was not liable for damages. Instead of filing answer or counterclaim, QC filed suit against both H and PRI in state court.  State court granted motion to dismiss.  QC then counterclaimed and filed a third party complaint against PRI.   Jdx okay where no diversity between D (QC) and added third party (PRI)?  Since FRCP 20 is satisfied, joining D under 13(h) is okay, even if it violates diversity.  1367(a) and (b) are okay, since claim is against a party joined under 20, not against a P joined under rule 20.  

B. Joinder of Third Parties Under Rule 14: allows a D to file a third party complaint against a nonparty who is or may be liable to indemnify the D for all or part of the P’s claim against him.

1. FRCP 14(a): At any time after commencement of the action a defending party, as a third party P, may cause a summons and complaint to be served upon a person not party to the action who is or may be liable to the third party P for all or part of the P’s claim against the third party P. (INDEMNITY CLAIM)

2. FRCP 14(b): When a counterclaim is asserted against a P, the P may cause a third party to be brought in under circumstances which under this rule would entitle a D to do so.  

3. Wallkill 5 Associates v. Tectonic Engineering: Wallkill bought property and hired Tectonic to do geotechnical tests.  W sued T for failing to notice unsuitable soil, discovered by contractors.  T claims soil was placed on top (therefore not there before).  W sued T.  T filed motion to dismiss, for lack of personal jdx, improper venue with request to transfer, and failure to join indispensable party. If not dismissed, T requested to join contractors under rule 14.  Court denies motion to dismiss, and denies request to join because contractor would not be joined under theory of indemnity, since if responsible, C would not be liable to T, but to W.  Claim against C was a defense, not an impleader.  

4. Rule 14 permits: impleaders (indemnity claims by D against third party D), claims by third party Ds against P, and claims by P against third party Ds. 

5. Guaranteed Systems, Inc. v. American National Can Co:  GS did work for ANC, but ANC did not pay.  GS filed suit in state court, ANC removed to federal court, and counterclaimed against GS, alleging negligence.  In response, GS answered and filed a 3rd party claim under 14 against Hydrovac, alleging indemnity and contribution. There is no independent basis of jdx.  Although balancing of desire to preserve integrity of constitutional jdx limitations with desire to dispose of all disputes at once may lean towards allowing exercise of jdx, 1367(b) clearly prohibits it, since suit is against someone joined under rule 14. 

6. Intervention by Absentees: strangers to a suit may be allowed to intervene in the action, even over the opposition of existing parties, particularly if they have an interest that may be harmed if the suit were to proceed without them.  Intervention is governed by rule 24.  
A. FRCP 24(a) Elements - As of Right

1. Timeliness: timely filing of a motion, attaching whatever pleading or motion is required. The purpose of this requirement is to prevent prejudice.  Timeliness is measured from the time the intervening party learned that his interests might be at stake. 

2. Interest in the Subject Matter: Interest in the transaction or the subject matter at suit.  (this is a must looser standard than standing)

3. Impairment of that Interest: if the case is decided against you, you will be affected negatively. Although you are not legally bound by judgment, you are practically bound (stare decisis)

4. Inadequacy of representation: must demonstrate that interests of the parties do not have the same interest as the intervener.  

B. FRCP 24(b) Elements – Permissive

1. Common question of law or fact
2. No prejudice to original parties
3. Extent of intervenor’s interests; adequacy of representation and potential contribution to a just adjudication, whether applicant raises other issues that may unduly complicate case. 
C. Great Atlantic & Pacific Tea Co. v. Town of East Hampton: Outside group seeks to intervene as D in suit between company and town.  Town passed superstore law that prevented building of supermarkets, like P was intending to build.  Group wants to preserve rural character of land and opposes building of supermega mart.  Since town and group share same ultimate objective, and group has not overcome presumption of adequate representation, under both 24(a) and (b), group is not permitted to intervene. 

D. American Honda Motor Co v. Clair International: Honda files suit for declaratory relief, seeking to have its award of a dealership to intervenor Boch does not violate mass law, and Clair files counterclaims.  Intervenor Boch intervenes to protect interest.  Because B will advocate more strongly, and was filed timely, his interest will be impaired, B was allowed to intervene under 24.  

7. Interpleader: joinder device that comes into play when two or more adverse claimants allege entitlement to the same stake or property.  The stakeholder, rather than having to defend separate suits by each claimant, may bring an action against all of the claimants, forcing them to interplead or litigate amongst themselves to determine which is entitled to the stake.  

A. Statutory and Rule 22 Interpleader

	
	Statutory Interpleader
	Rule 22 Interpleader

	Subject Matter Jdx

	Minimal Diversity Requirement: any two claimants from different states

 &  Amount in controversy must be at least $500 

(28 U.S.C. § 1335)
	Complete diversity & $75K+

(28 U.S.C. § 1332)  

	Venue
	D where any claimant resides

(28 U.S.C. § 1397)

	General venue 

(28 U.S.C. § 1391)

	Personal Jdx

	Nationwide service of process – minimum contacts with the US, presence or MC anywhere in the US allows personal jdx anywhere else in US

(28 U.S.C. § 2361)
	Minimum contacts

(DP/long arm stat.)

	Stake
	Must deposit stake/bond

(28 U.S.C. § 1335)
	Optional

	Enjoining other proceedings
	Power to enjoin any other proceedings in US, federal or state. 


(28 U.S.C. §2361)
	Power to enjoin


(Anti-injunction Act: allows joining of claims that might undermine suit at hand)


B. Analysis: 

1. Is there a stake? 

2. Are there adverse interests in the same stake?  

C. Indianapolis Colts v. Baltimore: P (colts) filed an interpleader action under §1335, claiming that Baltimore and CIB had conflicting interests in their stake.  Court holds that the stake was ownership of Colts, an interest that Baltimore does not have.  Baltimore is interested in benefits and proceeds from having Colts play in city, and majority says this interest is different from interest in ownership. No statutory interpleader because no conflicting interests in same stake. (property claim versus contract claim)

D. Geler v. National Westminster Bank: Bank issued CD, held either alone by Mr. Ghitelmen or with his wife.  Gelers and Mrs. Ghitelmen are both claiming funds against bank.  Court finds that rule 22 interpleader is appropriate even though they did not state rule 22 (filed under §1335 instead, which it did not satisfy because no minimum diversity, both claimants are aliens)

8. Compulsory Joinder: Necessary and Indispensable Parties
A. Three Inquiries: 

1. Is the absentee a necessary party whom the party must join if feasible? 

a. Governed by rule 19(a): 

1. Those without whom complete relief cannot be accorded to those already in the suit

2. Those who have an interest in the subject of the action and whose interest might be prejudiced if they were not included in the suit

3. Those who have an interest in the subject of the action and whose absence might harm an existing party by exposing them to a substantial risk of incurring multiple liability or inconsistent obligations.  

b. Consider: 

1. Prejudice to Absent Party

2. Prejudice to P

3. Prejudice to D

4. Prejudice to the justice system

c. EFFECT: If the person has not been so joined, the court shall order that the person be made a party. If the person should join as a plaintiff but refuses to do so, the person may be made a defendant, or, in a proper case, an involuntary plaintiff. If the joined party objects to venue and joinder of that party would render the venue of the action improper, that party shall be dismissed from the action.

2. Assuming the absentee is a necessary party, is it feasible for the P to bring them into the suit? Is the absentee subject to service of process or would their inclusion wreck SMJ? 

a. If so, the P must amend her complaint to joint the absentee to join them.

3. If it is not feasible to join the absentee, are there steps the court can take so that the suit in equity and good conscience proceed, or must the court be dismissed on the ground that the absentee is an indispensable party? 

a. Governed by 19(b): If a person as described in subdivision (a)(1)-(2) hereof cannot be made a party, the court shall determine whether in equity and good conscience the action should proceed among the parties before it, or should be dismissed, the absent person being thus regarded as indispensable….

b. The factors to be considered by the court include: 

1. Prejudice to AP

2. Prejudice to P (including adequacy of remedies)

3. Prejudice to D

4. Prejudice to justice system

5. Potential to shape relief – can we shape relief to avoid prejudice so we can proceed without them.

B. Provident Tradesmen Bank & Trust v. Patterson: car owned by Dutcher was driven by Cionci. D was not present, but had given keys to C.  Lynch and Harris were passengers. Car crashed into truck driven by Smith. C, L and Smith were killed and H was injured.  Various suits brought: Lynch v. Cionci, Smith v. Cionci, Dutcher, and Lynch in state court, still pending. Dutcher was never joined because he would have destroyed diversity.  Since D could not be joined and could not testify, DC awarded damages against D, holding that C drove with his permission. AC reversed, holding that D should have been added as an indispensable party. SC determined that he could not be added, so the Q left to determine was whether to proceed without or to dismiss.  Court decided to proceed without in light of factors.  
C. Temple v. Synthes: Temple sued Synthes, manufacturer of failed device (broke after inserted in P’s back) in federal court, and sued Dr and hospital in state court.  S tried to stay federal suit for failure to join necessary parties.  T did not join, DC dismissed. AC affirmed. SC reverses, holding that the parties were merely permissive parties and failure to join them did not warrant dismissal.  
9. Consolidated Joinder/Jdx Template

A. Does the FRCP permit joinder? 

1. Yes: Continue. 

2. No: Joinder not OK

B. Do either §1331 or §1332 provide an Independent Basis of Jdx (IBJ) over the joined claim or party? 

1. Yes: Joinder OK.  

2. No: Continue.  

C. Can SMJ be established under §1367(a)? 

1. Yes: Continue.  

2. No: Joinder not OK. 

D. Is this case in federal court solely on the basis of §1332? 

1. Yes: Continue.  

2. No: Joinder OK. (If anything other than diversity, then JOK)

E. Would the proposed joinder violate the jdx requirements of §1332 (complete diversity and amount in controversy)? 

1. Yes: continue.  

2. No: Joinder OK. 

F. Plaintiff v. a party joined pursuant to rule 14, 19, 20, or 24? 

1. Yes: Joinder not OK. 

2. No: continue. 

G. P joined under rule 19 or 20?

1. Yes: Joinder not OK. 

2. No: continue. 

H. Congressional intent as a trump on text (Complete Diversity & Amount in Controversy)? 

a. Yes: Joinder no OK.  

b. No: Joinder OK.  

c. This question operates as final trump – even if okay under joinder, some courts still say that since it violates AIC and CD (Meritcare and Stromberg)

Adjudication Without Trial

1. Summary Judgment

A. 12(b)(6): test the legal sufficiency of P’s complaint by asserting that even if all the facts sets forth are taken as true, the law still does not entitle P to a remedy.  

B. Terminology

1. Moving Party: party who moves for summary judgment.  

2. Non-moving party: party against whom motion has been filed. 

3. Burden of Production: The party moving for summary judgment has the initial burden of identifying evidence that, if not contradicted, would compel a jury to rule in his favor.  

4. Burden of Persuasion: pertains to burden of proof imposed if the case goes to trial.  

5. Shifting Burdens: If person with the burden meets it, the burden shifts to the other party. 

6. Genuine Issue of Material Fact: 

a. Material: disputes over facts that might affect the outcome of the suit under governing law will properly preclude entry of SJ.  

b. Genuine Dispute about material fact: if evidence is such that a reasonably jury could return a verdict for the nonmoving party, SJ will not lie.  

C. FRCP 56

1. 56(a) For Claimant: A party seeking to recover upon a claim, counterclaim, or cross-claim or to obtain a declaratory judgment may, at any time after the expiration of 20 days from the commencement of the action or after service of a motion for summary judgment by the adverse party, move with or without supporting affidavits for a summary judgment in the party's favor upon all or any part thereof.

2. 56(b) For Defending Party: A party against whom a claim, counterclaim, or cross-claim is asserted or a declaratory judgment is sought may, at any time, move with or without supporting affidavits for a summary judgment in the party's favor as to all or any part thereof.

3. 56(c) - Motion and Proceedings Thereon.  The motion shall be served at least 10 days before the time fixed for the hearing. The adverse party prior to the day of hearing may serve opposing affidavits. The judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law. A summary judgment, interlocutory in character, may be rendered on the issue of liability alone although there is a genuine issue as to the amount of damages.  

4. 56 (d) Case Not Fully Adjudicated on Motion.  If on motion under this rule judgment is not rendered upon the whole case or for all the relief asked and a trial is necessary, the court at the hearing of the motion, by examining the pleadings and the evidence before it and by interrogating counsel, shall if practicable ascertain what material facts exist without substantial controversy and what material facts are actually and in good faith controverted. It shall thereupon make an order specifying the facts that appear without substantial controversy, including the extent to which the amount of damages or other relief is not in controversy, and directing such further proceedings in the action as are just. Upon the trial of the action the facts so specified shall be deemed established, and the trial shall be conducted accordingly.
5. 56(e) - Form of Affidavits; Further Testimony; Defense Required. Supporting and opposing affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible in evidence, and shall show affirmatively that the affiant is competent to testify to the matters stated therein. Sworn or certified copies of all papers or parts thereof referred to in an affidavit shall be attached thereto or served therewith. The court may permit affidavits to be supplemented or opposed by depositions, answers to interrogatories, or further affidavits. When a motion for summary judgment is made and supported as provided in this rule, an adverse party may not rest upon the mere allegations or denials of the adverse party's pleading, but the adverse party's response, by affidavits or as otherwise provided in this rule, must set forth specific facts showing that there is a genuine issue for trial. If the adverse party does not so respond, summary judgment, if appropriate, shall be entered against the adverse party.

6. 56(f) - When Affidavits are Unavailable. Should it appear from the affidavits of a party opposing the motion that the party cannot for reasons stated present by affidavit facts essential to justify the party's opposition, the court may refuse the application for judgment or may order a continuance to permit affidavits to be obtained or depositions to be taken or discovery to be had or may make such other order as is just.
D. Two Perspectives: 

1. Moving party with burden of persuasion: 

a. B of production is facts sufficient to establish each element of her claim or defense. 

b. If burden shifts: Non-moving party’s b of production is to present evidence establishing a genuine issue of material fact as to at least one element of claim or defense. 

2. Moving party without burden of persuasion

a. B of production is to provide facts sufficient to controvert at least one element of opposing party’s claim or defense. 

b. If burden shifts: Non-moving party’s b of production is to present evidence establishing a genuine issue of material fact as to the challenged elements.  

E. Basic Requirements for Summary Judgment

1. Anderson v. Liberty Lobby: Carto is founder of LL, a non-profit.  A magazine was charged with libel.  Q is what is the standard required for summary judgment.  At trial, Carto would have to establish among other things, that the article was published with actual malice (NY Times standard), which has a higher standard of evidence (clear and convincing) than the other elements (preponderance of proof).  DC rules that NY Times standard applies, and concluded no genuine issue of material fact. CA reversed, holding that heightened evidentiary requirements applied to proving malice need not be considered for the purposes of SJ.  SC concludes that SJ must be guided by NY Times “clear and convincing” evidentiary standard in determining whether a genuine issue of actual malice exists, whether the evidence presented is such that a reasonable jury might find that actual malice had been shown with convincing clarity. 

2. Matsushita Case: SC held that SJ was proper unless on remand, Ps could identify additional and sufficiently unambiguous evidence that supported their claim.  Significant case because SC had previously held that SJ was inappropriate for such complex cases (anti-trust) and in cases that turn on D’s state of mind.  Court made clear that SJ may be granted even in the most complex cases, and that judges in ruling SJ motions, must evaluate the strength and the persuasiveness of the competing evidence under the same burden of persuasion that would apply at trial. 

3. Celotex Corp. v. Catrett: P files suit alleging that death of her husband resulted from his exposure to asbestos products.  CC filed for SJ because P had failed to produce sufficient or admissible evidence establishing causation, only hearsay evidence.  CC purported to have met their burden of production by filing motion indicating P’s lack of evidence.  DC granted SJ, AC reversed saying CC failed to show they did not cause death, they needed affirmative evidence proving otherwise. SC reverses, because FRCP 56 does not require affirmative evidence, and remands to AC.  AC held that P had met her burden and she could rely on inadmissible evidence.  

a. A party without the burden of persuasion can meet its burden of production by

1. Affirmative evidence: production of evidence opposing one the elements of the other party. 

2. Negative evidence: point out or show that the other side has no evidence or that their evidence sucks.  

b. A party with the burden of persuasion must have affirmative evidence for each element of her claim. She cannot rely on negative evidence (the absence of evidence).  

F. Summary Judgment for the Plaintiff: When a P moves for summary judgment on her own claim, she must show that no genuine issue exists as to any element of that claim. 

1. Johnson v. Tuff N Rumble: Ps claim to be sole composers and owners of a song, which Jones claims a 50% ownership by assignment.  Ps sue Jones and publishing co for copyright infringement.  Ps must demonstrate ownership and infringement.  Ps move for SJ, and establish the elements of their ownership (original copyright, no assignment ever made to Jones).  Jones produces power of attorney (not an assignment) and a forged assignment.  Court granted partial SJ on the ownership/assignment issue. 

2. Rule 11 Sanctions: may be imposed on party who unsuccessfully moves for SJ or unsuccessfully opposes such motion if motion or opposition is unjustified.  Rule 11 requires an attorney to certify that pleadings, motions, etc. are not being presented for improper use, are not frivolous, allegations have factual support.

G. Summary Judgment Sua Sponte: Federal courts possess the power to enter SJ on their own initiative as long as the losing party was on notice that she had to come forward with all her evidence. May be exercised when one party moves for SJ but the court concludes that SJ should be entered against, not in favor, of the movant.  Can also be invoked where none of the parties have moved for SJ.  

1. Goldstein v. Fidelity & Guaranty Insurance: Goldstein owned several commercial properties, several of which were burned in two fires. G recovers payment from Fidelity for first fire, but F refuses to pay for second fire because of failure to have adequate sprinklers.  G moves for SJ, but court finds in favor of F because the facts presented that as a matter of law, G was not entitled to win.  

2. Default Judgments: If a D who was properly served with summons fails to respond within time permitted by applicable rules, the P may have a judgment entered by default. Unless set aside, DJ have the same force and effect as those entered after a full trial. 

A. FRCP 55(a): If a defendant fails to respond to the complaint within the time allowed (20 days under rule 12), the P may file a request for entry of default with the court clerk.  

B. FRCP 55(b): once there has been a entry of default under 55(a), default judgment can be entered in accord with 55(b).  55(b)(1) sometimes allows the court clerk to enter default judgment without participation of judge (limited to where damages are for sum certain and where D made no appearance).  Under 55(b)(2), entry of DJ is discretionary, and even if all the technical requirements are met, court may decline to enter judgment and allow case to proceed. 

C. FRCP 55(c): Allows the D to have default set aside for good cause shown.  Standard for good cause is applied liberally (judgment on merits preferred).  D can also urge court not to enter a DJ, if one has not already been entered.  If it has been entered, D can have it set aside pursuant to 60(b), which provides that a judgment can be set aside for mistake, inadvertence, surprise or excusable neglect.  In deciding whether to set aside, courts consider: 

1. Whether and to what extent the default was willful or intentional rather than a result of excusable neglect

2. Whether D has a meritorious D

3. Whether a set aside would cause prejudice or harm to P

D. Rogers v. Hartford Life: court wouldn’t set aside DJ because failure to respond was not excusable negligence.  
3. Dismissal of Actions: Principle means by which suits are dismissed prior to reaching trial is by motion to dismiss under Rule 12 or a motion for SJ under Rule 56. In addition, there are three other situations where suits may be dismissed.  

A. Voluntary Dismissal: P may decide that suit should be dismissed, such as if the parties have reached a settlement, or it discovery reveals that she lacks sufficient evidence to prove her claim, or if she learns she is not legally entitled to recover.  Also Ps may dismiss for fear of rule 11 sanctions, or to avoid an anticipated adverse ruling on D’s motion for SJ.  Voluntary dismissals are governed by rule 41(a).  

1. Limitations under 41(a): P cannot dismiss to harass a D against whom same claim was previously dismissed.  VD is barred if the effect would be to deprive court of SMJ over counterclaim that D filed.  Allows a court to bar relitigation of a suit that P earlier VD in state or federal court until P reimburses D for costs of first suit.  

B. Dismissal for Failure to Prosecute - 41(b): In deciding whether or not dismissal is appropriate remedy for P’s failure to prosecute, courts consider: 

1. Whether failure was due to party’s willingness, bad faith or fault, whether the failure prejudiced opposing party, whether adequate warning was given that such failure could lead to dismissal, whether dismissal is necessary to deter future conduct, whether less drastic sanctions are appropriate.  

C. Dismissal as a Judicial Sanction: rule 41(b) authorizes dismissal as a sanction for failure to comply with federal rules or with a court order.  

The Binding Effect of Final Judgment

1. Overview and Basic Terminology

A. Principle of Finality: once a court renders a final judgment in a civil action, the parties to the underlying action are bound by the judgment unless it is reversed on appeal or otherwise vacated.  This means that the claims and issues resolved and decided within the judgment may not be the subject of further litigation between the parties.  Policy behind principle of finality is two-fold: 

1. Provides parties assurance that at least between them, the claims and issues have been resolved. 

2. Conserves finite judicial resources for those disputes that have yet to be adjudicated.  

B. Claim Preclusion (res judicata): defines extent to which a claim has been extinguished by previous litigation.  Defines circumstances under which a claim or cause of action resolved in one case may operate to preclude further litigation on that claim in a subsequent case. Covers everything that is part of the first claim, even if it was not raised. 

C. Issue Preclusion (collateral estoppel): defines extent to which an issue has been fully resolved by previous litigation, and extent to which discrete issues decided in prior suit may be binding in subsequent litigation involving different claims.  Covers only issues that were actually litigated.  

2. Claim Preclusion (Res Judicata)

A. Same Claim: the claim in the second proceeding must be the same claim or cause of action as that resolved in the first proceeding.  

1. Potential Definitions: 

a. Primary Rights: the scope of the claim is defined by reference to the code pleading primary rights: contract, personal injury, property damage, etc. Primary right to be free from defamation is separate from primary right to be free from personal injury.  CA state courts apply primary rights definition. 

b. Transactional Approach: The scope of the claim is defined by the underlying factual transaction giving rise to various rights of action.  Requires a P to assert all rights of action arising out of the same basic set of facts or transactions.  What can be brought together must be brought together.  Federal courts have adopted Restatement version of TA test.  

1. Restatement §24 proposes a version of transactional test that makes application more predictable: What factual grouping constitutes a transaction and what groupings constitute a series are to be determined pragmatically, giving weight to such considerations as:  

a. Whether the facts are Related in time, space, origin, motivation, 

b. Whether they form a convenient trial unit, and 

c. Whether their treatment as a unit conforms to the parties’ expectations or business understanding or usage. 

2. Primary Rights Approach 

a. LA Branch of NAACP v. LAUSD

1. Suit one: A class action desegregation suit was filed challenging the composition of LA schools, trial commencing on May 2, 1969, alleging a violation of CA and US constitutions.  CA constitution prohibited both de jure and de facto, but 14th A prohibited only de jure (racial segregation imposed by law).  CA SC required school boards to take steps to remedy discriminatory practices.  While reviewing plan, CA voters passed Prop I which divested state courts of the authority to enter a bussing remedy in circumstances where federal court could not (mandatory bussing not permitted for de facto segregation.  CA court reversed, finding only de facto seg.  

2. Suit two: NAACP (filing on behalf of its members) filed against LAUSD, filing under federal constitution.  NAACP asserted that under primary rights theory, the right to be free from de jure seg is different from right to be free from de facto seg. CA rejects, saying the 14th A claim was raised in prior pleadings, and both actions seek redress for violation of P’s interest in integrity and personal security. 

b. Mattson v. City of Costa Mesa: P had previously brought a federal civil rights suit alleging assault and wrongful arrest, then he brought state suit alleging the same conduct constituted common law tort of negligence.  Court of appeals held that second suit was barred because both actions sought redress for injury to P’s interest and integrity. 

c. Agarwal v. Johnson: P brought suit in federal court for employment discrimination in violation of title VII of civil rights act of 1964.  He subsequently was permitted to sue his employer in state court for common law tort of defamation and IIED arising out of the same discriminatory employment practice.  The CA SC held that the federal action was brought to remedy the economic loss in wages, while the state action was brought to redress the injuries to the different interests in reputation and peace of mind. 

3. Transactional Test
a. Porn v. National Grange Mutual:  After Porn successfully sued his insurer for breach of K for refusing to pay for his underinsured motorist benefits claim for arising out an accident, Porn again brings suit to in federal court, seeking additional damages for insurer’s alleged mishandling of his underinsured motorist claim. DC granted (and AC affirmed) summary judgment in favor of D because of claim (and issue) preclusion.  Court applies transactional test: significant factual overlap (both claims derive from the same accident, and the same contract and the insurer’s same bad faith activity), form a convenient trial unit (many of the same witnesses and evidence), and conforms to expectations (makes sense to have raised both at the same time).  

1. Equitable exceptions: an occasional exception to claim preclusion may still exist in instances of unusual hardship (but not here and not usually)

4. Continuing Conduct: From a temporal perspective, a claim is usually said to include only those events occurring prior to the commencement of the litigation.  Events occurring after this date give rise to separate claims.  There is a presumption that the transaction ends on the date that you file the suit.  Parties can agree to a broader time frame. 

a. Two problems: 

1. Temporary or permanent nuisances: where the wrongful action continues after the commencement of the litigation and even after the entry of judgment.  Q is whether it should be treated as temporary or permanent.  If temp, the initial claim will cover only the activity that preceded the commencement of the suit. Anything after will give rise to a separate claim. If permanent, the initial claim will preclude any further relief against D.  Since it is difficult to establish which it is, P can sue once and for all for past and future total harm, or can sue from time to time. 

2. Ongoing contract obligations: If a breach is material, some jdx require P to sue for all past and future damages in single proceeding.  P has option of treating the breach as partial and suing only for those damages accrued at time of commencement of suit.  If P sues for all, future litigation will be precluded.  

5. Intersystem Preclusion: basic rule is that the second court must apply the law of preclusion that would be applied by the first rendered judgment.  

a. State to State: Full Faith and Credit Clause, Article IV of US Constitution. Requires full faith and credit be given in each state to the judicial proceedings in every other state. Second state court must apply the law the first state court would apply. 

b. State to federal: 28 USC § 1738, Full Faith and Credit Statute. Says the same thing as FF and C clause.  Federal court must apply the law applied in first state court.  

c. Federal to state: Article VI, Supremacy Clause. FF and C does not apply, but Supremacy clause and Article III apply. 

1. WRINKLE in federal to state context: if initial judgment arises in a federal question case, the subsequent state court must follow federal rules of preclusion.  But if diversity, there is a split.  

a. Some courts say federal rules of preclusion should apply (Article III, authority to determine scope of its judgments).  

b. Others have suggested that state law should control, that second court should apply the rules of preclusion that would be applied by a court of the state in which the federal court sits (Erie – rules of preclusion are treated as substantive right) 

c. Semtek: resolved in adopting middle ground position.  SC held that while preclusive effect of federal court judgment is a matter of federal common law in both diversity and federal question cases, in the context the diversity, the content of that law will normally incorporate the preclusion laws of the forum state, i.e., the rules that would be applied by a court of the state where the federal court sits.  

B. Final, Valid and on the Merits

1. Finality: a claim is final when a TC has definitely ruled on it, when all that remains for the court to do is assess costs or execute the judgment.  Restatement: a judgment will ordinarily be considered final … if it is not tentative, provisional, or contingent and represents the completion of all steps in the adjudication of the claim by the court, short of any steps by way of execution or enforcement that may be consequent upon the particular kind of adjudication.  

a. Federated Department Stores v. Moitie: Claim Preclusion (res judicata) does bar relitigation of an unappealed adverse judgment where, as here, other plaintiffs in similar actions against common defendants successfully appealed against them.  Since Ps did not appeal, although they could have, they are precluded from relitigating – final judgment entered.  

2. Validity: judgment is deemed valid if the defendant had proper notice, if personal jdx is satisfied, if the court had subject matter jdx.  The validity of a judgment may be collaterally attacked (SMJ or PJ) only under rare circumstances. Also validity can be challenged on grounds of fraud, duress or mistake.  

3. On the Merits: 

a. A final judgment entered in favor of a D is on the merits except when: 

1. Lack of jdx, improper venue, non-joinder or misjoinder of parties

2. Voluntary or involuntary dismissal without prejudice

3. When by statute or rule of court the judgment does not operate as a bar to another action on the same claim, or does not so operated unless the court specifies and no such specification is made.  

4. Dismissal for prematurity: no standing or a contractual provision has not yet been triggered.  

b. WRINKLE: when dismissal is based on failure to comply with SOL, courts will often imply that the dismissal was on the merits.  However, if a court applies a SOL limitations applicable only in that jdx, and another jdx permits longer SOL, it is not on the merits.   

C. Same Parties or Those in Privity with Them

1. Party: someone named in the action and over whom the court has personal jdx. 

2. Privity: Person whose relationship with a party is such that they may be treated as a party for the purposes of preclusion.  

a. Successive interests in real or personal property (like easements) – if substantive law demands privity, then it is required. 

b. Rights of party and nonparty are intertwined by substantive law  (employer – employee)

c. Representational Relationship - in legal technical manner, the law creates a relationship.  

3. Key Principle: A person who is not a party and not in privity with a party CANNOT be bound by a previous judgment because it would violate due process and the court does not have personal jdx over you.  

4. Richards v. Jefferson County: In 1991, Ps filed to challenge the validity of occupation tax imposed by city ordinance, which was dismissed.  Previously, an action was brought by three county tax payer and the court upheld the tax.  Court held that P should not be precluded from suit because they would be deprived of due process, were not given any notice of the prior suit, and no one purported to sue on their behalf.  

5. South Central Bell Tel v. Alabama: Reynolds challenged a tax statute, and the court upheld as valid. South Central Bell filed essentially the same claim.  Since parties not in privity, and no law binds the parties, applying preclusion would violate due process. 

3. Issue Preclusion (Collateral Estoppel):  Merely forecloses the relitigation of discrete issues that were actually litigated and decided in a previous case, even if that litigation involved different claims.  
A. Same Issue: Perfect congruence of law and fact is not necessary, but rather there must simply be enough of a factual and legal overlap between the issues that it is reasonable, under the circumstances, to treat them as the same issue for purposes of issue preclusion.  

1. Same Issue Formula: Not so much an inquiry of whether is it the same issue, but rather whether we should think of it as the same issue.  

a. Facts, Law or Mixed: nature of the underlying claims as to each

b. Factual and Legal overlap: Factual and legal similarities between the issues,

c. Perfect congruence unnecessary

d. Similarity of context

e. Relevant policy concerns - substantive policies that may argue for or against the application of issue preclusion

f. Fairness and efficiency - Extent to which issue preclusion will promote or undermine principles of fairness and efficiency.  

2. Commissioner of IRS v. Sunnen: Taxpayer granted corp the right to market some of his inventions, for which he got royalties.  There were two contracts, each of which assigned royalties to his spouse.  IRS sued taxpayer under first K for 1929-31, and second suit for 1937 (first K) and 1938-41 (second K).  Claim preclusion does not preclude because of temporal scope. Issue – valid assignment?   Court concludes that issue was not precluded from relitigation because law had changed and the Ks were formed in different years, making the facts different.  

3. Lumpkin v. Jordan: reverend was fired from his position on Human Rights commission. In first suit, he alleged that he was fired in violation of § 1983.  Court grants SJ in favor of D.  In the second suit, he files under FEHA, claiming termination because of religious beliefs.  There are no changes in the law since first suit, and although the laws are different, the elements are similar. The facts are exactly the same, and there is significant congruence.  It would be wasteful to relitigate. Courts decides issue preclusion applies. 

4. A Note on Forseeability – The Evergreens Problem: Court will not define something as the same issue if the use to which that issue is being put is so different and the consequence so different, unfair and unforeseeable.  

a. Restatement: ask whether it was sufficiently foreseeable at the time of the initial action that the issue would arise in the context of a subsequent action.  

B. Actually Litigated

1. Elements: 

a. Was the issue properly raised?

b. Was the issue formally contested? Admissions do not count. 

c. Was the issue submitted to court for determination? 

C. Decided and Necessary: prior judgments need not have been on the merits for issue preclusion. 

1. Decided: resolved by the court, expressly or impliedly, in a final judgment or a decision that is adequately deliberate and firm.  

2. Necessary: essential to the judgment, such that resolution of the issue must be such that the court’s judgment could not stand without it.  Findings inconsistent with the judgment are generally not necessary. 

3. Cunningham v. Outten: In first suit, D was charged with inattentive driving during an accident.  In second suit, P sues seeking partial summary judgment on issue of negligence, based on issue preclusion.  P claims that because D’s negligence was decided in the first case, issue preclusion should apply.  But court holds that only an element of neg (inattentive driving) was established in first case, and no causation was established.  Even if court had decided on causation, it would not be preclusive because it was not necessary for judgment for inattentive driving. No issue preclusion.  ** Note: Use of Offensive collateral estoppel by a non-party. 

4. Potential Exceptions: Even if an issue is decided and necessary, it will not be given issue preclusive effect if: 

a. Initial forum provided significantly less extensive or less formal procedures for resolution of underlying controversy

b. The party against whom issue preclusion is being asserted could not have appealed the initial judgment

c. The party against whom it is asserted had a significantly heavier burden of proof in the initial proceeding

d. The party asserting issue preclusion has a significantly heavier burden of proof in the second proceeding

e. The burden of proof has shifted from the party against whom issue preclusion is asserted to her adversary. 

5. Alternative Determinations: If a judgment of a court of first instance is based on determination of two issues, either of which standing independently would be sufficient to support the result, the judgment is not conclusive with respect to either issue standing alone. 

6. Aldrich v. State of NY: issue preclusion may serve to bar relitigation of an issue considered alternatively in the prior trial only when it is clear that the prior determination squarely addressed and specifically decided the issue. 

a. Three views: 

1. Restatement: alternative grounds for a decision should be uniformly treated as necessary for the judgment. 

2. Restatement (2d):  If a judgment of a court of first instance is based on determination of two issues, either of which standing independently would be sufficient to support the result, the judgment is not conclusive with respect to either issue standing alone.

3. Aldrich view

D. Same Parties or Those in Privity with Them (and Principle of Mutuality)

1. Same Party: same as claim preclusion

2. Those in Privity with them: same as claim preclusion

3. Control or substantial participation: a person not technically a party who controls a prior litigation will also be treated as a party as to those issues over which it had control or participation was asserted.  

4. Mutuality

a. Traditional Mutuality principle: provides that only a person bound by a judgment or decision may benefit from it.  Thus, only a party, or someone in privity with them, may use a judgment in a preclusive manner in a subsequent proceeding.  A stranger to the case, who by definition cannot be bound by the judgment, can therefore get no legal benefit from it.  Mutuality remains the rule in claim preclusion.  

b. Modern rule: a party who is not bound by the prior proceeding, may in some instances, use the prior proceeding for IP purposes. 

5. Bernhard v. Bank of America: Bank of A, although not a party or in privity to those in first suit, and therefore not bound under the first suit, is granted the benefit of IP under modern non-mutuality rule and does not have to relitigate the issue decided in first proceeding (transfer made appropriately).  

a. In the case of defensive uses of IP, CA abandons mutuality.  

6. Parklane Hosiery v. Shore: First suit: Shore v. Parklane, re materially false proxy statement. Second suit (but went to judgment first): SEC v. Parklane, judgment for SEC.  Shore attempts to use issue preclusion offensively, as a sword, to establish one of the elements of his claim. Court says, in the case of offensive uses of IP, we don’t abandon mutuality because it does not promote judicial efficiency and it is unfair to the D.  However, neither of these thing apply here, so okay. 

a. Mutuality is no longer required. 

1. Defensive: Abandoned (Bernhard)

2. Offensive: Abandoned so long as it does not promote judicial inefficiency and unfairness.  

