I. Removal Jurisdiction
a. Removal: process by which a ∆ removes a case from state court to federal court to the district or division embracing the state court where the action was initially filed and the case may be removed from the state to federal if there is a case that could have been originally filed in federal court (over which the federal court would have had original jurisdiction)
i. If concurrent jurisdiction, plaintiff can decide to file in state or federal court (a)(b) 
ii. ∆s have 30 days from the initial action of the case to remove it 

b. §1441. Removal of Civil Actions 

	(a) Generally.—Except as otherwise expressly provided by Act of Congress, any civil action brought in a State court of which the district courts of the United States have original jurisdiction, may be removed by the defendant or the defendants, to the district court of the United States for the district and division embracing the place where such action is pending.

· Congress may pass statues for specific types of cases (this rule is general)

· Original jurisdiction: case must be one that could have originally been tried in federal court (i.e. 1331, 1332, 1367)
· Removed to federal court that is located in the same district which the action was filed 
· Removal is exclusively a privilege of the ∆ 

(b) Removal Based on Diversity of Citizenship.—
(1) In determining whether a civil action is removable on the basis of    the jurisdiction under section 1332(a) of this title, the citizenship of defendants sued under fictitious names shall be disregarded.

· Identity of Doe is ignored with regards to removal
(2) A civil action otherwise removable solely on the basis of the jurisdiction under section 1332(a) of this title may not be removed if any of the parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought.

· Bars removal in diversity cases if any "properly joined and served" ∆ is a citizen of the forum state 

· Means that even if complete diversity is satisfied and the case could have been originally filed in federal court, it may not be removed from the state court if any ∆ is domiciled in the forum state

(c) Joinder of Federal Law Claims and State Law Claims.— (when (a) does not apply, apply (c) when there is one or more claims that fall under 1331, and other claims that do not fall under any federal jurisdiction claims) 
(1) If a civil action includes—

(A) a claim arising under the Constitution, laws, or treaties of the United States (within the meaning of section 1331 of this title), and

(B) a claim not within the original or supplemental jurisdiction of the district court or a claim that has been made non-removable by statute, the entire action may be removed if the action would be removable without the inclusion of the claim described in subparagraph (B).

(2) Upon removal of an action described in paragraph (1), the district court shall sever from the action all claims described in paragraph (1)(B) and shall remand the severed claims to the State court from which the action was removed. Only defendants against whom a claim described in paragraph (1)(A) has been asserted are required to join in or consent to the removal under paragraph (1).

· Once removed, federal court will retain the federal claim and remand the state claw claim to the state court 


c. §1446. Procedure for Removal of Civil Claims 

	(a) Generally.—
A defendant or defendants desiring to remove any civil action from a State court shall file in the district court of the United States for the district and division within which such action is pending a notice of removal signed pursuant to Rule 11 of the Federal Rules of Civil Procedure and containing a short and plain statement of the grounds for removal, together with a copy of all process, pleadings, and orders served upon such defendant or defendants in such action.

· All ∆s properly joined and served must join in consent to the removal of the action
(b) Requirements; Generally.—
· (1) The notice of removal of a civil action or proceeding shall be filed within 30 days after the receipt by the defendant, through service or otherwise, of a copy of the initial pleading setting forth the claim for relief upon which such action or proceeding is based, or within 30 days after the service of summons upon the defendant if such initial pleading has then been filed in court and is not required to be served on the defendant, whichever period is shorter.

· ∆s wishing to remove have 30 days after receipts by the ∆
· Must file notice in federal court 
(2) ∆s who have to file notice of removal
(A) When a civil action is removed solely under section 1441(a), all defendants who have been properly joined and served must join in or consent to the removal of the action.

(B) Each defendant shall have 30 days after receipt by or service on that defendant of the initial pleading or summons described in paragraph (1) to file the notice of removal.

(C) If defendants are served at different times, and a later-served defendant files a notice of removal, any earlier-served defendant may consent to the removal even though that earlier-served defendant did not previously initiate or consent to removal.

(3) Except as provided in subsection (c), if the case stated by the initial pleading is not removable, a notice of removal may be filed within thirty days after receipt by the defendant, through service or otherwise, of a copy of an amended pleading, motion, order or other paper from which it may first be ascertained that the case is one which is or has become removable.

(c) Requirements; Removal Based on Diversity of Citizenship.—
(1) A case may not be removed under subsection (b)(3) on the basis of jurisdiction conferred by section 1332 more than 1 year after commencement of the action, unless the district court finds that the plaintiff has acted in bad faith in order to prevent a defendant from removing the action.

· With diversity cases (1331) ∆ has 1 year to remove the case from state to federal court, unless the plaintiff conceded the AIC in bad faith 
(2) If removal of a civil action is sought on the basis of the jurisdiction conferred by section 1332(a), the sum demanded in good faith in the initial pleading shall be deemed to be the amount in controversy, except that—

· Provides a method of calculating AIC—The AIC will be the one the ∆ indicates in the notice of removal and will have to be proved by the preponderance of the evidence 

(A) the notice of removal may assert the amount in controversy if the initial pleading seeks—

(i) nonmonetary relief; or

(ii) a money judgment, but the State practice either does not permit demand for a specific sum or permits recovery of damages in excess of the amount demanded; and

(B) removal of the action is proper on the basis of an amount in controversy asserted under subparagraph (A) if the district court finds, by the preponderance of the evidence, that the amount in controversy exceeds the amount specified in section 1332(a).

(3)
(A) If the case stated by the initial pleading is not removable solely because the amount in controversy does not exceed the amount specified in section 1332(a), information relating to the amount in controversy in the record of the State proceeding, or in responses to discovery, shall be treated as an “other paper” under subsection (b)(3).

(B) If the notice of removal is filed more than 1 year after commencement of the action and the district court finds that the plaintiff deliberately failed to disclose the actual amount in controversy to prevent removal, that finding shall be deemed bad faith under paragraph (1).

(d) Notice to Adverse Parties and State Court.—Promptly after the filing of such notice of removal of a civil action the defendant or defendants shall give written notice thereof to all adverse parties and shall file a copy of the notice with the clerk of such State court, which shall effect the removal and the State court shall proceed no further unless and until the case is remanded.

· Technical subdivision 
· The party removing the case files the notice federal court and a copy goes to state court 
· The proceedings before the state court is "stayed" and will not go further unless it is remanded to state court 


d. §1447. Procedure After Removal Generally
	(a) In any case removed from a State court, the district court may issue all necessary orders and process to bring before it all proper parties whether served by process issued by the State court or otherwise.

(b) It may require the removing party to file with its clerk copies of all records and proceedings in such State court or may cause the same to be brought before it by writ of certiorari issued to such State court.

(c) A motion to remand the case on the basis of any defect other than lack of subject matter jurisdiction must be made within 30 days after the filing of the notice of removal under section 1446(a). If at any time before final judgment it appears that the district court lacks subject matter jurisdiction, the case shall be remanded. An order remanding the case may require payment of just costs and any actual expenses, including attorney fees, incurred as a result of the removal. A certified copy of the order of remand shall be mailed by the clerk to the clerk of the State court. The State court may thereupon proceed with such case.

· 30 days to remand to state court, unless remanded fro SMJ, then can do at any time
· An order that remands to state court is not reviewable, even if it is SMJ; the only one that is reviewable is one that is remanded for 1367(c) grounds

· If federal court decided to remand the 1367(c), it is the only order that is reviewable 

(d) An order remanding a case to the State court from which it was removed is not reviewable on appeal or otherwise, except that an order remanding a case to the State court from which it was removed pursuant to section 1442 or 1443 of this title shall be reviewable by appeal or otherwise.

(e) If after removal the plaintiff seeks to join additional defendants whose joinder would destroy subject matter jurisdiction, the court may deny joinder, or permit joinder and remand the action to the State court.


e. Ettlin v. Harris
i. Facts: During the Fall of 2011 during "Occupy LA," the Plaintiff participated in the events. He had an encounter with police and was nervous about being arrested so he left. 

ii. Procedure: Based on the events of that night he filed suit in an LA Superior Court claiming violations of his rights under both federal and state law. Plaintiff served ∆s Harris, Levine, County Supervisors, and Ryan Legal. There is no proof he served ∆s gee, King, Otero, Wright, the US, State of CA, or the County of LA. On September 26, 2013, County Supervisors (four of the 14 named ∆s) removed the action to federal court. County Supervisors did not assert that other ∆s consented but did assert that Levine declined to join, but did not oppose removal. Plaintiff moves the Court to remand the action to state court because County Supervisors failed to comply with the rule of unanimity. 

iii. Issue: filed in state court and only four ∆s removed the case to federal court; federal court must determine if it is removable
iv. Rules: 

1. A court will remand a removed action if the removal was procedurally defective. 

2. Rule of unanimity: requires that all ∆s in a state court action consent to removal 

3. 1441(c ): Removal is available for cases in which federal claims have been joined with a claim or claims that render the case nonremovable under §1441(a)

v. Analysis: Federal court has jurisdiction over all of Plaintiff's claim since they arise from a common nucleus of operative facts. However, a state court ∆ may lose or waive their right by taking offensive or defensive action. Levine and Harris never consent to the removal.

vi. Conclusion: The non-opposition of one other ∆ and the non-response of nine cannot qualify as "unanimous" 

II. Challenging SMJ
a. Types of Attacks

i. Direct attack: attack that the ∆ would do before the judge who rendered or is going to render the judgment 
1. Direct attack on court's SMJ may be made at any time prior to the completion of the appellate process in that proceeding 

2. Can be raised by either party or by the court itself 

3. An objection to SMJ cannot be waived 

4. Neither consent nor court's acquiescence can establish SMJ 

5. If no SMJ then case is dismissed regardless of time spent on the case 

ii. Collateral attack: plaintiff gets default judgment because ∆ did not show in court; plaintiff starts enforcement proceeding against ∆, and the ∆ attacks the first judgment by way of collateral attack (i.e. before a judge different than the one who rendered the judgment) 
1. *∆ could not have shown in court for the initial proceedings 
2. Traditional approach: the judgment of a court lacking SMJ was deemed to be void 

3. Modern approach: emphasizes the importance of the finality of judgments over the niceties of jurisdiction 

a. Policy against permitting collateral acttacks on SMj in federal court is very strong

b. Chicot County Drainage District vs. Baxter State Bank: the court refused to allow a collateral attack on a federal district court's SMJ when the jurisdictional issue could have been raised in the initial proceeding 

i. States the general rule against allowing collateral attacks

c. Kalb v. Feuerstein: court upheld a collateral attack where a farmer filed a petition in federal bankruptcy court for an extension of time to pay his debts under the federal Frazier-Lemke Act, and while the banruptcy proceeding was pending, Wisconsin's Wlaworth County Court entered a judgment of foreclosure on the farmer's property. The farmer made no direct attack on the state court's jurisdiction but filed two separate suits collaterally attacking the foreclosure sale, which the Supreme Court upheld.

i. Represents an exception to the general rule on allowing collateral attacks

b. ∆s need to be properly joined and served 
c. For purposes of SMJ, the importance of citizenship is at the time when the complaint is filed
d. Three approaches when you have a declaratory judgment claim to determine whether the fed court has SMJ over a 1332 case: 
i. Most courts apply the either viewpoint approach. They will look at the perspective of the plaintiff (how much will they gain if they prevail), and the ∆ (what is the ∆ going to lose if they lose) 
ii. Some courts will only look at the plaintiff's point of view 
iii. Some courts will only look at the ∆'s point of view
III. Service of Process

a. Service of process: intended to give notice to the ∆ of a law suit against him (i.e. what it is about and where it will take place) 

i. Includes a copy of the complaint and a summons

ii. Notice does not make service of process valid 

b. Rule 4. Summons
	(a) Contents; Amendments.

(1) Contents. A summons must (must be within 21 days with the answer):
(A) name the court and the parties;

(B) be directed to the defendant;

(C) state the name and address of the plaintiff's attorney or—if unrepresented—of the plaintiff;

(D) state the time within which the defendant must appear and defend;

(E) notify the defendant that a failure to appear and defend will result in a default judgment against the defendant for the relief demanded in the complaint;

(F) be signed by the clerk; and

(G) bear the court's seal.

(2) Amendments. The court may permit a summons to be amended.

(b) Issuance. On or after filing the complaint, the plaintiff may present a summons to the clerk for signature and seal. If the summons is properly completed, the clerk must sign, seal, and issue it to the plaintiff for service on the defendant. A summons—or a copy of a summons that is addressed to multiple defendants—must be issued for each defendant to be served.

· Clerk issues summons but it is for plaintiff to serve 
(c) Service.

(1) In General. A summons must be served with a copy of the complaint. The plaintiff is responsible for having the summons and complaint served within the time allowed by Rule 4(m) and must furnish the necessary copies to the person who makes service.

(2) By Whom. Any person who is at least 18 years old and not a party may serve a summons and complaint.

· “Party” is interpreted strictly 
(3) By a Marshal or Someone Specially Appointed. At the plaintiff's request, the court may order that service be made by a United States marshal or deputy marshal or by a person specially appointed by the court. The court must so order if the plaintiff is authorized to proceed in forma pauperis under 28 U.S.C. §1915 or as a seaman under 28 U.S.C. §1916


c. Due Process Rights to Notice 

i. Due Process Clause: entitles a ∆ in a civil action to adequate notice of the action and an opportunity to be heard
1. Typically accomplished through "service of process" (i.e. through the formal delivery to the ∆ ("service") of the legal documents ("process") that summon them to court 

2. Absent waiver, proper service is a prerequisite to the exercise of PJ 

3. 5th Amendment is for federal courts (14th for State courts) 

ii. Adequacy (i.e. whether it is valid) of service turns on two factors:

1. Compliance with a statute (or rule) authorizing the form of service used; and

2. Compliance with the standards imposed by the Fifth and Fourteenth Amendment Due Process Clauses 
a. These standards require notice "reasonably calculated" to apprise the ∆ of the pending action 

iii. Rule 4(d) Waiving Service—envisions a two-step process: first, seeking a waiver, and second effecting formal service if no waiver is obtained 
	(d) Waiving Service.

(1) Requesting a Waiver. An individual, corporation, or association that is subject to service under Rule 4(e), (f), or (h) has a duty to avoid unnecessary expenses of serving the summons. The plaintiff may notify such a defendant that an action has been commenced and request that the defendant waive service of a summons. The notice and request must:

(A) be in writing and be addressed:

(i) to the individual defendant; or

(ii) for a defendant subject to service under Rule 4(h), to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process;

(B) name the court where the complaint was filed;

(C) be accompanied by a copy of the complaint, 2 copies of the waiver form appended to this Rule 4, and a prepaid means for returning the form;

(D) inform the defendant, using the form appended to this Rule 4, of the consequences of waiving and not waiving service;

(E) state the date when the request is sent;

(F) give the defendant a reasonable time of at least 30 days after the request was sent—or at least 60 days if sent to the defendant outside any judicial district of the United States—to return the waiver; and

· If ∆ doesn’t sign waiver, the plaintiff must proceed with formal service of process 
(G) be sent by first-class mail or other reliable means.

· ∆ must waive formal service of process unless they have a good reason to so 
· Waiving service does not waive an objection to PJ or venue 
(2) Failure to Waive. If a defendant located within the United States fails, without good cause, to sign and return a waiver requested by a plaintiff located within the United States, the court must impose on the defendant:

(A) the expenses later incurred in making service; and

(B) the reasonable expenses, including attorney's fees, of any motion required to collect those service expenses.

· Good cause: court has never explained, but best way to interpret that is an extraordinary circumstance (e.g. out of town; didn't physically receive and no way to have anticipated; cannot read it because it is in a language other than the one you can read)
(3) Time to Answer After a Waiver. A defendant who, before being served with process, timely returns a waiver need not serve an answer to the complaint until 60 days after the request was sent—or until 90 days after it was sent to the defendant outside any judicial district of the United States. (i.e. 30 days after the waiver is due) 

(4) Results of Filing a Waiver. When the plaintiff files a waiver, proof of service is not required and these rules apply as if a summons and complaint had been served at the time of filing the waiver.

(5) Jurisdiction and Venue Not Waived. Waiving service of a summons does not waive any objection to personal jurisdiction or to venue.


i. Rule 4—Governs service of process in federal courts 

1. Specifies methods of service for 6 types of ∆s and authorized form of service depends on the type of ∆ (**Note: waiver of service may be employed only with ∆s under (e), (f), and (h); all other categories must be formally served)

a. Individuals in the US (4(e))

b. Individuals in a foreign country (4(f))

c. Minors or incompetents (4(g))

d. Corporations, partnerships, or associations (4(h)) 

e. The US, its agencies and officers (4(i))

f. Foreign states, or American State and local governments (4(j)) 

ii. Rule 4(e) Serving an Individual Within ‘a Judicial District of the US 
	(e) Serving an Individual Within a Judicial District of the United States. Unless federal law provides otherwise, an individual—other than a minor, an incompetent person, or a person whose waiver has been filed—may be served in a judicial district of the United States by:

(1) following state law for serving a summons in an action brought in courts of general jurisdiction in the state where the district court is located or where service is made; or

· I.e. allows the plaintiff to employ any mode of service authorized by the law of either the state in which the federal court sits or the state in which service is to be effected
(2) doing any of the following:

(A) delivering a copy of the summons and of the complaint to the individual personally;

(B) leaving a copy of each at the individual's dwelling or usual place of abode with someone of suitable age and discretion who resides there; or

(C) delivering a copy of each to an agent authorized by appointment or by law to receive service of process.


iii. Rule 4(h) Serving a Corporation, Partnership, or Association
	(h) Serving a Corporation, Partnership, or Association. Unless federal law provides otherwise or the defendant's waiver has been filed, a domestic or foreign corporation, or a partnership or other unincorporated association that is subject to suit under a common name, must be served:

(1) in a judicial district of the United States:

(A) in the manner prescribed by Rule 4(e)(1) for serving an individual; or

· If the entity is served with the US, this rule allows the plaintiff to borrow state law rules of service, as permitted when serving individuals under Rule 4(e)(1)
(B) by delivering a copy of the summons and of the complaint to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process and—if the agent is one authorized by statute and the statute so requires—by also mailing a copy of each to the defendant; or

· Courts are flexible in determine whether a person qualifies, but the individual must be sufficiently connected with the company’s operations to render it likely that service on that individual will provide notice to ∆ 
(2) at a place not within any judicial district of the United States, in any manner prescribed by Rule 4(f) for serving an individual, except personal delivery under (f)(2)(C)(i).


iv. AICPA v. Affinity Card 
1. Facts: The plaintiff attempted service on ∆ on March 30, 1998. A professional process served handed the summons and complaint to one Patrick McDonald at Affinity's principle place of business. McDonald did not work for Affinity, but merely shared a common reception area in the building. Plaintiff and ∆ have different accounts of how the encounter between McDonald and the process server, but the papers were placed in Greg Miller, the president and CEO of affinity, box and he received them later that day. 
2. Procedure: AICPA filed a complaint for breach of contract against ∆, Affinity on March 24, 1998. An affidavit of service was filed on April 7, 1998. The ∆ did not respond within the time permitted and a default judgment was entered on May 11, 1998. The ∆ moved to vacate the default judgment for lack of personal jurisdiction due to ineffective service of process. 

a. Technically the burden of proof of proper service is on the plaintiff, however when ∆ filed the motion he has to support it 

3. Issue: Was service of process effective pursuant to FRCP 4(h)(1), NY's long arm statute, or the laws of MA? 

4. Rules: Judgment obtained by way of defective service is void for lack of personal jurisdiction and must be set aside as a matter of law. 

5. Analysis: Although there is not a rigid class of titles that must be served for valid process, the person must be made upon a representative so integrated with the organization that he will know what to do with the papers. McDonald did not work for or have any affiliation with Affinity, and he had only worked at his company for a few months. Although, when a ∆ receives actual notice of a lawsuit against him, technical imperfections with service will rarely invalidate service. However, actual notice of the action will not, in itself, cure an otherwise defective service. 

6. Conclusion: The motion to vacate the default judgment is granted because the plaintiff has technically failed to effect proper service of process. However, because of plaintiff's good faith belief that service had been properly effected, the vacated was conditioned upon ∆'s agreement to accept service on its attorney. 

ii. Rule 4(m) Time Limit for Service
	(m) Time Limit for Service. If a defendant is not served within 90 days after the complaint is filed, the court—on motion or on its own after notice to the plaintiff—must dismiss the action without prejudice against that defendant or order that service be made within a specified time. But if the plaintiff shows good cause for the failure, the court must extend the time for service for an appropriate period. This subdivision (m) does not apply to service in a foreign country under Rule 4(f) or 4(j)(1) or to service of a notice under Rule 71.1(d)(3)(A).


1. Without prejudice: a dismissal not on the merits, so that if plaintiff re-files the suit, it will not be barred by the doctrine of res judicata or claim preclusion

v. Mullane v. Central Hanover Bank & Trust
1. Facts: Defendant established a common trust fund in January, 1946. A total of 113 trusts participated in the common trust fund. Some were not residents of the state of New York. In March 1947, Defendant petitioned New York’s Surrogate’s Court for settlement of its first account as common trustee. The only notice given beneficiaries of Defendant’s application was by publication in a local New York newspaper, which set forth merely the name and address of the trust company, the name and the date of establishment of the common trust fund, and a list of all participating estates, trusts or funds. 

2. Procedure: Plaintiff Mullane made a special appearance, alleging that notice and the statutory provisions for notice to beneficiaries were inadequate, and thus that the court was unable to render a binding decree.

3. Issue: Whether sufficient notice was supplied to non-residents of legal action affecting them by the publication of an announcement in a local newspaper.

a. Whether notice was given in compliance with applicable law (NY state law)? Yes 
b. Whether notice was given in compliance with due process? 

4. Rules: Notice of service of process must be of such nature as reasonably to convey the required information, and it must afford a reasonable time for those interested to make their appearance. Court is not adopting any formal formula, but kind of is, but it is not strict and is long
a. Notice is consistent with due process when under the circumstance the plaintiff took reasonable steps to inform the ∆ of the pendency of the litigation and the plaintiff acted as someone desirous of actually informing

b. If there is a most effective means you should select that 

c. When picking the means of notice--which means (of the available means) should the plaintiff pick 

i. The form chosen among the available means the one not less likely than any other available, customary, and feasible means should be the one that is chosen 

1. Don’t need the means that are reasonably certain to be successful (i.e. it cannot be less likely to reach the party than any other means)

ii. Mere gesture if not a gesture at all

iii. In practice

1. First look for any statute of limitation issues

a. If SOL runs out in less than 30 days, you would do formal service 

b. If SOL is not running out, can do waiver of service

2. Look at whether it is consistent with due process

iv. Email/Facebook service 

1. Important to know if this was the only method and if they had tried any other means of notification that didn’t work (non-gesture can come into play here) 

2. Received/communicated only through this means 

3. FB is approved by some courts in family law situations where the spouses had been communicating through Facebook and had attempted another services of process which had failed 

a. Due process component becomes dominant 

5. Analysis: Because the statutory notice was not reasonably calculated to reach those who could have easily be informed by other means. Notice must be reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections. Notice must be of such nature as reasonably to convey the required information, and it must afford a reasonable time for those interested to make their appearance. The means employed must be such as one that reasonably might inform the absent party.

a. Three types of beneficiaries

i. Known beneficiaries (identity and address)

1. Notice in newspaper was insufficient because they could mail; would not be difficult to obtain addresses 

ii. Future beneficiaries  (contingent on the occurrence of future events) 

1. About the conflicting interest that you have to balance; it would be too expensive to ascertain their identity; notice by publication is sufficient (even if none of them never know) if not known

2. Those who are known, they will be mailed

iii. Unknown beneficiaries 

1. Publication in newspaper is sufficient 

6. Conclusion: No, sufficient notice was not provided. 

IV. Venue 

a. Venue: refers to the geographic location of the court in which the lawsuit if filed 

i. Venue is not a case-by-case analysis, it is codified by the statute

ii. Primary purpose of venue is to provide a convenient forum to the parties 

iii. Right of proper venue is a right of the ∆, and must be raised promptly or it is waived
1. Promptly: must be filed in the answer or before the answer, whichever is filed first. If not done in either of these, then objection to venue is waived 
iv. Burden of proof pleading venue—plaintiff is not required to please venue, but it is good practice to plead it 
v. Factors to determine proper venue—varies between jurisdictions, but general characteristics:
1. Where a cause of action arose or where substantial events giving rise to it occurs

2. Whether the property that is the subject of the dispute is located

3. Where the ∆ resides or is doing business or may be found 

4. Where the plaintiff resides or is doing business 

5. If against the government, where the seat of government is located 

vi. Two types of federal venue statutes:

1. General statute (1391): applies to all diversity cases and to most federal question cases

2. Special venue statutes: apply to specific types of lawsuits

vii. Venue analysis 

1. Proper geographical location for the lawsuit must be assessed at the commencement of the lawsuit by referencing the general venue statute §1391 that applies to all civil actions except as otherwise provided by law 

2. Venue analysis is done in regards to each and every ∆ in the action 

b. §1391 Venue Generally
	(a) Applicability of Section.—Except as otherwise provided by law—

(1) this section shall govern the venue of all civil actions brought in district courts of the United States; and

(2) the proper venue for a civil action shall be determined without regard to whether the action is local or transitory in nature.

(b) Venue in General.—A civil action may be brought in—(tells you where venue would be proper for the lawsuit)
(1) a judicial district in which any defendant resides, if all defendants are residents of the State in which the district is located; (use (c) and (d) to define “residence”) 
(2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated; or

(3) if there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such action.

· Use when there is not other venue in the US that is proper under the rules of (b)(1) or (b)(2) 
(c) Residency.—For all venue purposes—

(1) a natural person, including an alien lawfully admitted for permanent residence in the United States, shall be deemed to reside in the judicial district in which that person is domiciled;

(2) an entity with the capacity to sue and be sued in its common name under applicable law, whether or not incorporated, shall be deemed to reside, if a defendant, in any judicial district in which such defendant is subject to the court’s personal jurisdiction with respect to the civil action in question and, if a plaintiff, only in the judicial district in which it maintains its principal place of business; and

· **Residence: the judicial district in which the entity maintains its principal place of business (covers corporations, unincorporated associations, including partnerships) 
(3) a defendant not resident in the United States may be sued in any judicial district, and the joinder of such a defendant shall be disregarded in determining where the action may be brought with respect to other defendants.

· ** If there is no district in which an action may otherwise be brought as provided in this section, [venue may be laid in] any judicial district in which any defendant is subject to the court’s personal jurisdiction which respect to such action 

· **A party may successfully invoke this section only when there is no federal judicial district in which venue would be proper under the “resident” or “substantial part” clauses on §1391 

· There must be no federal district anywhere in the US in which either of those sections would be satisfied (basically for claim that occurred outside US)

(d) Residency of Corporations in States With Multiple Districts.—For purposes of venue under this chapter, in a State which has more than one judicial district and in which a defendant that is a corporation is subject to personal jurisdiction at the time an action is commenced, such corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State, and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts. (defines resident of corporations, including entities but not individuals, in State with multiple ∆s) 
· PJ analysis is redirected toward contacts with a district 

· If there is more than one district that satisfies this test, the corporate ∆ resides in any of those districts

· Rare case when contacts with the state are so dispersed than the corporation resides in none of the districts, then the corporation shall be deemed to reside in the district within which it has the most significant contacts 

· Only covers corporate ∆s (i.e. not unincorporated associations) 


i. First of Michigan v. Bramlet [substantial part of events case under §1391(b)(2)] 
1. Facts: Between September 1989 and August 1991the Bramlets invest about $62k in an IRA with First Michigan Bank. On June 1, 1996 they received notice that there was a loss of over $37k. 

2. Procedure: On June 24 the Bramlets initiated an arbitration action against the bank in Florida. The Bramlets alleged that the Bank and Sobol (who managed the account) failed to provide periodic statements of the IRA's value, which concealed the steady loss until it was too late. 

a. The bank and Sobol filed this action in the district court for the Eastern District of Michigan, seeking to enjoin and dismiss the Bramlets' arbitration claims as ineligible for arbitration pursuant to NASD Code of Arbitration § 15, which bars arbitration claims relating to investments more than 6 years old. Federal jurisdiction was established by diversity of citizenship. 

b. The Bramlets responded that the district court in Michigan was an improper venue and moved to dismiss the case. The Bramlets reason was that when they initiated the investments they lived in Texas, then when most of the incidents occurred they had been living in Florida. The bank and Sobol contended that "a substantial part of the events or omissions giving rise to the claim occurred' in Michigan. Specifically, the Bramlets met Sobol in Michigan to solicit his advice regarding the funds, Sobol originated and received phone calls in Michigan with the Bramlets, and established their IRA in Michigan. 

c. In March 1997, the district court dismissed the plaintiff's case based on improper venue, reasoning that the most substantial event giving rise to the action occurred in Florida. The Bank and Sobol appealed. 

3. Issue: Whether the district court's determination that the plaintiffs filed their case in an improper venue 

4. Rules: In diversity of citizenship cases the plaintiff may file his complaint in any forum where a substantial part of the events or omissions giving rise to the claim arose; this includes any forum with a substantial connection to the plaintiff's claim [§ 1391]

5. Analysis: Looking to the relevant statute, 28 U.S.C. § 1391(a), which provides that the claim may be brought in any judicial district in which a substantial part of the events or omissions giving rise to the claim occurred. It is not the most substantial event. "The fact that substantial activities took place in district B does not disqualify district A as proper venue as long as 'substantial' activities took place in A, too." 

a. The district court misapplied the rule and looked at the most substantial event, which is not the standard. Michigan is proper because significant events took place there: most of the transaction relating to the Bramlet's investments took place there or resulted from contact the Bramlets had with Sobol, who at all times conducted business in Michican. 

b. 1391 Analysis 

i. (b)(1) doesn't work because they do not all reside in MI

ii. (b)(2) There were phone calls, work,  and invested $ in MI; some negotiations took place in FL

1. It is not the most substantial events giving rise to a claim, but a substantial event giving rise to the claim 

2. If both are proper venues, then the plaintiff will choose the venue 

3. "Substantial connection analysis" 

6. Conclusion: Judgment reversed and remanded 

c. Transfer of Venue—from federal to federal court 
i. If venue is proper in the federal court in which a case has been filed, both the plaintiff and the ∆ retain the option of requesting that the case be transferred to another federal court “where it might have been brought,” i.e. where both venue and personal jurisdiction would have been satisfied at the time of the filing the original suit [1404(a)]

1. Proper removal (12(b)(3)) makes venue proper 

ii. §1404—Change of Venue

1. Use to transfer from proper venue to another proper venue, or to a proper venue to which the parties have consented. Court may transfer. The court has the discretion to determine if there is a venue that is more proper.
2. No time limit in the statute—may technically be filed at any time
	(a) For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought or to any district or division to which all parties have consented.

· Within the originating court’s discretion, and to determine the optimal venue, the court will consider:
· Private factors:

· Strong preference for the plaintiff’s choice of forum

· Ease of access to sources of proof

· The availability of compulsory process for unwilling witnesses 

· The cost of obtaining attendance of willing witnesses 

· Practical problems that make trial of a case easy, expeditious, and inexpensive 

· Public factors 

· Relative congestion of court dockets

· Choice-of-law considerations

· Relationship of the community in which the respective courts and jurors are located to the occurrences that gave rise to the litigation 

· Why allow venue?

· If originating venue (where originally filed) was proper in the first place (i.e. proper venue to proper venue)

· Personal jurisdiction and venue are objections for the ∆s to raise; if ∆ decides that is fine then it is ok

· (b) Upon motion, consent or stipulation of all parties, any action, suit or proceeding of a civil nature or any motion or hearing thereof, may be transferred, in the discretion of the court, from the division in which pending to any other division in the same district. Transfer of proceedings in rem brought by or on behalf of the United States may be transferred under this section without the consent of the United States where all other parties request transfer.

· If venue for transfer is improper but all parties (∆ and plaintiffs) consent to the transfer, then it is allowed 
(c) A district court may order any civil action to be tried at any place within the division in which it is pending.

(d) Transfers from a district court of the United States to the District Court of Guam, the District Court for the Northern Mariana Islands, or the District Court of the Virgin Islands shall not be permitted under this section. As otherwise used in this section, the term “district court” includes the District Court of Guam, the District Court for the Northern Mariana Islands, and the District Court of the Virgin Islands, and the term “district” includes the territorial jurisdiction of each such court.


iii. §1406—Cure or Waiver of Defects
1. Use to transfer from improper venue to proper venue, in the alternative the court may dismiss. It is in the discretion of the court to determine. Court may only transfer to another proper venue in which the action might have been brought—parties cannot consent to a venue that is improper 

2. No technical time limit in the statute but there is an implicit time limit—if the ∆ has not “timely” raised a 12(b)(3) motion then you have waived the objection and the court has the power to proceed (i.e. in the answer or by the time the answer is filed) 
	(a) The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought.

· Originating court has discretion (court should prefer transfer over dismissal) 
· Asks: which venue will best serve the interest of justice 
 (b) Nothing in this chapter shall impair the jurisdiction of a district court of any matter involving a party who does not interpose timely and sufficient objection to the venue.

(c) As used in this section, the term “district court” includes the District Court of Guam, the District Court for the Northern Mariana Islands, and the District Court of the Virgin Islands, and the term “district” includes the territorial jurisdiction of each such court.


iv. Transfer Analysis
1. Is venue proper (look at §1391)?

a. Yes ( use §1404

b. No ( use §1406

v. Goldlawr Rule: even if court does not have proper venue or PJ, the court can transfer to another federal court in which venue would be proper and service of process could be effected
1. Reasoning—prefer to resolve cases based on the merits (i.e. transfer instead of dismiss) 
vi. Graham v. Dyncorp International 
1. Facts: An accident occurred at Camp Davis, which is a military base located in Afghanistan, which Graham was stationed. The driver of the vehicle which caused the accident was an employee of DynCorp. 

2. Procedure: Graham filed an action in a USDC in the Southern District of Texas. The original complaint named only DynCorp Inc. as ∆, who filed a motion to dismiss for lack of venue, or in the alternative, to transfer venue to the Eastern District of Virginia. Graham then amended her complaint and added DynCorp LLC as a ∆, who also filed a motion mirroring the aforementioned motion. 

3. Issue: Whether venue is proper in S.D. TX, and if not, should it be dismissed or transferred? If it should be transferred, what venue should it be transferred to?  I.e. whether this is proper venue? 

4. Rules: Plaintiffs choice of forum is of critical importance and must be honored. 

a. Favor transfer over dismissal because allows resolution on the merits of the case. 

b. Parties have a burden to explain why the forum that they want to transfer the case is proper or more proper 

5. Analysis: For a state with multiple districts, the court must do a personal jurisdiction analysis with the jurisdiction itself, not just with the state. However, PJ analysis for a district refers to the contacts that would be sufficient to subject it to personal jurisdiction if that district were a separate State. There are two types of minimum contacts--those that give rise to personal jurisdiction and those that give rise to general jurisdiction. Since the incident giving rise to the claim occurred abroad, there is no personal jurisdiction, so general jurisdiction is the only thing at issue. The general jurisdiction test looks at whether the ∆ is at home in the forum. 

a. General Jurisdiction Analysis:

i. Dyncorp, Inc. appears to only be a shell company and thus has no minimum contacts here, or anywhere. Thus the case against them should be dismissed

ii. Dyncorp LLC has only contact with one entity in S.D. TX, which is NASA. The contacts with them only make up 1.2% of their annual revenue. Thus, it is not proper venue

b. Dismissal or Transfer Analysis: 

1. 12(b)(3) motion analysis for DynCorp LLC.  
2. A 12(b)(3) motion does not require any burden on ∆, but shifts burden to the plaintiff to prove proper venue 
ii. Look at §1391(b)
1. (b)(1) makes VA proper because all ∆s are residents of the same state, VA 
a. Court takes a short-cut and says that DynCorp Inc. is not a resident of the state (TX) because it is not at home in the forum 
2. (b)(2) doesn’t work because there is not judicial district in which a substantial part of the events or omissions giving rise to the claim because the events took place abroad 
3. (b)(3) doesn’t work because (b)(1) works in VA judicial district 
iii. §1406 (improper to proper (proper means §1391) venue transfer) motion analysis. Two options: 
1. E.D. VA  
2. N.D. TX
a. If 1391(b)(1) + 1391(d), then N.D. TX is the proper venue in reference to Dyncorp 
b. Venue will be proper in the N.D. TX if the ∆ is a resident of the state in which the district is located 
c. For corporations look at (d)—treat the district as though it was a state and see if the corporation is subject to jurisdiction as though it were a state (only general jurisdiction) 
d. It is a resident, because it has a large office, has an agent for service of process, thus venue is proper 
6. Conclusion: In the interest of justice, the case will transferred to the N.D. of TX. 

d. Forum Selection Clauses 

i. Forum selection clause: a provision in a contract under which the parties to the contract designate an appropriate forum in which any lawsuits specified in the contract may or must be filed 

1. **Permissive clause: forum-selection clause that merely provides that the suit may be filed in the identified forum

a. Does not preclude filing the suit in other proper venue 

b. Merely creates a possible additional venue beyond those provided by statute

2. **Exclusive clause: forum-selection clause that requires that any specified lawsuit be filed in a particular forum (as in “must be” filed) 

a. Designates the only forum in which the suit can be brought 

ii. Determining whether a forum selection clause controls

1. Two questions must be examined: 

a. Does the lawsuit fall within the terms of the clause at issue? 

b. If the suit does come within the clause’s terms, is the clause enforceable? 

i. There is a strong presumption of enforceability 

ii. Unless the objecting party can clearly show that enforcement would be unreasonable and unjust, or that the clause was invalid for such reasons as fraud or overreaching or that enforcement would contravene a strong public policy of the forum in which suit is brought or that the chosen forum is seriously inconvenient for the trial of the action 

iii. Atlantic Marine v. USDC
1. Facts: Atlantic, a VA corporation with its PPB in VA, entered into a contract with the US Army Corps to construct a child-development center at Fort Hood in the Western District of Texas. Atlantic then entered into a subcontract with J-Crew Management, which is a TX corporation. The subcontract included  a forum-selection clause, which stated that all disputes between the parties "hall be litigated in the Circuit Court for the City of Norfolk, VA, or the USDC for the E.D. of VA, Norfolk Division. 

2. Procedure: A dispute about payment arose and J-Crew sued Atlantic in the W.D. of TX, invoking the court's diversity jurisdiction. Atlantic moved to dismiss the suit, arguing that the forum-selection clause rendered venue in the W.D. of TX "wrong" under §1406(a) or "improper" under FCRP 12(b)(3). In the alternative, Atlantic moved to transfer the case to the E.D. of VA under §1404(a). J-Crew opposes these motions. 

3. Issue: What procedure is available for a ∆ in a civil case who seeks to enforce a forum-selection clause. 

4. Rules: When the parties to an action have agreed to a valid forum-selection clause, a district court should ordinarily transfer the case to the forum specified in that clause. Only under extraordinary circumstances unrelated to the convenience of the parties should a §1404(a) motion be denied.

5. Analysis: §1404(a) provides a mechanism for enforcement of forum-selection clauses that point to a particular federal district. It also requires that a forum-selection clause be "given controlling weight in all but the most exceptional cases." The appropriate way to enforce a forum-selection clause pointing to a state or foreign forum is through the doctrine of forum non conveniens. §1404(a) is merely a codification of this doctrine. This doctrine and §1404(a) entail the same balancing-of-interests standard, courts should evaluate a forum-selection clause pointing to a nonfederal forum in the same way that they evaluate a forum-selection clause pointing to a federal forum. 

a. The presence of a valid forum-selection clause requires district courts to adjust their usual §1404(a) analysis in three ways: 

i. (1) The plaintiff's choice of forum merits no weight. When a plaintiff agrees by contract to bring suit in a specified forum, they have effectively exercised its "venue privilege" before a dispute arises. 

ii. (2) A court evaluating a ∆'s §1404(a) motion to transfer based on a forum-selection clause should not consider arguments about the parties' private interests. When parties agree to a forum-selection clause, they waive their right to challenge the preselected forum as inconvenient. As a consequence, a district court may only consider arguments about public-interest factors. 

iii. (3) When a party bound by a forum-selection clause flouts its contractual obligating and files suit in a different forum, a §1404(a) transfer of venue will not carry with it the original venue's choice-of-law rules--a factor that in some circumstances may affect public-interest considerations. 

b. Map—Transfer analysis with forum selection clause 

i. Do we have a valid forum selection clause (FSC) agreement that is applicable? 

1. “Does it apply” means ( does this lawsuit fall within the scope of the clause

2. Contract state “all disputes between the parties”(applies because the parties are the ones in the lawsuit 

ii. Is it enforceable?

1. A clause may not be enforceable if there is a public policy against it, contract reason, fraud, clause was unconscionable 

2. This clause is valid 

iii. *What does the FSC do to a transfer analysis? 

1. Instead of §1406 analysis, it is a §1404 analysis, since the venue is proper (only Congress that may make venue proper or improper (not the parties agreement)) 

2. But must make adjustments to 1404 analysis

a. Usually works like proper to proper venue—balance private and public factors, substantive law that would apply in court would transfer with the case, substantial deference to the plaintiff’s choice of forum 

3. Adjustments to be made under §1404 analysis:

a. Plaintiff’s choice of forum merits no weight (not given deference) 

b. Only consider public interest factors—no balancing (do not consider private party interests)

i. Public interest factors very rarely, almost never, will defeat transfer; only in extraordinary circumstances 

c. Original venue’s substantive law will not transfer 

4. Plaintiff has the burden to establish the transfer under the contract is unwarranted 

c. A more straight-forward way of doing the analysis would be under §1406, but we don’t want parties by way of an agreement to make venue improper (i.e. making a strong policy statement)

i. Parties cannot make venue improper 

6. Conclusion: Here, the parties contractually agreed to a forum. Judgment reversed. 

e. Forum non conveniens 

i. Forum non conveniens (FNC): common law doctrine (i.e. of judicial creation) that permits a court to decline the exercise of jurisdiction if the suit may be filed in another more convenient forum
1. Not a transfer doctrine (i.e. not an issue of venue), a dismissal doctrine (i.e. an issue of jurisdiction) 

ii. General rule: FNC is a doctrine of dismissal that allows a judge with jurisdiction over a case to dismiss when there is a more convenient foreign abroad that is adequate

1. Framework of rule: 
a. Very deferential to the P’s choice of forum, except when P is a foreign non-resident 

b. Adequate alternative forum 

i. Unfavorable change in law not dispositive (could come up in more convenient analysis)

ii. There must be a remedy 

iii. To be adequate, the ∆’s have to waive any objection that they might raise in the alternative forum that would make the forum a non-forum 

1. ∆ must be “amenable to process” in the alternate jurisdiction 

c. More convenient 

i. Balance of public and private interest factors 

ii. Balance must waive heavily in favor of dismissal and clearly point to the alternative forum (because it is a dismissal and not a transfer) 

d. Consequence ( dismissal 

e. Burden of proof is on the moving party (defendant; although, can be filed by plaintiff) ( affidavits by the parties or witnesses that might not be able to come and testify in the US (e.g. they do not have subpoena power) 

i. Doesn’t have to be that specific 

f. Granting or denying the motion is left to the discretion of the trial court. Court of appeals will only reverse for abuse of discretion (standard of review) 

i. Under Goldlawr Even when a court does not have power a court may decide a FNC motion

g. A court may decide on a motion on FNC grounds, before determining any questions of subject matter jurisdiction or personal jurisdiction  

h. Technically no time limit, but must be within a reasonable time 

iii. Use in Federal & Stat court 

1. Can be use by federal courts when the more convenient forum is in a foreign country 

2. May be used in state court if the more convenient forum in a sister state or abroad 

iv. Burden—Party seeking a forum non conveniens dismiss must usually meet a heavy burden of persuasion to overcome the strong presumption in favor of the plaintiff’s choice of forum 

1. To meet this burden, the moving party must usually show:

a. That there is an available alternate forum; and 

b. That the balance of private and public concerns implicated by the choice of forum weighs heavily in favor of dismissal 

v. Piper v. Reyno 

1. Facts: A small commercial aircraft crashed in Scotland during the course of a charter. The pilot and five passengers were killed. The decedents were all Scottish, as well as their heirs and next of kin. The aircraft was manufactured in PA by Piper. The propellers were manufactured in OH by Hartzell. The airplane was registered in Great Britain and owned and maintained by Air Navigation. It was operated by McDonald, which was a Scottish air taxi service.  A preliminary report found that the plane crashed due to mechanical failure or issue with the propeller. The report was reviewed and no evidence was found of defective equipment, but pilot error may have contributed. 

2. Procedure: In July 1977 a CA probate court appointed Gaynell Reyno administratrix of the states of the five passengers. Reyno commenced separate wrongful-death actions against Piper and Hartzell in the Superior Court of CA, claiming negligence and strict liability. Air Navigation, McDonald, and the estate of the pilot are not parties to the litigation. 

a. The survivors filed a separate action in the UK against Air Navigation, McDonald, and the estate of the pilot. 

b. Reyno admits the action was filed in the US because laws regarding liability, capacity to cue, and damages are more favorable to her position than those of Scotland. 

c. On petitioners’ motion, the suit was removed to USDC for the C.D. of CA. Piper then moved for transfer to the USDC for the M.D. PA, pursuant to §1404(a). Hartzell moved to dismiss for lack of personal jurisdiction, or in the alternative, to transfer under §1406

i. *Proper removal makes venue proper 

d. The district court quashed service on Hartzell and transferred to the M.D. of PA 

e. After the suit was transferred, both Hartzell and Piper moved to dismiss the action on the ground of forum non conveniens The Distrcit Court granted these motions 

i. *Choice of law travels with proper venue transfer; in this case it was PA law, because CA picked PA law 

ii. *Applicable law is the choice of law of the transferring court; here PA picked Scottish law applicable to Hartzell (since venue wasn’t proper in CA and substantive law didn’t transfer); Piper will have PA law (since CA picked it) 

1. Important here, because the different and conflicting laws will confuse the jury ( public interest factor 

1. Rules: 
a. A plaintiff’s choice of forum should rarely be disturbed
i. However, if (1) there is an alternative forum and (2) the chosen forum would establish oppressiveness and vexation to a defendant out of all proportion to plaintiff’s convenience or when the chosen forum is inappropriate because of considerations affecting the court’s own administrative and legal problems, then the trial court may exercise sound discretion to dismiss the case 
ii. To guide the trial court’s discretion, the court should balance private and public interest factors 

b. That dismissal might lead to an unfavorable change in the law does not deserve significant weight in the forum non conveniens inquiry; any deficiency in foreign law is a “matter to be dealt with in the foreign forum” 

i. The possibility of an unfavorable change in law could be a relevant consideration in a forum non conveniens inquiry 

c. Gilbert—the public interest factors point towards dismissal where the court would be required to untangle problems in conflict of laws, and in law foreign to itself

i. There is local interest in having localized controversies decided at home 

d. There is ordinarily a strong presumption in favor of the plaintiff’s choice of forum, which may be overcome only when the private and public factors clearly point towards trial in the alternative forum 

i. The presumption applies with less force when the plaintiff or real parties in interest are foreign
e. The forum non conveniens determination is committed to the sound discretion of the trial court. It may be reversed only when there has been a clear abuse of discretion; where the court has considered all relevant public and private interest factors where its balancing of these factors is reasonable, its decision deserves substantial deference 

f. ∆s must provide enough information to enable the District Court to balance the parties’ interests 

g. A district court may decide the question of forum non conveniens before determining any questions of subject matter or personal jurisdiction 

h. Finding that the trial in the plaintiff’s chosen forum would be burdensome, is sufficient to support dismissal on grounds of forum non conveniens
3. Analysis
a. The plaintiff’s are foreign 

b. There will be fewer evidentiary issues if tried in Scotland 

i. Crucial witnesses in Scotland

ii. Large portion of evidence is located in Great Britain

c. Inability to implead third-parties in US (if can show that it was pilot error, then ∆s would be relieved of liability)

d. Convenience of resolving all claims in one trial 

e. Scotland’s strong interest in this litigation (accident occurred in its air space) 

i. Apart from Piper and Hartzell, all potential plaintiffs and ∆s are either Scottish or British 

f. Incremental deterrence effect if trial held in US on manufacturers 

2. Holding: District Court was proper in presumption in favor of respondent’s forum choice applied with less than maximum force because the real parties in interest are foreign 

a. Decided reasonably that private and public interests pointed to trial in Scotland 

V. Joinder of Claims

a. Joinder: joining claims and/or parties 

b. Joinder analysis (questions to ask yourself):

i. Joinder rule? (i.e. whether there is a rule on joinder for what you are about to do; Rule 13(a), 13(b), 18(a), etc.)

ii. Is there jurisdiction? (claim and/or party; 1331, 1332, or 1367)

iii. Is venue proper? (1391(b)(1), 1391(b)(3)
c. Joinder in federal court

i. A federal court may entertain those claims only if they the court has jurisdiction over the claim(s) asserted and the parties joined 

ii. Liberal joinder of claims and parties in federal court 

1. Reason—efficiency and fairness (due process) 

a. There might be some connections between the claims and parties to make it more reasonable (i.e. easier) for the parties to try the claims together 

iii. Venue must also be proper as to each claim asserted by the plaintiff 

1. Usually no problem under §1391(b)(1) since all ∆s would reside in the same state

2. May have an issue under §1391(b)(2) since venue is proper in a district where a substantial portion of the events occurred( venue may not be proper for all claims

iv. If venue is not proper for all claims, a plaintiff may ask the court to invoke the discretionary doctrine of “pendent venue” if the claims are otherwise factually related 

v. ∆ counterclaims—since plaintiff chose the federal court, they are deemed to have waived any objection to venue on those counterclaims 

d. Claims Generally 

i. Rule 18

	(a) In General. A party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as independent or alternative claims, as many claims as it has against an opposing party. (i.e. allows complete and unrestricted joinder of claims between plaintiffs and ∆s)

(b) Joinder of Contingent Claims. A party may join two claims even though one of them is contingent on the disposition of the other; but the court may grant relief only in accordance with the parties’ relative substantive rights. In particular, a plaintiff may state a claim for money and a claim to set aside a conveyance that is fraudulent as to that plaintiff, without first obtaining a judgment for the money.


e. Counterclaims 

i. Counterclaims: claim filed in response to another claim filed by an opposing party 

ii. “Compulsory” vs. “permissive” counterclaims
1. Compulsory counterclaim is one that must be asserted; if it is not asserted then you waive it 

2. Permissive counterclaim is one that may, but need not be asserted 

a. All other counterclaims—i.e., those not compulsory by virtue of Rule 

iii. Rule 13(a)-(c), (e)

	(a) Compulsory Counterclaim.

· (1) In General. A pleading must state as a counterclaim any claim that—at the time of its service—the pleader has against an opposing party if the claim:

· Pleading here is the answer to the claim; when ∆ must serve the answer on the plaintiff the counterclaim must exist (21 days) 
(A) arises out of the transaction or occurrence that is the subject matter of the opposing party's claim; and

(B) does not require adding another party over whom the court cannot acquire jurisdiction.

 (2) Exceptions. The pleader need not state the claim if:

(A) when the action was commenced, the claim was the subject of another pending action; or

(B) the opposing party sued on its claim by attachment or other process that did not establish personal jurisdiction over the pleader on that claim, and the pleader does not assert any counterclaim under this rule.

· Excpetions to 13(a)

· 13(a)(1)—claims that a ∆ did not possess at the time she served her responsive pleading and that matured or were acquired only later

· 13(a)(1)(B)—claims that require the presence of third parties over whom the court cannot acquire jurisdiction 

· 13(a)(2)(A)—claims that were the subject of another pending action at the time the federal action was commenced 

· 13(a)(2(B)—claims by a ∆ over whom the court has obtained only in rem or quasi in rem jurisdiction, if that ∆ has not filed any other counterclaims against the plaintiff 

(b) Permissive Counterclaim. A pleading may state as a counterclaim against an opposing party any claim that is not compulsory.

(c) Relief Sought in a Counterclaim. A counterclaim need not diminish or defeat the recovery sought by the opposing party. It may request relief that exceeds in amount or differs in kind from the relief sought by the opposing party.

(e) Counterclaim Maturing or Acquired After Pleading. The court may permit a party to file a supplemental pleading asserting a counterclaim that matured or was acquired by the party after serving an earlier pleading.


i. Logical relation test: sets the framework for determining whether a claim is compulsory within the meaning of Rule 13(a), i.e. whether the claim arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim 

iv. Law Office of Jerris Leonard v. Mideast Systems
1. Facts: Leonard represented Mideast Systems and China Civil Construction (MS/C) in government contracts litigation. MS/C lost. MC/C failed to pay their attorney’s fees and Leonard sued MS/C in federal court in August 1986 to recover the, MS/C ignored the proceeding a default judgment was entered against them for $72k. In June 1986 MS/C sued Leonard in a New York state court for malpractice. After being served, Leonard returned to federal court and sought declaratory relief to the effect that MS/C’s state court malpractice claim was a compulsory counterclaim, and that, as a result, the malpractice claim was not barred from being litigated in the New York state court.  

2. Issue: is claim #3 a compulsory claim that should have been filed in district court as a counterclaim to claim #2 

3. Rules: 

a. 13(a) 

b. Where the factual claims in two actions indicate that evidence offered in both claims is likely to be substantially identical, the claim should be adjudicated in a single forum 

c. Several courts have held that a tort action stemming out of the same transaction as a breach of contract claim is a compulsory counterclaim to the contract action 

d. If a party fails to plead a compulsory counterclaim while litigation is pending, it is forever barred from raising the claim. 

i. True even if the party defaulted 

ii. Defendants who have a valid default judgment entered against them may be barred from raising compulsory counterclaims in subsequent state court litigation

iii. The fact that a party declines to appear does not prevent the default judgment from being set up as a res judicata (*a matter that has been adjudicated by a competent court and may not be pursued further by the same parties) against it, barring subsequent counterclaims 

e. Rule 13(a) does not bar a party from later raising a compulsory counterclaim that matured after the original pleading 

4. Analysis: 

a. The legal malpractice claim has a very close logical relationship to the claim for the legal fees owed for the same litigation ( thus, it is a compulsory counterclaim under Rule 13(a). 

i. Rule 13(a) was designed to prevent the present scenario where a party failed to appears and the default judgment was set up res judicata. 

b. MS/C may be trying to raise the discovery rule (which is that a cause of action for legal malpractice does not until the client knows or should know all material facts essential to show the elements of that cause of action). 

i. However, being sued for nonpayment should have put them on notice that the reasonableness of the fees charged would be an issue.

c. The fact that the ∆ did not file a pleading with a counterclaim at the time of service, does not mean the claim did not exist at the time of service 

d. Rule 13 analysis

i. Time of service—would have had to be filed in the answer to Leonard’s attorney fees claim 

ii. Would need a significant overlap of facts and laws 

1. The fact that the events took place at different time is not relevant 

2. Here, essentially the malpractice claim is a defense to the attorney’s fees claim, thus there is a logical relationship between the two claims and there will be a significant overlap of facts and laws 

iii. No other party is required because the counterclaim is between Leonard and MS/CCC

5. Holding: The legal malpractice claim as framed by MS/C was a compulsory counterclaim. MS/C knew, or should have known of the existence of a potential claim at the time its answer was due, but did not. Now it is barred from raising the claim. 

a. Declaratory judgment to be entered for plaintiffs and against ∆s. The suit brought in NY state court should have been a compulsory counterclaim brought in the action in federal court. It is now barred from raising the claim under 13(a). 

v. Supplemental Jurisdiction and Counterclaims 

1. A counterclaim must either satisfy an independent basis of jurisdiction (e.g. federal question or diversity) or fall within the scope of supplemental jurisdiction 

2. Compulsory counterclaims—a counterclaim that satisfies the standards of Rule 13(a)(1)(A) will automatically satisfy the “same-case-or-controversy” standard established in the supplemental jurisdiction statute

3. Permissive counterclaims—if the counterclaims permissive nature is due to the fact that it does not arise out of the same transaction or occurrence as an opposing party’s claim and there is no independent basis of jurisdiction over the counterclaim, the automatic satisfaction of supplemental jurisdiction cannot be presumed 

4. §1367 Supplemental jurisdiction

a. Codifies Gibbs 

b. Doctrine of power and discretion 

c. Jurisdiction in addition to independent basis of jurisdiction

d. The claim over which the court has an independent basis of jurisdiction over the claim, and then there is a claim over which there isn’t an independent basis of jurisdiction, but the two claims share a CNOF

i. Need one constitutional case so the CNOF will create this one case, which is one over which the court has jurisdictional power (i.e. claims that are so related they

vi. Hart v. Clayton-Parker and Associates 
1. Facts: Plaintiff, Hart, filed for and received a credit card from J.C. Penny. She was subsequently unable to pay her bill and her account went to collection agency, defendant.

2. Procedure: 

a. Plaintiff filed a claim alleging that ∆ engaged in deceptive, unfair and abusive debt-collecting practices in violation of the federal Fair Debt Collection Practices Act and applicable Arizona law prohibiting unreasonable debt collections. A §1331 claim

b. ∆ filed a counterclaim alleging plaintiff defaulted on her payments under her credit agreement. 

c. Plaintiff filed a motion to dismiss counterclaim. Plaintiff argues that the court lacks SMJ over ∆’s counterclaim. 12(b)(1)—lack of SMJ

i. Plaintiff Argument: 

1. Counterclaim does not arise under federal law and parties are not diverse and thus the counterclaim must be compulsory for the court to have jurisdiction

2. The COA for unlawful debt collection does not arise out of the same transaction or occurrence as ∆’s COA for underlying debt because:

a. Her claim focuses on facts concerning debt collection and ∆s focuses on performance of the contract

b. Evidence to support each claim differs, and

c. The claim and counterclaim re not related on a transactional level 

3. Adjudication of counterclaim would require presence of J.C. Penny

ii. ∆ argument 

1. There is a logical relationship between the complaint and counterclaim, and therefore it is compulsory 

2. The court is competent to adjudicate it 

3. It would avoid multiplicity of lawsuits 

4. Congress did not intend to insulate FDCPA plaintiffs from the counterclaims of their creditors 

5. The court can exercise supplemental (SJ) over the counterclaim

3. Rule: 

a. SJ—[§1367(a)]: over all claim that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III or US Const. 

b. Federal courts have SJ over compulsory counterclaims, but permissive counterclaims require their own jurisdictional basis 

i. Essentially depends on whether the counterclaim is compulsory or permissive

c. Truth in Lending Act (TILA) claims and underlying loan transactions do not arise out of the same transaction or occurrence and are thus not subject to the compulsory counterclaim provision of Rule13(a)

i. Reason:

1. The only question in a TILA suit is a federal one, where the counterclaim is a contractual question 

2. The evidence to support each claim differs

3. Claims are not logically related because the TILA suit does not arise from the obligation created by the contractual relationship 


d. FDCPA lawsuits and lawsuits arising from the underlying contractual debt are not compulsory counterclaims 

4. Analysis: A COA on the debt arises out of events different from the COA for abuse in collecting. The former is based on contractual issues, and the latter on issues related to the FDCPA. Organization of analysis is weird—it starts with SP. *Review note on 647! 

a. Joinder analysis

i. Joinder rule? Rule 13(a)? 13(b)? 13(g)? 18(a)?...

1. 13(a): all requirements must be satisfied to be compulsory; no temporal element when assessing the relationship of the claims  

a. *Relationship (articulating the relationship between two claims on test can be difficult)—the debt, which is a core (even if not a legal core, but a factual core) is the only overlapping occurrence. The overlap is not that significant though. One claim would not have occurred without the other (Leonard) 

b. Does not satisfy 13(a), so it is not compulsory, but is permissive 

2. 13(b)—will use permissive counterclaim

ii. Jurisdiction? 1331, 1332, or 1367 

1. Not 1331—state law contract claim 

2. Not 1332—parties are from the same state and do not satisfy AIC

3. 1367? Does the court have the power? Should they use their discretion to hear the claim? 

a. Majority approach: If you don’t satisfy 13(a) [same transaction or occurrence], you cannot satisfy 1367(a) [CNOF]

i.  Court in this case uses majority

b. Minority approach: If you don’t satisfy 13(a), but can try to satisfy 1367(a) 

iii. Venue? 1391(b)(1), 1391(b)(2) or 1391(b)(3)

5. Holding: ∆’s state-law counterclaim is not logically related to plaintiff’s complaint and is therefore not a compulsory counterclaim 

vii. Parallel Federal Proceedings 

1. The failure to assert a compulsory counterclaim under Rule 13(a) operates as a bar to filing the claim in a second suit only if the first suit has already gone to judgment. A party therefore may attempt to litigate an omitted compulsory counterclaim by filing a second action while the first is still pending 

2. First-to-file or first-filed rule: the first court may enjoin the second action, or the second court may stay, dismiss, or transfer the action before it, thus forcing the party to assert the omitted counterclaim in the first suit 

f. Crossclaim
i. Crossclaim: claim between co-parties (Claims between co-defendants do not always constitute crossclaims but may instead sometimes qualify as counterclaims and, thus, be subject to Rule 13(a) 
ii. Rule 13(g) 
	(g) Crossclaim Against a Coparty. A pleading may state as a crossclaim any claim by one party against a coparty if the claim arises out of the transaction or occurrence that is the subject matter of the original action or of a counterclaim, or if the claim relates to any property that is the subject matter of the original action. The crossclaim may include a claim that the coparty is or may be liable to the crossclaimant for all or part of a claim asserted in the action against the crossclaimant.

· Cross-claims are permissive 
· Requirements:
· Parties must stand on the same side of the litigation 

· There must be a pleading
· The cross-claim must be related to the subject matter of the original claim 


iii. Rainbow Management Group vs. Altantis Submarines Hawaii
1. Facts: ∆ Atlantis operates commercial submarine tours in Hawaii. RMG was under contract with Atlantic to transport passengers back and forth from the shore. The tour required two ships, the Atlantis and the Elua to come alongside each other to exchange passengers. On one tour, Haydu and four passengers were aboard Haydu’s vessel, the Boston Whaler. The Elua collided with the Whaler. The Whaler was destroyed and several passengers suffered personal injuries. The Elua was damaged and repaired. 
2. Procedure: Plaintiff RMG seeks recovery against Atlantis for damages to Elua’s hull and the loss of the vessel. In response, Atlantics asserts that RMG’s claim is a compulsory counterclaim and that RMG should have asserted it in a previous lawsuit by one of the injured Whaler passengers against Atlantics, RMG, and Haydu. 

3. Rule: 

a. Cross-claim against a co-party: a pleading may state a cross-claim against a co-party arising out of the transaction or occurrence that is the subject matter either of the original action or of a counterclaim therein 

b. Use Moore approach but limits it:

i. **Co-parties become opposing parties (triggers application of Rule 13(a)) within the meaning of Rule 13(a) after one party pleads an initial cross-claim against the other. 

1. This rule is limited to situations in which the initial cross-claim includes a substantive claim (as opposed to merely a claim for contribution and indemnity) 

2. Approach used by majority of most courts 

c. Claims against the initial cross-claimant only become compulsory when the initial cross-claim itself includes substantive claims 

4. Analysis: Atlantis’ initial cross-claim included a claim for contribution and indemnity, as well as an additional substantive claim for breach of contract. RMG was therefore on notice that it would have to defend against claims other than its own original claim.

5. Holding: Atlantis’ motion for summary judgment granted 
g. Permissive Joinder of Parties 

i. Rule 20 Permissive Joinder of Parties 
	(a) Persons Who May Join or Be Joined.

(1) Plaintiffs. Persons may join in one action as plaintiffs if:

(A) they assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and
(B) any question of law or fact common to all plaintiffs will arise in the action.

(2) Defendants. Persons—as well as a vessel, cargo, or other property subject to admiralty process in rem—may be joined in one action as defendants if:

(A) any right to relief is asserted against them jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and
(B) any question of law or fact common to all defendants will arise in the action.

(3) Extent of Relief. Neither a plaintiff nor a defendant need be interested in obtaining or defending against all the relief demanded. The court may grant judgment to one or more plaintiffs according to their rights, and against one or more defendants according to their liabilities.

(b) Protective Measures. The court may issue orders—including an order for separate trials—to protect a party against embarrassment, delay, expense, or other prejudice that arises from including a person against whom the party asserts no claim and who asserts no claim against the party.


ii. Uses the same logical relation test as 13(a) and (g), but is slightly more broad in scope since it permits joinder of parties when they separate claims of or against those parties that arise out of the same “series” of transactions or occurrences 
1. Requires a showing that the claims asserted by or against the joined parties share at least one common question of law or fact 

iii. Joinder of parties must also conform to jurisdictional and venue requirements 

iv. Exxon Mobil v. Allapattah 
1. Case is about §1367(b) 

2. Facts/Procedure: Consolidated cases:

a. Exxon—10,000 Exxon dealers sued Exxon Corporation alleging an international and systematic scheme to overcharge for fuel purchased from Exxon. Plaintiffs invoked the district court’s §1332(a) diversity jurisdiction. 

i. Jury voted unanimously for plaintiff, and court certified the case for interlocutory review, asking whether it had properly exercised §1367 supplemental jurisdiction over the claims of class members who did not meet the jurisdictional minimum AIC. 

ii. The court of appeals for the 11th circuit upheld the district court’s extension of supplemental jurisdiction to those class members, holding that as long as the court had original jurisdiction over the claims of at least one of the class representatives it can extend jurisdiction

1. This decision is in accordance with other circuit’s decisions

b. Star-Kist—a 9 year-old girl sued Star-Kist in a diversity action seeking damages for unusually severe injuries she received when she sliced her hand on a tuna can. Her family joined in the suit, seeking damages for emotional distress and certain medical expenses. 

i. The district court granted summary judgment to Star-Kist, finding that none of the plaintiffs met the minimum AIC 

ii. The court of appeals for the 1st circuit ruled that the injured girl, but not her family met the minimum AIC 

3. Issue: Whether a federal court in a diversity action may exercise supplemental jurisdiction over additional plaintiffs whose claims do not satisfy the minimum amount-in-controversy requirements, provided the claims are part of the same case or controversy as the claims of plaintiffs who do allege a sufficient amount in controversy  

4. Rule: 

a. §1367(a) confers supplemental jurisdiction over all claims, including those that do not independently satisfy the AIC requirement, if the claims are part of the same Article III case or controversy 

b. When the well-pleaded complaint contains at least one claim that satisfies the AIC requirement, and there are no other relevant jurisdictional defects, the district court, beyond all question, has original jurisdiction over that claim 

c. If the court has original jurisdiction over a single claim in the complaint, it has original jurisdiction over a “civil action” within the meaning of §1367(a), even if the civil action over which it has jurisdiction comprises fewer claims than were included in the complaint

5. Analysis: 

a. Analysis for Exxon—§1332 claim

i. Is there a joinder rule that allows this? Yes, Rule 23 (class actions) 

ii. Is there an independent basis of jurisdiction? Yes, §1332 claims. Additional claims? Look at §1367( (a)—ones without original jurisdiction must be a part of the same case or controversy. Here it is satisfied. Still need to satisfy §1367(b) to have power. Here, plaintiffs are joined under rule 23 filing a claim against a single ∆, so it doesn’t apply which means that the exception does not apply (i.e. good to go)  

iii. Is there venue? 

b. Analysis for Star-kist—§1332 claims 

i. Is there a joinder rule that allows this? Yes, Rule 20

1. The claims arise from the same series of transactions or occurrences

2. Share a common question of law or fact

a. This additional requirement is there to make sure the claims are actually related because some courts could take a liberal approach to deciding that claims arise out of the same transaction, occurrence or series 

3. The evidence will be the same 

ii. Is there jurisdiction? §1367 answers this question 

1. §1367(a)(yes, because CNOF

2. §1367(b)( Plaintiff were joined under Rule 20, but it is not a claim by plaintiff against persons made parties (can be other plaintiffs or ∆s) so it is not an exception and it is good to go  

iii. Is there venue? 

c. Contamination

i. Different than Strawbridge because SB only required complete diversity between plaintiffs and ∆s. This addition could be read as any party must have complete diversity, although it has not been interpreted like this by lower courts yet 

d. The presence of a single non-diverse party may eliminate the fear of bias with respect to all claims, but the presence of a claim that falls short of the minimum AIC does nothing to reduce the importance of the claims that do meet this requirement 

e. There is no inherent logical connection between the AIC requirement and §1332 diversity jurisdiction 

6. Holding: Where the other elements of jurisdiction are present and at least one named plaintiff in the action satisfies the amount-in-controversy requirement, §1367 does authorize supplemental jurisdiction over the claims of other plaintiffs in the same Article III case or controversy, even if those claims are for less than the jurisdictional amount specified in the statute setting forth the requirements for diversity jurisdiction 

7. Dissenting—Stevens & Breyer: the entire explanation of the statute demonstrates that Congress has in mind a very specific and relatively modest task 

8. Diseenting—Ginsburg, Stevens, O’Connor, & Breyer: the narrow construction is the better reading of §1367

h. Rule 13(h) Joining Additional Parties 
	(h) Joining Additional Parties. Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim.


i. Impleader

i. Rule 14 Third-Party Practice 
	(a) When a Defending Party May Bring in a Third Party.

(1) Timing of the Summons and Complaint. A defending party may, as third-party plaintiff, serve a summons and complaint on a nonparty who is or may be liable to it for all or part of the claim against it. But the third-party plaintiff must, by motion, obtain the court's leave if it files the third-party complaint more than 14 days after serving its original answer.

(2) Third-Party Defendant's Claims and Defenses. The person served with the summons and third-party complaint—the “third-party defendant”:

(A) must assert any defense against the third-party plaintiff's claim under Rule 12;

(B) must assert any counterclaim against the third-party plaintiff under Rule 13a, and may assert any counterclaim against the third-party plaintiff under Rule 13(b) or any crossclaim against another third-party defendant under Rule 13(g);

(C) may assert against the plaintiff any defense that the third-party plaintiff has to the plaintiff's claim; and

(D) may also assert against the plaintiff any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff.

· Claim must be for indemnification or contribution; if not, rule 14 does not work
(3) Plaintiff's Claims Against a Third-Party Defendant. The plaintiff may assert against the third-party defendant any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff. The third-party defendant must then assert any defense under Rule 12 and any counterclaim under Rule 13(a), and may assert any counterclaim under Rule 13(b) or any crossclaim under Rule 13(g).

(4) Motion to Strike, Sever, or Try Separately. Any party may move to strike the third-party claim, to sever it, or to try it separately.

(5) Third-Party Defendant's Claim Against a Nonparty. A third-party defendant may proceed under this rule against a nonparty who is or may be liable to the third-party defendant for all or part of any claim against it.

(6) Third-Party Complaint In Rem. If it is within the admiralty or maritime jurisdiction, a third-party complaint may be in rem. In that event, a reference in this rule to the “summons” includes the warrant of arrest, and a reference to the defendant or third-party plaintiff includes, when appropriate, a person who asserts a right under Supplemental Rule C(6)(a)(i) in the property arrested.

(b) When a Plaintiff May Bring in a Third Party. When a claim is asserted against a plaintiff, the plaintiff may bring in a third party if this rule would allow a defendant to do so.


1. To add another ∆, that ∆ must file a motion to seek leave of court to file a third-party complaint if it is after 14 days of serving the answer (however, good practice to always get permission from the court) 

2. It is a discretionary joinder (i.e. not compulsory—most joinder rules are not); also discretionary for the court to grant or deny joinder even if Rule 14 is completely satisfied 

3. Third party plaintiff: person serving the summons and third-party complaint 

4. Third party defendant: person served with summons and third-party complaint 

ii. Walkill 5 Associates II v. Tectonic Engineering
1. Facts: Wallkill was interested in purchasing a property to build and lease a warehouse on. Before purchasing the land, Wallkill hired Tectonic to test it. Tectonic dug ten test holds and reported that the land would be suitable for development, and Wallkill purchased the land for $375k. Walkill hired Poppe, a general contractor, and begins building on the land. Several months after Wallkill began building they discovered that certain areas of the land were unsuitable for building even after implementation of recommendations in Tectonic’s report. 

2. Procedure: Wallkill sued Tectonic alleging (1) breach of duty of performance; (2) breach of express and implied warranties;

3. Rule: 

a. Rule 14: a defending party, as a third-party plaintiff, may cause a summons and complaint to be served upon a person not a party to the action who is or may be liable to a third-party plaintiff for all or part of the plaintiff’s claim against the third-party plaintiff 

i. Does not require joinder; rather the decision to permit joinder rests with the sound discretion of the trial court 

b.  A third-party plaintiff may not present a claim of the third-party defendant’s liability to the plaintiff; rather it must set forth a claim of secondary liability such that, if the third-party plaintiff is found liable, the third-party defendant will be liable to him under a theory of indemnification, contribution, or some other theory of derivative liability recognized by the relevant substantive law 

c. A theory that another party is the correct defendant is not appropriate for a third-party complaint

i. When the third-party’s conduct furnishes a complete defense against the defendant’s liability, the defendant may raise that conduct defensively in his answer but may not use it as a foundation for impleader

d. In deciding whether to permit impleader, a court must consider:

i. Prejudice to the original plaintiff

ii. Complication of issues at trial

iii. Likelihood of trial delay; and

iv. Timeliness of the motion to implead 

4. Analysis: Tectonic failed to show that  if it is found liable to Wallkill, Poppe will be liable to it. It is not supported by any contention that it would trigger secondary liability, contribution, or indemnity. Tectonic presented a defense rather than a proper basis or third party liability 

a. Motion denied because the theory “I wasn’t liable, he was liable” does not support a Rule 13 joinder, it is an affirmative defense 

b. To ensure that Poppe is joined to the lawsuit, would have to say that Poppe is liable to me either under a contract or under the applicable substantive law Poppe has a duty and obligation to indemnify Tectonic. Here neither these are present, so how do you properly join Poppe? The ∆ will take leave to amend the answer and will include the affirmative defense. Once that happens, the plaintiff will seek leave to amend their complaint to add Poppe. 

c. No evasion issue because we are only worried about the technical plaintiffs (i.e. Wallkill who is from NJ, and Tectonic and Poppe are from NY) 

i. Only worried about plaintiff because they chose the forum 

5. Holding: Tectonic’s motion to dismiss and request to leave to file a third-party complaint is denied 

iii. Guaranteed Systems v. American National Can. 
1. Procedure: Guaranteed, a NC corporation, filed suit in a state court action in NC against National Can, a Delaware corporation, alleging that National had failed to pay Guaranteed for construction work. The action was removed to federal court pursuant to 1441(a) and 1446 because the federal court had original jurisdiction over the original action under 1332(a). National then answered and filed a counterclaim against Guaranteed alleging negligence on the construction work. Guaranteed answered and pursuant to Rule 14(b) filed a third-party action against sub-contract HydroVac, alleging claims for indemnity and contribution as a result of the counterclaim initiated by National Can. 

2. Issue: Whether the court may exercise supplemental jurisdiction over the third-party state law claim between Plaintiff and Third-Party ∆, whom Plaintiff, defending the counterclaim, has impleaded for indemnity or contribution in accordance with Rule 14(b), when Plaintiff and Third-Party Defendant are non-diverse parties. 

3. Rule: Federal courts may exercise SJ under 1367 over all other claims that form part of the same case or controversy as the action within their original jurisdiction, unless that action is within their jurisdiction solely on the basis of the diversity statute. IF that action is within their jurisdiction solay on the basis of diversity, federal courts may not exercise SJ over certain claims, including claims by plaintiffs against persons made parties under Rule 14, when so doing would be inconsistent with the jurisdictional requirements of 1332 

4. Analysis: Essentially plaintiff ascts a s ∆ to National’s claim when it impleads Hydrovac, and therefore Plaintiff canot be said to have tried to evade the requirements of the diversity statute when it first filed in state court and then impleaded HydroVac only in response to National’s counterclaim 

a. No issues with American National Can’s 13(a) claim because under  1367(a) is ok because of CNOF, and under 1367(b) there is no problem because it only applies when the claim is made by the plaintiff. 

b. **1367(b) codifies Kroger, Kroger is about evasion, and evasion is about the plaintiff. A third-party plaintiff is not a plaintiff under 1367(b) 

c. Guaranteed and HydroVac do not have an independent basis of jurisdiction since they are from the same state (NC) 

i. Analysis— 

1. 1367(a): CNOF—satisfied 

2. 1367(b)—anchor claim is #1 

a. Claim #3 is a claim in defense for indemnity; claim #3 exists because of claim #2 and therefore, not a Kroger problem

ii. Court’s mistakes

1. Saying there is a 1367(b) problem (if no Kroger problem, no 1367(b) problem) 

2. Saying that qualifying ∆ as a plaintiff because filing a claim in response—do not move parties positions around 

3. 1367(b) analysis is looking for an evasion,, here there is no evasion—the fact that it was filed in state court and removed to federal is of no relevance—we only look for potential for evasion 

j. Intervention: in certain situations, a stranger to a lawsuit may be allowed to intervene in the action, even over the existing parties’ opposition, particularly if the stranger has an interest that may be harmed if the suit were to proceed without her
i. Rule 24. Intervention
	(a) Intervention of Right. On timely motion, the court must permit anyone to intervene who:  

· For parties that have an interest which would be impaired or impeded if not allowed in the litigation 

· Court must allow intervention, but court still has discretion to make limitations on it 
(1) is given an unconditional right to intervene by a federal statute; or

(2) claims an interest relating to the property or transaction that is the subject of the action, and is so situated that disposing of the action may as a practical matter impair or impede the movant's ability to protect its interest, unless existing parties adequately represent that interest.

 (b) Permissive Intervention. 

· Party does not have an interest that would be impaired or impeded by not being allowed in the litigation

· Court has discretion to allow or not 

(1) In General. On timely motion, the court may permit anyone to intervene who:

(A) is given a conditional right to intervene by a federal statute; or

(B) has a claim or defense that shares with the main action a common question of law or fact.

(2) By a Government Officer or Agency. On timely motion, the court may permit a federal or state governmental officer or agency to intervene if a party's claim or defense is based on:

(A) a statute or executive order administered by the officer or agency; or

(B) any regulation, order, requirement, or agreement issued or made under the statute or executive order.

(3) Delay or Prejudice. In exercising its discretion, the court must consider whether the intervention will unduly delay or prejudice the adjudication of the original parties’ rights. (factors to consider) 

(c) Notice and Pleading Required. A motion to intervene must be served on the parties as provided in Rule 5. The motion must state the grounds for intervention and be accompanied by a pleading that sets out the claim or defense for which intervention is sought.


1. Procedure ( the party seeking to intervene will file a motion seeking permission of the court to intervene (described under 24(c)) and will attach a proposed answer (if joining as ∆) or a proposed complaint (if joining at plaintiff)  

2. Difference between intervention and amicus curiae—interveners become parties to the litigation and are bound by the decision; amicus curiae are not parties and not bound by the decision 

ii. Great Atlantic & Pacific Tea Co. v. Town of East Hampton 
1. Facts: ∆ Town of East Hampton adopted and filed a local zoning law, the Superstore Law, which restricted the establishment of very large retail stores within East Hampton outside of the Central Business Zone. The effect of the law was to prevent plaintiff, A & P, from developing a large supermarket  in a Neighborhood Business Zone. The Group for South Fork (“The Group”), which describes itself as an environmental organization, actively supported the Superstore law.

2. Procedure: A & P brought a suit against the Town, seeking a declaratory judgment that the Town’s passage of the Superstore Law was beyond its legislative authority, and that the law itself violates the New York and federal constitutions, and denies A & P due process and equal protection, and interferes with interstate commerce. 

a. The town has moved to dismiss the complaint for failure to state a claim 12(b)(6). The Group filed a proposed answer and proposed memorandum of law in support of its proposed motion to dismiss A & P’s complaint. They have similar arguments in support of dismissal of plaintiff’s complaint. A & P objects to the Group’s intervention in this action. 

3. Rules: 

a. Intervention as a right 

i. To intervene as of right under Rule 24(a)(2), the would-be intervener must establish the following (intervention will be denied if any of the requirements are not met): 

1. (1) a timely motion; 

a. How long did you know your interest was not adequately protected and then intervened? 

2. (2) an interest relating to the property or transaction that is the subject matter of the action; 


a. Directly at stake in the case, interest is recognized and protected by law (i.e. if there is a law that protects that interest) 
b. Generally courts are more generous because they want to favor joinder—but courts do have different approaches ; this is not the prong that an intervenor usually fails on (prefer failing on adequacy of representation grounds) 
c. An intervenor’s interest must be direct, substantial, and legally protectable rather than remote or contingent 

3. (3) an impairment of that interest without intervention; and 

a. Standard is met where the intervenors demonstrate that, absent intervention, the disposition of the action may, as a practical matter, impede or impair their interests (**Compare Rule 19) 

4. (4) the movant’s interest is not adequately represented by the other parties to the litigation. 

a. Must show that it may not be adequately represented by a named party. This showing places only a “minimal burden” on the would-be intervenor 

b. Adequate representation is presumed when the would-be intervenor shares the same ultimate objective as a party to the lawsuit. To overcome the presumption, the would-be intervenor must demonstrate collusion, nonfeasance, adversity of interest, or incompetence on the part of the name party that shares the same interest 

ii. The mere possibility that a party may at some future time enter into a settlement cannot alone show inadequate representation, or the mere fact that a party may fail to appeal does not rise to the level of inadequate representation 

b. Permissive Intervention

i. Rule 24(b)(1)(B)—Permissive intervention may be granted when an applicant’s claim or defense and the main action have a question of law or fact in common 

ii. Must be timely filed 

iii. Permissive intervention is a matter left to the discretion of the court 

1. The principle consideration for the court in determining whether or not to allow intervention is whether the intervention will unduly delay or prejudice the adjudication of the rights of the original parties 

2. Other factors to consider: nature and extent of the intervenor’s interests; if those interests are adequately represented by the parties; whether the party seeking intervention will significantly contribute to the full development of the underlying factual issues in the suit and to the just and equitable adjudication of the legal question presented 

iv. Intervention should not be used as a means to inject collateral issues into an existing action, particularly where it server to delay and complicate the litigation 

4. Analysis:

a. Intervention as a right: 

i. (1) a timely motion; 

1. Satisfied—complaint was filed November 1996, and motion to intervene was filed May 1997

ii. (2) an interest relating to the property or transaction that is the subject matter of the action; 

1. Satisfied—the underlying action concerns legislation previously support by the Group; personal interests of the Group would be threatened if the law is found unconstitutional 

2. More of a conceptual interest rather than a legal interest, but shows how generous the courts are with this prong 
iii.  (3) an impairment of that interest without intervention; and 

1. Satisfied—the interests of the Group and its members would likely be impaired if the law is found to be invalid or unconstitutional 

iv. (4) the movant’s interest is not adequately represented by the other parties to the litigation. 

1. Not satisfied—on the facts, adequate representation is presumed. 

a. The Group and the Town share the same interest. Different motivation does not mean there will be a failure to pursue an adequate defense 

b. The Group may seek amics curiae status to bring its views before the court 

b. Permissive Intervention: court has more discretion; don’t have an interest 

i. Threshold test is met because the Town and the Group both seek declaratory judgment 

ii. Court is troubled by the potential for the injection of collateral issues 

iii. It will become more about projects that have major environmental impact, rather than the SS law. ( it would interject collateral issues 

iv. The Group and the Town have the same goals 

5. Holding: the Group’s motion to intervene is denied with leave to amend in the future 

iii. Jurisdictional problems

1. Could a federal court, consistently with §1332, exercise jurisdiction over nondiverse intervenors? Answer depends on whether the proposed intervenor’s presence in the case was deemed “indispensable” 

2. Indispensable—in the context of a diversity suit, a conclusion of indispensability under Rule 19 is premised on two interrelated findings: (1) complete diversity would have been destroyed had the party been joined as an original party to the suit; (2) in fairness and justice the case cannot proceed in that party’s absence 

iv. Mattel v. Bryant
1. Facts: Mattel is a DE corporation with headquarters in CA. Carter Bryant is a resident of MO, and a product designer formerly in its employ. 

2. Procedure: Mattel filed a complaint against Bryant in CA State Court. Bryant removed the case to federal court, but the court held the minimum AIC was not met, and it was sent back to State court. After discovery, Bryant again removed the case to federal court because it met the AIC and there was complete diversity. The district court held that the intervention of MGA,  a CA corporation unmentioned in Mattel’s complaint did not destroy diversity because MGA was not an indispensable party. 

3. Rules: if the party seeking to intervene is indispensable and destroys complete diversity then there is a Kroger evasion, then there won’t be SJ over that claim if the party seeking to intervene is not indispensable (as in this case) then there is no Kroger evasion and there would jurisdiction (thus, there is jurisdiction here) 

a. How indispensability is related to jurisdiction (Kroger) 

b. A proper reading of Exxon would not find this problematic because there is not evasion (i.e. it does not change the analysis) 

c. In Guaranteed Systems we saw a plaintiff impleading a ∆ who was from the same state and there was no evasion because the claim from the plaintiff against the party added was a claim in response. We had that claim because of the counterclaim. A claim in defense will never circumvent/evade because it is in reponse 

d. Intervention destroys diversity if the intervening party is indispensable

e. The standard for determining whether a party is indispensable is set by the rule which requires the determination to be made in “equity and good conscience” 

f. When collusion with the plaintiff is manifestly absent, a defendant intervenor’s declaration that it is not indispensable satisfies any concern that a decision in its absence would have prejudiced it 

g. Neither 1332 or 1367 upset the long-established judge-made rule that the presence of a non-diverse and not indispensable defendant intervenor does not destroy complete diversity 

4. Analysis: MGA is not indispensable. The diversity required by 1332 is satisfied together with the judge-made rule of complete diversity and the judge-made exception for a non-indispensable defendant-intervenor 

a. 1367(a) is good because the claims arise from a CNOF 

b. 1367(b) there is no claim filed by plaintiff; claim filed by a party wanting to intervene as a ∆ against plaintiff under Rule 24. But for intervention, every time a party is seeking to intervene under Rule 24, we are in a joinder scenario under (b), no matter if the party is seeking to intervene as a plaintiff or ∆ 

i. Will be problematic only if it violated one of the requirements under §1332 

1. To answer this question the court looks at whether the party is an “indispensable party” 

2. Indispensable party: when we need that party to fully adjudicate the claim 

c. If MGA were indispensible and Mattel had not sued MGA, it did it because MGA was from the same state as Bryant, and was trying to circumvent diversity. Here, MGA is not indispensable. Thus, Mattel did not name them in the complaint because it didn’t need it, and therefore Mattel was not trying to evade or circumvent diversity 

5. Holding: Affirmed—MGA is not an indispensable party 

k. Interpleader: is a joinder device that allows a stakeholder to join together adverse claimants over the same stake and make them litigate among themselves to see who is entitled to the stake. Allows the stakeholder to avoid the risk of multiple liability over the same obligation. 

i. Comes into play only when a stakeholder is faced with multiple claims involving a single obligation. A person who has incurred separate obligations to a number of parties cannot interplead them, for there is no risk that separate suits will result in multiple vexation or multiple liability on a single obligation 

ii. Action proceeds in two stages:

1. Stage one—the court determines whether the stakeholder faces adverse claims to the same stake or property, thereby making interpleader an appropriate remedy 

2. Stage two—if first stage is met, then the adverse claimants litigate against each other to see which of them is entitled to the state 

iii. Two avenues for bringing interpleader actions in federal court:

1. Statutory interpleader—§1335 Interpleader
	(a) The district courts shall have original jurisdiction of any civil action of interpleader or in the nature of interpleader filed by any person, firm, or corporation, association, or society having in his or its custody or possession money or property of the value of $500 or more, or having issued a note, bond, certificate, policy of insurance, or other instrument of value or amount of $500 or more, or providing for the delivery or payment or the loan of money or property of such amount or value, or being under any obligation written or unwritten to the amount of $500 or more, if

(1) Two or more adverse claimants, of diverse citizenship as defined in subsection (a) or (d) of section 1332 of this title, are claiming or may claim to be entitled to such money or property, or to any one or more of the benefits arising by virtue of any note, bond, certificate, policy or other instrument, or arising by virtue of any such obligation; and if (2) the plaintiff has deposited such money or property or has paid the amount of or the loan or other value of such instrument or the amount due under such obligation into the registry of the court, there to abide the judgment of the court, or has given bond payable to the clerk of the court in such amount and with such surety as the court or judge may deem proper, conditioned upon the compliance by the plaintiff with the future order or judgment of the court with respect to the subject matter of the controversy.

(b) Such an action may be entertained although the titles or claims of the conflicting claimants do not have a common origin, or are not identical, but are adverse to and independent of one another.


a. Governed by its own special provisions concerning SMJ (§1335), venue (§1397), and PJ over the claimant (§2361)

i. §1397. Interpleader

	Any civil action of interpleader or in the nature of interpleader under section 1335 of this title may be brought in the judicial district in which one or more of the claimants reside.


ii. §2361. Process and Procedure

	     In any civil action of interpleader or in the nature of interpleader under section 1335 of this title, a district court may issue its process for all claimants (basically unlimited service of process) and enter its order restraining them from instituting or prosecuting any proceeding in any State or United States court affecting the property, instrument or obligation involved in the interpleader action until further order of the court. Such process and order shall be returnable at such time as the court or judge thereof directs, and shall be addressed to and served by the United States marshals for the respective districts where the claimants reside or may be found.

      Such district court shall hear and determine the case, and may discharge the plaintiff from further liability, make the injunction permanent, and make all appropriate orders to enforce its judgment.


b. Under §1335, diversity it measured “vertically” rather than “horizontally”; i.e. there must be diversity between at least two claimants 

2. Rule Interpleader—Rule 22
	(a) Grounds. 

(1) By a Plaintiff. Persons with claims that may expose a plaintiff to double or multiple liability may be joined as defendants and required to interplead. Joinder for interpleader is proper even though:

(A) the claims of the several claimants, or the titles on which their claims depend, lack a common origin or are adverse and independent rather than identical; or

(B) the plaintiff denies liability in whole or in part to any or all of the claimants.

(2) By a Defendant. A defendant exposed to similar liability may seek interpleader through a crossclaim or counterclaim.

(b) Relation to Other Rules and Statutes. This rule supplements—and does not limit—the joinder of parties allowed by Rule 20. The remedy this rule provides is in addition to—and does not supersede or limit—the remedy provided by 28 U.S.C. §§1335, 1397, and 2361. An action under those statutes must be conducted under these rules.


a. Governed by the normal statutes or rules concerns SMJ (§1331, 1332, 1367, etc.), venue (§1391), and PJ (Rule 4(k))

3. Differences between statutory and rule interpleader: 
	
	Statutory Interpleader
	Rule Interpleader

	Subject Matter Jurisdiction
	§1335: at least two claimants diverse from on another (i.e. “minimal diversity”); stake worth at least $500
	Normal rules; e.g. §1332: stakeholder diverse from all claimants and stake worth over $75,000

	Venue
	§1397: districts in which any claimant resides 
	Normal rules; e.g. §1391

	Personal Jurisdiction


	§2361: in any district (i.e. nationwide service); see Rule 4(k)(1)(C)
	Normal rules; e.g. borrow state long-arm statute under Rule 4(k)(1)(A)

	Deposit of Stake with Court
	§1335: must deposit stake or bond with court
	Optional

	Enjoining other proceedings
	§2361: court may enjoin all other suits against stake
	Court may enjoin all other suits against stake 


iv. Indianapolis Colts v. Mayor and City Council of Baltimore 
1. Facts: In Feb 1984 The Colts and stadium managers began negotiating a renewal of the Memorial Stadium lease. At the same time, the Colts negotiated with Capital Improvement Board in Indiana (CIB) about the possibility of moving the team to Indianapolis. In May 1984 the Colts owner learned that the Maryland Senate passed a bill granting the city the power to acquire the Colts by eminent domain. The owner moved the team to Indianapolis and executed a lease with CIB. The Colts arrived in Indianapolis on March 29. On the same day Baltimore’s governor signed the bill into law to acquire the Colts by condemnation. 

2. Procedure: The state court in Baltimore restrained the Colts from transferring any element of the team from Baltimore. After learning of this the Colts caused removal of the state court condemnation to federal district court in Maryland and filed this action in the USDC in S.D. in Indiana claiming their obligations under the lease with the CIB conflicted with Baltimore’s attempts to acquire the team through eminent domain. 

3. Issue: whether the interpleader was proper

4. Rule: 

a. A basic jurisdictional requirement of statutory interpleaders is that there be adverse claimants to a particular fund 

b. Interpleader is warranted only to protect the plaintiff-stakeholder from conflicting liability to the stake 

c. Only reasonable legal claims can form the adversity to the plaintiff necessary to justify interpleader 

d. Interpleader is a suit in equity 

e. Even if adverse claims exist in theory, still there may be no real fear of multiple lawsuits 

5. Analysis: 

a. To figure out if two claimants are adverse you ask what is their claim (not what the interest is)? 

i. Here, CIB is claiming breach of the lease contract claim and Baltimore is claiming to ownership. To know if they are adverse over the same stake, we need to know what the stake is. For Baltimore the stake is ownership; for CI the stake is performance 

1. They have the same interest, but have different stakes and there is no risk for multiple liability in separate lawsuits. Why? CIB does not have an ownership right. It just has the right to find the first purchaser. Also, if the claim is successful the lease contract is terminated (escape clause), and there is no chance of multiple liability over the same stake. 

b. Then determine whether the claims create a risk of multiple liability over the same stake 

i. Even if that there are adverse claimants over the same stake, courts may conclude that interpleader is not appropriate because under the circumstances there is not a concrete risk that the stakeholder will face multiple liability over the same stake. 

1. E.g. parent company and subsidiaries. Parent company has to decide which one to pay. But here there is not a concrete risk of multiple liability 

c. Rule 22 does not work because we do not have complete horizontal diversity 

d. Deposit—could be a bond for this stake 

e. CIB has no reasonable legal claim to ownership of the franchise sought by Baltimore. For the Colts, losing the franchise to Baltimore may lead to breach of the lease claims by the CIB, but this is not a situation for which interpleader was designed

f. There is no reasonable fear of double liability or vexations because there was an “escape” clause in the contract which prevents fear of a second lawsuit 

6. Holding: Because the Colts cannot assert a reasonable fear of multiple liability or vexatious, conflicting claims, interpleader jurisdiction was not proper. There is no other basis for federal jurisdiction in USDC in Indiana to hear the Colts’ action and thus the suit must be dismiss

7. Dissent: The issue is whether CIB and Baltimore are adverse claimants to a particular stake held by the Colts 

a. This action has a unique stake of the rights and privileges of the franchise. It is not a simple interest. The adverse claimants may claim to be entitled to the same stake and satisfies interpleader 

v. Geler v. National Westminster Bank USA 
1. Facts: an account held by Benjamin Ghitelman, or possibly owned jointly with his wife. The account was a trust, payable on the death of the depositor to the named beneficiaries, Ida Geler, Israel Geler, and Yacof Geler . After Benjamin’s death, his wide withdrew the funds in the account. Subsequently the Gelers went to withdraw the money, which had already been withdrawn. The wife returned the money when demanded by the bank. She subsequently died.

a. After wife’s death, money is in the bank. The executor of the estate believes the money belong to Susan, and thus the estate, but the Geler’s believe the money is theirs. 

b. Procedure: The Gelers filed against the Bank seeking to recover the disputed funds. 

c. The ∆ can file a defensive interpleader 

i. Bank would file a counterclaim against the Gellars saying that they want the claimants to litigate amongst themselves to figure out who is entitled to the money. Would done by 13(a)+13(h)+20+22. But here, the court did not do that. 

ii. #2 Susan’s estate then filed an action against the bank to pay it 

iii. #3 The bank files an action against the Geller’s and Susan’s estate for interpleader in order for the two to litigate between themselves (valid interpleader) 

1. The claim of ownership of the money in the bank is the stake  (right of ownership) 

iv. Bank is insisting on 1335 because it is seeking an order that enjoins the first action from state court 

d. Interpleader has no meaning unless the federal court where it is being heard has the power to enjoin pending actions 

2. Rules: 

a. The Anti-Injunction Act §2283 generally forbids the federal courts from enjoining state court proceedings. The act admits of only three exceptions—the court may enjoin a pending state court action:

i. As expressly authorized by act of Congress, 

ii. Where necessary in aid of its jurisdiction, or

iii. Where necessary to protect or effectuate its judgments

b. For a stakeholder to maintain a statutory interpleader action, at least two of the claimants must be of diverse citizenship

i. The citizenship of a disinterested stakeholder is irrelevant 

c. Pleadings are not to be read narrowly and technically but are to be construed so as to do “substantial justice” 

3. Analysis: Analysis is basically the same as the Colts case besides the insertion of §2283 
l. Compulsory Joinder 

i. Rule 19. Required Joinder of Parties 
	(a) Persons Required to Be Joined if Feasible.

(1) Required Party. A person who is subject to service of process and whose joinder will not deprive the court of subject-matter jurisdiction must be joined as a party if:

(A) in that person's absence, the court cannot accord complete relief among existing parties (complete relief refers to as between the existing parties); or

(B) that person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person's absence may:

(i) as a practical matter impair or impede the person's ability to protect the interest; or

(ii) leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of the interest.

(2) Joinder by Court Order. If a person has not been joined as required, the court must order that the person be made a party. A person who refuses to join as a plaintiff may be made either a defendant or, in a proper case, an involuntary plaintiff.

(3) Venue. If a joined party objects to venue and the joinder would make venue improper, the court must dismiss that party.

(b) When Joinder Is Not Feasible. If a person who is required to be joined if feasible cannot be joined, the court must determine whether, in equity and good conscience, the action should proceed among the existing parties or should be dismissed. The factors for the court to consider include (not an exhaustive list):
(1) the extent to which a judgment rendered in the person's absence might prejudice that person or the existing parties;

(2) the extent to which any prejudice could be lessened or avoided by:

(A) protective provisions in the judgment;

(B) shaping the relief; or

(C) other measures;

(3) whether a judgment rendered in the person's absence would be adequate; and

(4) whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder.

(c) Pleading the Reasons for Nonjoinder. When asserting a claim for relief, a party must state:

(1) the name, if known, of any person who is required to be joined if feasible but is not joined; and

(2) the reasons for not joining that person.

(d) Exception for Class Actions. This rule is subject to Rule 23.


1. Analysis:
a. Is the absentee a required party? If yes, then:

i. Is the absentee’s joinder feasible? (e.g. SMJ, PJ, improper venue) 

1. If yes ( the court will order joinder under Rule 19(a)(1) 

2. If not, rule 19(b). The analysis for when joinder is not feasible is Rule 19(a)(1) + 19(a)(3)

a. (if the court dismisses, then the absentee is indispensable because it cannot proceeded without that party) 

3. Court does as much as it can to keep the litigation rather than dismiss because courts want to adjudicate the case on the merits 

ii. Temple v. Synthes Corp. 
1. Facts: Temple, a Mississippi resident under went surgery in which screws were placed in her back. The device was manufactured by Synthes Corp., a Pennsylvania corporation, and the surgery was performed by Dr. LaRocca in a Louisiana hospital. Following the surgery, the screws broke off in Temple. 

2. Procedure: 

a. Temple filed suit against Synthes is a USDC in LA for defective design and manufacturing. She also filed suit against the doctor and hospital in a LA state court for malpractice and negligence. Synthes filed a motion to dismiss Temple’s federal suit pursuant to Rule 19 for failure to join necessary parties. 

b. The district court ordered Temple to join the doctor and hospital, which she failed to do, so the court dismissed with prejudice. 

i. With prejudice means that you are out of court and you cannot re-file this action ( dismissal on its merits 

c. Temple appealed, who affirmed. 

d. Temple filed for certiorari claiming that it was error to label joint tortfeasors as indispensable parties under Rule 19(b) and to dismiss the lawsuit 

3. Rule: 

a. **It is not necessary for all joint tortfeasors to be named as defendants in a single lawsuit (pg. 723) 

i. Could have joined the Dr. and hospital under Rule 14(a) by filing a motion with the court seeking leave to amend the answer and implead Dr. and hospital for indemnity or contribution 

1. Because question is if they are not joint tortfeasors, how does ∆ join them?

ii. Joint tortfeasors are never required parties under Rule 19, but you can join them if they want 

b. Rule 19(a) explicitly states that a tortfeasor with the usual “joint and several” liability is merely a permissive party to an action against another with like liability 

4. Holding: No inquiry under Rule 19(b) is necessary, because the threshold requirements of Rule 19(a) have not been satisfied. As potential joint tortfeasors with Synthes, the Dr. and hospital were merely permissive parties. 

iii. Maladonado-Viñas v. National Western Life Insurance Co. 
1. Facts: Decedent, Carlos Iglesias, was a Puerto Rico resident. He made two annuity payments to ∆. The first named his brother as the annuity’s beneficiary, which was signed by a rep of ∆, but who was not  a licensed agent. The second identified Carlos as the annuitant and Francisco as the owner and beneficiary. It was not signed by Francisco. Carlos died a few months alter and the bank mailed payouts directly to Francisco who lived in and was a resident of Spain. 

2. Procedure: Plaintiffs (widow and two sons) filed a complaint against ∆ seeking the return of the premiums paid. Plaintiffs allege: (1) the first annuity is null and void because it was not sold by a licensed agent, which is required in PR; (2) the second annuity is void because it was not signed by Francisco; (3) and both are null and void because the payments were made from common marital funds without permission of the wife plaintiff. 

a. ∆ moved to dismiss the complaint pursuant to 12(b)(7)—failure to join a party under Rule 19. They argued: Francisco is a required party to the action; joinder is not feasible because he is a citizen and resident of Spain; the court cannot continue in “equity and good conscience” in Francisco’s absence

3. Rules/Analysis—19(a)(1) Required party (don’t have to satisfy all but must fall under one category): 

a. 19(a)(1)(A): Accord Complete Relief

i. Rule: a party is required if in the person’s absence, the court cannot accord complete relief among existing parties 

ii. The Court can accord relief by having the bank void the annuities and order return of the annuity sum without Francisco’s presence

iii. Looking at P’s claims, to resolve it, Francisco is not required because they are only seeking payment of the annuities 

b. 19(a)(1)(B)(i): Impair absent person’s ability to protect his interest 

i. Rule: a party is required is disposing of the action in the person’s absence would as a practical matter impair or impede his ability to protect and interest he has in the litigation

ii. The court’s judgment would not be binding against Francisco as a non-party to the litigation 

iii. Francisco’s rights as annuity owner terminated when Carlos died, thus he has no interest in this action to void the second annuity by virtue of being its “owner” 

iv. ∆’s argument of stare decisis effect—I f we decide this case, the opinion at the end might have a prejudicial value to Francisco—court rejects because this kind of action might help him in another case 

1. A Spanish court will not care what a Puerto Rican court decided 

c. 19(a)(1)(B)(ii): Risk of double or inconsistent obligation

i. Rule: a party is required if disposing of the action in his absence would leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations

1. Similar to Interpleader rule 22 even though 22 is permissive and this rule is compulsory because 

a. The stakeholder is the one filing the action. So they determine whether to keep going and subject themselves to multiple liability.

b. If one of the existing parties beyond its choice might be subject to that situation because P decided to sue the ∆ and adding that party would destroy jurisdiction the ∆ cannot do anything

c. Very deferential to P’s choice of composition litigation and if we are going to change it we have to be very careful 

ii. Inconsistent obligation occurs when a party is unable to comply with one court’s order without breaching another court’s order concerning the same incident 

1. This provision is not concerned about reaching inconsistent judgments. Concerned about the possibility of ∆ might not be able to comply with two conflicting obligations 

iii. Where two suits arising form the same incident involve different causes of action, ∆s are not faced with the potential for double liability because separate suits have different consequences and different measures of damages 

iv. Here, any claim ∆ may bring against Francisco for a refund would involve a different cause of action 

4. Holding: Francisco is not a required party, and thus the Court need not determine whether joinder would be feasible or whether the action should proceed or dismissed pursuant to Rule 19(b)

m. Provident Tradesmens Bank & Trust Co. v. Patterson
i. Court reorganizes the analysis under Rule 19 ( now can follow provident or structure of rule analysis 

ii. Facts: Dutcher let Cionci borrow his car. Cionci, Harris and Lynch were in Dutcher’s car when it collided with a truck driven by Smith. Cionci, Lynch and Smith were killed and Harris was badly injured. All individuals as Plaintiffs or Plaintiff’s decedents (Lynch, Harris, Smith) as well as Dutcher were residents of Pennsylvania. 

iii. Procedure: 

1. Provident, and Lynch’s estate sued Cionci’s estate and settled for $50,000. The settlement was unsatisfied because Cionci’s estate did not have any money. 

a. Provident & Lynch ( Cionci

2. Smith’s estate and Harris brought state court actions against Cionci’s estate and Lynch’s estate, which were still pending. 

a. Smith’s estate & Harris ( Dutcher and Cionci and Lynch’s estate 

3. Dutcher has an insurance policy with Lumbermens with a limit of $100,000. The insurance company refused to defend on the grounds that Cionci was not covered as an insured under the policy because he did not have permission from Dutcher to drive the car. 

4. Plaintiffs’ decedents sued Cionci’s estate and Lumbermens in federal court in Pennsylvania, based on diversity, seeking a declaration that Cionci was driving with permission and was thus covered under the insurance policy. The District Court found in favor of the two estates. 

5. Defendant appealed, arguing non-liability on Pennsylvania state law grounds. The Court of Appeals reversed on the grounds that Dutcher was an indispensable party and should have been joined. Because Dutcher’s joinder in the action would have destroyed diversity, the case should be dismissed. Plaintiff appealed.

iv. Issue: Is Dutcher indispensable? 

a. A party is indispensable only after if the court determines in equity and good conscious is cannot proceed without the party and must dismiss

2. Should the court have dismissed an action if joinder of Dutcher was not feasible?

3. Does the parties’ failure to raise an issue regarding joinder of Dutcher prevent the appellate court from addressing the issue on appeal?

4. Does a judgment binding on the parties but not on Dutcher affect the evaluation of whether the Court should have been required to join Dutcher?

v. Rule: 

1. Rule 19(b) suggests four “interests” that must be examined in each a case to determine whether, in equity and good conscience, the court should proceed without a party whose absence from the litigation is compelled 

a. First, the plaintiff has an interest in having a forum

b. Second, the ∆ may properly wish to avoid multiple litigation, or inconsistent relief, or sole responsibility for a liability he shares with another

c. Third, there is the interest of the outsider whom it would have been desirable to join 

i. The court must considered the extent to which the judgment may “as a practical matter impair or impede his ability to protect” his interest in the subject matter 

d. Fourth, there remains the interest of the courts and the public in complete, consistent, and efficient settlement of controversies 

vi. Analysis:

1. Rule (a) 

a. Is Dutch without whom the court cannot accord complete relief to the existing parties? 

i. No, there is other evidence. Just because he is a witness, does not mean he is a necessary party

b. Is D an absent party who if not joined, may as a practical matter impair or impede that interest? 

i. Dutcher, as an absent party, would not be bound by the judgment and could bring an action against the insurance company regarding consent. 

ii. If the company is asked to pay $150k, D will have to pay the overage, but it does not make him a party with an interest that would be impaired or impeded 

1. One arg: if he is not joined the money might be paid to the Plaintiff’s and would not 

c. If he is not a required party, then there is no (b) 

2. (b) 

a. (1) is there an existing party that may adequately represent the interest of Dutcher? Here there is, because of the insurance company (neither of them want to pay) 

i. Conflicting interest, malfeasance, would make them not an adequate representative 

b. (3) Could fully resolve, although there could be another litigation 

c. (4) Adequate forum? At the appeal level, don’t want to go back and re-litigate case they won 

d. ( From analysis appears that he is dispensable 

3. Interests from Provident (i.e. different from Rule analysis) 

a. P’s interest

b. D’s interest

c. Absent party’s interest

d. Judicial system as a whole

4. As to the Plaintiffs’ interest in the forum: The fact that Plaintiffs have already secured a judgment should require a stronger showing of prevailing interests.

5. As to the Defendant’s interest in avoiding multiple litigation: The Defendant has no valid fear of being subject to more litigation unless Dutcher were joined. The only reason Dutcher could benefit Defendant is so that it may escape liability. This is not a valid reason.

6. As to Dutcher’s interest: A ruling against the insurance company does not harm Dutcher although it may not be in his favor because it would deplete the funds of his policy. There is only a small likelihood that Dutcher would be foreclosed from arguing that he did not give Cionci permission in subsequent actions. Therefore, he may be able to relitigate the issue of “permission.”

vii. Holding: Court is raising the issue to protect the absent party so it doesn’t need a motion by either party (jurisdictional issue) 

1. First issue: No. 

2. Second issue: Yes, by rendering some of the issues, such as efficiency of ordering joinder, the issue is obsolete. 

3. Third issue: Yes because it gives Plaintiffs’ interest in the forum greater consideration rather than if the evaluation were just whether Plaintiffs had an interest in choosing between the state and federal courts.

VI. Summary Judgment 

a. Rule 56. Summary Judgment
i. Summary judgment: judgment without trial; a motion, that if granted, will stop the litigation and lead to a judgment 

1. Tests the evidentiary sufficiency of a claim or defense 
2. Motion can be made by either party or by the court sua sponte  
ii. Two basic requirements for granting SJ: if the movant shows (1) that there is no genuine dispute as to any material fact and (2) the movant is entitled to judgment as a matter of law.
1. Genuine dispute: reasonable minds might differ on the interpretations of facts/who will prevail 
a. The non-moving party must show that the real evidence on the record creates a genuine, material factual dispute, in that, the evidence gives rise to multiple reasonable inferences about the true facts

2. Material fact: one that is necessary to resolve the claim or defense 
a. Substantive law governs what is material
b. Must be over facts that are essential, and relevant to the claim or defense 
c. Required because if there is no material issue for the fact-finder to resolve, there is no point moving ahead with trial 
iii. Unique to SJ—when a court grants or denies SJ, they must explain why, which is different because they don’t normally have to explain their judgment 
iv. Burden of production

1. The party moving for SJ has the initial burden of identifying evidence, that, if not contradicted, would compel a reasonable fact-finder to rule in that party’s favor 

2. If moving party meets the initial burden, it then switches to non-moving party to identify evidence (in the record) that would allow a reasonable fact-finder to find in their favor. Cannot merely rest on the allegation in the complaint 
a. If the non-moving meet this, then SJ will be denied since a reasonable jury would find for either party

b. If the non-moving does not, then SJ will be granted since no reasonable jury could find in favor of the non-moving party

3. Essentially, both parties have to produce something, but the scope/nature depends on whether the party has a claim or affirmative defense 

v. Buren of persuasion 

1. The burden on the party with a claim or affirmative defense to persuade the fact-finder that it should prevail on the claim or affirmative defense 

a. Always goes with the party with the claim or affirmative defense 

2. For claims set forth in the complaint ( π has burden

3. For counterclaims and most defenses ( ∆ has burden 
vi. Rule 56

	(a) Motion for Summary Judgment or Partial Summary Judgment. A party may move for summary judgment, identifying each claim or defense — or the part of each claim or defense — on which summary judgment is sought. The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law. The court should state on the record the reasons for granting or denying the motion.

· Genuine dispute: one on which reasonable minds can differ 

· Material fact: one that is relevant to a claim or defense 

(b) Time to File a Motion. Unless a different time is set by local rule or the court orders otherwise, a party may file a motion for summary judgment at any time until 30 days after the close of all discovery.

· Technically can be filed anytime, such as with the complaint 
(c) Procedures. [evidentiary standards that are allowed] 
(1) Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely disputed must support the assertion by:

(A) citing (pointing to evidence in the record) to particular parts of materials in the record, including depositions, documents, electronically stored information, affidavits or declarations, stipulations (including those made for purposes of the motion only), admissions, interrogatory answers, or other materials; or

(B) showing (offering evidence) that the materials cited do not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the fact.

(2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may object that the material cited to support or dispute a fact cannot be presented in a form that would be admissible in evidence.

(3) Materials Not Cited. The court need consider only the cited materials, but it may consider other materials in the record. [allows a court to consider materials in the record but not cited by the parties if they choose] 
(4) Affidavits or Declarations. An affidavit or declaration used to support or oppose a motion must be made on personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or declarant is competent to testify on the matters stated.

(d) When Facts Are Unavailable to the Nonmovant. If a nonmovant shows by affidavit or declaration that, for specified reasons, it cannot present facts essential to justify its opposition, the court may: [addresses situations where a motion for SJ has been filed before the opposing party had a sufficient opportunity to gather the facts necessary to contest the motion]
(1) defer considering the motion or deny it;

(2) allow time to obtain affidavits or declarations or to take discovery; or

(3) issue any other appropriate order.

(e) Failing to Properly Support or Address a Fact. If a party fails to properly support an assertion of fact or fails to properly address another party’s assertion of fact as required by Rule 56(c), the court may: [vests the court with a range of options when a party has failed to meet its burden of production as to an assertion of fact]
(1) give an opportunity to properly support or address the fact;

(2) consider the fact undisputed for purposes of the motion;

(3) grant summary judgment if the motion and supporting materials — including the facts considered undisputed — show that the movant is entitled to it; or

(4) issue any other appropriate order.

(f) Judgment Independent of the Motion. After giving notice and a reasonable time to respond, the court may:

(1) grant summary judgment for a nonmovant;

(2) grant the motion on grounds not raised by a party;or

(3) consider summary judgment on its own after identifying for the parties material facts that may not be genuinely in dispute.[i.e. consider sua sponte]
(g) Failing to Grant All the Requested Relief. If the court does not grant all the relief requested by the motion, it may enter an order stating any material fact — including an item of damages or other relief — that is not genuinely in dispute and treating the fact as established in the case.

(h) Affidavit or Declaration Submitted in Bad Faith. If satisfied that an affidavit or declaration under this rule is submitted in bad faith or solely for delay, the court — after notice and a reasonable time to respond — may order the submitting party to pay the other party the reasonable expenses, including attorney’s fees, it incurred as a result. An offending party or attorney may also be held in contempt or subjected to other appropriate sanctions.


b. Anderson v. Liberty Lobby Inc.
i. Facts/Procedure: Liberty Lobby (plaintiff) filed a libel action against a magazine published by Anderson (defendant). The magazine published two articles that portrayed Liberty Lobby's founder as a neo-Nazi and racist. Anderson put forth evidence tending to show that they made efforts to verify the information in the article. Liberty Lobby submitted evidence demonstrating that the articles were based on unreliable sources. Anderson moved for summary judgment, which was denied. The appellate court held that Liberty Lobby need not demonstrate with clear and convincing evidence that a jury could find Anderson acted with actual malice and was liable for libel. The appellate court granted Anderson’s summary judgment motion as to some of the claims and denied the motion as to others.

1. Ct. App is saying that trial court is making it too difficult for a plaintiff to succeed against a motion for SJ ( Trial court was asking P to prove their entire case before going to trial. Asked for clear and convincing evidence 
ii. Issue: Should a court consider the evidentiary standard when deciding a motion for summary judgment?

iii. Rules: 

1. 56(c): SJ “shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to judgment as a matter of law” 

2. Substantive law will identify which facts are material 

3. SJ will not lie if the dispute about a material fact is “genuine,” that is, if the evidence is such that a reasonable jury could return a verdict for the nonmoving party 

4. There is no issue for trial unless there is sufficient evidence favoring the nonmoving party for a jury to return a verdict for that party

iv. Analysis: In ruling on SJ the judge must view the evidence presented through the prism of the substantive evidentiary burden. How will the trial court rule on the motion for SJ—under clear and convincing evidence:

1. Step I—Identify the elements of the claim, here:
a. Actual malice
b. False information 
c. Publication 
d. Causation 
e. Damages 
2. Step II—Identify the evidentiary standard applicable to the claim 

a. Clear and convincing evidence standard—a plaintiff with a libel claim when it gets to trial, for the P to prevail he will have to offer clear and convincing evidence of actual malice 
3. Step III—Identify the burden of production on each party (the moving and opposing party)  

a. What does the moving party on motion for SJ need to offer to prevail on a motion for SJ, and what is the evidence that the party opposing the party for Sj has to offer to prevail on the SJ (**burden of production)?
i. Essentially what does each party have to offer to prevail on motion or opposition? 
b. 56(c)(1) difference between (A) and (B) 
i. (A) Showing the insufficiency of the evidence used by the opposing party to prevail. There is no actual malice. (The more demanding option)
c. (B) What you have offered is not sufficient to prove that we acted with actual malice. Only have a letter ( letter is not enough
d. Once the ∆ meets the burden, the burden now shifts to the π who will have to point to evidence in the record of clear and convincing evidence of malice 
e. **Motions/oppositions are read in favor of the non-movant 
i. Would a reasonable jury on the basis of the evidence find for the moving party or the non-moving party.  If a reasonable jury could not find for the non-moving then must grant unless there is a novel legal issue 
v. Holding: The determination of whether a given factual dispute requires submission to a jury must be guided by the substantive evidentiary standards that apply to the case. The court should have considered Liberty Lobby’s burden of meeting the clear and convincing standard when deciding Anderson’s motion for summary judgment. The lower court’s judgment is vacated, and the case is remanded.

vi. Dissent (Brennan): The majority’s opinion is flawed. First, the opinion fails to provide lower courts with meaningful guidance as to the manner in which to consider the evidentiary burden. Second, in attempting to consider the evidentiary standard, lower courts will be tempted to weigh the evidence in a manner that is inconsistent with a civil litigant’s right to a jury trial. That is, the judge will likely become the fact-finder as counsel will need to put forth evidence to support the requirements of the evidentiary standard.
c. Celotex Corporation v. Catrett
i. Facts: Catrett (plaintiff) sued a number of asbestos manufacturers including Celotex Corp. (defendant) in district court, claiming that her husband died from exposure to the manufacturers' asbestos. 

ii. Procedure: Celotex motioned for summary judgment on the ground that Catrett failed to present any evidence showing that her husband had been exposed to Celotex’s products (using 56(c)(1)(A)). In objection to the summary judgment, Catrett submitted three documents that suggested the decedent had been exposed to Celotex’s products (using 56(c)(1)(B)). The district court granted summary judgment, because Catrett lacked sufficient evidence to show her husband had been exposed to Celotex asbestos in the District of Columbia or anywhere else. The court of appeals reversed on the ground that Celotex had not offered any evidence to support its motion. The United States Supreme Court granted certiorari.

1. Celotex will meet its burden of production by:

a. Offering evidence that negates one of the elements of the plaintiff’s claim 

b. Showing that the evidence that Catrett offered is insufficient to support just one element of the plaintiff’s claim

2. If the moving party meets it burden of production on its motion for summary judgment, then the burden shifts to the nonmoving party to how that there is a dispute on a material fact 

a. Party opposing the motion cannot simply rely on the allegations in the complaint because the plaintiff has a claim 

i. Here that means Catrett in addition to the burden of production has a burden of persuasion (the burden that the party with a claim or affirmative defense to persuade the judge or jury that it should prevail on the claim or affirmative defense) 

ii. Persuasion always goes with the party with the claim or affirmative defense 

iii. Issue: Does a party making a motion for summary judgment need to provide affirmative evidence in the form of affidavits to support its motion?

iv. Rule: A party making a motion for summary judgment does not need to provide affirmative evidence in the form of affidavits to support its motion.

v. Holding: While the moving party does not need to present affirmative evidence, the nonmoving party is expected to present some form of affirmative evidence to overcome the challenge. The court of appeals should have looked at Catrett’s evidence produced in the trial court to see if her claim was warranted. The court of appeals’ decision is reversed and remanded so that an appropriate review of Catrett’s evidence can be conducted.

vi. Concurrence (White): In order to receive summary judgment, the movant must support the motion in some way. Submitting conclusory allegations to the court is insufficient.

vii. **(crucial opinion in this case—articulates the theory of SJ better than majority)—Dissent (Brennan): The majority’s legal analysis is correct, but incorrectly applied. If the burden of persuasion is with the nonmoving party, the moving party may request summary judgment by either submitting affirmative evidence disproving an essential element of the claim or demonstrating to the court that the evidence on record is insufficient. Celotex has elected to take the second option, but its motion cannot succeed with conclusory assertions. While affirmative evidence is not required under the second option, an affirmative showing of the absence of evidence is necessary. Celotex did not meet its burden of production in showing that Catrett did not possess any evidence supporting her claim.

1. Disagrees with application because believe Celotex met its burden of production because the majority didn’t look closely at the facts of the case 

2. Theory 

a. The burden of production 

b. Discusses what party opposing the motion can do in rebuttal 

c. How does the party meet the burden under (A)

i. Must affirmatively show the absence of evidence (may require the moving party to depose the nonmoving party’s witnesses or to establish the inadequacy of documentary evidence 

d. How does the party meet the burden under (B) 

i. Show own evidence that negates one of the material elements of the plaintiff’s claim 

d. Matsushita Electric Industrial Co. Ltd. V. Zenith Radio Corp. 
i. Facts: Zenith (plaintiff) and NEU brought suit against Matsushita (defendant) and 20 other Japanese-owned corporations which manufacture and sell consumer electronics products (CEPs), alleging that the defendants were involved in a predatory pricing conspiracy in violation of the Sherman Antitrust Act and several other antitrust statutes. Zenith claimed that, beginning in 1953, the defendants had conspired to sell their products at an artificially low price, resulting in a loss for the defendants, in order to put American manufacturers of CEPs out of business and gain a monopoly over the American market. Zenith and NUE own 50% of the market at the time the case is filed; ∆s have 40% of the market 
ii. Procedure: The district court granted the defendants’ motion for summary judgment, and Zenith appealed. The court of appeals reversed, holding that a fact finder could have inferred, based on several conclusions, that the defendants were part of a conspiracy to deflate prices in the American market to drive out American manufacturers. The defendants appealed and the United States Supreme Court granted certiorari.

1. *Courts disagreeing is sign of a reasonable jury being able to find for either party

iii. Framework:

1. Identify elements of the claim ( Sherman Act:

a. Agreement

i. Look at ( parallel conduct or agreement 

b. To restrain trade on the market

c. Damages 

2. Identify the applicable standard of proof—the quantum of evidence the plaintiff should offer to persuade the fact finder that they should win

a. More likely than not (since there is nothing saying there should be a higher standard) 

3. Identify the party with the burden of persuasion at trial 

a. Burden of persuasion at trial ( NUE & Zenith as plaintiffs 

b. Burden of production on motion for SJ ( Japanese Corporations

iv. Analysis: 

1. Agreement analysis: 

a. Agreement; or 

i. This looks more like a predatory scheme, which are very risky, especially when more firms are involved, because every member of the scheme will try to cheat because there are a lot of losses 

1. There is evidence that this is not a predatory scheme, and if it is, it is failing because it has been going on for 20 years, and they still do not have a monopoly. 

ii. Since there is no evidence of an agreement, must show through parallel conduct 

b. Parallel Conduct
i. Need a plus factor, more than just parallel conduct (think Twombly)

ii. If you have an implausible claim, you must come up with stronger evidence in order for your claim to survive  (different because at that time an implausible claim could pass 12(b)(6), but not now) 

v. Holding: Because there is no plausible motive for the defendants to engage in this type of predatory activity, there is no reason to infer conspiracy. The decision of the court of appeals is reversed.

vi. Dissent (White): In determining whether Zenith had shown that there was a genuine issue for trial, it ignored the conclusions outlined in Zenith’s expert DePodwin’s report. The DePodwin report suggests that the defendant corporations entered into agreements to prevent intergroup competition in the American market. The report also notes that as a result of the defendants’ inflated prices in Japan, the defendants shipped more merchandise to the United States than they normally would have, consequently decreasing Zenith and NUE’s sales. This report creates a genuine issue for trial regarding the extent to which the plaintiffs were injured by Matsushita and the other defendants.

1. The majority is not doing proper SJ analysis, but is doing the job of the jury 

VII. Motion for Judgment as a Matter of Law 

a. State court nomenclature can vary depending on jurisdiction; generally:

i. Motion for a nonsuit—idea that the plaintiff has introduced insufficient evidence to support her claim after π has been fully heard

1. Usually filed at the close of the plaintiff’s case and before ∆ has presented

ii. Motion for a directed verdict—idea that the evidence taken as a whole, after both parties have been fully heard, supports only one outcome

1. Made at the close of all the evidence

iii. Motion for judgment notwithstanding the verdict (JNOV)—typically only allowed if party has previously moved for a nonsuit or directed verdict on the same grounds

1. Motion made after a verdict has been rendered

b. Federal court nomenclature
i. All three motions are simply referred to as motions for judgment as a matter of law 
1. Renewed motion for judgment as a matter of law—JNOV in state court 

a. To be consistent with 7th Amendment because there are motions that take the decision away from the jury at common law

2. Treated as a delay motion for judgment as a matter of law; protects from risk of being deprived jury trial 

c. General Rules—Federal 

i. Uses the same “no reasonable juror” standard applied in the context of SJ

ii. A party is entitled to a judgment as a matter of law it, on the evidence finally submitted, no reasonable juror could find against that party 

iii. Timing ( May be made at any time prior to submission to the jury, but only after a party has been fully heard on an issue (50(a))

1. Anytime at trial, before the case is submitted to jury but after the opposing party has been fully heard on the issue in the motion 

2. If denied, the movant may then renew the motion after the return of a jury verdict, or may in the alternative move for a new trial

iv. May be made on entire claims or defenses, or just as to a discrete issue
d. Differences between SJ and judgment as a matter of law:
i. Timing 

1. Judgment as a matter of law may be filed anytime at trial, before the case is submitted to jury but after the opposing party has been fully heard on an issue 
ii. Evidence 

1. SJ ( based on documentary evidence 

2. JMOL ( based on documentary and oral evidence 

iii. JMOL is more nuanced because of the 7th amendment and concern about taking decision away from a jury 

e. Similarities between SJ and JMOL
i. Judge must draw all the inferences in favor of the party opposing the motion 

ii. Judge may not weigh the credibility of the evidence; only assess as a matter of law 

iii. Judge has same discretion which is always guided by the law 

f. Bench trial standard ( can file a motion for judgment as a matter of law, but under rule 52(c) (i.e. not under rule 50) 

i. The judge is allowed to weigh the evidence and assess credibility 

g. Rule 50. Judgment as a Matter of Law in a Jury Trial; Related Motion for a New Trial; Conditional Ruling
	(a) Judgment as a Matter of Law.

(1) In General. If a party has been fully heard on an issue during a jury trial and the court finds that a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue, the court may:

(A) resolve the issue against the party; and

(B) grant a motion for judgment as a matter of law against the party on a claim or defense that, under the controlling law, can be maintained or defeated only with a favorable finding on that issue.

(2) Motion. A motion for judgment as a matter of law may be made at any time before the case is submitted to the jury. The motion must specify the judgment sought and the law and facts that entitle the movant to the judgment.

(b) Renewing the Motion After Trial; Alternative Motion for a New Trial. If the court does not grant a motion for judgment as a matter of law made under Rule 50(a), the court is considered to have submitted the action to the jury subject to the court's later deciding the legal questions raised by the motion. No later than 28 days after the entry of judgment—or if the motion addresses a jury issue not decided by a verdict, no later than 28 days after the jury was discharged—the movant may file a renewed motion for judgment as a matter of law and may include an alternative or joint request for a new trial under Rule 59. In ruling on the renewed motion, the court may:

(1) allow judgment on the verdict, if the jury returned a verdict;

(2) order a new trial; or

(3) direct the entry of judgment as a matter of law.

(c) Granting the Renewed Motion; Conditional Ruling on a Motion for a New Trial.

(1) In General. If the court grants a renewed motion for judgment as a matter of law, it must also conditionally rule on any motion for a new trial by determining whether a new trial should be granted if the judgment is later vacated or reversed. The court must state the grounds for conditionally granting or denying the motion for a new trial.

(2) Effect of a Conditional Ruling. Conditionally granting the motion for a new trial does not affect the judgment's finality; if the judgment is reversed, the new trial must proceed unless the appellate court orders otherwise. If the motion for a new trial is conditionally denied, the appellee may assert error in that denial; if the judgment is reversed, the case must proceed as the appellate court orders.

(d) Time for a Losing Party's New-Trial Motion. Any motion for a new trial under Rule 59 by a party against whom judgment as a matter of law is rendered must be filed no later than 28 days after the entry of the judgment.

(e) Denying the Motion for Judgment as a Matter of Law; Reversal on Appeal. If the court denies the motion for judgment as a matter of law, the prevailing party may, as appellee, assert grounds entitling it to a new trial should the appellate court conclude that the trial court erred in denying the motion. If the appellate court reverses the judgment, it may order a new trial, direct the trial court to determine whether a new trial should be granted, or direct the entry of judgment.


h. Honaker v. Smith
i. Facts: Fred Honaker owned a house that was not his primary residence in Lovington (the Village), which was run down, due to his continuous renovations. The Village had lodged many complaints about the state of disrepair of the home. Honaker had a difficult relationship with the village and the mayor, Smith, who was also the fire chief. Smith allegedly told Honaker that if he did not leave town, that Smith “would burn him out.” Honaker’s home was intentionally set on fire (as later determined by a fired investigator) although there was no evidence as to who set the fire. The fire took three hours to put out and required assistance from four fire trucks, twenty volunteer firefighters, and assistance from a neighboring town, including an aerial fire truck. Honaker’s house was not the first one to burn under suspicious circumstances in the Village following discussion in city council meetings. 

ii. Procedure: Honaker sued Smith in federal court alleging liability under (1) §1983 for starting the fire and purposefully failing to extinguish it under the “color of law” and (2) state tort law claim for IIED. After the parties presented their evidence at trial, Smith moved for a judgment as a matter of law. The court granted judgment to Smith on the IIED claim. The jury found for Honaker on his §1983 claim, but the court then granted judgment to Smith on that claim. Honaker appealed. 

iii. Rule: judgment as a matter of law should be granted if a jury could not reasonably decide otherwise. 

iv. Analysis:

1. Count I: Setting and extinguishing the fire under color of law (§1983) 

a. Setting the fire ( no basis on which a reasonable jury could conclude that Smith violated §1983 by causing Honaker’s house to be set afire 

i. No evidence that act was done, nor done “under the color of state law” 

ii. Affirms the trial court order 

b. Extinguishing the fire ( Insufficient evidence for jury to find Smith, in his capacity as fire chief, failed to fight the fire with his best efforts 

i. Lots of support from local and neighboring fire 

ii. No evidence that 3 hours is too long

iii. Structurally unsafe to enter building 

c. **(Q) before 1986 would the court at that time grant the motion for SJ on count I? ( they would deny the motion and proceed because the fire inspector saying that someone started the fire would be a scentilla of evidence 

i. A reasonable jury could find in favor mean that there is more  than a sentilla of evidence 

2. Count IV: IIED ( Could be possible and Honaker should have opportunity to prove 

a. Length of distress is a factor to consider, but not dispositive if short 

v. Holding: The district court properly granted judgment to Smith on Honaker’s §1983 claim, but should have denied judgment on Honaker’s IIED claim. 

VIII. Motion for New Trial

a. A motion for a new trial (Rule 61 in conjunction with Rule 59)—seeks a remedy of a new trial, not a judgment in favor of the moving party; and has more flexible standards than the “no reasonable juror” standard applicable to judgments as a matter of law  
b. Generally

i. If the judge grants the motion, the case will then empanel a new jury and litigation with start anew 
ii. There must an error that occurred during trial that effected the judgment so much that it would be a miscarriage of justice to allow the judgment to stand 
iii. Can be filed irrespective of any other motion you did or did not file 
iv. Judge is not obliged to draw inferences in favor of the moving party 
c. Timing

i. Time limits are strictly enforced and do not give the court any authority to grant a new trial if the motion is not timely filed 
ii. Must be filed within 28 days of the entry of judgment (Rule 59) 
d. Grounds for Filing

i. Typical grounds, although not an exhaustive list, that may properly support a prejudicial error that merits granting a motion for a new trial (not in the rule explicitly):
1. Errors in jury selection process;
2. Erroneous evidentiary rulings;
3. Erroneous jury instructions;
4. Verdict as being against the weight of the evidence; 
a. Similar to motion for judgment as a matter of law, but different, because the judge will do the analysis (i.e. allowed to weigh the evidence) vs. using the “no reasonable jury” standard. However, judges are strongly discouraged from weighing the credibility of  witnesses and should be deferential to the jury 
5. Excessiveness or inadequacy of the verdict; 
6. Misconduct by the judge, jury, attorneys, parties, or witnesses; or 
7. Newly discovered evidence. 
ii. Trial court has broad discretion to determine whether the purported error has so infected the trial process as to render the judgment suspect or the process fundamentally unfair 
e. Rule 59. New Trial; Altering or Amending a Judgment 

	(a) In General.

(1) Grounds for New Trial. The court may, on motion, grant a new trial on all or some of the issues—and to any party—as follows:

(A) after a jury trial, for any reason for which a new trial has heretofore been granted in an action at law in federal court; or

(B) after a nonjury trial, for any reason for which a rehearing has heretofore been granted in a suit in equity in federal court.

(2) Further Action After a Nonjury Trial. After a nonjury trial, the court may, on motion for a new trial, open the judgment if one has been entered, take additional testimony, amend findings of fact and conclusions of law or make new ones, and direct the entry of a new judgment.

(b) Time to File a Motion for a New Trial. A motion for a new trial must be filed no later than 28 days after the entry of judgment.

(c) Time to Serve Affidavits. When a motion for a new trial is based on affidavits, they must be filed with the motion. The opposing party has 14 days after being served to file opposing affidavits. The court may permit reply affidavits.

(d) New Trial on the Court's Initiative or for Reasons Not in the Motion. No later than 28 days after the entry of judgment, the court, on its own, may order a new trial for any reason that would justify granting one on a party's motion. After giving the parties notice and an opportunity to be heard, the court may grant a timely motion for a new trial for a reason not stated in the motion. In either event, the court must specify the reasons in its order.

(e) Motion to Alter or Amend a Judgment. A motion to alter or amend a judgment must be filed no later than 28 days after the entry of the judgment.


f. Tesser v. Board of Education
i. Facts: Tesser (plaintiff), a Jewish assistant principal at P.S. 177, applied to be principal. There was a three-step process to be hired: first by the teachers and parents, then by the superintendent, and then by the board. Tesser believed the parents were discriminating against her because of her Jewish religion. The parents and teachers put forward five candidates, including Tesser for Weber’s review. Tesser hired an attorney at this point, which Weber criticized. Weber did not recommend Tesser’s appointment because of concerns about he ability to work with the community and teachers. A non-Jewish person was appointed principal. Weber reassigned Tesser to a school she had previously worked at. Tesser complained that she was discriminated against at the new school since he office space was changed and her duties were increased. Tesser filed a discrimination and retaliation claim with the New York Human Rights Commission (HRC), which, after investigating, gave her whistle-blower status.

ii. Procedure: Tesser sued the defendants in federal court for violating Title VII of the Civil Rights Act and the New York City Human Rights Law. Because of scheduling issues, Tesser testified before Weber and Miller at trial. The jury found for the defendants after deliberating for two hours. Tesser moved for judgment as a matter of law or, in the alternative, a new trial.

1. Tesser files two claims:

a. Intentional discrimination claim 

b. Retaliation 

iii. Rules: A plaintiff is not entitled to judgment as a matter of law or a new trial if the evidence was sufficient to support the defendants, defense witnesses were credible, and any error was harmless.

1. A party seeking to vacate a jury verdict and enter judgment as a matter of law carries a “heavy burden”

2. Judgment as a matter of law is only appropriate when (1) there is such a complete absence of evidence supporting the verdict that the jury;s findings could only have been the result of sheer surmise and conjecture, or (2) there is such an overwhelming amount of evidence in favor of the movant that reasonable and fair minded person could not arrive at a verdict against 

3. Court must make all credibility determinations and draw all inferences in favor of the nonmovant 

4. In employment discrimination cases, as in other civil cases, the ultimate burden of persuasion always remains with the π 

5. McDonnel Dougals standard is not reapplied when considered a motion for judgment notwithstanding 

a. To pass a motion for SJ in a Title VII claim you do not have to prove intent, which is an exception to Liberty Lobby 

b. Burden shifting standard ( once prima facie is met, the burden shifts to employer to giver an alternative reason for action, and if does so, then burden shifts back to plaintiff 

c. At trial, the plaintiff then has to prove each and every element of the claim, including intent (which is not initially required for prima facie case) 

6. Legal Standard

a. A motion for a new trial may be granted when the district court is convinced that the jury has reached a seriously erroneous result or that the verdict is a miscarriage of justice 

b. Standard for a new trial permits the trial judge to weigh the evidence himself and need not view it in light most favorable to the verdict winner 

c. Trial court should rarely disturb a jury’s evaluation of a witness’s credibility 

iv. Analysis: the jury here could have believed some, but not all of the testimony. Defense had sufficient and consistent evidence. Evidence was not so overwhelming for π where no reasonable jury could find they way the jury actually found. A reasonable jury could find that Miller’s actions were appropriate given the context of the situation. 

1. Elements of the claim:

a. Intentional discrimination:

i. Intent

1. The parents participated in the first level and Tesser passed the first level 

2. Tesser’s witness testified that they didn’t like her, and felt that she was getting preferential treatment

ii. To discriminate because of protected class (religion) 

b. Retaliation:

i. Because she engaged in protected activity (complaining to the board)

ii. She suffered adverse employment action

2. Tesser’s Arguments for Grounds for a new trial

a. Witnesses were not credible (Webber and Mueller) 

i. Nothing in the record to indicate the witnesses were not credible, and there is a strong preference to not second guess the witnesses 

b. Inadequate jury deliberations
i. Jury deliberated only for two hours 

1. There is no set of time that the jury has to deliberation; even 20 minutes deliberation can be sufficient 

c. Trial Errors
i. Some type of evidentiary or trial error ( ∆ witnesses testified before her 

1. Judge has discretion to run trial 

ii. Tax return was submitted to jury and made them prejudicial against her because of her high income 

1. Tax return needed to assess damages in lump sum. Jury was given very precise instructions, and juries are presumed to follow directions 

v. Holding: no miscarriage of justice. Jury verdict affirmed. 

IX. Res judicata: the thing or matter has been decided 

a. Once a court renders a final judgment in a civil action, the judgment binds the parties to the underlying action unless the judgment is reversed on appeal or otherwise vacated 

i. In essence, the full breadth of the claim is forever extinguished other than for purposes of enforcing the actual judgment 

ii. Purpose of the rule is to have finality amongst the parties and conserve finite judicial resources 

b. Encompasses two doctrines—Claim Preclusion and Issue Preclusion:
c. Claim preclusion: precludes re-litigation of a claim that has already been litigated; defines the circumstances under which a claim or cause of action resolved in one case may operate to preclude further litigation on that claim in a subsequent case 

i. Prevents those aspects of the claim that may not have been raised or litigated in the initial proceeding 

ii. As an affirmative defense it will defeat an otherwise legitimate claim if granted. Must be raised in the answer or a pre-answer motion, whichever is filed first (i.e. governed by 8(c)). Moving party must prove all of the elements 
iii. Elements to raise a defense of claim preclusion (same claim; same parties; judgment final, valid, & on the merits):

1. The claim in the second proceeding must be the same claim or cause of action as that resolved in the first proceeding 

a. Same claim: Whether claims filed in successive lawsuits are “the same” depends in large part on how one defines the term “claim” 

b. Two distinct definitions of the preclusive litigation unit emerged:

i. “Primary rights” theory: defined a claim or cause of action by reference to the primary right at the heart of the controversy 

1. Primary rights: the basic rights and duties imposed on individuals by the substantive law  

2. In CA, there is a different claim for every primary right 

ii. “Transactional” test: allowed joinder rights of action that arose from the “same transaction or transactions,” whether or not they involved the same primary right; related in time, space, & origin
1. Mostly adopted in federal court (applied by most courts) 
2. Under this approach, a claim came to be defined as the now familiar “group of operative facts given rise to one or more rights of action” 

3. Restatements definition of claims—how did the events happen—look at time, space, and origin. 

a. Invites a careful analysis of the facts that are meaningfully related. Reading the claims as one claim is consistent with a convenient trial and expectations of parties 

4. Third variation on the definition of a claim ( the “same evidence” test
a. If the evidence you use to prove the claim is identical, then it is the same (used by some lower courts) 

c. Porn v. National Grange Mutual Insurance Co.
i. Facts/Procedure: Porn was involved in a car accident after another driver blew through a stop sign. His damages exceeded the other driver’s policy limit, so he made a claim with his insurance for uninsured motorist coverage. The insurance company refused to pay. 

1. Claim 1: Porn filed an action for breach of the insurance contract. Porn prevailed and was awarded damages. 

2. Claim 2: 6 months later he filed this action alleging that the insurance company’s conduct in handling his claim constituted breach of covenant of good faith, IIED, NIED, and violations of the CT Unfair Insurance Practices Act. The insurance company moved for SJ which was granted on the grounds that (1) one aspect of Porn’s claims were barred by issue preclusion and (2) all of his claims were barred by claim preclusion, because once Porn chose to bring the first action for breach of K, he was required to raise all his claims arising from the breach or else forfeit the right to do so. 

a. SJ was used by ∆ as a means to an affirmative defense 

3. Conflict of law: substantive of law you will have to look at the conflict of law clauses in the state of the federal court where the action is filed ( Thus, why this court is applying CT law even though the court is in ME. 

ii. Issue: Whether the causes of action asserted in the first and second suits are sufficiently identical, focusing on the three restatement factors. 

iii. Rule—Claim preclusion:
1. Same claims 

2. Judgment final, valid, and on the merits 

3. Same parties 

iv. Analysis ( No issues with 2nd and 3rd element of claim preclusion (i.e. judgment final valid, and on the merits; and same parties), but must analyze whether they are the same claims [**case shows factors you must use to argue during an exam] 

1. Relation of the facts in time, space, origin, or motivation 

a. Issue ( Whether the facts underlying the breach of ˚ and bad-faith claims are related in time, space, origin, or motivation, i.e. whether they arise out of the same transaction, seek redress for essentially the same basic wrong, and rest on the same or substantially similar factual basis 

b. Conclusion: 

c. We find that both the bad-faith claim and the contract claim derive from the same occurrence 

d. Although the two claims present different legal theories, one sounding in contract and the other is tort, they both seek redress for essentially the same basic wrong

e. A comparison of the two complaints illustrates that the two claims rest on a similar factual basis 

f. Holding ( Reject 

2. Trial convenience 

a. Shift to a slightly different angle, even thought the facts are related 

b. Issue ( whether the facts underlying the contract are bad-faith claims form a convenient trial unit 

c. Rule ( where the witnesses or proof needed in the second action overlap substantially with those used in the first action, the second action should ordinarily be precluded 

d. Conclusions ( 

e. Potential prejudice could be resolved by bifurcating the case in the trial court 

f. A bad-faith action can accrue without a separate judgment of contract breach 

3. Parties’ Expectations
a. Issue ( whether treating the underlying facts as a trial unit conforms to the parties’ expectations 

b. Analysis ( In fact, in a letter by Porn, he stated that he would sue for breach of covenant of good faith. So he knew, and because of this the insurance would expect the claims to be raised in the same suit. It also shows that Porn was trying to settle. 

c. Because the two claims arose in the same time frame out of similar facts, one would reasonably expect them to be brought together. Bringing related claims together is arguable more conducive to settlement and therefore, at least in this case, may have had some pragmatic appeal  

4. Equitable Exception 

a. Supreme court has counseled the courts to adhere to traditional principles of res judicata not to make any “ad hoc determination of the equities in a particular case ( i.e. no exceptions 

b. Courts are free to adopt their own version of claim preclusion 

c. Requiring the bad-faith claim to be brought in the first action creates no unusual hardship for Porn and therefore the exception does not apply 

v. Holding: Affirm district court’s grant of SJ 

vi. Variation Example—under the “primary rights theory,” how would this case come out? Likely the two claims would be considered different because the claim in actions one arises from the primary right to have  contract performed, and the claim in action two is a different primary right to not be injured in your person (i.e. K injury vs. personal injury) 
2. The judgment in the first proceeding must have been final, valid, and on the merits; and 

a. To have claim preclusive effects, the judgment must be final, valid, and on the merits

i. Final: judgment is final when it completely resolves the claim and there is nothing left for the court to do except enforce the judgment 

1. Decision is “final” until reversed or altered on appeal, or by its own reconsideration. If and when a new judgment is entered on appeal or on reconsideration, that judgment then becomes the final judgment with full preclusive effect 

a. E.g. court has decided liability but has not assessed damages ( not final 

b. E.g. court has issued an injunction but remains supervisory authority ( final 

2. Dependency of a judgment of an appeal in federal court does not make the decision not final 

3. Default judgments have claim preclusive effects 

ii. Valid: the court that rendered the judgment must have had the power to do so (i.e. SMJ, PJ, service of process—the procedural conditions of the action that goes to the heart of due process)

1. Fraud or duress—might be re-opened, but very hard to do

2. Courts prefer finality over validity 

iii. On the merits: a judgment that passes over the claim; can be on procedural grounds if the judgment is rendered “with prejudice,” which means that the judgment is on the merits (rare, but happens) 

1. Every final judgment in favor of a π is on the merits

2. Judgment on the merits for ∆

a. Case where the merits of a claim are in fact adjudicated against the π after trial of the substantive issues ( clearly on the merits and will have full preclusive effect

b. Judgments for ∆ resting on non-substantive grounds (e.g. dismissal for lack of PJ or SMJ) ( will not be deemed on the merits, and claim preclusion will not apply to them

c. Rest. §20(1) Approach—a judgment in favor of a ∆, although valid and final, will not trigger claim preclusion:

i. (a) when the judgment is one of dismissal for lack of jurisdiction, for improper venue, or for nonjoinder of parties; or

ii. (b) when the π agrees to or elects a nonsuit (or voluntary dismissal) without prejudice or the court direct that the π be nonsuited (or that the action be otherwise dismissed) without prejudice; or 

iii. (c) when by a statute or rule of court the judgment does not operate as a bar to another action on the same claim, or does not so operate unless the court specifies, and no such specification is made 

3. The first and second proceeding must involve the same parties, or those who, for specified reasons, should be treated as the same parties 
a. Judgment is binding only on the parties to the litigation; non-parties to the litigation are not bound by the litigation, unless the absent party in a relationship with the party litigating to lead us to the fact that the two are one 
b. Parties in privity is read very, very narrowly and court in not willing to make any exceptions 
c. Rule of Mutuality: for the parties to be able to raise the affirmative defense of calim preclusion, both parties must have litigated, and been parties to the action that was disposed of by the way of the final, valid, and judgment on the merits, and only the parties that are bound by the judgment in the first litigation can benefit from the judgment and be bound by that judgment 
d. Taylor v. Sturgell 

i. Facts/Procedure: Taylor filed a lawsuit under the Freedom of Information Act (FOIA) seeking certain documents from the FAA. Herrick, Taylor’s friend, had previously brought an unsuccessful suit seeking the same records. The two men have no legal relationship, and there is no evidence that Taylor controlled, financed, participated in, or even had notice of Herrick’s earlier suit. The D.C. Circuit (where Taylor filed his suit) held that Taylor’s suit precluded by the judgment against Herrick because, in that court’s assessment, Herrick qualified as Taylor’s “virtual representative.” 

1. Precluded from litigating action because he is deemed to be a party in privity 
ii. Issue: Whether there is a “virtual representation” exception to the general rule against precluding nonparties (considered for the first time) 

iii. Rules/Analysis: 

1. Seven-factor test for virtual representation—requires an “identity of interests” between the person to be bound and a party to the judgment. Six additional factors counsel in favor of virtual representation, but are not prerequisites:

a. A close relationship between the present party and a party to the judgment alleged to be preclusive;

b. Participation in the prior litigation by the present party; 

c. The present party’s apparent acquiescence to the preclusive side effect of the judgment; 

d. Deliberate maneuvering to avoid the effect of the judgment;

e. Adequate representation of the present party by a a party to the prior adjudication; and 

f. A suit raising a “public law” rather than a “private law” issue

2. The rule against nonparty preclusion is subject to exceptions—which for present purposes, can be grouped into six categories:

a. A person who agrees to be bound by the determination of issues in an action between others is bound in accordance with the terms of his agreement 

i. The nonparty’s enforceable agreement to be bound waives any potential objection to the application of preclusion against her 

b. Nonparty preclusion may be justified based on a variety of pre-existing substantive legal relationships between the person to be bound and a party to the judgment 

i. Covers the classic privity relationship arising out of property law 

c. In certain limited circumstances, a nonparty may be bound by a judgment because she was adequately represented by someone with the same interests who was a party to the suit 

i. E.g. trustee representing interests of a trust beneficiary; executors, administrators, guardians, conservators, etc. 

d. A nonparty is bound by a judgment if she assumed control over the litigation in which that judgment was rendered 

e. A party bound by a judgment may not avoid its preclusive force by relitigating through a proxy 

f. In certain circumstances a special statutory scheme may expressly foreclose successive litigation by nonlitigants…if the scheme is otherwise consistent with due process 

i. When “all the world” is bound by the prior judgment 

3. Adequate representation 

a. Rule: Representation is “adequate” for purposes of nonparty preclusion only if (1) either special procedures to protect the nonparties’ interests or (2) an understanding by the concerned parties that the first suit was brought in a representative capacity 

b. ( no support for D.C. Circuit’s broad theory of virtual representation

4. “Close enough” relationship

a. Rule: A party’s representation of a nonparty is “adequate” for preclusion purposes if, as a minimum: 
i. (1) the interests of the nonparty and her representative are aligned; and 
ii. (2) either the party understood herself to be acting in a representative capacity or the original court took care to protect the interests of the nonparty 
5. Public law
a. Although the FOIA vindicates a “public” interest, the Act, instructs agencies to make information available to the individual requester, not the public at large 
b. Limitless liability concern—no merit because of stare decisis and the human tendency not to waste money 
6. Virtual representation
a. Six grounds for nonparty preclusion have no application here. The only question is whether Taylor, in pursing this suit, is acting as Herrick’s agent ( for jury to determine, and must be remanded  

7. A mere whiff of “tactical maneuvering” will not suffice; principles of agency law are suggestive 
8. Burden of proof
a. Claim preclusion is an affirmative defense and thus, the burden is on the ∆ to plead and prove such a defense 
iv. Analysis:
1. Question: is there another exception to the general rule on nonparty preclusion ( virtual representation 
2. General rule: there is not virtual representation exception in addition to the six exceptions against nonparty preclusion 
3. Seven-factor test for virtual representation from 8th circuit mentioned even though court does not use because it is arbitrary, and very complex and they want to show that throughout their analysis; it is an up-front before going into recognized exceptions 
4. Six Exceptions to nonparty preclusion:
a. Agree to be bound by judgment—moving within realm of waiver and not necessarily an exception; approach as a contract (i.e. was consent given) 
b. Justified on pre-existing substantive legal relationship—even though technically different, one is litigating in the interest of another, but there must be a legal relationship where one is litigating on behalf of the other
i. Very few relationships meet this standard
ii. E.g. court could deprive someone of property (ex. of guy who lived in Spain and received beneficiary payout). Even though one has been adequately represented in court, it does not mean you have received appropriate due process before denied property; denied intervention does not mean barred from re-litigating 
c. In certain limited circumstances a nonparty may be bound by a judgment because she was “adequately represented by someone with the same interest who was a party to the suit” ( properly conducted class actions, suits brought by trustees, guardians, and other fiduciaries 
d. Nonparty that “assumed control” over the litigation 
i. A lot of overlap with the first exception
ii. E.g. “I want you to address this issue, not that one”; insurance company representation 
e. May not re-litigate through a proxy 
i. There is a second litigation separate from the first 
f. Statutory scheme—very true in rem proceedings (e.g. bankruptcy—debtor doesn’t inform everyone who is owed, but all are bound b the judgment; probate) 
5. Defendants argue that there should be another exception carved out ( public law issue 
a. FIOA is not for the public, but the person who gets the information is a private individual 
b. Court says this is not public interest litigation 
c. Case is about due process 
v. Holding: Decision is vacated and remanded to address 5th factor 

1. The burdens and benefits of claim preclusion apply only to those parties aligned on the same side of a claim, e.g., co-∆s may not use claim preclusion against one another unless they were adversaries on that claim by virtue of a cross-claim or the like

d. Issue preclusion: an affirmative defense that tells you when you are barred from re-litigating an issue of fact or mixed questions of law and fact that have been actually litigated before; but does not bar from re-litigating an issue of law (i.e. because otherwise judicial system would be dead); defines the extent to which discrete issues decided in a prior suit may be binding in subsequent litigation involving different claims (more narrow than claim preclusion) 
i. Not dependent on the claim litigated in the first suit, but on the discrete issues necessarily decided in that suit. When such a previously decided issue is identified, the doctrine prevents parties from re-litigating that issue in a subsequent suit even if it involves a different claim

1. There is enough factual and legal overlap between the two issues so that it makes sense to treat then as the same

ii. Similarities to claim preclusion:

1. Concerned with conserving judicial resources 
2. Effect if applied ( party will be barred from re-litigating the issue

3. An affirmative defense

4. Party raising the claim must prove each and every element

5. The judgment must be valid 

iii. Elements of Issue Preclusion Which the Party Asserting it (in the second action) Must Establish:
1. The same issue was involved in both actions;
a. Issue—questions of facts or mixed questions of facts and law

b. Same issue: for two seemingly separate issues to be treated as the “same issue” there must be enough of a factual and legal overlap between the two issues that is reasonable, under the circumstances, to treat them as the same issue for purpose of issue preclusion. Does not have to have perfect congruence of fact and law. 

i. Reasonableness Inquiry: 

1. Factual and legal similarities between the issues 

2. Nature of the underlying claims as to each 

3. Substantive policies that may argue for or against the application of issue preclusion 

4. Extent to which application of issue preclusion will promote or undermine principles of fairness and efficiency 

c. Lumpkin v. Jordan 
i. Facts: San Francisco Mayor Jordan (defendant) appointed Reverend Lumpkin (plaintiff) to the city’s human rights commission (Commission). The following year, Lumpkin publicly called homosexuality a sin. After Jordan declined to remove Lumpkin from the Commission, the San Francisco Board of Supervisors adopted a resolution seeking Lumpkin’s resignation or removal. A month later, Lumpkin publicly asserted that he believed everything stated in the Bible, including that homosexuals should be put to death. When Lumpkin refused to resign from the Commission, Jordan removed him. 

ii. Procedure: 

1. Action 1: Lumpkin filed a lawsuit against Jordan and the City and County of San Francisco (City) (defendants) in a California state court, alleging that he had been terminated solely on account of his religious beliefs in violation of his federal constitutional rights protected by § 1983 and state rights under FEHA. The case was removed to federal court, where the defendants moved for summary judgment. The court granted summary judgment to the defendants on the § 1983 claims, concluding that Lumpkin’s removal was attributable to legitimate secular concerns over facilitating the goals of the Commission and averting public controversy. The court declined to exercise supplemental jurisdiction over the FEHA claims. Lumpkin appealed to the Ninth Circuit. 

a. SJ—on which issue is there no genuine issue of dispute? ( no issue to as whether he was discriminated against or whether the adverse action was taken against him for his religion 
b. Federal claim under §1331  
c. The court had power over FEHA under 1367(a) and dismiesed under 1367(c) because it had dismissed (without prejudice) all claims for which it had original jurisdiction 
2. Action 2: Pending resolution of that appeal, Lumpkin refiled his FEHA claims against Jordan and the City in state court. The defendants demurred to the complaint on the basis of collateral estoppel. The trial court agreed and granted a demurrer to Lumpkin’s FEHA action. Lumpkin appealed.

a. Demurrer: rough equivalent of motion to dismiss for failure to state a claim ( here, motion for dismissal for issue preclusion 
b. Court applies federal law in second action because the first action was in federal court (doesn’t matter that it was removed from state court) since it was a §1331 action 
c. Didn’t raise claim preclusion, because the judgment rendered n action 1 on the FEHA claim, was not on the merits ( was  a dismissal without prejudice 
iii. Issue: Whether the issue decided in the prior adjudication is identical to the one presented in the instant action?

iv. Rule: 

1. When an issue of fact or law is actually litigated and determined by a valid and final judgment, and the determination is essential to the judgment, the determination is conclusive in a subsequent action between the parties, whether on the same or a different claim.

2. The party asserting collateral estoppel bears the burden of establishing these requirements 

3. A judgment or order, once rendered, is final for the purposes of res judicata until reversed on appeal or modified or set aside in the court on rendition 

v. Analysis: The federal court fund that Lumpkin’s discharge was prompted by a series of events, which called into question his ability to promote the policies of the entity which he served ( legitimate reasons not related to discrimination. 

1. Issue here because the federal court in the first action dismissed without prejudice so plaintiff could file again in state court, and then state court dismiss 
a. What’s the point of dismissing without prejudice in fed court? 
vi. Holding: where dispositive factual issues are actually litigated and resolved in the federal action, the losing party is estopped to relitigate those issues in a subsequent state action 

2. The issue was actually litigated in the first action;
a. For an issue to be actually litigated, it must be in the first action:

i. Properly raised, 

ii. Formally contested between the parties, and 

iii. Submitted to the court for determination 

b. If you admit or do not raise an issue, then it is not actually litigated

3. The issue was decided and necessary to a valid judgment in that action;
a. For the judgment to stand, we need the decision of that issue; without the disposition of that issue, the judgment would not stand; it is essential to the judgment 
b. In general, if a court’s decision of an issue can be excised from its judgment without altering the case’s outcome, that decision was not necessary to the judgment 

4. The judgment is final and valid; and 
a. Judgment doesn’t need to be on the merits 

5. Both actions involve the same parties or those in privity with them 
a. Non-mutuality agreement: only the party against who you raise issue preclusion must have been a party to the litigation that was disposed of by the judgment. Must have had a full and fair opportunity to litigate the issue 

i. *Only applies if the party against whom it is asserted had a full and fair opportunity to litigate that issue in the initial proceeding, which is usually presumed if the other elements are met, and is rebuttable by showing the requisite opportunity was lacking  

b. Person in privity with a party: someone whose relationship with that party is such that the former will be treated as a party for purposed of preclusion 

i. Specifically in the context of issue preclusion, a person not technically a party (in in privity) who controls a prior litigation or substantially participates in it will also be treated as a party to those issues over which that control or participation was asserted 

iv. Bernhard v. Bank of America National Trust & Savings Association (1942) 

1. Facts: Clara Sather, an elderly woman, was in poor health so authorized Charles Cook, who had taken her in and was taking care of her, to make withdrawals from her account at the Security First National Bank of Los Angeles (LA Bank). Cook later opened an account at the First National Bank of San Dimas (SD Bank) in the name of “Clara Sather by Charles O. Cook.” Subsequently, in the presence of a teller, a cashier, Cook, and Sather’s doctor, Sather signed a form authorizing the transfer of all the funds in the LA Bank from the LA Bank account to the SD Bank account. Cook later withdrew the entire balance from the SD Bank account and opened a new account in the name of himself and his wife. When Sather died, Cook became executor of her estate and administered the estate without mentioning the funds transferred to the SD Bank. 

2. Procedure: 

a. Action 1: Helen Bernhard and other beneficiaries of Sather’s will (plaintiffs) filed objections to the administration of the will in probate court. The probate court ruled that Sather, during her lifetime, had made a gift to Cook in the amount of the transferred money. 

i. Issue: who owned the money at Cook’s death? 

ii. Was Bernhard represented in this action? Litigated as one of the heirs 

b. Action 2: Bernhard, after taking over as administratrix of the estate, brought suit against Bank of America National Trust & Savings Association (B of A) (defendant), the successor to the SD Bank. Bernhard sought to recover the amount of the transfer. The trial court ruled in favor of B of A because Cook’s ownership of the funds was established conclusively in the probate court and Bernhard’s claim was precluded as res judicata. Bernhard appealed.

i. Applying CA state law because in state court 

ii. Bernhard is now litigating as the administrator of the estate 

iii. Bound by the judgment in action one because litigated as an heir and now litigated as the administrator of the estate (Cook was the administrator and was able to fully and fairly litigate and thus the judgment was binding, so since Bernhard is now in his shoes, she is also bound); in essence she is taking place of Cook 

3. Rules 
a. Res judicata—precludes parties or their privies from relitigation of a cause of action that has been finally determined by a court of competent jurisdiction 

i. Must conform to the mandate of due process of law that no person be deprived of personal or property rights by a judgment without notice and an opportunity to be heard  

b. Where a party though appearing in two suits in different capacities is in fact litigating the same right, the judgment in one stops him in the other 

4. Analysis: 

a. Issue preclusion raised defensively (raised as a defense); when used in offense (offensive issue preclusion) 

b. *Preliminary question to answer ( which law of preclusion applies? The law that the first court would apply. 

i. Here, that is the law of the State court 

c. Once you identify the law of preclusion, you have to describe it 

i. In federal courts, take the transaction approach to same claims, which is different than the primary rights approach that is used in state courts, such as here in CA. 

ii. Identify the elements of that defense

d. Identify the issue ( whether there is issue preclusion 

i. Same issue—yes, because there is a significant overlap of facts and law 

ii. Party—it doesn’t matter that the bank was not a party in litigation #1; 

iii. Actually litigated—yes, because they objected (confrontation) that there had not been consent and there was an appropriation of money without authorization, the court did not uphold the object, which means it was presented to the court for decision 

1. Why don’t we have non-mutuality in claim preclusion (only applies to issue preclusion)? 

a. The issue to have been actually litigated; raised against the party that must show they had the opportunity to fully and fairly litigate it. Don’t care about whether they benefitted from it 

iv. Necessary to the judgment—the judgment would not stand without the determination that Clara did not give consent 

e. There is no compelling reason for requiring that the party asserting the plea of res judicata must have been a party, or in prvity with a party, to the earlier litigation 


f. In determining validity of a plea of res judicata three questions are pertinent: (1) Was the issue decided in the prior adjudication identical with the one presented in the action in question? (2) Was there a final judgment on the merits? (3) Was the party against whom the plea is asserted a party or in privity with a party to the prior adjudication? 

5. Holding: The plea of res judicata is available against plaintiff as a party to the former proceeding, despite her formal change of capacity 

e. Intersystem Preclusion

i. Intersystem preclusion: refers to the application of claim and issue preclusion across jurisdictional lines 
ii. Basic rule: the second court must apply the law of preclusion that the court that first rendered the judgment would apply (not where the court sits, but what law it would apply) 
1. State-to-state ( The second court will apply the law of preclusion the first court would apply if the second action was filed in the first court 
2. State-to-federal ( A federal court must give a prior state court judgment the same preclusive effect as would a court of the rendering state (basically the same as state-to-state)
3. Federal-to-state: when considering a prior federal judgment, the court must adhere to the rules of preclusion that would be followed by that federal court 
a. If first filed in Federal court under federal question jurisdiction, then the second could will apply the federal law of preclusion 
b. If filed under diversity in federal in court, second federal court will apply federal law on preclusion incorporating #1 state court law [essentially legal fiction, because really apply state law in this scenario]
