
I. The State and Federal Judicial Systems
Jurisdiction: authority to preside over a case
A plaintiff has the choice of bringing suit in either state or federal court when they have concurrent jurisdiction
Concurrent jurisdiction: when state and federal court both have jurisdiction
Exclusive jurisdiction: Congress decides certain claims that are exclusive to federal court (otherwise typically concurrent jurisdiction)
II. Due Process
Due process is fair, efficient, and reasonable resolution of claims
The 5th and 14th amendments to the US Constitution provide that the gov’t shall not deprive any individual of life, liberty, or property w/o due process of law
III. Pleadings
A claim is the combination of the facts and the rights of action(s) arising out of them
A pleading that states a claim must contain a short and plain statement of the claim showing that the pleader is entitled to relief
A. Fact Pleading
Fact pleading requires facts sufficient to constitute a cause of action for a legally recognized right
Requires a complaint to line up the allegations of facts with the required elements of the substantive law
CCP 425.10: emphasis on pleading facts that align to each element of the cause of action
Fact pleading is used in some state courts including CA
Types of facts:
Ultimate facts are factual propositions on which liability will be directly established. They are essential to the claim (ex. D drove while under the influence of alcohol)
Evidentiary facts are the raw data through which the ultimate facts will be proven. They are additional information that is not essential to support the claim but add information to support the ultimate facts (ex. D drove his car immediately after having consumed a fifth of vodka)
Conclusions of law are mere recitations of the legal standards applicable to the cause of action asserted and will not count in determining whether the facts are sufficient to state a cause of action (ex. D drove in violation of CA drunk driving law)
An allegation made on “information and belief” is one about which the pleader lacks personal knowledge (ex. Relying on info from a third party or info is in the adverse party’s possession)
Demurrer: a type of motion used to attack the legal sufficiency of a pleading, failure to state a cause of action in state court
Example: Doe v. City of LA: complaints failed to state facts sufficient to constitute a cause of action (also known as a “general demurrer”) in Doe v. City of LA
Complaint has a statement of facts that constitute the cause of action
Complaint has allegations of facts, not proven facts
If a plaintiff gives too much information in the complaint, the defendant may file a motion to make a more concise statement (therefore amending the complaint)
This is so the defendant can respond easily
Must first look at the code to decipher what it is you need to look for (ie interpret the code) then need to see if you have enough facts in the complaint to meet requirements of the code
Ex. Doe v. City of LA: complaint is not sufficient because is does not allege the defendants knew of unlawful sexual conduct by the police officer who was accused of sexual abuse
B. Notice Pleading
Federal rules and a majority of states have adopted notice pleading as the pleading standard
Only requirement is to state a claim for relief with a short and plain statement of the claim that will give the defendant fair notice of what the plaintiff’s claim is and the grounds upon which it rests
Need just enough information to give notice of the gist of the grievance so there is enough for the defendant to respond
Conley standard: complaint shall not be dismissed unless it is beyond doubt the pleader can plead no set of facts amounting to a claim (set a lower standard for complaint, a short and plain statement)
Ex. saying in Conley they did something “according to plan” was enough to satisfy intent to discriminate under notice pleading
This is no longer good law
Need operative facts which lead us to conclude there is a cause of action
Different from ultimate facts because they can be more general, don’t have to “line up” with the requirements/elements of a right of action, they just need to suggest there was a violation of the right
Evaluating a complaint’s sufficiency under notice pleading:
1. Find the procedural standard for the complaint [Rule 8(a) in the federal system]
2. Identify the substantive law standard [ex. National Railway Labor Act in Conley required (1) the intent of the Union to discriminate against them (2) based on race]
Ex. in order to be sufficient the complaint in Conley must show a short and plain statement of the claim of intentional discrimination because of race under the National Railway Labor Act
Ex. Leatherman never said anything about failure to train, but this was okay based on the facts
a. Federal Rule of Civil Procedure 8(a)
Rule 8 providers that each allegation in the complaint “must be simple, concise, and direct. No technical form is required”
Pleading rules in Rule 8(a) also apply to other claim-initiating pleadings such as counterclaims, cross-claims, and third-party complaints
Federal Rule of Civil Procedure 8(a)(1) - Jurisdiction
A pleading that states a claim for relief must state a short and plain statement of the grounds for the court’s jurisdiction
Federal courts have limited subject matter jurisdiction, so need to state why you have the right place
Federal Rule of Civil Procedure 8(a)(2) - Claim
A pleading that states a claim for relief must contain a short and plain statement of the claim showing that the pleader is entitled to relief
Showing notice that the pleader is entitled to relief
Emphasis on notice instead of facts
We just want to know if it naturally feels like the complaint is sufficient, we will discover the details and facts later in discovery. The test for this is what would a common sense lawyer or judge think, and is it enough for the defendant to prepare a defense
The claim is the facts that give rise to the rights of action (this gives you the right to sue)
Federal Rule of Civil Procedure 8(a)(3) - Relief
A pleading that states a claim for relief must contain a short and plain statement of a demand for the relief sought


b. Dismissal for failure to state a claim
Rule 12(b)(6):
Use this rule for a motion to dismiss claiming the plaintiff has failure to state a claim for which relief can be granted (ie suing you friend for saying they don’t want to get coffee w/ you, this would be dismissed)
This would be when there is no right of action, not law under which to give rise to a cause of action
This deals with the legal sufficiency of a complaint, NOT the factual sufficiency (we will get this in discovery)
Can file this motion at any point, does not have to be during pleading
Courts will not dismiss on its own, the defendant has to file the 12(b)(6) motion
c. Exceptions to Notice Pleading:
The federal standard is 8(a)(2) unless there is a heightened pleading standard by either Rule 9(b) or a statute
Rule 9(b) for cases of fraud and mistake require heightened pleading standard (demand more for these cases b/c it can cause great harm to the defendant to be sued)
Requires more factual details in the complaint
Statutes passed requiring heightened pleading standards to “prevent frivolous, lawyer-drive litigation”
Ex. PSLRA requires fact-pleading in civil actions enforcing the Securities Exchange Act of 1934 (SEA)
Tellab established 3 requirements:
1. Must plead facts w/ specificity, courts accept the facts proposed as true
2. Consider the complaint in its entirety
3. Inference of “scienter” (knowledge/state of mind) must override opposing inferences
Must take into account “plausible opposing inferences”, so require the court to take into account the defendant’s version of the story
Typically under notice pleading we read the complaint in a way most favorable to the plaintiff, but not under the heightened pleading standard [and then the D’s side can come up under the 12(b)(6) motion]


d. Plausibility Standard
Twombly plausibility standard: need enough facts to raise a reasonable expectation that discovery will reveal evidence supporting the claim
Creates a heightened pleading standard as they require to take into account opposing inferences
Creates an obligation of the plaintiff to present facts beyond conclusory allegations to survive a 12(b)(6) motion
This takes a standard from after discovery and moves it to the pleading stage
Plus factor: establishes a probability standard, need allegations to move claim from “conceivable” to “plausible”, lies somewhere between “possible” and “probable”
Take into account opposing inferences (ie in favor of the defendants’) whereas before you always deferred to the plaintiff
Savvy judge: even if it would strike a savvy judge that they would not succeed, if it is plausible that they would the complaint is sufficient
Iqbal formula:
1. Identify the elements of the claim under the applicable substantive law
2. Identify the conclusory allegations (an allegation that basically recites the elements of the claim) and do not assume they are true
3. Identify the remaining allegations (and assume they are true) and see if they give rise to a plausible claim for relief (look to the Twombly standard to evaluate what is plausible)
Use “common sense judge” standard rather than “savvy judge” standard of Twombly
A conclusory allegation is always also a statement of fact, but standard this requires us to be more specific as to these facts
Even more rigid standard than Twombly, requires “most likely” premise for an event could trump a reasonable inference to the contrary
If there is an “obvious alternative explanation,” the plaintiff’s allegations are not plausible (ex. Iqbal: the defendants were detaining him because they were detaining illegal aliens, not because of discrimination against the plaintiff)
C. The Answer
Time Limit
You have 21 days from being served to file an answer, if you have a motion which is not granted have 14 days from that moment to file an answer
Federal Rule of Civil Procedure 8(b):
In the defendant’s answer to the complaint, they must admit or deny any allegations in the complaint by fairly responding to the substance of the allegation
· The denial of an allegation is referred to as a negative defense and it challenges the plaintiff’s ability to prove the necessary elements of the claim
· Failure to deny an allegation and an ineffective denial are both treated as admissions
· May say lacking information to deny or admit
Federal Rule of Civil Procedure 8(c):
An affirmative defense does not deny any allegations supporting the plaintiff’s right of action, but alleges new facts that if proven defeat that action (ie insanity)
Answer must contain any related counterclaims the defendant wishes to assert against the plaintiff
· Allow an affirmative defense to be asserted later only when it is fair to do so (ie don’t allow a “surprise” to the plaintiff)
Federal Rule of Civil Procedure 8(d):
No technical form is required for the answer
IV. Personal Jurisdiction
Personal jurisdiction is the court’s authority to exercise power over an individual or entity
To exercise power means to bind a party to its judgments, will only have this power if the party is subject to the court’s authority
Look for factors that connect the defendant to the state (typically focus on the defendant, because the plaintiff files the case in a court, thus submitting to that court’s authority)
Look at the factors that connect the party and suit with the state and ask if they are sufficient for a reasonable (objective) expectation of a suit in the forum state (on this particular matter)
A. Long Arm Provisions
In order to sue a non-resident defendant, there must be a statute to authorize
Every state has such a statute, they are either tailored (must meet statute’s specific requirements then due process analysis) or general (due process analysis only)
Federal courts borrow the analysis set by the state’s statute to assess the constitutionality of jurisdiction (unless there is a federal statute, in which case just do 5th amendment due process analysis)
Rule 4(k)(1) and (2):
Long-arm statutes of the federal courts
4(k)(1)(a): federal court do the same due process analysis as the state court would do, essentially borrowing the long arm statute of the state where the federal court sits for the due process analysis
4(k)(1)(b): rule of convenience which allows the court to exercise jurisdiction over additional parties to the suit as long as they are within 100 miles
4(k)(1)(c): provides federal statute may work like a state long arm statute would
4(k)(2) applies where 4(k)(1) doesn’t. Thus only applies to exceptional cases and is used sparingly as essentially a federal long-arm statute
Claim must arise under federal law (1331)
Defendant is not subject to jurisdiction of any state court, usually foreign defendant but not necessarily
Court has personal jurisdiction over the defendant by virtue of their contacts with the US as a whole
Events typically occur outside of the US but not necessarily
B. Traditional Bases of Jurisdiction
The traditional bases of jurisdiction do not require a due process analysis to establish personal jurisdiction
Territoriality: a state has authority over persons found within the state and property within the state, and can thus exercise judicial power over all persons and property in the state
4 principles arising from territoriality - under traditional jurisdiction you needed one of these to establish jurisdiction:
1. Domicile: place of permanent residence. Everyone has one and only one domicile which you retain until you move with the plan to leave permanently and indefinitely and establish a new domicile
2. Voluntary Appearance: if you show up and don’t object to jurisdiction at the first opportunity, you waive your objection because you have voluntarily participated in the judicial process (by agreeing to a forum selection clause, you agree to voluntarily appear)
3. Consent to service of process on an agent: required for out of state corporations to assign an agent for service of process. By appointing the agent, you consent in advance to being sued in that state’s court.
4. Transient or tag jurisdiction: if you’re found and served while in the territory even if temporarily, you were served in the state so it has personal jurisdiction. You have to be voluntarily in the territory
5. Courts can attach property to you for quasi in rem jurisdiction such that if your property is in the state, the state has jurisdiction over it to the extent of the property’s value (so the most you can get in a lawsuit is the value of the property in the state). The court takes theoretical possession of the property. This is no longer used and very rare

C. Minimum Contacts
RULE: Personal jurisdiction is based on the idea that the defendant can reasonably expect a suit in the forum state when the defendant’s contacts with the forum are of such a quality and nature that the defendant should expect to be sued in the forum
Personal jurisdiction has to be consistent with due process
Requires you to look at the facts and make an appraisal of if the defendants established meaningful contacts with the forum state
A defendant must have minimum contacts such that the suit doesn’t offend fair play and substantial justice to exercise jurisdiction
If you accept the privileges and protections of the law, you submit to obligation of that protection, including lawsuits
Look at the activity to determine ability to hold jurisdiction over an out of state defendant (ex. Burger King, look at prior negotiations, contemplated future consequences, terms of the contract, the actual course of dealing)
a. Spectrum of contacts to jurisdiction (International Shoe):
This spectrum established what “traditional notions of fair play and substantial justice” means
1. No jurisdiction: No contact with the forum state
2. No jurisdiction: Minimum unrelated contact with the forum state. Single, casual, or sporadic contact and the claim is not related to that contact.
3. Jurisdiction (common): Minimum related contact with the forum state. A single, isolated incident can be enough if the claim is related to the contact when the nature and quality of the contact would make you amenable to suit
4. Jurisdiction (common): Continuous and systematic related contact with the forum state. If contacts with the forum are continuous and systematic (ongoing and not random) in the state and the claim arises out of that conduct, the defendant shall be subject to jurisdiction
5. Jurisdiction: “So substantial” contact with the forum state: If your activity is substantial enough, you can be sued even on unrelated causes of action
b. Meaningfulness of contacts (J. McIntyre)
Stream of commerce: If the defendant is in the chain of distribution and places a product in the stream of commerce (ie manufacturer to distributor to consumer) it is assumed the defendant is subject to jurisdiction wherever the product ends up
There is an expectation that the product will be purchased by consumers w/in the forum state as a result of the defendant’s own distribution efforts
Stream of commerce plus: requires the defendant does something else in addition to placing an item in the stream of commerce, such as advertising or engaging a distributor to somehow target the forum state
Stream of commerce plus plus (Kennedy):
Invoking the privileges of a state requires purposeful availment (the direct targeting of a state) to submit to that state’s authority
Purposeful availment is an extra layer confirming the meaningfulness of the exercise of jurisdiction, not a necessary element
Ex. J. McIntyre they targeted the US market as a whole and not NJ specifically, so no personal jurisdiction because they did nothing to purposefully invoke or benefit from protection of NJ’s laws
Meaningful (reason and fairness) (Ginsburg):
If a contact is meaningful, it’s enough even if it is just a single contact
Don’t require purposeful availment, if a company targets the entire US as a whole, it is not unreasonable to sue the company in a state where one of their products ends up
Just because there is only one “contact” doesn’t mean it’s not enough depending on the quality (ex. J. McIntyre they only sold one machine but it was a 20k machine and they sold very few total)
Pushes the opinion further by saying personal jurisdiction only requires “reason and fairness”
Her opinion tries to do away with purposeful availment and minimum contacts
c. Reasonableness trump
When the burden of the defendant is so substantial as to “achieve constitutional magnitude” the exercise of jurisdiction is unreasonable per due process (ex. If the only way you can defend yourself is somehow made impossible by exercising jurisdiction, like if the only witness cannot go there)
This is a multifactored reasonableness inquiry: need to consider the plaintiff, the defendant, and the forum state’s interest, and other state’s interests in adjudicating the dispute
· If you really cannot defend yourself in the forum state such that it is truly unreasonable and inconvenient, you will not be subject to jurisdiction there
· The defendant has the opportunity to establish this and thus rebut jurisdiction
· The defendant has the burden to show unconstitutional burden on him
d. Lack of personal jurisdiction
Rule 12(b)(2):
The plaintiff has the initial burden to prove the jurisdiction
The defendant can challenge for lack of personal jurisdiction under a 12(b)(2) motion and the plaintiff must show the defendant has sufficient contacts to reasonably expect suit
A party can directly attack for lack of jurisdiction with the same judge during the proceeding
A party can collaterally attack for lack of jurisdiction with a new court and challenging a holding, but courts typically allow this (but do not allow collateral attacks for lack of subject matter jurisdiction)
D. Specific Jurisdiction v. General Jurisdiction
Specific jurisdiction is when the plaintiff’s claim arises from or is related to the defendant’s contacts with the forum state
The contacts are functional to the claim and this “relatedness” is the basis for the expectation of the suit
There must be a relationship between the claim and the contacts the defendant has with the forum (ex. Burger King, the breach of contract claim arises from the defendant’s contacts w/ the forum state because the contract is essential to the claim and the contract was made in the forum state)
Relatedness evaluation:
1. Proximate cause/substantive relevance: the most demanding. Requires a tight relationships between the contacts and the claim. Contacts must be an element of the claim
2. Substantial connection: the most common. Requires a meaningful connection between the contact and the claim. The claim happened because of the contacts. (ex. Tak How: woman wouldn’t have been at the pool in Hong Kong and drowned there if the company didn’t reach out and advertise in America and have a contract w/ her husband’s business)
3. But for: the least demanding. Requires that without the contact, the claim would not have happened. Contacts must be a “cause in fact”
General jurisdiction is the ability of the court to exert jurisdiction over the defendant irrespective of the claim
To establish general jurisdiction, the defendant’s contacts with the forum state have to be so continuous, substantial, and systematic that the defendant is at home in the forum state (meaning it looks like citizenship or domicile)
At home evaluation:
A corporation is at home in the forum state:
1. Where its principal place of business is or
2. Where it was incorporated or
3. Where in an exceptional case, their operations are so substantial and of such a nature as to render the corporation at home in the state
a. Requires an evaluation of the corporation’s activities in their entirety, look at both quantitative (how much % of business is done there) and qualitative (ie if they have a manufacturing plant or headquarters there)
The reasonableness analysis is satisfied because if they are at home, there is a presumption of jurisdiction that it is not rebuttable
V. Venue and Transfer
Venue is the proper geographical location for the lawsuit (ie county or subdivision)
We assume personal jurisdiction is met when we begin venue analysis
A. Federal Venue Statute
28 U.S.C. 1391
This is the general federal venue statute which applies to most federal cases (there are some special venue statutes that apply to specific types of lawsuits)
Tries to determine the proper venue by what is most convenient
If venue is proper when the case commences, it stays proper
(a): Scope: when the statute applies, to civil actions in federal courts
(b)(1): Residence: A lawsuit is properly in the venue if at least one defendant resides in that district and all defendants are residents of the state in which the district is located. Residency is defined in (c) and (d).
(c)(2) and (d): Definition of residency
Use (c)(2) and (d) when you apply (b)(1) and only when you apply (b)(1)
(c)(2): A defendant corporation or entity resides in any district where they are subject to the court’s personal jurisdiction
(d): In a multidistrict state, a defendant corporation or entity will be deemed to reside within any district which the district would have personal jurisdiction over the defendant
· Do a personal jurisdiction analysis: look at contacts with the district for the due process analysis
· If contacts within the state are so dispersed that personal jurisdiction would not be satisfied in any single district, the corporation shall be deemed to reside in the district within which it has the most significant contacts
· Ex. Graham v. Dyncorp: found the defendant was more present in the Northern District of Texas than the Southern District of Texas, so the Northern District was an improper venue
(b)(2): Substantial part: A lawsuit is properly in the venue if the district is where a substantial part of the events or omissions giving rise to the claim occurred
Doesn’t have to be the most substantial, just a substantial part. Because of this, there can be multiple places where venue is proper
(b)(3): Fallback provision used where (b)(1) and (b)(2) do not apply. If there is no district where venue is proper under b(1) or b(2), venue is proper in any district where any defendant is subject to the court’s personal jurisdiction
Very rare, often occurs when the events took place outside the US
If there are multiple defendants, only need personal jurisdiction over one of the defendants
Borrows the personal jurisdiction analysis for venue
B. Transfer
Proper Venue v. Improper Venue
Venue is proper if it is consistent with 1391 and improper when it is not consistent with 1391
Rule 12(b)(3):
Motion to dismiss for improper venue
Once a defendant challenges venue, the plaintiff has the burden of demonstrating that the chosen venue is proper
28 U.S.C. 1404a:
Defendant can transfer the case from one proper venue to another proper venue
Courts will decide to either grant or deny the motion by balancing the private factors (convenience of the parties and witnesses) and the public factors (the “interest of justice”)
The plaintiff’s choice of venue is given deference. The person requesting the transfer must prove is it significantly more convenient to transfer
· Gives parties the ability to choose a venue that might be improper otherwise b/c by consenting an otherwise improper venue, makes venue proper
· If a defendant does not object to venue, he waives the ability to object and venue is proper
· Federal law is presumed to be uniform across the US, so transfer will not affect the substantive law in federal law cases
· A federal court applies the law of the state it is sitting in when it is applying state law. When the case is transferred under 1404, the substantive state law travels with the case
· Ex. transfer from CA federal court to NY federal court, the NY court will apply CA law
· When there is an option b/w 2 different proper venues, the court will do a 1404-like analysis to decide which is the more convenient venue (ex. Graham v. Dyncorp: deciding between the Northern District of Texas and the Eastern District of Virginia, the court determined the Northern District of Texas was more convenient because the plaintiff had chosen to file in Texas originally)
· In the exceptional case where the court lacks personal jurisdiction but has the power to transfer because venue is proper, the substantive state law does not transfer with the case
Volkswagen Factors:
Private interest factors:
1. The relative ease of access to sources of proof
2. The availability of compulsory process to secure the attendance of witnesses
3. The cost of attendance for willing witnesses
4. All other practical problems that make trial of a case easy, expeditious, and inexpensive
Public interest factors:
1. The administrative difficulties flowing from court congestion
2. The local interest in having localized interests decided at home
3. The familiarity of the forum w/ the law that will govern the case
4. The avoidance of unnecessary problems of conflict of laws or in the application of foreign law
28 U.S.C. 1406a:
Gives courts the authority to transfer the case from an improper venue to a proper venue
Only raised if someone (usually the defendant) files a motion to dismiss for improper venue ie 12(b)(3)
· Courts have the option to transfer, or to dismiss
· The transfer must be in the interest of justice (as opposed to dismissing), usually they transfer
· Parties cannot consent to venue to make it proper
· The consent of the parties is not required to transfer
· When the case is transferred under 1406, the substantive state law does not travel with the case because the original venue was improper
C. Forum Selection Clauses
A forum selection clause is a provision in a contract whereby the parties select a forum for their disputes
A forum selection clause may be permissive (“may be” filed there, creates this as a proper venue) or exclusive (“must be” filed there)
May identify a geographic region (ie “any court in Montana”) or a specific court (ie “District Court of East Texas)
To determine whether a forum selection clause controls:
1. Terms of the clause at issue: The lawsuit must fall within the terms of the clause at issue (Ex. the forum selection clause does not control when the clause is only for claims relating to a contract but the lawsuit is not related that contract)
2. Enforceability: There is a strong presumption that a forum selection clause is enforceable, but this can be rebutted if the objecting party can clearly show that enforcement would be unreasonable and unjust, or that the clause was invalid for such reasons as fraud or overreaching, or that enforcement would contravene a strong public policy in the forum in which suit is brought or that the chosen forum is seriously inconvenient for the trial of the action
Forum Selection Clause Transfer:
An exclusive forum selection clause does not render any other venue improper, so transfer per a forum selection clause is a 1404a transfer. However, when there is an exclusive forum selection clause, there will not be a classic 1404a analysis, but one that more resembles the 1406a transfer:
Forum Selection Clause Transfer Analysis:
1. Don’t give deference to the plaintiff’s choice of forum, but instead favor the forum selection clause. The plaintiff has the burden to show the case shouldn’t be transferred to the forum agreed to in the forum selection clause
2. Do not consider the private interest factors of the parties in the analysis, only consider the public interest factors. The parties waived their private interests when they agreed to the forum selection clause
a. Public interest factors will rarely defeat a transfer motion, so the practical result is that the forum selection clause will control except in very unusual cases
3. The law will not transfer with the case under a forum selection clause
D. Forum non Conveniens
Forum non Conveniens is a common law doctrine that permits a court to decline the exercise of jurisdiction if there is a more convenient forum somewhere else
Similar to a 1404a transfer because you still weigh the public and private interest factors, but the court dismisses the claim under this doctrine rather than transferring it
· Typically used if the more convenient forum is in a foreign country, because a US court can’t transfer the case abroad
· The defendant must file a motion to dismiss under forum non conveniens
The moving party must show:
1. There is an adequate alternative forum that can provide some remedy
a. Does not have to be the same remedy as available in the US court, as long as there is some available remedy in the alternative forum that is enough
b. Does not matter if the substantive law is less favorable to the plaintiff in the alternative forum
2. The balancing of private and public interest factors weighs heavily in favor of dismissal
a. Typically there is a heavy burden to overcome the strong presumption in favor of the plaintiff’s choice of forum (but this burden is less heavy when the plaintiff is a foreign nonresident)
Ex. Piper Aircraft Co. v. Reyno: the court granted dismissal because there was an alternative forum in Scotland which the defendants agreed to submit to, and the balancing of private and public interest factors showed Scotland was a more convenient forum
VI. Subject Matter Jurisdiction
Subject matter jurisdiction dictates the kind of case a court has the authority to resolve given the characteristics of the parties, the topic of the dispute, the type of case, the amount at stake, etc.
· Structural principle that exists to protect the interests of the system (as opposed to personal jurisdiction, which exists to protect the defendant)
· Can be raised by either the court or the parties (as opposed to personal jurisdiction, which can only be raised by the defendant)
· No time limit to waive subject matter jurisdiction, any actor can raise the issue at any point in the lawsuit
· No consideration of efficiency, will dismiss if the court does not have the power to hear the case (do not transfer to state court) per 12(b)(1) motion to dismiss for lack of subject matter jurisdiction
State Courts v. Federal Courts:
State courts have general subject matter jurisdiction, so they are presumed able to hear any case except those exclusively in the jurisdiction of federal courts (ex. Patent law claims)
Federal courts have limited subject matter jurisdiction, so they can only hear cases that fall within their jurisdiction per Article III Section 2 of the Constitution or by a statute
Exclusive jurisdiction of federal courts:
To have exclusive jurisdiction in the federal courts, the case must fall within Article III Section 2 of the Constitution and Federal Statute 1331
Article III Section 1 creates the Supreme Court and the vests in Congress the power to create lower courts
Article III Section 2 allows Congress to give the federal courts authority over certain types of cases, which they list in this section
A. Federal Question Jurisdiction
A federal question case is a case in which there is an issue of federal law
Article III, Section 2
Under Article III Section 2, a case arising under the laws of the United States means a case where federal law is an ingredient of the case, even if it is just in the background of the case and never comes up or is discussed that is enough for subject matter jurisdiction (this is a case-centered evaluation)
28 U.S.C. 1331
With this statute, Congress conferred the power to hear cases arising under federal law
The statute has identical language to Article III Section 2 but does not mean the same thing, it is a more narrow interpretation
The plaintiff has the burden of proving there is subject matter jurisdiction under federal question jurisdiction
Interpretation:
Under the statute, a case arising under federal law is one where federal law is required/necessary to resolve the plaintiff’s claim such that the success of the plaintiff’s claim depends on the way the court interprets and applies federal law (this is a claim-centered evaluation)
In evaluation, only look at the plaintiff’s complaint, not at any defense the defendant answers with or are anticipated to answer with (this is for efficiency purposes, want to decide if the court has jurisdiction from the outset)
· Gives deference to lower court judges to use their common sense judgement to see how relevant the federal law is to the plaintiff’s claim
Examples:
· Shoshone Mining Company v. Rutter: the federal law was not required to resolve the claim, only state and local law, although the right to sue came from the federal law it was not needed to resolve the claim, so the federal court did not have subject matter jurisdiction
· Atlantic Well Works Co. v. Layne & Bowler Co.: state law created the cause of action, even though the defendants argued federal law as a defense, the defamation claim is a state law claim and thus the federal element is not essential to the claim so federal court does not have subject matter jurisdiction
· Smith v. Kansas City Title and Trust: the federal court did have subject matter jurisdiction because the plaintiff alleges that the defendant breached their fiduciary duty by buying bonds that are unconstitutional, so the unconstitutionality (or not) of the bonds is an essential element to the plaintiff’s claim and that is a question of federal law and how we will interpret or apply it
· Gully v. First National Bank: do not need federal law to resolve the claim because the claim is a breach of contract which is a state law claim, does not matter that the authority of the state to create such a claim rests in federal law
Modern Analysis:
2 tests:
1. Creation test: the claim is created by federal law (ex. Violation of a federal law)
2. Essential federal ingredient: when the claim is created by state law but federal law is an essential element of the claim
Analysis has to have an eye to practicality and necessity - this is a potential policy-based trump on the exercise of federal jurisdiction
Grable test:
4 pronged analysis when the claim is created by state law to determine if there is federal question jurisdiction
1. Necessarily raised: resolution will depend on the construction, validity, or effect of federal law
2. Federal ingredient is actually disputed based on the face of the complaint
a. Plaintiff and defendant interpret federal law or application of the law differently
b. This is not always clear if you only look at the plaintiff’s complaint
3. Federal ingredient is substantial
a. The case is important to the federal system as a whole such that it is a pure question of law, and not fact bound or situation specific
4. Resolution in federal court will not disrupt the federal-state balance approved by Congress
a. Policy reason not to exercise jurisdiction
b. If the federal court retains jurisdiction in a certain case, it will get more similar cases
Ex. Gunn v. Minton: federal law issue was necessarily raised and actually disputed, but it was not substantial b/c it was not important to the federal system as a whole as the decision of the case would not have any impact on the federal system and patent considerations despite involving patent law
B. Diversity Jurisdiction
Article III, Section 2
Gives Congress the power to grant federal courts with diversity jurisdiction, for suits between citizens of different states or between citizens of a state and citizens of a foreign country
28 U.S.C. 1332 (a)-(c)
Statute granting federal courts with diversity jurisdiction, but narrower interpretation
(a): Requires that there is complete diversity such that no plaintiff US citizen can be from the same state as any defendant based on domicile
· Whenever a person relocates, there is a presumption of continuing domicile that can only be defeated to establish a new domicile if the person demonstrates both residence in a new state and an intention to remain in that state indefinitely
· Courts look at various factors including residence, exercise of political rights, ownership of property, employment, and social ties.
· A US citizen who is not domiciled in the US is not a citizen of any state within the meaning of this statute and therefore cannot sue in a federal court on the basis of diversity
(c)(1): Citizenship of artificial entities
· Corporations are citizens of the state where they are incorporated and where their principal place of business is (usually where the corporate headquarters are, also called the nerve center)
· Unincorporated entities are citizens of every state or foreign state of which any member is a citizen (for diversity purposes)
(b) Amount in controversy requirement:
The amount in controversy must exceed the statutory minimum of $75k exclusive of interests and costs (doesn’t typically include attorney’s fees unless there is a specific part of the contract providing for this, which would be atypical)
In determining if the amount in controversy is enough, courts only look at the plaintiff’s claim when the complaint is filed and see if it meets the amount required if the plaintiff got everything he is claiming
· A subsequent event that takes place after the complaint is filed to reduce the amount in controversy will never divest the court of jurisdiction
· A subsequent revelation that the amount in controversy at the time of the complaint was actually not sufficient will affect the court’s jurisdiction only if that revelation establishes the plaintiff’s lack of good faith
Good faith element:
The plaintiff must have alleged the amount in good faith
· Subjective component: the plaintiff actually knew or believed
· Objective component: what a reasonable person would have known
There may be circumstances where it is legally certain the plaintiff cannot recover the minimum, but where she can still establish good faith in alleging the matter in controversy
Ex. Coventry Sewage v. Dworkin: the plaintiff relied on a 3rd party’s invoice to determine the amount in controversy, so this established good faith both subjectively and objectively, but the actual amount was never able to reach the required minimum
C. Supplemental Jurisdiction
Supplemental jurisdiction is the authority of a federal court to hear claims over which the court does not otherwise have independent jurisdiction if the claim is factually related to another claim over which the court does have independent jurisdiction
Promotes efficiency and fairness because the cases will use similar evidence, hear similar testimony, etc. (due process evaluation)
Supplemental jurisdiction is a dependent basis for jurisdiction which must be connected to either a federal question case (1331) or a diversity case (1332) which are both independent bases for jurisdiction
28 U.S.C. 1367 (a)-(e)
Federal statute giving supplemental jurisdiction
(a): Power
Gives the court the power to hear a claim they don’t have jurisdiction over if it is factually related to the claim over which is has original jurisdiction
· Also comes from Article III Section 2 of the Constitution
· There must be a 1331 or 1332 claim that has a relationship with the state claim so related that they “look as one case” because of they have a common nucleus of operative facts which would mean it makes sense to bring the claims together as “one constitutional case”
· The federal claim must have substance, but the plaintiff does not have to prevail on the claim
· Ex. United Mine Workers v. Gibbs: the court dismissed the federal question claim so only the state law claim remained, but at the time of the complaint there was a non-frivolous federal claim with a common nucleus of operative fact as all claims came from the same ‘story’ so there was an independent basis for jurisdiction and supplemental jurisdiction
· Evaluation of whether the court has this power is based on evaluation upon the plaintiff’s complaint
(c): Discretion
The statute gives the court the power to hear the state claim, but they do not have to hear it
Court looks at fairness and efficiency to determine if they should exercise this power
· Look at if federal claims are dismissed before trial, then should be dismissed
· Look at if the federal claim is substantial and important, or if it’s more about the state claims
· Look at if the claim raises a novel or complex issue of state law
· Look at the potential of confusing the jury, but this can usually be remedied with a special verdict
Although courts decide if they have the power to hear the claim at the beginning of the case, they can choose to use their discretion not to hear the claim at any time during the case
(b): Potential for evasion
Bars supplemental jurisdiction in certain circumstances when a federal court’s jurisdiction is based on 1332 (the diversity statute)
Even if a federal court has 1332 jurisdiction over a claim, the court must evaluate if there is a potential for the plaintiff to evade the complete diversity requirement by way of the supplemental claim, and if so the federal court does not have the power to hear the supplemental claim
· Ex. Owen v. Kroger: the defendant impleaded a third party defendant and the plaintiff asserted a (supplemental) claim against that third party defendant who was later discovered to be from the same state as the defendant, the court saw this as a way to get around diversity by suing someone with the anticipation they will implead a non-diverse defendant, even though that was not the plaintiff’s intention here
· Narrows 1332 to be more demanding of complete diversity such that third party defendants also have to have completely diverse, when the original doctrine only applied to initial defendants, not third party defendants
· This makes exercising 1332 more difficult and narrows the scope of the plaintiff’s options under 1332
(d): for state claim dismissed for lack supplemental jurisdiction, allows the party 30 days after dismissal to re-file without punishment for SOL which may have already passed
VII. Removal
Removal is moving a case from a state court to federal court when the case could have been filed in federal court (per 1331, 1332, and 1367)
28 U.S.C. 1441 (a)-(c): General Removal Statute
(a): how to remove - note if it is removable the court must hear the case
1. You can remove if the federal court would have had original jurisdiction
2. Only defendants can remove
3. The case must be removed to the district embracing the state court (ex. LA state court to LA federal district court)
Proper removal makes venue automatically proper in the court to which the case has been removed
(b): applies to diversity cases only, sets another limitation on diversity removal
1. Does defendants: disregard citizenship of Doe defendants in diversity analysis since they are unascertained
2. Forum state rule: you cannot remove the case (even if diversity is satisfied such that the federal court had original jurisdiction per 1332) if any defendant is a citizen of the forum state (ex. One defendant is from CA and the plaintiff picked a CA state court, cannot remove)
a. Reasoning is that the purpose of diversity requirements is to prevent bias against the plaintiff, but since the plaintiff brought the case where the defendant is at home they aren’t concerned about bias
(c): applies to federal question cases only, never use if you can use (a) for removal
Applies when there are multiple claims, at least one of which the court has federal question jurisdiction over and another that is a pure state court claim which the court does not have supplemental jurisdiction over. Thus, (a) cannot apply because the entire case could not have been filed in the federal court. In such a case, the court must remove the entire case, then must sever and remand the state claim
· Not discretionary, mandatory. The court must hear the federal question claim and remand the state law claim (this is not inefficient because the two claims do not share a common nucleus of operative facts)
· Only the defendants to the federal claim must consent for removal
28 U.S.C. 1446 (a)-(d): Procedure for removal
(a): Notice of removal
The defendant must file a notice of removal in the district court
(b1): Notice Requirements
· Notice must be filed within 30 days of service of the complaint
· Notice must state the basis for removal
· Notice copy must be given to the state court and a notice given to the plaintiff
(b2a): Rule of Unanimity
All the defendants must consent and join in agreement to removal, but only one defendant’s attorney has to sign the notice
Ex. Ettlin v. Harris: the court improperly removed because not all defendants consented to removal
(b3): Exception for diversity jurisdiction cases:
If the case later becomes removable, you have 30 days from an amendment complaint to remove
(c): Exception for diversity jurisdiction cases:
1. if the case did not look removable but then something later makes it removable, you have 30 days from that time, with the max being one year from commencement of the action unless the plaintiff concealed jurisdiction in bad faith (ex. Concealment of the amount in controversy)
2. If the amount in controversy is not indicated on the complaint for whatever reason, the defendant can assess or indicate the amount in the notice of removal to determine that it satisfies the amount in controversy requirement as proving by a preponderance of the evidence
28 U.S.C. 1447 (a)-(e): Procedure following removal
(a) and (b) give the district court the power over the removed case
(c): a motion to remand the case back to state court must be made within 30 days of the filing of the notice of removal (unless remanded for lack of subject matter jurisdiction, this can be done at any time). The case will be remanded for procedural defect or lack of subject matter jurisdiction
(d): cannot appeal a remand for lack of subject matter jurisdiction or procedural defect (does not apply to discretionary remands)
VIII. The Erie Doctrine
Bottom line: The Erie Doctrine establishes that a federal court sitting in diversity should apply state substantive law to the resolution of the state claims presented to it from the state in which the federal court is sitting
Example: A federal court in CA would apply the state law a CA state court would apply to the claim
Choice of Law Rules:
The law the state court would find through its own choice of law rules will be followed by the federal court
Example: A federal court in CA would apply CA’s choice of law rules to identify the law applicable to the claim 
Federal courts will apply federal procedural law and state substantive law
· Procedural law is the manner and means through which substantive law is applied
· How claims are adjudicated
· Governs litigation
· Substantive law makes up the elements of the claim
· Governs everyday life and conduct
Conflict of laws analysis
· The Erie doctrine is used when it is difficult to determine whether something is procedural or substantive law
· Trying to solve potential conflicts b/w federal procedural law and state substantive law
· Want to prevent the federal gov’t from stepping in on the rights of the states
· Conflicts when federal law seems procedural but functions in a substantive way
Example: the statute of limitations may be considered procedural law because it determines the manner in which a claim is adjudicated as it tells you about the processing of the claim OR it may be considered substantive law b/c it extinguishes a right and determines if you have a claim at all
2 competing principles:
Supremacy: federal law trumps state law to the contrary
Federalism: all powers not granted in the Constitution are reserved to the states
· Per federalism, state substantive law is for the states to decide and only valid federal law to the contrary can trump state law
NO Federal Common Law:
There is no federal common law. Where there is no federal law, we use state law
· This would result in a lack of uniformity resulting in forum shopping
· This would frustrate the goal of diversity jurisdiction in providing a non-biased forum, thus discriminating unfairly
· The power to create common law is reserved to the states and federal courts were not granted the power to create common law
Law can only be created by statutes, formal rules, judge-made law, and the Constitution
The Constitution always trumps, issues are w/ the other 3 types of laws
A. Track One: Federal Statutes
Track One deals w/ when there is a potential conflict b/w a federal statute and state substantive law
The Track One Analysis:
1. Issue: what needs to be resolved?
2. Potential conflict: see if there is a potential conflict b/w federal statute and state procedural law
3. Sufficiently Broad: the federal statute is sufficiently broad to encompass the issue
a. If not sufficiently broad, the statute does not apply and there is no conflict, so state law would apply
b. If sufficiently broad, we have to know if the federal law is valid
4. Actual Conflict: look at the text of the federal law and the state law to see if there is a conflict
a. Federal laws should be interpreted narrowly to avoid conflict
b. If no conflict, the statute and the state law can both apply
c. If there is a conflict, we have to know if the federal statute is valid
5. Validity: federal statute is valid if it is rationally classifiable as procedural - if it is procedural it is Constitutional b/c Congress has the power to regular practice and procedure in federal courts
a. Procedural if it regulates the method, means, and manner
b. Low threshold, only needs to be arguably procedural
c. Doesn’t matter if it could be construed as substantive
d. If valid, the federal statute trumps state law to the contrary
Example: Stewart Org Inc. v. Ricoh Corp: the court was trying to determine if they should transfer the case, per federal statute 1404(a) they might per a forum select clause, but per AL state law they would not b/c they would not allow a forum selection clause weight.
· Per the dissent, the AL does not conflict w/ the federal statute b/c it doesn’t govern if they would transfer or not, it just affects the balancing of factors. The federal statute governs if they would transfer or not. Thus, there is no conflict if we interpret the federal statute narrowly.
· Per the majority, the federal statute is valid b/c it is arguably classifiable as procedural as a rule of transfer
B. Track Two: Formal Rules
Track Two Analysis deal w/ when there is a potential conflict b/w a federal rule of civil procedure (FRCP) and state substantive law
The Rules Enabling Act (REA) 2702 is a statute enacted by Congress giving the Supreme Court the power to create the FRCP
The Track Two Analysis:
1. Issue: what needs to be resolved?
2. Potential conflict: see if there is a potential conflict b/w federal statute and state procedural law
3. Sufficiently Broad: the federal rule is sufficiently broad to encompass the issue
a. If not sufficiently broad, the rule does not apply and there is no conflict, so state law would apply
b. If sufficiently broad, we have to know if the federal rule is valid
4. Actual Conflict: look at the text of the federal rule and the state law to see if there is a conflict
a. Federal rules should be interpreted narrowly to avoid conflict
b. If no conflict, the statute and the state law can both apply
c. If there is a conflict, we have to know if the federal rule is valid
5. Validity: a federal rule is valid if it (There is a strong presumption that a FRCP is valid)
a. 2702(a): rationally classifiable as procedural
b. 2702(b): does not abridge, enlarge, or modify any substantive right
i. Must only affect the means of the adjudication, not the substance
1. Examples: Cannot alter the elements of the claim by making it harder or easier to prove, cannot modify the requirements of proof
How we litigate or process a claim will obviously affect the outcome but it does not necessarily change the substantive rights
Examples:
· Hanna v. Plumer (Pt. I): Hanna served Plumer in accordance w/ the FRCP but not in accordance w/ MA state laws of service. The FRCP was valid b/c is did not alter the substantive rights of the parties, although it would affect the outcome because the claim would fail from service under state law but not federal law.
· If the federal law said you could only get an injunction but the state law said you could get an injunction and damages, this would be an example of a federal law abridging a substantive state right
3 methods to determine if law abridge, enlarge, or modify any substantive right:
1. Facial challenge only (Scalia): only look at the text of the FRCP, if it does not abridge, enlarge, or modify a substantive right on its face it is valid
a. Essentially, if it’s not substantive facially, it is valid
2. As applied (Stevens): sometimes procedural law has a substantive component, we have to look at the effects when the rule is applied. It is rare, but if a rule as applied alters a substantive right, that makes the federal rule invalid
3. Policy of the state (Ginsburg): should consider the policy behind the state to determine what the purpose/intent of the law was on the state substantive law to determine if there is an actual conflict
Example: Shady Grove v. Allstate: conflict b/c NY law did not allow class actions if a suit for statutory penalties whereas FRCP 23 does not say this so would allow a class action in this case
· Facially, this only changes the process for enforcing rights, not the rights themselves. Therefore valid
· As applied, this does not change any substantive state law. Therefore valid
· At the policy level, there is no conflict. The NY’s law’s purpose was to limit the remedy involved, not the ability to bring a class action. Therefore no conflict
C. Track Three: Judge-Made Doctrines
Where there is no statute or rule, federal courts have the inherent power traceable to Article III of the Constitution to fill in procedural gaps
The Track Three Analysis:
1. Issue: what needs to be resolved?
2. Potential conflict: see if there is a potential conflict b/w federal statute and state procedural law
3. Sufficiently Broad: the federal rule is sufficiently broad to encompass the issue
a. If not sufficiently broad, the rule does not apply and there is no conflict, so state law would apply
b. If sufficiently broad, we have to know if the federal rule is valid
4. Actual Conflict: look at the text of the federal rule and the state law to see if there is a conflict
a. Federal rules should be interpreted narrowly to avoid conflict
b. If no conflict, the statute and the state law can both apply
c. If there is a conflict, we have to know if the federal rule is valid
5. Validity: a federal rule is valid if it
a. Rationally classifiable as procedural
b. Not outcome determinative at the forum shopping stage: the outcome of the litigation will be the same as if it were tried in a state court
i. Determine if at the outset of litigation if it would offer a substantive advantage
ii. Will be outcome determinative if it functions to substantively to alter a state right
iii. Depends on how it operates in the context of the case
Example: Guaranty Trust Co. v. York: the state SOL had lapsed but the federal doctrine of laches allowed the plaintiffs to file w/in a ‘reasonable time’. The rule altered the outcome of the case b/c they could file in federal court but not state court. Thus, they would have the right in a federal court they wouldn’t have in state court, which is an advantage in federal court b/c it ‘revives’ a right that is dead in state courts, essentially creating a state right. Thus, the federal law is invalid as applied, and state law will be applied
Refined outcome-determinative test: would following the federal rule be outcome-determinative AND encourage forum-shopping?
· Must not be merely a reason to choose a federal court over a state court (ie because it’s more convenient) but a reason that you will have a substantive advantage in federal court over a state court
Example: Hanna v. Plumer (Pt II): Bringing the case in federal court was more convenient but did not give a substantive advantage. Hanna served Plumer in accordance w/ the federal law but not in accordance w/ laws of service. At the forum shopping stage, the law was not outcome determinative, because if she decided state court she could’ve used service in accordance w/ state laws and the outcome would be the same. Thus, the method of service was not outcome determinative at the forum shopping stage, and thus the federal law was valid
Twin Goals of Erie:
1. Prevent forum shopping that leads to a substantive advantage by sustaining uniformity across the federal system
2. Preserve the balance b/w federal and state governments by upholding federalism
a. Byrd Balancing
The Byrd Balancing test says if there is an essential federal policy (ie policy essential to the functioning of federal court) even if the federal procedural law provides a substantive advantage at the forum-shopping stage, we will still find the federal rule to be valid
· Modifies the outcome-determinative test, adding another layer of analysis
· An effort to make courts stop applying the outcome-determinative test so broadly as to basically apply to any federal procedural rule
IX. Joinder
Joinder is a method of aggregation of claims and parties
Rule 18: you can join as many claims as you have against a single opposing party
· Fair b/c you still need to satisfy SMJ and venue for each claim
· Promotes efficiency b/c it is more efficient to hear these claims together as they are b/w the same parties
A. Compulsory v. Permissive Counterclaims (Rule 13)
A compulsory counterclaim must be asserted while a permissive counterclaim may be asserted but does not need to be
Rule 13: Counterclaims
(a): Compulsory Counterclaim Requirements
1. Claim arises from the same transaction/occurrence as the opposing party’s claim
a. Evidence will be similar, factual overlap or legal overlap, etc.
2. Won’t require joining a 3rd party the court does not have jurisdiction over
3. Maturity: claim exists at the time the pleader has to serve their responsive pleading (ie when you have to file your answer)
a. Does not matter if you don’t ever file an answer (and default judgment entered against you)
If you don’t file the counterclaim and it meets these requirements, you have waived the counterclaim and thus lose the right to assert it
Purpose of the rule is to promote efficiency
Exceptions: counterclaim will not be compulsory even if it falls into the 13(a) requirements if:
1. Pending action in another case
2. Claim it would be a counterclaim to only used quasi in rem or in rem jurisdiction and not PJ
In this case, if you want to file the counterclaim you can, but you don’t have to and will not waive your counterclaim right by not filing it
(b): Permissive Counterclaims
· Can be filed at any time
· Any counterclaims that don’t fit into 13(a)
· Gives permission to file any counterclaim
Examples:
· Leonard v. Mideast Systems: MS had a default judgment entered against them for failing to pay legal fees and never filed an answer, then MS tried to raise a malpractice claim in a state court; court ruled that this was a compulsory counterclaim b/c it arose from the same transaction/occurrence as it would’ve been a defense to them not paying the legal fees; wouldn’t require another party to be joined over; and existed at the time they had to answer b/c they had all of the info and would’ve known if there was malpractice at that time
· Burlington v. Strong: B sued for reduction of S’s won damages per insurance after they lost the initial case, court says this is not a compulsory counterclaim b/c there is no significant overlap of facts and the judge in the first case instructed them to file this claim separately rather than allowing them to amend the complaint and b/c the claim did not exist until after S won the initial case so no maturity requirement
a. Jurisdiction over counterclaims
A compulsory counterclaim will meet the 1367 supplemental jurisdiction requirements b/c it is easier to satisfy the 1367 ‘common nucleus of operative facts’ analysis than it is to satisfy the compulsory joinder Rule 13 ‘same transaction or occurrence’ test
· 1367 should be interpreted more broadly b/c it still gives the court discretion to dismiss the claim, versus reading it more narrowly might cause a compulsory counterclaim to be dismissed, which would be counterproductive
· Minority rule is that 1367 and Rule 13 standards are treated as the same
A permissive counterclaim must meet its own basis for jurisdiction
· A counterclaim that doesn’t meet the Rule 13 ‘same transaction or occurrence’ test would often be treated as failing to satisfy the 1367 ‘common nucleus of operative facts’ test 
· Some treats treat the 1367 standard as more generous, so it’s possible to have a permissive counterclaim w/ supplemental jurisdiction
Example: Hart v. Clayton-Parker: Hart failed to pay her balance and sued CP under 1331 jurisdiction for their abusive debt collections. CP raised a state law counterclaim against Hart for failing to pay the debt. The court dismissed the counterclaim b/c they did not have SMJ over the counterclaim
No supplemental jurisdiction over a counterclaim if:
1. Anchor claim is a 1332 diversity claim
2. One of the joinder scenarios under the rule
a. Claims by plaintiffs against persons made parties by Rule 14, 19, 20, 24 and proposed to be joined as plaintiffs per 19 or 24
i. 1332(b) is only concerned w/ plaintiff evasion, not defendants, as the plaintiffs as the ones who may try to circumvent the diversity requirement
3. That scenario violates a jurisdictional requirements of 1332
a. Complete diversity
i. Intervention of a non-indispensable party will not violate complete diversity
ii. Joinder of a 3rd party will not violate diversity
1. Example: If P from state X sues defendant from state Y, defendant counterclaims and P impleads a plaintiff from state X, this does not violate complete diversity
b. Amount in controversy
i. Exception: Only requires that one claims against each defendant meets the amount in controversy, the entrance of another party that doesn’t meet the amount in controversy will not contaminate to prevent complete diversity
c. Kroger evasion
i. The plaintiff using the rules of joinder to get around the diversity requirement by filing an action against a diverse party and waiting for/anticipating the defendant to implead a non-diverse party
ii. Don’t look at the intention of the specific plaintiff, but look at them as a generic plaintiff, defendant, and third party plaintiff
Example: Exxon Mobil Corp v. Allapattah Services: The daughter met the 1332 amount in controversy requirements, but the parents and sister attempting to join did not. Their right arose from the same occurrence of the daughter being cut on a can and the subsequent treatment; there was a common question of fact b/c they had to prove the event and a common question of law b/c they have to prove the product was defective. Here, this was not a problematic joinder scenario because it prohibits defendants being joined by Rule 20, not plaintiffs and here the only defendant was Starkist, they were only trying to join plaintiffs
B. Permissive Joinder of Parties by Plaintiff (Rule 20)
Rule 20: Permissive Joinder of Parties by Plaintiff
People can be joined as plaintiffs/defendants if
1. They assert the right of relief together OR the right arises from the same transaction/occurrence AND
2. Any question of law or fact common to all plaintiffs/defendants will arise in the action
Broader than the same transaction/occurrence rule from Rule 13 because it just allows you to bring it rather than requiring it
C. Joinder of 3rd Parties (Rule 13 and 14)
a. Joinder of Parties by Defendants (Rule 13)
Rule 13(g) allows for crossclaims where a defendant files a claim against another defendant (or one plaintiff files a claim against another plaintiff)
· Permissive, does not have to be filed
· Uses the transactional test
· The crossclaim defendant must file an answer including compulsory counterclaims per Rule 13(a)
· Start as co-parties but end up as opposing parties
· Still name these parties as defendants for purposes of the other FRCP (mainly the complete diversity requirement of 1367)
Rule 13(h) allows a defendant/plaintiff to join another party to a counterclaim or crossclaim against as existing party when that new party may be joined pursuant to Rule 19 or 20
· Joinder under this rule must accord w/ either Rule 19 or 20
· In the analysis, treat the defendant making the counterclaim or crossclaim as if they are the plaintiff filing an original claim against the original plaintiff and the proposed joinder new plaintiff who we treat as co-defendants
· For SMJ analysis, the defendant is still considered a defendant even though we treat them as a plaintiff for the analysis
· Thus, for 1367 claims they will not fall into a problematic joinder scenario b/c this is not a claim by a plaintiff
Examples:
· Shoot v. US: Schoot sued the US for a tax refund and the US counterclaimed against Schoot for taxes owed and US attempted to join Vorbau under Rule 20 for taxes owed. Treating the US as a plaintiff and treating Shoot and Vorbau as co-defendants, the gov’t could join them under a Rule 20 analysis, and thus the US can join Vorbau under Rule 13(h)
· Hartford v. Quantum: Hartford sued Quantum for a declaratory judgment for insurance coverage of an explosion and Quantum counterclaimed against Hartford and attempted to join PI as a third-party defendant under Rule 20. Quantum acting as a plaintiff could join Hartford and PI under Rule 20 because both claims arose from the same accident/explosion and there was a common question of law on if it was qualified as either an accident or an explosion, so joinder is proper, and thus Quantum can join PI under Rule 13(h)
b. Impleader (Rule 14)
Rule 14(a) allows a defendant to file a 3rd party complaint again a new party who is or may be liable to indemnify the defendant for all or part of the plaintiff’s claim against him
· The defendant is adding the party and filing a claim against them
· The original defendant is the 3rd party plaintiff
· Will still be considered a defendant for purposes of rule 1367’s problematic joinder scenarios
· The new party will be considered a 3rd party defendant
· Allows the following claims:
· An impleader or indemnity claim by the defendant against the 3rd party defendant
· Counterclaims by the 3rd party defendant against the 3rd party plaintiff and crossclaims by the 3rd party defendant against a co-party 3rd party defendant
· Claims by the 3rd party defendant against the original plaintiff
· Claims by the original plaintiff against the 3rd party defendant
· Must arise out of the same transaction/occurrence
· Permissive rule so always seek leave of the court to add a 3rd party defendant, it’s up to the discretion of the trial court
· Factors:
· Prejudice to the original plaintiff
· Complication of issues at trial
· Likelihood of trial delay
· Timeliness of the motion to implead
Requires a relationship of indemnity such that the 3rd party defendant may be liable for all or part of the claim against the original defendant (ie claim by the plaintiff)
· Not sufficient that the original defendants claims the 3rd party defendant is at fault instead of the defendant, that does not give the defendant the right to bring in a 3rd party defendant
· This defense can be put into the answer and the plaintiff can choose to join the party as well or instead if they so elect
Example: Wallkill v. Tectonic: Wallkill sued Tectonic for breach of contract for the problems on a property they purchased and Tectonic moved to indemnify Poppe under Rule 14(a) on the ground that Poppe’s own conduct caused the problems on the property. Under Rule 14(a), this would require Poppe may be liable for all or part of the claim against Tectonic by Wallkill. The liability here arises from a contract. If Tetonic loses the breach of contract claim, Poppe is not going to be required to pay all or part of the damages. Thus, Poppe cannot be joined under Rule 14(a)
Rule 14(b) allows plaintiffs against whom a claim has been filed to implead a 3rd party for indemnity on the same basis that a defendant might b/c they have been put in the position of the defendant
· Essentially allows a plaintiff to do under this rule what a defendant can do under 14(a)
Example: Guaranteed Systems v. American National: Guaranteed sued ANC for breach of contract due to failure to pay. ANC made a compulsory counterclaim that Guaranteed was negligent in performance. Guaranteed moved to indemnify Hydrovac under Rule 14(b). Because Hydrovac was Guaranteed’s subcontractor, he was liable for all of part of the claim against Hydrovac. Thus, if there were proper SMJ here, joinder would be proper
D. Intervention (Rule 24)
Intervention is a joinder device through which someone who is not a party to the lawsuit but wants to be may intervene into the suit and become a party
· To intervene, you must file a timely motion with pleadings (identifying yourself as either a plaintiff or defendant) to intervene articulating the requirements
· Courts can make conditions limiting the right or allowance to intervene
If they are not necessary to resolve the case, even though they’re not diverse they can intervene
Rule 24(a)(2): Intervention as a right
The court must allow a party to intervene when they have met the following requirements:
1. Timely: a reasonable time from when the intervening party became aware that their interest in the action is no longer adequately protected
2. Interest in property/transaction: must be a legally recognized interest or at least a substantial interest in the lawsuit even if not legally protected; must be more than just a casual interest
3. Impair interest: low threshold test, if the 2nd prong is met this one likely will be satisfied, just requires that there will be real world consequences (ie as a practical matter)
a. Would-be intervenor has the burden of proof
4. Adequate representation: if another party adequately represents the interest of the absent party, the absent party may not intervene
a. Usually the key issue to the case
b. There is a presumption that the party is adequate representation if they the same objective or litigation goal
i. Concerns about the way the party will litigate the case before the case has begun are not sufficient
Court can dismiss a motion to intervene w/o prejudice so it can be re-filed later if it becomes apparent that the absent party is not being adequately represented
Example: Great Atlantic v. Town of East Hampton: AP sues Town claiming their law is unconstitutional and violates NY state law. The Group is an environmental group that wants to intervene as a defendant. Here, their motion was timely, they had an interest in the lawsuit b/c they helped to draft and sponsor the law, and that interest in upholding the law would be impaired if the law was found to be invalid. However, the court found that the Group was adequately represented by the Town b/c they had the same objective of upholding the law and b/c the had the same arguments in their answer. Therefore, intervention was not allowed.
Rule 24(b)(1)(B): Permissive Intervention
The court may allow intervention if the intervening party has a claim or defense that shares with the main action a common question of law or fact 
· Principal consideration is whether the intervention will unduly delay or prejudice the rights of the original parties
· Not intended to inject collateral issues into an existing action
Example: Great Atlantic v. Town of East Hampton: The court did not permit the Group to intervene b/c it would injection additional issues that would delay and complicate the case, mainly environmental concerns
a. Supplemental Jurisdiction over Intervenors
To determine if a court can exercise supplemental jurisdiction over a would-be intervenor under Rule 24(a)(2), courts ask if the party was indispensable (meaning needed/required to resolve the case)
· If they were indispensable, the court cannot exercise jurisdiction
· If the were not indispensable, the court can exercise jurisdiction
A party is considered indispensable if:
1. Their presence would destroy complete diversity AND
2. We cannot proceed w/o them, so they should've been named initially
Can you dispose of the claim w/o the intervenor?
· If yes, they’re not indispensable. If not indispensable, you can proceed even if it breaks diversity.
· If no, they’re indispensable. If indispensable, you cannot proceed if it breaks diversity.
Example: Mattel Inc v. Bryant: Mattel is suing Bryant for the drawings he developed while working for them, which Bryant then used while working for MGA. MGA intervened as a defendant under Rule 24. Mattel claimed the court could not have supplemental jurisdiction b/c MGA was an indispensable party. MGA was not indispensable and was thus properly joinder b/c the outcome did not legally bind them. Although it would be convenient to have them in the case, they were not required for the case’s resolution
E. Interpleader (Rule 22)
Interpleader is the joinder device used when there are multiple adverse claims against the same ‘stake’
· Only for diversity cases
· Claims are considered adverse because the claims are not compatible and thus cannot both succeed b/c the collective claims exceed the stake
· Examples:
· 2 people each claiming entitlement to ⅔ of a property have adverse claims but 2 people each claiming entitlement to only ½ of a property do not have adverse claims
· Not adverse if 2 people are injured from a car accident and they sue one person, but they are adverse if they sue the insurance company and claim more than the policy is worth
· Can be used by plaintiff or defendant
Process:
1. Determine if there are adverse claimants over a single stake
2. Litigate to determine who is entitled to the stake (or part of the stake) if anyone
If the stakeholder says that none of the claimants are entitled to the stake, then the stakeholder will also become a claimant. If they don’t have any interest in the stake, they will be dismissed from the action
· Example: Geller v. National Westminster Bank: The court consolidated the claim by the Gellers against the Bank and the claim by the Gluckmans against the Bank into a single case. Both were claiming the right to money that was to be distributed by the Bank. The Bank was not a claimant b/c they had no interest in the stake and would pay whoever was entitled to it. 
a. Rule Interpleader v. Statutory Interpleader
A party can proceed with an interpleader action under statute 1335 or Rule 22
Both require the joinder device of Rule 22 and are governed by the rule, but their jurisdictional basis differs
	
	Statutory Interpleader
	Rule Interpleader

	SMJ
	1335: Minimal diversity (at least 2 claimants are diverse) and the stake exceeds $500
	1332: Complete diversity (no claimant can be from the same state as the stakeholder) and the stake exceeds $75k

	Venue
	1397: District in which any claimant resides
	1391: normal rules

	PJ
	2361: PJ is proper if minimum contracts w/ the USA anywhere in the USA (‘nationwide’)
	Normal rules: long arm statute + Rule 4k1A

	Enjoining other proceedings
	2361: Court may enjoin all other suits against the stake
	Court may enjoin all other suits against the stake

	Deposit of stake w/ the court
	1335: must deposit stake w/ the court
	Option to deposit stake w/ the court


b. Enjoining state court actions
A federal court cannot enjoin a proceeding in state court unless one of the 3 exceptions applies:
1. Expressly authorized by Congress (ex. 2361 for 1335)
2. When necessary in aid of its jurisdiction
a. To protect the interpleader when there is a proceeding pending
3. Where necessary to protect or effectuate its judgments
a. When the proceeding is already over
Example: Geler v. National Westminster Bank: The court consolidated the claim by the Gellers against the Bank and the claim by the Gluckmans against the Bank into a single case. Both were claiming the right to money that was to be distributed by the Bank. The court could have granted an injunction to stop the proceeding in state court b/c this was in aid of their jurisdiction, as the court had jurisdiction over the stake, and the state court outcome might dispense of the stake. Therefore, the court could enjoin the state court proceeding in aid of its jurisdiction
F. Required Joinder of Parties (Rule 19)
Rule 12(b)(7): Motion to Dismiss for Failure to Join an Indispensable Party
Analysis:
1. Under the rule, are they are required party?
a. If not required, continue w/ lawsuit
2. If a required party, is joinder feasible?
a. If joinder is feasible, will require an amended complaint to name the party
b. Joinder is not feasible if the party is not subject to service of process, the court doesn’t have PJ, it would break SMJ, or there would be improper venue
3. If joinder is not feasible but required, should the court proceed w/o the party or not?
a. Preference is to proceed
b. Must be in equity and good conscience
A party is indispensable if you cannot proceed w/o them
2 differences in Rule 19(a) and Rule 19(b):
1. No balancing in 19(a)
2. Analysis is more stringent under 19(b)
Rule 19(a) asks if they are a required party that we should bring in, while Rule 19(b) asks if we can proceed w/o the required party. The question informs the analysis - Rule 19(b) is more demanding than Rule 19(a)
a. Required Party (Rule 19a)
Rule 19 tells you who is a required party and thus must be joined to the litigation
Required parties fall into 3 categories:
1. 19(a)(1)(A) - Complete Relief: Those w/o whom the court will be unable to accord complete relief among the existing parties
a. Can the parties get everything they want even w/o this party? Can the controversy be resolved w/o including this party?
2. 19(a)(1)(B)(i) - Prejudice to Absent Party: Those who claim an interest in the subject action and whose interest might be harmed in their absence
a. Similar to the Rule 24 requirement for intervention
b. Consider if the judgment would bind the party
3. 19(a)(1)(B)(ii) - Prejudice to an Existing Party: Those who have an interest in the subject of the action and whose absence might harm an existing party by exposing them to a substantial risk of double or multiple liability, or otherwise inconsistent obligations
a. Similar to Rule 22 requirements for interpleader
b. The judgments must be inconsistent such that you cannot complete both obligations
Examples:
· Maldonado-Vinas v. National Western: After a man died, his brother and wife both made claims to his annuities. The bank sent the money to the brother, and the wife sued the bank. The bank filed to dismiss the claim because the brother was an indispensable party and joinder was not feasible given lack of PJ over the brother. Here, it is possible that the wife could get what she wanted from the bank (or the bank from the wife) w/o involving the brother. The decision would not bind the brother to give the money back to the bank. Even though theoretically the bank may have to pay both the wife and the brother, they are different causes of action (invalidity of annuities and negligence) and thus the obligations are not inconsistent. The court found he was not a required party
· Provident Tradesmens Bank v. Patterson: Dutcher was not needed for complete relief b/c they were seeking only declaratory relief that Cionci was driving w/o permission. Dutcher had an interest in the litigation, but as the party was only seeking a declaration he was driving w/ permission and Dutcher could re-litigate this issue, as a practical matter the judgment would not impair or impeded his ability to protect his interest. Thus, risk of a potential lawsuit is not enough. Therefore, Dutcher would not be harmed by a judgment against the insurance company. Lastly, not joining Dutcher would not leave Lumbermens open to double or multiple liability b/c if Cionci was driving w/o permission, they would not have to pay, if another case found w/ permission they would have to pay - these are the only 2 outcomes, there’s no way they would have to pay more than once. Therefore, Dutcher is not a required party
b. Joinder Feasibility
Joinder is not feasible if:
1. The absent party objects to improper venue
2. Joining of the party would break SMJ
3. Court does not have PJ over the party
Example: Provident Tradesmens Bank v. Patterson: Joinder was not feasible b/c Dutcher has the same citizenship as the plaintiffs.
c. Indispensability (Rule 19b)
Even if a party is required and joinder is not feasible the court may proceed w/ the case even w/o the required party if it can do so in equity and good conscience
This is a due process analysis organized around the existing parties (plaintiff and defendants), the absent party, and the judicial system as a whole, looks for fairness and efficiency
· Requires a balancing of interests
· More demanding than 19(a)
· Court should proceed rather than dismiss if possible
Factors:
1. Plaintiff interest
a. Consider if there is a satisfactory alternative forum (typically state v. federal court considerations) where they can litigate the dispute
2. Defendant interest
a. The promptness of the 12(b)(7) motion is relevant to the analysis - shows if the defendant had a strong interest in joining the absent part
3. Absent party interest
a. Consider if the absent party might be harmed as a practical matter by failure to be joined
4. Judicial system
a. Consider the procedural picture of the case
i. Example: If there has already been a judgment or trial, would be inefficient to reverse
b. Interest in settling the dispute as a whole
5. Ability to shape the relief: first identify the harm, then see if you can avoid or ameliorate the harm
a. Can shape the relief to avoid a potential harm against the affected party, thus lessening or avoiding prejudice 
i. Includes use of joinder devices, such as inviting the absent party to intervene
ii. Can stay the litigation and require all suits to be completed first so that issues
iii. Can limit to monetary damages and not declaratory relief
iv. Can cap total liability if the plaintiff agrees to do so
Example: Provident Tradesmen Bank v. Patterson: There had already been a judgment and trial so would be inefficient to dismiss for failure to join an indispensable party. The plaintiff won the trial, so they didn’t want to re-litigate, there was a strong interest in preserving the judgment and substantial prejudice if they had to re-litigate. The defendant didn’t raise the motion at the trial level so this shows there wasn’t a strong interest by the defendant. The judicial system favors proceeding b/c it would be inefficient to re-litigate.
X. Class Actions
A class action is a joinder device where plaintiffs join behind a representative to sue a defendant because there are so many plaintiffs that joining them all is impracticable
· Can have a plaintiff or defendant class
· Do not have to identify all members of the class
· The class is identified by definition
A. Certification
The class must be certified: the named representative will move for certification so the class is subject to Rule 23 - requirements of 23(a) must be satisfied and must fall into one of the three 23(b) categories
· Rule 23(a) requirements embody due process: the first 3 requirements focus on efficiency, the last 2 rules focus on fairness
· The representative must articulate the existence of all 4 requirements of Rule 23(a), otherwise court will deny certification
· Party seeking certification has the burden
· Rule 23(c)(4) allows for an ‘issue’ class, meaning a class made with respect to particular issues (not claims), not very common
· Rule 23(f) allows appeal certification or denial of certification
Rule 23(c)(1)(a): must certify at an early practicable time, meaning you must move for certification as soon as possible
B. Requirements for a Class Action (Rule 23a)
Requirements from Jurisprudence (some courts require, others don’t):
1. Ascertainability: the class must be identifiable through objective description, not too complicated to identify them, identifies who will be bound
2. Cohesiveness: the members of the class are similar somehow, have commonality
Rule 23(a) Requirements:
1. Numerosity: The class is so numerous that joinder is impracticable
2. Commonality: There are common questions of law or fact among the class members w/ a common answer
3. Typicality: Claims or defenses of the representative parties are typical of the class
4. Adequate representation: Representative parties will fairly and adequately protect the interests of the class
Example: Chandler v. Southwest Jeep-Eagle: Numerosity is met b/c there are 50-150 class members and the parties are otherwise unmotivated to litigate b/c it is a small claim and they are otherwise unrelated. Commonality is met b/c they were all told that the contract was not negotiable and thus were all misled in the same way. Typicality is met b/c the representative’s claim comes from the same course of conduct. Adequacy is met b/c there’s nothing indicating he’s not motivated or doesn’t have incentive to represent the class, and there is nothing different/special about his claim indicating there’s a conflict.
a. Numerosity
The class is so numerous that joinder is impracticable
· Only requires joinder to be impracticable, not impossible, just inefficient or expensive or very difficult
· Fact-based determination
· No set number but sometimes 30-40 is the threshold
· Consider whether the parties are otherwise unrelated and unmotivated to sue individually b/c it is a small claim
Factors:
1. Judicial economy arising from the avoidance of a multiplicity of actions
2. Geographic dispersion of class members
3. Financial resources of class members
4. The ability of claimants to institute individual suits
5. Nature of the relief sought is injunctive or declaratory
1. Fluid classes
A fluid class is a class where the claim is temporary and likely to be satisfied by the time the class is certified, so the claim of the representative party is moot. BUT because the class includes current and future claimants, another class member can replace a moot representative
It is easier to meet the numerosity requirement w/ a fluid class b/c you’re including potential future parties, that would make joinder impracticable
b. Commonality
There must be commonality of the claims in the class as a whole. There must be a common question of law or fact among the class members
· Common nucleus of operative fact analysis, same elements giving rise to the same claims
· Does not require the same legal argument
· Presumption this is met when injunctive relief is sought
· Commonality is more clear when there is only an injunction sought
· Courts will be more skeptical on commonality when the request is for money damages
Commonality needs to lead to a common answer
· Can construe the common question to focus on commonalities rather than on differences
· Example: Walmart v. Dukes (Pt I): The plaintiffs argued there was a common nucleus of operative facts b/c the women who applied to get a raise or promotion all didn’t get it b/c of their gender. The common nucleus comes from the discretionary policy in place, but focusing on this could create disparity of facts, so the plaintiffs focused on how the policy was problematic rather than on the policy itself. The common question is whether the discretionary policy was likely to lead to discriminatory corporate culture.
· Do not have to prove what the answer will be at the certification stage, merely that the answer will be the same for all class members
· ‘Rigorous analysis’ which will require you to look at the evidence but should not require a probe into the merits
Example: Walmart v. Dukes (Pt I): The plaintiffs argued there was a common nucleus of operative facts b/c the women who apply to get a raise or promotion all didn’t get it b/c of their gender. The common question is whether the discretionary policy was likely to lead to discriminatory corporate culture. The common answer will be either yes or no for all of the class members. 
1. Sample case method
Method of using a random selection of claims and see if there is commonality among those claims. If there is, then there is commonality for the class and damages will be based on the sample set
· Method of ‘approximate justice’
· Defendant will pay about what they should
· Some will be more damaged than others and thus get less money than they are entitled to while some will be less damaged than others and thus get more money than they are entitled to
Example: Walmart v. Dukes (Pt I): at the trial level, the court looked at some of the claims in the class to see if there was discrimination in those cases
c. Typicality
Claims or defenses of the representative parties are typical of the class
· The named representative’s claim is similar to the class, he is actually a representative of the class
· Comes from the same course of conduct as the other claims came from
· Essentially ensures the named representative is a member of the class
· Does not need to be the same legal argument
· Presumption this is met when injunctive relief is sought
Typicality issues can be cured by narrowing the definition of the class, by creating sub-classes, or by allowing a member who is not adequately represented to intervene
· Example: Robidoux v. Celani: The class was complaining of delays in 3 different public assistance programs, but the representatives were only affected by 2 of these programs. The court proposed that the definition of the class was narrowed to only the 2 programs, that subclasses were separated out for each program, or that one of the people affected by the 3rd program intervene as a named plaintiff. These would all solve any typicality issues.
d. Adequate representation
There is adequate representation if the representative parties will fairly and adequately protect the interests of the class
· Only look at the named representative (not their counsel)
· Comparing the interest of the named representative and the interest of the class
· Need to ensure due process: fairness and efficiency of making sure absent parties are well represented as all member of the class are bound by the judgment (unless they opted out) so want to make sure absent parties are adequately represented per their due process rights
Two factors:
1. No conflicts
a. The representaitve isn’t seeking anything the class isn’t seeking
i. Look at the relief sought: if seeking the same objective they are adequately represented, if seeking different objectives they may not be
1. Example: If the named representative is seeking damages for himself and injunctive relief for the rest of the class
b. Defendants don’t have any special defense to the representative’s claim that wouldn’t apply to the rest of the class
2. Incentive to litigate for the class
a. Motivated to represent the class
C. Class Action Categories (Rule 23b)
Rule 23(b) Categories:
1. 23(b)(1): Separate actions create a risk of
a. (A): Conflicting standards for defendant
b. (B): Impair other potential plaintiffs
2. 23(b)(2): Declaratory/injunctive relief sought
3. 23(b)(3): Commonality predominates over differences AND a class action is superior method for fairness and efficiency considerations
a. Factors include:
i. Individual interests
ii. Ongoing litigations
iii. Desirability to have one action
iv. Difficulties in managing a class action
(b)(1) and (b)(2) classes are mandatory classes, while (b)(3) classes are damage classes
a. (b)(1) Classes
Notice/Opt-Out Rights
Class members are not entitled to notice or a right to opt-out, but the court has the discretion to grant it
· When allowing opt-out could cause inconsistent results, the court will not allow it
· Example: Boggs v. Divested Atomic Corp.: no opt-out was allowed b/c the potential result of different remedial schemes which the defendants cannot conform to
1. Protecting the defendant
23(b)(1)(A) classes are concerned with prejudice to the defendant
· Intended to protect the defendant from conflicting judgments, similar to Rule 19
Example: Boggs v. Divested Atomic Corp.: seeking injunctive relief to adjust the plant, health monitoring, and PI damages. Court certified under 23(b)(1)(A) to avoid the potential result of difference remedial scheme which the defendants cannot conform to. The dominant issue was medical monitoring and an injunction, with the monetary damages being added in as a sub-issue.
2. Protecting absent parties
23(b)(1)(B) classes are concerned with prejudice to absent parties if not treated as a class
· Intended to protect absent parties, similar to interpleader
· Concern where the result of the litigation will have a positive result for the named plaintiff, but not persons who are not represented in the lawsuit
· Concern is with the named party’s ability to adequately represent the entire class
Example: a seniority system is set by the court could cause a conflict of interest b/c if the named party got seniority status a class member may not be able to in their lawsuit 
Inappropriate for a court to consider the risks plaintiffs might not be compensated at the class certification stage b/c this is confusing the determination on the merits w/ the determination of class certification
· Example: In re Telectronics: Part of the settlement was the conditions was that the parent companies were excluded. The district court allowed this b/c they were concerned if they wouldn’t the plaintiffs wouldn’t be able to recover. Per a ‘test trial’ the parent company was unlikely to be found liable, but in settlement they offered $10 mil. Thus, the district court granted the certification, but this was inappropriate
3. Limited fund cases
23(b)(1)(B) classes are not restricted to limited fund cases but are mostly used in this context
· A limited fund means that there is only a set amount available
· Ex. trust assets, bank account, insurance proceeds, company assets in a liquidation sale
· There is concern w/ fair and proportionate distribution
When the class is seeking primarily monetary damages, due process requires notice and the opportunity to opt-out:
· If there is a limited fund, we will not allow opt-out
· If there is not a limited fund, we should allow opt-out
Characteristics of Limited Funds:
1. Total value of all the claims would be worth more than the amount available
a. Compare how much money is sought w/ how much is actually available
b. Must aggregate claims and liquidate the amount available
2. Funds must be limited pre-claims
a. Must not be artificially created as limited by the parties to prevent opt-out
b. Limited nature must pre-exist the plaintiffs’ claim and cannot be created by an agreement of the parties
3. Plaintiffs identified were treated equitably among themselves
a. Look at common theory of liability
Example: In re Telectronics Pacing Systems: A limited fund was artificially created by the parties by not including the assets of the parent companies of the defendants per settlement agreements. This was not a true limited fund as they had additional funds available, it was only the agreement b/w the parties to release them from liability that made this a ‘limited fund’
b. (b)(2) Classes
23(b)(2) classes are seeking declaratory or injunctive relief where the defendant has engaged in the same conduct w/ all of the plaintiff class members
· Because they are seeking injunctive or declaratory relief, the relief given will benefit all of the class members in the same way, so there are no conflicting interests
If plaintiffs seek monetary damages as well, a hybrid action can still qualify under (b)(2) if the damages sought are incidental to declaratory or injunctive relief 
· Incidental damages are those which class members are automatically entitled to b/c damages ‘flow from’ liability to the class as a whole
· Must not require individual determinations
· Uniform and can be determined by a mathematical formula (ex. A $1 overcharge for a product)
· Just because it doesn’t predominate over the injunctive relief sought does not mean it is incidental
Example: Walmart v. Duke (Pt II): Plaintiffs sought backpay, which is monetary damages. The entitlement to backpay depends on the facts of whether they were discriminated against and how long ago, so you would need individual determination and thus they are not incidental monetary damages. Thus, not entitled to certification under (b)(2)
Notice/Opt-Out Rights
Class members are not entitled to notice or a right to opt-out, but the court has the discretion to grant it
· Will not violate due process b/c they will all get the same benefit and they all have the same common objective/relief sought. Basically, being pleasantly surprised is fine
c. (b)(3) Classes
23(b)(3) classes are damages classes for when seeking certification for money damages
Requires notice and right to opt out
Not entitled to individual notice, just the best practicable notice
Requirements:
1. Predominance of common questions over individual differences
2. Superiority of class action as a method
3. Class must be ascertainable and cohesive (ie issues are the same)
Serve as a double-check on if this should really be treated as a class action
4 non-exhaustive factors:
1. Class members’ interest in adjudicating individually 
a. Consider if for a sizeable or small sum
b. Tells us that individual issues predominate
2. Other ongoing litigations 
a. Lots of opting out shows inefficient
b. Many other suits would make a class action inefficient
c. Show you’ve already been willing to proceed individually
3. No particular forum is more desirable: consider location of evidence and witnesses
4. Difficulty managing class action
a. Difficulties of individual notice, difficulty calculating damages, cost of distribution, few class members claiming a share of recovery
1. Predominance
Common questions must predominate over individual differences
· If the common questions don’t predominate, it will not be efficient to hear as a class action
· Common questions automatically predominate in a (b)(2) class b/c they come from the same event, courts require a cohesive class to ensure this, inherent in the (b)(1) and (b)(2) proceedings
· There are more common questions than individual questions, will mostly be dealing w/ common questions
· Worried about this b/c the plaintiffs are seeking money damages, which are often individualized such that a class action would not make sense
Example: Hanlon v. Chrysler Corp.: Variations in state law did not preclude a (b)(3) action b/c they were all essentially the same elements. The class excluded PI and WD claims to avoid individualization of the claims
2. Superiority
A class action must be superior to other available methods of adjudication 
· Requires the court to consider if alternative methods (ex. Individual suits, joinder, etc.) are better or not
· Ask if it more efficient to do this as a class action
Example: Hanlon v. Chrysler Corp.: Claims were small b/c for repair of a latch so are unlikely to proceed individually, the SOL had run in many state claims, there were multiple separate suits on the same issue which would be inefficient
D. Notice Requirements
Rule 23(c)(2) Notice: 
For (b)(1) and (b)(2) classes, the court may require notice and opt-out at their discretion, but there is no opt-out requirement as the chance of violating due process is lower here than in (b)(3) claims
For (b)(3) classes, notice and opt-out requirement
Notice must clearly and concisely state in plain language:
1. Nature of the action
2. The definition of the class certified
3. The class claims, issues, or defenses
4. That a class member may enter an appearance through an attorney if the member so desires
5. That the court will exclude from the class any member who requests exclusion
The right to notice and opt-out is individual and you cannot opt-out on behalf of another
· Example: Hanlon v. Chrysler Corp: One of the GA plaintiffs in the action attempted to opt himself and a class of GA plaintiffs out of the global class by filing a separate class action. He had successfully opting himself out but only himself as he cannot opt out others on their behalf
E. Settlement (Rule 23e)
Rule 23(e) is designed to ensure the fairness and reasonableness of class action settlements by requiring court approval of a class action settlement for reasonableness and fairness
· Applies to: 
· Settlements of class actions when a class has been certified
· When a court is asked to certify for purposes of settlement, or 
· Where a class moves for voluntary dismissal
· Requires sufficient notice to class members for all (b) class types
· For (b)(3) classes need a new notice unless the class is being certified for settlement
· Court may require a new opportunity to opt-out at their discretion
· Any settlement requires a fairness hearing to ensure the settlement is fair, reasonable, and adequate
· Have to disclose any side-deals that are not part of the settlement
· Court has discretion
· Members of the class can object to settlement and the court will take this into account
· Doesn’t matter if the class could’ve gotten a better deal, that’s not the job of the court to ensure
· Have to accept or reject the settlement as a whole (including attorney fees)
· Can tell them to revise
· Cannot accept only part of the settlement
Factors to consider
· Very few class members opting out shows the majority of class members chose to stay in, which is evidence of fairness
· No members benefit more than others, everyone is getting the same thing
· Goal of the lawsuit
· Enforceability
· Settlement was negotiated, not in haste
· Adequate notice to objectors
Example: Hanlon v. Chrysler Corp.: Settlement was considered to be fair b/c very few people opted out and they achieved the goal of the lawsuit to ensure the safety of the vehicles. Settlement was not immediate, showing it was bargained for. Every class member got the same relief and the class counsel was set up to enforce the judgment.
a. Settlement Only Classes
A settlement only class is class certification occurring simultaneously with settlement
· Settlement class must fall into one of the (b) categories and courts will consider the requirements more carefully
· Worrisome b/c settlement is contingent on certification so neither side will object to certification, so courts will be more skeptical
· Creates a concern that the counsel has come to agreement w/ an arms-length negotiation
Example: Hanlon v. Chrysler Corp.: Several class actions were filed in state courts and consolidated into a massive class action to create a single global class. As the issue that the Chrysler’s latch was already determined to be defective, some of the worry was dissuaded as some issues have already been litigated.
F. Calculation of Attorney’s Fees
Rule 23(h) requires court approval of the attorney’s fee award which will only be granted if the award is reasonable
· If the award is part of a proposed settlement, the court must accept or reject it as part of the overall agreement
2 methods for determining attorney’s fees:
1. Percentage method: percentage of the award
a. 25% is the benchmark
2. Lodestar method: hours worked x reasonable fee
a. Can be adjusted based on the value of your work
b. Usually get less money under this method than under the percentage approach
a. Class Action Fairness Act (CAFA)
CAFA settlement provision apply to all class actions in federal court
Must also satisfy Rule 23 but creates additional safeguards
28 U.S.C. 1712: Coupon Settlements: applies to settlements based on coupon/discount
· Calculate attorney’s fees by the coupons redeemed, not the total value of the coupons; attorneys get a percentage of that judgment
· Attorneys have to wait until a reasonable time after the coupons are issued
· Concern class action overly benefits the attorneys and named representatives over the class
28 U.S.C. 1713: class member can be made to pay attorney fees only if non-monetary benefits substantially outweigh the monetary loss
28 U.S.C. 1714: can’t give members a better settlement based on location (unless they suffered greater loss because of their location)
28 U.S.C. 1715: have to notify the state and federal gov’t of settlement as a potential objector
G. Subject Matter Jurisdiction Over Class Actions
· For 1331, nothing changes
· For 1367, can still use for supplemental claims
· For 1332 class actions, diversity is only required b/w named plaintiffs and named defendants - the class members do not have to be diverse
· Every member must individually satisfy the amount in controversy
· Exception w/ Exxon: court will have supplemental jurisdiction over members who do not meet the amount in controversy so long as the named plaintiff has met the amount in controversy
· But this only works when there is only one defendant
a. Class Action Fairness Act (CAFA)
CAFA gives another way to establish SMJ making it easier to get class actions into federal court under 1332(d):
· Applies to plaintiff class actions involving 100+ class members
· Amount in controversy must be an aggregated $5 million (total value of all claims)
· Can also aggregate the value of injunctive relief for the entire class
· No individual is required to meet any amount
· Minimal diversity: at least one member of the class is diverse from one defendant
Exceptions:
Allows certain classes to be heard in state court even though the case would otherwise fall w/in the act’s scope based on the fraction of plaintiffs in the home state - one is discretionary and one is mandatory
Removal to Federal Court
Easy to remove a claim that satisfies CAFA to federal court:
1. No time limit (other than 30 days from when it becomes removable)
2. No in-state defendant limit
3. No requirement for all defendants to consent in removal
4. Plaintiffs can’t choose to seek less than $5 million (the amount in controversy)
XI. Summary Judgment
A motion for summary judgment asks if it makes sense to go to trial, and will be granted if it is clear there’s no genuine issue of material fact
· Look at the evidence and determine if a reasonable jury could decide either way, if so there’s a genuine issue of material fact
· Material facts are facts relevant to the claim or defense
· Genuine issue if reasonable minds could differ
· When ruling on a MSJ, judge must draw inferences in favor of the party opposing the motion
· Judge cannot weigh the evidence, can only look at the sufficiency of the evidence
Example: Matsushita Electric v. Zenith: The court incorrectly granted SJ b/c the claim ‘made no economic sense’ and was therefore implausible. The judge drew inference in favor of the party making the motion when it should’ve drawn them in favor of party opposing the motion. The judge incorrectly weighed the evidence in doing so.
Contrast w/ 12(b)(6)
Difference from 12(b)(6) motion which challenges the legal sufficiency of the complaint b/c MSJ challenges the evidentiary sufficiency of the claim
· For 12(b)(6) you will focus on the complaint only and look solely at the allegations in the complaint
· For MSJ, you look at the entire record to see if there’s enough evidence to prove material allegations
· MSJ typically takes place post-discovery
A. Rule 56
Rule 56(a): Full or Partial Summary Judgment
Summary judgment can be full or partial
· Might be on only a small part of the claim
· Have to be precise, tell the court what you are seeking summary judgment on
· Must state the reasons for granting or denying the motion
· Works as a tool for efficiency to eliminate that which should not go to trial
Court will grant SJ if there is no genuine issue of material fact (this is the standard)
· Court has discretion to deny MSJ even when the standard is met, but this is rare and will only occur when there is a novel issue, so the rule uses ‘shall’
· Means that no reasonable jury could come to a different result
Rule 56(b): Timing
Final time to raise a MSJ is 30 days after the close of discovery (court will typically have a schedule)
Can file much earlier but could be considered premature
Rule 56(c): Evidence
Tells you what type of evidence you may submit, all documentary, no oral evidence, but everything exchanged during discovery which can be reduced to admissible evidence
Rule 56(d): Premature Motion
If the motion is premature, gives the court 3 options, but typically the court allows more time for exchange of information
Rule 56(e): Failure to Support or Address a Fact
Options for the court when the party fails to support or address a fact:
1. Give them the opportunity to do so OR 
2. Consider the fact undisputed OR
3. Grant SJ OR
4. Anything else the court finds fair
Rule 56(f): The court may raise the issue of SJ sua sponte OR grant on grounds not raised by a party
· Have to give the parties notice and opportunity to respond
B. Standard of Proof
The standard of proof is the amount of evidence a party has to offer to prevail at trial
To identify the standard of proof, need to look at the claim under the applicable substantive law
The standard of proof applicable to the claim should be applied at the summary judgment stage
3 standards of proof:
1. Beyond reasonable doubt (crim)
2. Clear and convincing evidence
3. Preponderance of the evidence (ie more likely than not, at least 51%)
a. Usually the standard applied in civil cases
Example: Anderson v. Liberty Lobby: The applicable standard of proof from the substantive law was ‘clear and convincing evidence’ of actual malice. Liberty Lobby has the burden of persuasion b/c they have to prove there is actual malice with clear and convincing evidence at trial. Anderson moved for summary judgment and met the burden of production. Now to oppose the motion Liberty Lobby has the burden of production to show a jury could find actual malice w/ clear and convincing evidence.
C. Burden of Production and Burden of Persuasion
The burden of persuasion is the amount of evidence needed to persuade the fact finder and depends on the standard of proof
· The burden of persuasion is on the person who would have to prove it at trial
· Typically the plaintiff for an element of a claim and the defendant for an element of a defense
The burden of production applies to both the movant and the nonmovant, each have a burden of production. The burden of production depends on if the moving party has the burden of persuasion
· The party moving for summary judgment has the initial burden of production
Moving Party w/o Burden of Persuasion
Can meet the burden of production by:
1. Negate an element of the claim w/ evidence
2. Show plaintiff’s evidence is insufficient
a. Can’t simply make a conclusory statement that there is insufficient evidence, have to show this by pointing to evidence in the record
Only need this for one element as the nonmoving party must affirmatively prove all elements
If the moving party meets their initial burden, this establishes a presumption the jury has to rule in their favor w/o a response by the nonmoving party. The burden of production shifts to the party opposing the motion to:
1. Rehabilitate the attacked evidence OR
2. Show evidence sufficient for genuine issue of material fact OR
3. Submit an affidavit that they need more time and/or discovery
Opposing party cannot rely on allegations in the proceedings, they need to rely on admissible evidence or evidence reducible to admissible evidence at trial
Moving Party w/ Burden of Persuasion
Must present affirmative evidence on every element to meet the burden of production
Nonmoving party does not need any evidence
Example: Celotex Corp v. Catrett: Catrett has the burden of persuasion at trial. Celotex moved for SJ, claiming they met their burden of production by showing that Catrett couldn’t provide evidence of exposure through discovery. However, various documents already in the record provided sufficient evidence. Thus, Celotex did not meet their initial burden of production as evidence was already in the record.
XII. Default Judgment
A default judgment is a judgment the court enters when the opposing party fails to timely respond to a claim (aka appear)
· A default judgment is a judgment on the merits meaning it addresses the merits of the claim and is not a judgment on merely procedural grounds
· Not a penalty or sanction on the defendant, it may be a decision by the defendant
· Plaintiff cannot recover more damages than those alleged in the complaint because we do not want to punish the defendant
· Can award less damages
A. Default
Rule 55(a): Once plaintiff has properly filed and served, if the defendant has not answered or responded w/in 21 days, the plaintiff can file for a default
· Have to show proof of service to the clerk and show the defendant was properly served, then the clerk will enter the default
B. Default Judgment by Clerk
Rule 55(b): A default judgment can be entered by the clerk if:
1. Sum certain: no calculation or proof required for damages, specific amount of liquidated damages
2. No appearance manifesting an intention to defend: not a general appearance, just anything after service showing that they plan to contest the case
Defendant must not be a minor or incompetent 
Default judgment will be entered by the court in all other cases
C. Default Judgment by the Court
To enter a default judgment, the judge will still evaluate the sufficiency of the complaint and must confirm that there is a valid claim
· 12(b)(6) is the minimum requirement, but can also consider other evidence and if the defendant shows up will hear him
· Defendant can participate in the hearing
· Strong policy toward adjudication on the merits, so the judge makes sure there is a clam and assesses the damages
· Default judgments are not favored
· Allegations in the complaint will be taken as true, as if the defendant confessed to them
Rule 60(b)(4): If the defendant appeared, they must be given 7 days notice before the hearing
· For appearance, the defendant must have given a clear indication of their intention to litigate after the lawsuit has been filed
· Waiver of service of process is not sufficient for an appearance as a waiver is substantively the same as accepting service of process, and therefore would defeat the purpose of the rule as every defendant who is served would be deemed to have appeared
Example: Rogers v. Hartford: Hartford did not answer or move to dismiss. They did not appear so they were not entitled to notice. Their waiver of service of process was insufficient for an appearance. They made a clear intention to litigate but these statements were made before Rogers filed his complaint and thus are not sufficient for an appearance.
D. Motion to Set Aside
a. Defaults (Rule 55)
Rule 55(c): A default can be set aside for good cause and will thereby allow the defendant to litigate
· Example: Would be set aside for good cause if you never received the complaint due (even though it was served properly) because of the negligence of another
· Policy is in favor of setting aside the default as courts prefer a judgment on the merits
b. Default Judgments (Rule 60)
A defendant can move to set aside a default judgment per Rule 60(b) or the court can set aside a default judgment sua sponte for a clerical error per Rule 60(a)
· Motion to set aside requires the defendant to submit evidence showing that he had a legitimate defense
Rule 60(c): Have to move to set aside w/in a reasonable time (but no more than 1 year)
Rule 60(b): Ground to Set Aside Default Judgment
· The default judgment will be void if the court lacks jurisdiction
· Can directly attack to overturn the judgment
· Can collaterally attack
· Mistake, inadvertence, surprise, or excusable neglect by the moving party
· Human error is usually considered excusable neglect
· Newly discovered evidence that couldn’t have been discovered in time w/ reasonable diligence
· Fraud, misrepresentation, or misconduct by an opposing party
· Any other reason that justifies relief
Factors to consider:
· If the court can alleviate concerns of the defaulting party (ex. Adjusting the damages)
· Potential prejudice to the plaintiff (ex. Witnesses not available, loss of evidence)
· Whether the default was willful or intentional rather than negligence
· Whether the defendant has a meritorious defense
Example: Rogers v. Hartford: Hartford did not answer or move to dismiss. They should’ve been able to set aside the default judgment for excusable error b/c they never received the papers due to human error w/in their company
XIII. Dismissals (Rule 41)
A. Voluntary Dismissal (Rule 41a)
A plaintiff makes a voluntary dismissal when they decide to w/draw from the action
Rule 41(a)(1): Doesn’t require court approval if at outset of the case, typically w/o prejudice
1. Before defendant answers or 
2. Files a motion or
a. If defendant files a 12(b) motion, can still voluntarily dismiss
3. All parties agree
Not a judgment on the merits, does not have to pay costs
Two dismissal rule: If you file a claim and get it voluntarily dismissed, then file the same claim and get it voluntarily dismissed again, that dismissal will be w/ prejudice
Rule 41(a)(2): Requires court approval for all other voluntary dismissals
· Presumption dismissal is w/o prejudice
· Court may place conditions on dismissal and if the plaintiff does not like the conditions they can w/draw the motion
· Plaintiff must be fully informed of the conditions of the court
B. Involuntary Dismissal (Rule 41b)
A court may make an involuntary dismissal sua sponte or on a motion by the defendant for a failure to prosecute
· Usually give the plaintiff notice (only won’t in extreme circumstances)
· Court has discretion to determine what time is too long to not prosecute, there is no time set in the rule
Can also dismissal as a sanction for failure to comply w/ federal rules or w/ a court order
XIV. Motion for Judgment as a Matter of Law (Rule 50)
Rule 50(a): If no reasonable jury could have found for the nonmovant after they have been fully heard on the issue during trial, the moving party can make a MJML
· Court has discretion, there is a preference to let the jury hear the case
· There is no genuine issue of material fact
· Judge must view the evidence in the light most favorable to the nonmovant
Comparison w/ MSJ:
· Difference from a MSJ is the timing
· In both, entitled to judgment as a matter of law
· MSJ is made before trial, MJML is after trial has commenced
· MSJ is supported by documents gathered during discovery (ex. Affidavits, answers in depositions, etc.) while MJML is supported by actual evidence 
· Documents show what the evidence at trial will be, but they are only a prediction of what the case will look like and the actual evidence may be different (ex. The witness submits an affidavit but testifies differently at trial)
· Court is more likely to grant a MJML than a MSJ b/c they’ve heard the party, seen more, and the case has been fully factually developed
A. When the motion can be raised
3 Times Motion Can Be Raised
1. At the close of plaintiff’s evidence (called a nonsuit in state court)
2. At the close of all of the evidence (called a motion for directed verdict in state court)
3. After the verdict (called a motion notwithstanding the verdict in state court)
a. Had to have filed a MJML at one of the earlier stages to file a MJML at this stage (state courts may not require this)
b. Called a renewed MJML
Courts are more reluctant to grant pre-verdict motions b/c a reversal would require a new trial, while a post-verdict motion would only require a verdict to be reinstated
Examples:
· Honaker v. Smith (1983 claims): On the 1983 claims, the court took Smith’s MJML under advisement. On renewed MJML after judgment, the court granted the MJML b/c the evidence was insufficient for a reasonable jury to find on behalf of Honaker. There was no evidence that Smith set the fire in his official capacity as a fire chief. There was no evidence other than the Honaker’s own observations that Smith wasn’t acting properly to extinguish the fire, and the defendants offered a lot of evidence that they acted appropriately. Therefore, no reasonable jury could find he was acting improperly under color of state law and Smith
· Honaker v. Smith (IIED): On the IIED claim, the court granted Smith’s MJML so it did not go to the jury. It is extreme and outrageous conduct to burn down someone’s house and this is likely to cause severe emotional distress. Therefore, Smith was not entitled to summary judgment. Because this was a pre-judgment verdict, the court was concerned and this led to this determination
B. Power of appellate court when reversing denial of MJML
Rule 50(e): gives the appellate court the ability to reverse the judgment of a trial court who improperly denied the motion. They then have these options:
1. Order a new trial
2. Direct the trial court to determine whether a new trial should be granted
3. Direct the entry of judgment (ie direct them to grant the MJML which was denied by the trial court)
Court of appeals has a wide range of discretion to choose from the 3 options
Court of appeals is allowed to do this because to prevent them to would work against efficiency by requiring additional trials unnecessarily
For factual disputes, the trial court should make determinations, but for issues of law the court of appeals is well situated to make determinations
Example: Weisgram v. Marley Co.: The district court denied Marley’s MJML and the jury returned a verdict in favor of Weisgram. The court of appeals found that Weisgram’s expert testimony was inadmissible, and without that evidence Weisgram has not presented enough evidence to sustain a verdict. The court of appeals directed the district court to grant the MJML.
XV. Motion for a New Trial (Rule 59)
A motion for new trial will be granted because something happened at trial that created an injustice which can only be corrected with a new trial
· Typically had to have objected during trial, if not you may have waived your objections
· Often filed in the alternative to MJML
· Error must be prejudicial, affecting the parties’ substantial rights
Rule 59(b): Motion must be made w/in 28 days after judgment
· Strict deadline, court cannot lift or extend
· Court may order sua sponte w/in 28 days per Rule 59(d)
Rule 59(a): Must be granted on grounds that it has been previously granted at common law
Potential Grounds for New Trial:
· Errors in the jury-selection process
· Erroneous evidentiary rulings
· Erroneous jury instructions
· Excessiveness or inadequacy of the verdict
· Misconduct by the judge, jury, attorneys, parties, or witnesses
· Newly discovered evidence
· Verdict is against the weight of the evidence
· Similar to the “no reasonable juror” standard of Rule 50 or MSJ
· Judge can weigh the evidence so there is a wider ability to grant MNT than MJML
· Court can draw inferences for either party b/c they can weigh the evidence
· A reasonable juror could find for the nonmovant, but it goes against the weight of the evidence
Example: Tesser v. Board of Education: The plaintiff motioned for a new trial on the grounds that the verdict was against the weight of the evidence. The evidence the defendants relied upon were the credibility of the witnesses, which the plaintiff argued should not have been enough b/c they were lacking credibility. The court decided that the witnesses credibility as determined by the jury was fine as courts will rarely overturn a jury’s assessment of witness credibility and therefore a new trial should not be granted.
XVI. Res Judicata
Res judicata: that which has already been adjudicated will not be adjudicated again
· Protects the system against inconsistent judgments and protects the parties from unfairness
2 doctrines:
1. Claim: set of operative facts giving rise to one or more rights of action
2. Issue: a discrete part of a claim, a question of fact or a mixed question of law and fact
a. Applies when it is a different claim
Claim preclusion prevents adjudication where it should have been adjudicated
Issue preclusion prevents adjudication where is has been adjudicated
How to Use Res Judicata
Claim and issue preclusion are not self-executing, the parties must bring it as an affirmative defense
· Can be raised by either party (ie by a plaintiff for a counterclaim)
· Defeats an otherwise legitimate claim
· Affirmative defenses must be raised in the answer, otherwise you waive it
· If the info you’re attacking is in the complaint you can raise res judicata via a 12(b)(6) motion
· If not the info you’re attacking is not in the complaint, you can raise res judicata as an affirmative defense per a motion for summary judgment
Issue preclusion may also be raised offensively to prevent the defendant from re-litigating an issue
· Courts are more leary when being used offensively
Intersystem Preclusion Principle
The law of preclusion the 2nd court applies is the law of preclusion the 1st court would apply
· Justification:
· Full faith and credit clause for state-to-state
· Federal statute for state-to-federal
· Supremacy clause for federal-to-state
· If first court is a federal court sitting in diversity, the federal court borrows from the law of the state in which it sits and thus the 2nd court will apply the preclusion law of the state in which the federal court sits
Example: The first judgment was in federal court. The federal laws of preclusion will be applied by a state court hearing a subsequent action.
A. Claim Preclusion
Elements:
1. Same claim
2. Final, valid, and on the merits
a. Not a judgment on procedural grounds
3. Same parties
All elements must be proven by the party raising the doctrine
a. Same Claim
1. Transactional test
Transactional test (federal courts): claims are the same if they are from the same transaction or series of transactions, same set of operative facts giving rise to these rights of action
· Reflects the rules of joinder - if you can bring it, you should
· Fairness is built into the standard
Restatement definition of transaction
What is a transaction is determined pragmatically:
1. Facts are related in time, space, origin, or motivation
2. Convenient trial unit
3. Conforms w/ parties’ expectations
Narrow exception if claim preclusion would create ‘unusual hardship’ b/c the due process right of the party would be violated
· Very rare, fairness is usually met
Example: Porn v. National Grange Mutual: Porn won a breach of contract action against NG, then brought a subsequent action for bad faith. These were considered the same claims b/c they arose from the same story of the accident and the treatment of the claim. There is significant factual overlap, more convenient to hear them together b/c would use the same evidence, and it wouldn’t be surprising for a bad faith claim to be brought w/ a breach of contract claim as they typically follow each other.
2. Primary rights theory
Primary rights (state court): claims are the same if they arise from a violation of the same primary right at the heart of the controversy
· The harm is the key - consider the harm that the plaintiff is claiming
· Define the claim narrowly, a specific harm flowing from the primary right
· Different legal theories doesn’t mean that per se there is a different claim, if the harm is still the same it is the same claim
Examples:
· LA Branch NAACP v. LAUSD: Plaintiffs had different legal theories (de facto v. de jure segregation) but the primary right of the equal opportunity of education was the same in the second case as in the first case. Therefore, the claim was barred by claim preclusion
· Porn v. National Grange Mutual: Breach of contract claim in the first case arises from the primary right to enforcing contracts. Bad faith claim is the second case is the primary right to be free from personal injury. Therefore, the claim wouldn’t have been precluded under the primary rights theory
b. Final, Valid, On the Merits
A judgment is final when it completely resolves dispute between the parties
· In federal court, final when judgment is entered even if you can appeal it
· In CA state court, if you can appeal or it is pending judgment is not final
A judgment is valid if the court had jurisdiction and gave proper notice and there was no fraud or mistake
· Waiving jurisdictional objections by not raising the issue
· Can collaterally attack if you do not appear
· Heavy burden to show fraud or mistake
· Presumption that a judgment is valid if it is final
A judgment is on the merits if it is a judgment on substantive grounds, not on procedural or technical grounds/defects (ex. Dismissed for lack of PJ or SMJ)
· Dismissal w/ prejudice is a judgment on the merits, this can be added to a dismissal on procedural or technical ground to make it on the merits
· Every judgment in favor of a plaintiff is on the merits
Example: Lumpkin v. Jordan: Case was removed on 1331 and 1367 basis and they declined to exercise 1367 jurisdiction over the state claim. The state claim was dismissed w/o prejudice so he could refile in state court. Thus, the judgment was not on the merits so there is no claim preclusion as this is not a judgment on the merits.
c. Same Parties
Only the parties to a lawsuit are bound by the judgment per the principle of mutuality
· Don’t want to bind someone who wasn’t given the chance to litigate per due process concerns
· Claims are person-specific, so claims against different parties are different claims even if they are related
· Same parties requirement is redundant, b/c even if claims are from identical fact patterns, claims against different parties are different claims. You will only be held liable or exonerated for what you did, not what others did.
· Has different obligations to each person, each has the right to sue and has their own claim
It is fair to treat parties as the same because:
1. Technically the same
2. Relationship is such that we should treat them the same
a. Similarity in law: Substantive law treats them as the same OR
b. Similarity in fact: Relationship b/w the parties is such that it is fair to treat them as the same
6 Exceptions:
1. Agreement: waiver of your right to not be bound by the decision
2. Pre-existing legal relationship: ex. employer/employee when the employer is vicariously liable for the employee’s actions
3. Representative capacity: ex. Class actions, actions by guardians, actions on behalf of another when formalized by law
4. Control of 1st litigation: provided the resources, financed the litigation, agree on or requested a certain strategy, used the same lawyer
5. Proxy for the 1st plaintiff: party from the 1st suit is controlling the 2nd suit
6. Statutory exception: Congress or state legislature mandated
a. Example: probate court and bankruptcy, as these technically ‘bind the world’
Example: Taylor v. Sturgell: Taylor was seeking the same plane plans as his friend Herrick who lost on the previous litigation. Although they were closely related b/c they were friends in the same club, the court limits the exceptions to formally recognized relationships. There was no evidence Taylor controlled Herrick’s suit. There was a potential argument that Taylor was acting as Herrick’s proxy, so the court remanded to determine this and they decided he was not. Therefore, none of the exceptions applied so the court did not treat them as being the same party
B. Issue Preclusion
An issue is a question of fact or a mixed question of law and fact
· Cannot be purely a question of law b/c it would be contrary to the system to ‘freeze’ an issue of law b/c the system evolves, a pure question of law can always be re-presented (subject to stare decisis) and can always be re-interpreted
· Facts are what happened/the events and law is how we should treat the facts tested against the law
Elements:
1. Same issue (‘identical’)
2. Actually litigated (raised, disputed, submitted)
3. Decided and necessary
4. Final and valid (not on the merits)
5. “Same parties” (non-mutuality)
All elements must be proven by the party raising the doctrine
a. Same Issue
The issues have sufficient factual and legal overlap such that they should be treated as the same
· Should be treated as the same
· Must be defined narrowly to protect the parties
· Does not necessarily have to be an ‘identical issue’, but should narrowly define the issue
· Different legal theories supporting or accompanying a question of fact of mixed law and fact do not per se mean there are different issues
· Must consider fairness: would the parties expect the issues to be treated as the same?
· Significant change in facts or law can make them different issues
· Consider these changes when deciding if it’s the same issue
· Not mechanical like claim preclusion is
· Consider justice and fairness when there are changes
Examples:
· Lumpkin v. Jordan: Lumpkin is claiming he was discriminated against for his religion and initially sued on a federal and state cause of action. He lost the federal claim b/c he was found to have been fired for legitimate reasons. For the state claim he would have to prove he was fired b/c of discrimination. But the issue of why he was fired has already been litigated. Thus, issue preclusion bars the case
· Smith v. Bayer Corp: The initial proceeding in federal court denied class certification. The second proceeding purported to use issue preclusion to deny class certification in state court. The similarity of the texts of the FRCP and the state rules of civil procedure applicable in this case although facially the same are not actually the same as applied. Thus, the same issue was not decided because the applicable law is different.
b. Actually Litigated
RULE: Formally raised, actual disputed b/w the parties, submitted to the court
· Not actually litigated if by default judgment or consent judgment
· Criminal or administrative proceeding could have preclusive effect on a proceeding in federal court as long as it is actually litigated and it is fair and efficient to do so
· Not actually litigated if in small claims court b/c not enough procedures
· If a party admits to it, it is not actually litigated (ex. If they plead guilty in a criminal case)
· Burden in criminal case is higher, so should be able to re-litigate in a civil case w/ the same issue
· Example: OJ Simpson: The standard of proof in the criminal case was higher than in the civil case, so he was criminally innocent but civilly liable for death
Example: Cunningham v. Outten: Outten was guilty of inattentive driving but this does not resolve the issue of liability or negligence b/c it was not actually litigated. It is possible she was driving inattentively but did not negligently cause the accident or was not liable or at least shared liability w/ Cunningham. Thus, the criminal proceeding was only determination of whether Outten was driving inattentively. Cunningham was entitled to an instruction of negligence per se b/c of violation of the statute, but the issue is not precluded
c. Decided and Necessary
Decided: the court determined the issue
· Can be express by the finding of fact
· Can be implied or inferred by the judgment if the jury could not have found as they did unless they decided this issue
Necessary: if we take the decision out of the judgment, the judgment would not stand
Alternative Determination:
If a decision is based on alternative grounds, there will not be preclusive effects for either issue (unless they are affirmed on appeal). This is b/c we cannot say it was necessary, as either alone would support the judgment
d. Final and Valid
Does not have to be on the merits
e. Same Parties
Non-mutuality: Only the party against whom issue preclusion is raised must be a party to the prior litigation
· Must have had a full and fair opportunity to litigate the issue
· Person asserting issue preclusion does not have to have been a party - can benefit but cannot be bound
Examples:
· Bernhard v. Bank of America: A probate court decided the issue of whether the $4k was rightfully w/drawn and thus not a part of the estate. Bernhard raised the same issue in a subsequent suit. Bernhard was able to litigate the issue in probate court b/c she was a beneficiary in the first suit and b/c she is the executor of the estate now, and the executor of the estate was a party in the first suit. BoA could assert issue preclusion even though they were not a party in the initial suit b/c Bernhard was a party in the initial suit.
· Smith v. Bayer Corp.: The initial suit denied class certification and enjoined the 2nd proceeding under the exception to the Anti-Injunction Act to protect it’s judgment in the 1st proceeding. The issue was whether the class could be certified. They were not the same parties even though Smith would’ve been a proposed class member under the initial proceeding’s class b/c the class was not certified in the initial proceeding.
