CIVIL PROCEDURE OUTLINE

INTRO TO PLEADINGS
1. Background
a. Fact Pleadings

i. Historically, there was a code/fact pleading system. However, this system was problematic because it placed too much emphasis on technicalities. 
ii. Requires the pleader to allege the ultimate facts as opposed to evidentiary facts or conclusions of law 

1. Ultimate Facts: facts stated at a level of detail that is sufficient to provide notice of the cause of action’s factual basis 

a. These are not conclusions of law

b. Evidentiary facts unnecessary 
iii. Epstein v. Blumenthal: 

1. Facts: Plaintiff was injured while walking down the street. A man carrying a ladder hit her, injuring her person and clothing.

2. Outcome: The complaint did not state the cause of action. 
3. Reasoning: Due to the complexity, high standards of the fact pleading system…it was inadequate that plaintiff alleged that the injury occurred because of the defendant’s negligent conduct. The issue was that the injury did not occur in exactly the way the plaintiff alleged in the complaint. Rather than letting the plaintiff amend her pleading, the court dismissed the case.

iv. Doe v. City of Los Angeles: [State case]

1. Facts: Plaintiffs brought suit against the Boy Scouts of America and the City of Los Angeles as non-perpetrators of sexual misconduct because they knew or should have known that an LAPD office sexually abused the plaintiffs. They alleged that the defendants failed to properly supervise and take measures to prevent the abuse. 

2. Outcome: Case was dismissed for failure to state a claim upon which relief can be granted. 

3. Reasoning:
a. No degree of broad construction of their pleadings can supply what is missing from them—allegations that defendants knew, had reason to know, or were otherwise on notice of past incidents of unlawful sexual conduct by Kalish with minors that triggered the duty on defendant’s part to take preventive measure to avoid acts of unlawful sexual conduct by Kalish in the future. 

b. Plaintiffs’ argument impliedly concedes what is plain on the face of their complaints: that their complaints fail to allege that defendants had knowledge of Kalish’s past unlawful sexual conduct with minors, which is the prerequisite for imposing upon these defendants liability for his subsequent sexual abuse of plaintiffs. That defendants had knowledge or notice of misconduct by Kalish that created a risk of sexual exploitation is not enough under the express terms of the statute. In the absence of sufficient allegations of knowledge or notice on the part of these defendants, their demurrers were correctly sustained
b. Notice Pleadings

i. Today, the federal courts use a notice pleading system. The complaint must be simple and just give notice to the other party. 

ii. According to Bennett v. Schmitt (Problem 1-6) "I was turned down for a job because of my race" is all a complaint has to say.
iii. However, this changes under Twombly and Iqbal
2. The Pleadings
a. Complaints and Answers  

i. Complaint: 
1. A civil action in federal court is commenced by filing a complaint

ii. Answer:

1. Response to the complaint
b. Rule 7: lists pleadings that can be filed in federal court:

i. A complaint;

ii. An answer to a complaint;

iii. An answer to a counterclaim 

iv. An answer to a crossclaim;

v. A third-party complaint;

vi. An answer to a third-party complaint; and

vii. If the court orders one, a reply to an answer.
c. Rule 8(e): pleadings must be construed so as to do justice   
3. The Complaint
a. Complaint: contains facts that show the right for which the law provides a remedy 
i. Contains the cause of action/claim

1. Cause of Action: term used in state court

2. Claim: term used in federal court 
b. Rule 8(d)(1): Each allegation must be simple, concise, and direct. No technical form is required.
4. The Claim: 
a. Claim: “a group of operative facts giving rise to one or more rights of action” 
b. Rule 8(a): A pleading that states a claim for relief must contain…

i. 8(a)(2): A short and plain statement of the claim showing that the pleader is entitled to relief; and
ii. 8(a)(3): A demand for the relief sought, which may include relief in the alternative or different types of relief.

1. Types: damages, injunctive relief, declaratory judgment 
c. When can courts impose a heightened pleading standard?

i. Higher pleading standard for fraud or mistake

1. Rule 9(b): “In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge, and other conditions of a person's mind may be alleged generally.”
a. Policy: “protect a defending party’s reputation from harm, to minimize strike suits, and to provide detailed notice of a fraud claim to a defending party” (also discourages frivolous claims)

ii. Statutory Exceptions

1. Example: Private Securities Litigation Reform Act 
5. Addressing Heightened Pleading Standards
a. Leatherman v. Tarrant County [court strikes down higher pleading standard]

i. Facts: Plaintiffs sued local officials, the county, and two municipal corporations that employed police officers. There was a forcible entry into the plaintiff’s home (the police thought they smelled narcotics) and the plaintiffs were assaulted during the entry. Plaintiffs asserted that the police conduct violated the 4th Amendment. 

ii. Outcome: The lower courts dismissed the complaint pursuant to a 12(b)(6) but SCOTUS held that the heightened pleading standard used by lower courts was improper. 

iii. Reasoning: It was improper for a federal court to apply a heightened pleading standard because it was not covered by 9(b) and therefore established a higher standard than that imposed by 8(a). Only Congress can apply a heightened pleading standard in civil cases. 

b. Swierkiewicz v. Sorema [affirming Leatherman]

i. Facts: Plaintiff was a Hungarian national, 53 years old, who had been dismissed by his employer, a French company. He brought suit alleging national origin discrimination under Title VII and age discrimination. His complaint included little in the way of factual allegations supporting an inference of national origin discrimination, other than his Hungarian nationality in a French company, and very little to support his claim of age discrimination. 

ii. Outcome: SCOTUS refused to impose a heightened pleading standard in employment discrimination cases filed under Title VII of the Civil Rights Act. Motion to dismiss reversed.
iii. Reasoning: 

1. It was sufficient that the plaintiff had alleged that he was terminated from his employment on account of his national origin and that he described some of the facts surrounding his termination, all of which were consistent with his claim. In response to the argument that application of simplified pleading standards in employment discrimination cases would “encourage disgruntled employees to bring unsubstantiated suits,” the Court replied, “Whatever the practical merits of this argument, the Federal Rules do not contain a heightened pleading standard for employment discrimination suits. A requirement of greater specificity for particular claims is a result that ‘must be obtained by the process of amending the Federal Rules, and not by judicial interpretation.” 

2. “Under a notice pleading system, it is not appropriate to require a plaintiff to plead facts establishing a prima facie case.” The complaint need only ‘give the defendant fair notice of what the plaintiff’s claim is and the grounds upon which it rests.’”  

6. The Answer:
a. Rule 8(b): Defenses, Admissions, Denials

i. 8(b)(1): In responding to a pleading, a party must…
1. 8(b)(1)(a): State in short and plain terms its defenses to each claim asserted against it; and

2. 8(b)(1)(b): Admit or deny the allegations asserted against it by an opposing party.

b. Options:

i. Admit (admitted allegations no longer at issue in the litigation)

ii. Deny

1. Rule 8(b)(3)
a.  General denial: deny all allegations in the complaint, including jurisdictional grounds

b. Specific denial: deny only certain allegations

iii. Affirmative defense
1. A defendant uses an affirmative defense to introduce additional information that will defeat an otherwise legitimate claim. 

a. 12(b)(6), in contrast, is used if that information already exists in the complaint

2. An affirmative defense does not deny any of the allegations supporting the plaintiff’s prima facie claim; rather, it alleges new facts that will, if proven, defeat the claim. 

3. Any affirmative defense must be pled. Failure to assert such a defense may operate as a waiver, although court may permit an amendment of the answer to cure the defect it the plaintiff will suffer no prejudice

4. Rule 8(c): requires defendant to raise any affirmative defenses to the plaintiff’s claim
a. Examples: duress, release, statute of limitations, qualified immunity
i. Qualified immunity: shields public officials from damages for civil liability so long as they did not violate an individual's "clearly established" statutory or constitutional rights. The immunity is available to state or federal employees, including law enforcement officers, who are performing their jobs.

ii. Bivens Actions: refer to actions for damages when there has been a violation of the U.S. Constitution by federal officers acting under the color of federal authority.  The plaintiff in a bivens action must demonstrate that a constitutionally protected right has been violated by federal officers.
iv. Lacking Information or Knowledge
1. Rule 8(b)(5): a party that lacks knowledge or information sufficient to form a belief about the truth of an allegation must so state, and the statement has the effect of a denial
v. Failure to Respond 
1. Failure to respond will be taken as an admission, except for allegations concerning damages   
2. King Vision v. J.C. Dimitri’s: Defendant did not respond in one of the designated three ways. Rather than allow the defendant to amend his answer, the court adopts a strict approach in line with the FRCP. Court rules that all of the allegations improperly pleaded are held to be admitted. 
7. Overcoming 12(b)(6)
a. Rule 12(b)(6): a motion to dismiss for failure to state a claim upon which relief can be granted 
i. In a 12(b)(6), the court takes the allegation of statement of facts as true 
1. Except, under Iqbal, the court does not take conclusory allegations as true 
ii. 12(b)(6) may be filed up through trial 
b. McDonnell Douglas
i. Facts: Establishes the standard for ruling on a motion for summary judgment in cases of employment discrimination 
ii. Outcome: At the MSJ stage, the plaintiff can establish a prima facie case without evidence sufficient to show discriminatory motivation [need not prove intent!]
1. Burden-shifting framework:

a. A plaintiff must first establish a prima facie case by a preponderance of the evidence (allege facts that are adequate to support a legal claim) 
i. For a prima facie Title VII claim, the plaintiff must show: 

1. That she is a member of a protected class

2. That she applied for job for which she was qualified 

3. That she suffered an adverse employment action; and, in addition, has 

a. The job was given to someone less qualified or the position remained available and the employer kept looking for someone with the same qualities as the plaintiff

4. Some minimal evidence suggesting an inference that the employer acted with discriminatory motivation

a. Such a showing will raise a temporary “presumption” of discriminatory motivation, shifting the burden of production to the employer 
b. Then the burden of production shifts to the employer, to rebut this prima facie case by articulating some legitimate, nondiscriminatory reason for the employee’s rejection.
c. Then the employee may prevail only if he can show that the employer’s response is merely a pretext for behavior actually motivated by discrimination.
iii. Reasoning: Fairness required that the plaintiff be protected from early-stage dismissal for lack of evidence demonstrating the employer’s discriminatory motivation before the employer set forth its reasons for the adverse action it took against the plaintiff 
c. Conley v. Gibson
i. Facts: African American workers sued their union, alleging that they failed to represent them equally and in good faith. It charged that the discrimination constituted a violation of petitioners’ rights under the Railway Labor Act to fair representation from their bargaining agent. 
ii. Outcome: SCOTUS reversed lower courts, finding that the complaint satisfied Rule 8 
1. The Conley “no set of facts” formulation permits outright dismissal only when proceeding to discovery or beyond would be futile
iii. Reasoning:

1. “We follow…the accepted rule that a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief” 
2. Following the simple guide of Rule 8(f) that “all pleadings shall be so construed as to do substantial justice,” we have no doubt that petitioners’ complaint adequately set forth a claim and gave the respondents fair notice of its basis.”
3. “The Federal Rules reject the approach that pleading is a game of skill in which one misstep by counsel may be decisive to the outcome and accept the principle that the purpose of the pleading is to facilitate a proper decision on the merits”

d. Bell Atlantic Corp. v. Twombly
i. Facts: Plaintiff’s complaint alleged that defendants entered into a conspiracy in order to thwart the de-monopolization of their regional markets. The plaintiff alleged that the defendants had engaged in parallel conduct. The question was whether the challenged anticompetitive conduct stemmed from independent decision (coincidence) or from an agreement, tacit or express (conspiracy).
ii. Outcome: The court held that a showing of parallel conduct was not enough. The plaintiff needs a plus factor in order show a reason other than regular market behavior to explain parallel conduct 
1. Parallel conduct can only support the inference of an unlawful agreement if the plaintiff pleads additional facts rebutting the presumption that such parallel conduct is driven by market considerations (“plus factor”). 
iii. Reasoning: 

1. “The inadequacy of showing parallel conduct or interdependence, without more, mirrors the ambiguity of the behavior: consistent with conspiracy, but just as much in line with a wide swath of rational and competitive business strategy unilaterally prompted by common perceptions of the market”

2.  “While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual allegations, a plaintiff's obligation…requires more than labels and conclusions, and a formulaic recitation of the elements of a cause of action will not do. Factual allegations must be enough to raise a right to relief above the speculative level on the assumption that all the allegations in the complaint are true (even if doubtful in fact).”

3.  “Here…we do not require heightened fact pleading of specifics, but only enough facts to state a claim to relief that is plausible on its face. Because the plaintiffs here have not nudged their claims across the line from conceivable to plausible, their complaint must be dismissed. 

4. If the claim is only supported by naked assertions of the elements of the claim, then the claim is insufficient 
e. Ashcroft v. Iqbal
i. Facts: Iqbal sued Ashcroft and Mueller, alleging that after 9/11 they adopted an unconstitutional policy that subjected Iqbal to harsh conditions of confinement on account of his race, religion, or national origin. 

ii. Outcome: The court held that Iqbal’s complaint was not plausible, failed 12(b)(6) 
iii. Reasoning: 

1. The complaint alleged that Ashcroft was the principal architect of the policy and Mueller was instrumental in adopting and executing it. However, these “bare assertions” amount to nothing more than a formulaic recitation of the elements. They are conclusory and not entitled to the assumption of truth. Overall, the complaint contained no facts suggestive of invidious intent. 

2.  “Taken as true, these allegations are consistent with petitioners’ purposefully designating detainees “of high interest” because of their race, religion, or national origin. But given more likely explanations, they do not plausibly establish this purpose. “

3. To survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted as true, to “state a claim to relief that is plausible on its face. A claim has facial plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable inference that the defendant is liable for the misconduct alleged. The plausibility standard is not akin to a “probability requirement,” but it asks for more than a sheer possibility that a defendant has acted unlawfully.”
4. Where a complaint pleads facts that are “merely consistent with” a defendant’s liability, it “stops short of the line between possibility and plausibility of ‘entitlement to relief.’” 

8. Steps to Determining the Sufficiency of the Complaint After Iqbal
a. Identify the elements of the claim

b. Identify conclusory allegations, as they are not entitled to the assumption of truth

i. Conclusory allegations: mere recitations of elements of the claim (ex. “X discriminated against me because of my race”)
ii. This has been interpreted differently 
c. Determine whether the remaining allegations (entitled to the assumption of truth) give rise to a plausible right to relief

i. Assess whether the non-conclusory facts alleged in the complaint directly or by inference provide support for each operative element of the identified cause
ii. Plausibility

1. Plausible claim: more than possible, doesn’t have to be probable

2. A plausible claim pleads factual evidence that gives rise to a reasonable inference that the defendant has engaged in the conduct complained of 
3. Judge will draw from experience and common sense to determine plausibility
4. Allegations of discrimination require a plus factor  
9. Note on Plausibility, Inferences, and Pleading Sufficiency after Iqbal
a. To survive a 12(b)(6) motion, an inference need only be reasonable, and reasonableness permits a range of alternative inferences, that is, inferences on which reasonable minds may differ. Discovery and trial will then reveal which of these competing and factually supported inferences is, in fact, true (or should be accepted as true). 

b. In Twombly, there were no facts from which a reasonable fact finder could infer an agreement in restraint of competition. Therefore, there were no competing inferences with the presumed inference that the defendants’ actions were motivated by their shared perceptions of the marketplace. In short, there was nothing from which a court could deduce, induce, or abduce the necessary plus factor.

c. The Court in Iqbal seems to have endorsed an approach to inferences that is less deferential to the pleader. Thus, it found that an inference of discriminatory intent for the dragnet arrest of Arabs and Muslims post-911 was “implausible” since there were “more likely explanations” for the defendant’s conduct. Specifically, the Court found that the “obvious alternative explanation” for the arrest and detention of Arabs and Muslims was the “nondiscriminatory intent to detain aliens who were illegally present in the United States and who had potential connections to those who committed terrorist acts.” 

d. At a more general level, the Court invited trial court judges “to draw on [their] judicial experience and common sense” in assessing inferences from the allegations in a complaint, a somewhat more active assessment of the complaint than contemplated by Twombly’s “savvy,” but deferential judge. In this way, the Iqbal Court seemed to ask judges to engage in a type of abductive reasoning under which the “most likely” premise for an event could trump reasonable inference to the contrary. 
10. Twombly and Iqbal Applied
a. Swanson v. Citibank: [7th Circuit, complaint survives 12(b)(6)]
i. Facts: Swanson filed a complaint charging that Citibank, Lanier, and PCI discriminated against her on the basis of her race when Citibank turned down her application for a home-equity loan. She alleged that they deliberately lowered the appraised value of her home far below its actual market value, so that they would have an excuse to deny her the loan. She charged that in so doing, they violated the Fair Housing Act, and the Equal Credit Opportunity Act. 

ii. Outcome: Court upholds claim based on the FHA but dismissed the fraud claim
1. Draws from the theory of Iqbal (more deferential to the pleader) 
a. Theory: notice is all that is required
iii. Reasoning: 

1. “Swanson’s complaint identifies the type of discrimination that she thinks occurs (racial), by whom (Citibank, through Skertich, the manager, and the outside appraisers it used), and when (in connection with her effort in early 2009 to obtain a home-equity loan). This is all that she needed to put in the complaint.” 

2. “As we understand it, the Court is saying… that the plaintiff must give enough details about the subject matter of the case to present a story that holds together. In other words, the court will ask itself could these things have happened, not did they happen. For cases governed only by Rule 8, it is not necessary to stack up inferences side by side and allow the case to go forward only if the plaintiff’s inferences seem more compelling than the opposing inferences. “

3. More details may be necessary for complex cases
b. McCleary-Evans v. Maryland Dept. of Transportation: [4th Circuit, complaint fails 12(b)(6)] 
i. Facts: Plaintiff alleged that she was highly qualified for a position with the Highway Administration yet was passed up because decision-makers had predetermined that they would select white candidates 

ii. Outcome: Plaintiff failed to state a claim upon which relief could be granted, motion to dismiss upheld
1. Draws from the application of Iqbal (less deferential to the pleader)
a. Application: seems to be requiring evidence
iii. Reasoning: 

1. While she did allege that the Highway Administration failed to hire her, she did not allege facts sufficient to claim that the reason it failed to hire her was because of her race or sex. To be sure, she repeatedly alleged that the Highway Administration did not select her because of the relevant decision-makers’ bias against African American women. But those “naked” allegations—a “formulaic recitation” of the necessary elements—“are no more than conclusions” and therefore do not suffice. 

2. While the allegation that non-Black decision-makers hired non-Black applicants instead of the plaintiff is consistent with discrimination, it does not alone support a reasonable inference that the decision-makers were motivated by bias. McCleary–Evans can only speculate that the persons hired were not better qualified, or did not perform better during their interviews, or were not better suited based on experience and personality for the positions. In short, McCleary–Evans’ complaint “stop[ped] short of the line between possibility and plausibility of entitlement to relief.” 
c. Littlejohn v. City of NY: [2nd Circuit, employment discrimination claim survives 12(b)(6)]

i. Facts: Littlejohn sued the city of NY, Baker, and Mattingly for numerous violations, including retaliation, disparate treatment, hostile work environment, violations of the §§ 1981 and 1983. Court tries to reconcile the McDonnell Douglas standard with pleadings as well as the new requirements set by Iqbal.
ii. Outcome: Employment discrimination claim survives 12(b)(6) 

1. In an employment discrimination case, the plaintiff does not have to plead intent at the beginning stage of litigation. 
2. Draws from the theory of Iqbal, which is more generous than its application. 
iii. Reasoning: 
1. Absent direct evidence of discrimination, what must be plausibly supported by facts alleged in the complaint is that the plaintiff is a member of a protected class, was qualified, suffered an adverse employment action, and has at least minimal support for the proposition that the employer was motivated by discriminatory intent. The facts alleged must give plausible support to the reduced requirements that arise under McDonnell Douglas in the initial phase of a Title VII litigation. The facts required by Iqbal to be alleged in the complaint need not give plausible support to the ultimate question of whether the adverse employment action was attributable to discrimination. They need only give plausible support to a minimal inference of discriminatory motivation. 
11. Must the Plaintiff Plead a Legal Theory? NO!
a. Johnson v. City of Shelby [SCOTUS, 2014]
i. Facts: Petitioners were police offers for the city of Shelby. They alleged that they were fired because they brought to light the criminal activities of one of the alderman. They charged the city with violating their 14th Amendment rights. 

ii. Outcome: The pleading was deemed sufficient even though the plaintiffs did not actually mention § 1983 in their complaint
iii. Reasoning: 

1. [Why 5th Circuit was wrong to say plaintiffs have to mention the statute/legal theory] Our decisions in Twombly and Iqbal are not in point, for they concern the factual allegations a complaint must contain to survive a motion to dismiss. A plaintiff, they instruct, must plead facts sufficient to show that her claim has substantive plausibility. Petitioners’ complaint was not deficient in that regard. Petitioners stated simply, concisely, and directly events that, they alleged, entitled them to damages from the city. Having informed the city of the factual basis for their complaint, they were required to do no more to stave off threshold dismissal for want of an adequate statement of their claim.
b. Kirksey v. R.J. Reynolds Tobacco [9th Circuit, 1999]

i. Facts: Wife alleged that her husband smoked more cigarettes than he otherwise would have because defendant falsely advertised that their cigarettes were not addictive. 

ii. Outcome: Dismissal affirmed. Plaintiff properly identified a legal basis for her claim, but she failed to respond responsively to the motion to dismiss. By standing on her complaint as if...it was the last piece of paper she would have to file in the district court...she forfeited her right to continue litigating her claim

iii. Reasoning: 

1. A claim should not be dismissed just because it is so novel that it cannot fit into an existing legal category. BUT, a claim that does not fit into an existing legal category requires MORE arguments by the plaintiff to stave off dismissal, if the defendant moves to dismiss on the ground that the plaintiff’s claim has no basis in law. Plaintiff must show that ALTHOUGH the claim has no basis in existing law, it lies in the natural line of the law’s development and should be recognized as part of the law. 
2. Critique: 

a. Contradictory to require the plaintiff to plead a legal theory after a 12(b)(6) is filed

b. How can a complaint satisfy 8(a)(2) while failing 12(b)(6)?

c. If no legal theory supports your claim, you will never have a claim. You can argue for a new legal theory, but Kirksey didn’t do this. 
PERSONAL JURISDICTION 
1. Introduction to Jurisdiction

a. Rule 8(a): A pleading that states a claim for relief must contain…

i. 8(a)(1): A short and plain statement of the grounds for the court's jurisdiction, unless the court already has jurisdiction and the claim needs no new jurisdictional support;

b. Court must have:
i. Personal Jurisdiction
1. Two Types: specific or general 
2. May be waived
3. Purpose: comport with due process
ii. Subject Matter Jurisdiction
1. Two Types: arising under and diversity 
2. Cannot be waived
3. Purpose: limit access to federal courts
2. Basics of Personal Jurisdiction

a. In Personam Jurisdiction: the ability of a court to exercise power over a particular defendant or item of property.
b. Rule 12(b)(2): motion to dismiss for lack of personal jurisdiction

i. Must be filed as soon as you are served

ii. Should be the first objection raised 
c. Scenario:

i. Plaintiff files claim against defendant

ii. Defendant files 12(b)(2) motion to dismiss for lack of personal jurisdiction

iii. If pleading specific jurisdiction, plaintiff must show minimum contacts and relatedness, then defendant can rebut by showing exercise of jurisdiction is unreasonable
iv. If pleading general jurisdiction, must show defendant has enough contacts that they are essentially at home in the forum 
3. Traditional Bases of Personal Jurisdiction 

a. Traditional Bases of Jurisdiction
i. Domicile: defendant is domiciled in the forum state
ii. Consent:
1. Voluntary Appearance: 
a. Defendant files an answer to the complaint without challenging the court’s jurisdiction. By doing this, defendant waives any potential objection to person jurisdiction. 
2. Contract: forum selection clause
3. Consent to Service on an Agent: express or implied

a. Express: defendant executes a document designating a particular individual or entity as her agent to receive process in suits brought against her in the forum state

b. Implied: may be created by statute 
iii. Transient or “Tag” Jurisdiction: if the defendant is voluntarily but transitorily in the forum and is properly served with process, the courts of the forum will have personal jurisdiction over the defendant (Burnham)
1. Does not apply to corporations
iv. Property in the State: property in the state must be related to the plaintiff’s claim (Shaffer)
1. In rem jurisdiction: bankruptcy and probate proceedings
2. Quasi in rem jurisdiction: occurs when the property is related to the claim; the court attaches the property 
b. If there is a traditional basis for personal jurisdiction, then there is no need to employ the minimum contacts analysis

c. If there is no traditional basis for personal jurisdiction, then employ the minimum contacts analysis 
4. Minimum Contacts Analysis (International Shoe)
a. Step 1: Identify the Parties and the Claim
b. Step 2: Look to Long-Arm Statute
i. Types of Long-Arm Statutes

1. Tailored 

a. Defendant must fall in one of the categories described under the long-arm statute 

2. Due Process (CA)

a. Ex. “The courts…will have personal jurisdictions over defendant…when consistent with due process”
b. Use minimum contacts analysis to determine whether jurisdiction is consistent with due process
c. Step 3: Look to Defendant’s Minimum/Meaningful Contacts 
i. General Jurisdiction

1. General Jurisdiction:
a. “A court may assert jurisdiction over a foreign corporation to hear any and all claims against it only when the corporation’s affiliations within the State in which suit is brought are so constant and pervasive as to render it essentially at home in the forum state” (Goodyear)

b. “For an individual, the paradigm forum for the exercise of general jurisdiction is the individual’s domicile; for a corporation, it is an equivalent place, one in which the corporation is fairly regarded as at home”
2. “At Home”

a. Domicile

i. State(s) of incorporation
ii. Principal place of business

1. The main place of business; the place where the high-level officers of a corporation direct, control, manage the corporation’s activities (i.e. headquarters)
2. Used in Perkins
b.  “Exception”
i. In exceptional cases, a corporation’s operation in a forum other than its formal place of incorporation or principal place of business may be so substantial and of such a nature as to render the corporation at home in that state. (Daimler)

ii. Requires a highly realistic appraisal of the facts and circumstances (International Shoe)

iii. Proportionality Test: (Daimler)

1. General jurisdiction calls for an appraisal of a corporation’s activities in their entirety, nationwide and worldwide. 

2. The more the business, the more unique the circumstances
3. Perkins: Defendant was a company incorporated in the Philippines. Its president moved to Ohio. Plaintiff sued defendant corporation in Ohio on a claim that neither arose in Ohio nor related to the corporation’s activities in Ohio. The court held general jurisdiction was acceptable because Ohio was the corporation’s principal, if temporary, place of business. 

4. Helicopteros: After a helicopter crash in Peru, the families of the deceased brought suit in Texas against the helicopter’s owner and operator, a Colombian corporation. The company’s contacts were confined to negotiations and purchasing in the forum. This did not resemble the kind of continuous and systematic general business contacts found to exist in Perkins. 

5. Goodyear: A bus accident outside of Paris killed two boys from North Carolina. The parents brought a wrongful-death suit in North Carolina alleging that the tire was defectively manufactured. Goodyear’s European subsidiaries (named in the suit) lacked any affiliation with the forum. A small percentage of the tires manufactured by the subsidiaries were distributed in North Carolina. Court held there was no general jurisdiction. Placing the product into the stream of commerce was not enough for general jurisdiction. 
6. Daimler A.G. v. Bauman: Daimler not at home in the forum, no general jurisdiction. Daimler was not incorporated in CA nor did it have its principal place of business there. Daimler did not have an agent in the forum or contacts substantial enough for the court to exercise general jurisdiction. 
7. DONE: No need to do reasonableness analysis if there is general jurisdiction
ii. Specific Jurisdiction

1. Specific Jurisdiction: plaintiff’s claim is related to defendant’s contacts with the forum
a. Ex. a products liability claim relates to a tire sold by Doublestar, a Chinese corporation, in Iowa
b. In order to exercise specific jurisdiction, the defendant must have “certain minimum contacts with [the forum] such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice”(International Shoe)

i. This means you must look to the defendant’s minimum contacts and determine whether they put them on notice
ii. Then determine whether the contacts are sufficiently related to the claim

iii. Then determine whether the exercise of personal jurisdictional would be reasonable 
c. Specific jurisdiction is a balancing formula in some jurisdictions

i. The stronger the contacts of the defendant with the forum, the looser the standard adopted by the court (Ex. but-for rather than proximate cause)
2. Minimum Contacts

a. How to determine whether there are minimum contacts? 
i. Contacts must be meaningful enough to put the defendant on notice (no unfair surprise)
ii. International Shoe: “the activities carried on in behalf of appellant in the State of Washington were neither irregular nor casual. They were systematic and continuous… They resulted in a large volume of interstate business, in the course of which appellant received the benefits and protection of the laws of the state, including the right to resort to the courts for the enforcement of its rights. The obligation which is here sued upon arose out of these very activities. It is evident that these operations establish sufficient contacts or ties with the state of the forum to make it reasonable and just, according to our tradition concept of fair play and substantial justice, to permit the state to enforce the obligations which appellant has incurred here” 
b. Indicators/Types of Contacts
i. Agent in the forum (International Shoe)
ii. Volume of business

1. More business makes it more likely there are contacts

2. If a defendant’s contacts are “casual,” “single, or isolated,” this may permit jurisdiction only in suits relating to those activities 

iii. Contract (Burger King)
1. Forum selection clause, choice of law clause
2. Ongoing obligations 
iv. Targeting of the forum
1. Advertising 

2. Soliciting 
a. “Regular and systematic solicitation of orders” (International Shoe)
b. Solicitation of business relationship (Burger King)
v. Purposeful availment (Burger King)
vi. Effect in the forum (Calder) 

1. Contact outside the forum has an effect inside the forum
2. Effects Test:
a. The defendant committed an intentional tort

b. Plaintiff suffered the brunt of the harm in the forum such that the forum can be said to be the focal point of the harm suffered by the plaintiff as a result of that tort

c. Defendant expressly aimed his tortuous conduct at the forum such that the forum can be said to be the focal point of the tortuous activity  
c. Stream of Commerce Theory (Asahi)
i. Pure Stream of Commerce Theory (Brennan):

1. Placing the item in the stream of commerce with the expectation that it will be sold in the forum state is sufficient to subject defendant to jurisdiction in the forum 

ii. Stream of Commerce Plus (O’Connor and plurality):

1. Stream of commerce is not sufficient by itself to establish minimum contacts

2. Must also have specific targeting of the forum/purposeful availment 
a. Ex. advertisements, soliciting, customer service in the forum 

iii. Stevens Approach: take the volume, value, and hazardous nature of the product into account

d. Personal Jurisdiction & The Internet

i. Zippo: website is treated as the contact; case is used to give a framework within which to do minimal contacts test 
ii. Three Types of Websites: 

1. Highly interactive: website might represent a meaningful contact

2. Moderately interactive (ex. Reddit): might represent a meaningful contact but must look at circumstances

3. Passive: no interaction, might represent meaningful contact but must look at circumstances 
3. Relatedness (Nowak)
a. What is the relationship between the claim and the defendant’s contacts with the forum?
b. Three Approaches 
i. Proximate Cause: causal connection between defendant’s contacts and plaintiff’s claim

1. Ex. International Shoe: company’s business led to tax liability → gets sued. Proximately caused the claim by not paying taxes. 
2. Defendant’s contact with the forum must be an element of the plaintiff’s claim
ii. Substantial Connection: meaningful relationship between claim and defendant’s contacts with the forum
iii. But-For: loose standard
d. Step 4: Reasonableness 
i. Balancing Test: the stronger the contacts, the harder it will be for defendant to rebut the presumption of reasonableness
1. Procedure:
a. A plaintiff’s satisfaction of the contacts and relatedness components of personal jurisdiction analysis gives rise to a strong presumption that the exercise of personal jurisdiction would be reasonable. 

b. Defendant may rebut that by showing the existence of a compelling case, indicating that jurisdiction would be extremely unreasonable and unfair under the circumstances, so much so that its exercise would violate Due Process Clause (ex. Asahi)
ii. How to show that exercise of personal jurisdiction is unreasonable?

1. Present a case of constitutional magnitude

a. Look to the interests of the defendant, the plaintiff, the forum, and the judicial system as a whole
b. “I cannot defend myself in the forum” because of evidentiary obstacles

i. Ex. State does not have power to call witnesses
iii. Factors to Consider (World Wide Volkswagen’s Gestalt Factors) 
1. Burden on defendant

2. Forum state’s interest in adjudicating the dispute

3. Plaintiff’s interest in obtaining convenient and effective relief 

4. Judicial system’s interest in the most efficient resolution of controversies 
5. The interests of other states in furthering their substantive [social] policies 
a. NOTE: balancing test between efficiency and furthering social policy
5. Exercising Jurisdiction Under Federal Long-Arm Provisions (Applies to Specific Jurisdiction)
a. General Rule: 
i. Rule 4(k)(1)(a): federal courts can borrow the long-arm statute of the state where the federal district court sits
ii. However, there are exceptions that allow federal courts to utilize federal rather than state provisions to obtain jurisdiction 
b. Exceptions:
i. Step 1: Look to Federal Long-Arm Statute

1. Rule 4(k)(1)(c): 

a. Allows federal courts to exercise personal jurisdiction “when authorized by federal statute”

i. Ex. Federal interpleader statute 
2. Rule 4(k)(2): 

a. Allows federal courts to obtain personal jurisdiction through worldwide service of process on claims brought to vindicate federal rights, if the plaintiff can show that the defendant is not subject to jurisdiction under the laws of any state and that the exercise of jurisdiction is constitutional

i. Summary:

1. Plaintiff’s claim must be a federal claim
2. Defendant must not be subject to personal jurisdiction in any state of the US
3. Minimum contacts analysis is tested under the 5th Amendment

ii. Step 2: Minimum meaningful contacts with the US as a whole
1. Look to the relationship between the plaintiff’s claim and the defendant’s contacts with the US as a whole
iii. Step 3: Reasonableness
6. Personal Jurisdiction Applied
a. International Shoe v. Washington
i. Facts: Washington sues International Shoe for failure to pay certain taxes. International Shoe was a Delaware corporation that did not have offices in Washington. However, it did have salespeople living there and selling their products (agent in the forum).
ii. Outcome: Court upholds PJ
iii. Reasoning:
1. Must have “certain minimum contacts with [the forum] such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice” 
2. The commission of some single or occasional acts may be sufficient
3. The activities carried out on behalf of International Shoe were “neither irregular nor casual. They were systematic and continuous throughout the years in question. They resulted in a large volume of interstate business in the course of which appellant received the benefits and protections of the laws of the state, including the right to resort to the courts for the enforcement of its rights”
b. McGee v. International Life 
i. Facts: Plaintiff recovered a judgment in a CA state court against defendant on an insurance contract. The issue was whether CA erred in exercising jurisdiction over International Life. 
ii. Outcome: Court upholds PJ
iii. Reasoning:
1. Minimum Contacts: the suit was based on a contract which had substantial connection with CA, the contract was delivered in CA, the premiums were mailed from CA, the insured was a resident of CA when he died, the nonresident defendant solicited a reinsurance agreement with a CA resident
2. Reasonableness: “it cannot be denied that CA has a manifest interest in providing effective means of redress for its residents when their insurers refuse to pay claims. These residents would be at a severe disadvantage if they were forced to follow the insurance company to a distant State in order to hold it legally accountable”
c. Hanson v. Denckla [purposeful availment]
i. Facts: Delaware refused to give full faith and credit to a Florida judgment. Delaware claimed Florida had no jurisdiction over the Delaware trustee named in the suit. 
ii. Outcome: No minimum contacts, no PJ
iii. Reasoning: “it is essential…that there be some act by which the defendant purposefully avails itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws”
1. Minimum Contacts: company has no offices in Florida, transacts no business in Florida, none of the trust assets has ever been held or administered in Florida, no solicitation of business in Florida 
iv. Critique: this holding is inconsistent with International Shoe. There were contacts sufficient to put the defendant on notice. There were regular communications between the trustee in Delaware and the beneficiary in Florida for 8 years. Purposeful availment is not a requirement but a type of minimum contact. 
d. Burger King Corp. v. Rudzewicz [purposeful availment]
i. Facts: Defendants entered into a long-term contract with Burger King whereby they would operate a franchise. Burger King sues defendants for breach of contract after they stop paying. 
ii. Outcome: Court upholds PJ
iii. Reasoning: Where the defendant deliberately has engaged in significant activities within a State, or has created continuing obligations between himself and residents of the forum, he manifestly has availed himself of the privilege of conducting business there...it is not unreasonable to require him to submit to the burdens of litigation in that forum 
1. “Where a forum seeks to assert specific jurisdiction over an out-of-state defendant who has not consented to suit there, this “fair warning” requirement it satisfied if the defendant has purposefully directed his activities at residents of the forum and the litigation results from alleged injuries that “arise out of or relate to” those activities” 

2. Foreseeability: “the foreseeability that is critical to due process analysis…is that the defendant’s conduct and connection with the forum state are such that he should reasonably anticipate being haled into court there” 
3. Minimum Contacts: Defendant reached out of Michigan to negotiate with Florida corporation for purpose of long-term franchise, 20-year relationship envisioned continuing contacts with BK in Florida, Defendants knew decision-making authority vested in Miami headquarters, Miami and Michigan headquarters had continuous communication, there was a choice of law clause in the contract
4. Reasonableness: Defendant argued there was a disparity of bargaining power, thus it was unreasonable. However, court held’s the state had an interest in the matter. Dissent disagrees, saying it is unfair to require defendant to try a case in Florida. 
e. Calder v. Jones [effects test]
i. Facts: Jones sued defendants for defamation after they wrote an article about her. 
ii. Outcome: Court upholds PJ
iii. Reasoning: Inquiry focuses on the relationship between the defendant, the litigation, and the forum
1. Minimum Contacts: South and Calder edited/wrote an article they knew would have a potentially devastating impact on Jones in CA. They knew the brunt of the injury would be felt by Jones in CA. They must have reasonably anticipated being haled into court in CA
a. Calder: supervised the article published in CA, communicated with Jones’ husband and refused to print a retraction
b. South: frequently traveled to CA on business, made the phone call to Jones’ husband, he wrote the actual article (the article was the long arm of the defendants in Florida)
2. Reasonableness: Plaintiff was harmed in CA, case will further policy in CA
f. Walden v. Fiore [effects test]
i. Facts: Fiore (from Nevada) was detained first in Puerto Rico then in Georgia (by Walden) for having cash (almost $100k) for potentially illegitimate reasons. Later, Walden files affidavit to show probable cause for the forfeiture of funds. According to Fiore, this affidavit misrepresented the encounter at the airport. 

ii. Outcome: No minimum contacts, no PJ
iii. Reasoning:
1. Minimum Contacts: Walden never traveled to, conducted activities within, contacted anyone in, or sent anything to Nevada. His only contact with Nevada is Fiore. Walden’s relevant conduct occurred entirely in Georgia and the mere fact that his conduct affected plaintiffs with connections to the forum state does not suffice to authorize jurisdiction. Although the affidavit was a contact, it was not a meaningful one. Claim was not for defamation but unlawful seizure and no contacts were relevant to the seizure.
g. World-Wide Volkswagen Corp. v. Woodson [stream of commerce pure]
i. Facts: NY residents purchased an Audi from the NY dealer and were driving the vehicle through Oklahoma. On the road in Oklahoma, there was an incident with the car.  
ii. Outcome: Jurisdiction could not be based on the customer’s unilateral act of driving the vehicle to Oklahoma 
iii. Reasoning: a defendant’s placing goods into the stream of commerce with the expectation that they will be purchased by consumers within the forum State may be sufficient 
1. Court appears to endorse stream of commerce pure
2. Here, jurisdiction was denied because the court found that the stream of commerce ended in NY, rather than Oklahoma. Additionally, NY did not have minimum contacts with Oklahoma. 
h. Asahi Metal Industry Co. v. Superior Court of CA [stream of commerce+] ] [*plurality opinion*]
i. Facts: Motorcycle accident in CA. Plaintiff, a CA resident, sued the Taiwanese manufacturer of the motorcycle’s tire tubes. The tube manufacturer then cross-claimed against Asahi, the Japanese make of the valve. Asahi contested jurisdiction. The CA resident dropped out of the suit so it ended up only between the Taiwanese and Japanese parties. 
ii. Outcome: Unreasonable to subject Asahi to personal jurisdiction in CA, no PJ
1. O’Connor Plurality: stream of commerce +
2. Brennan: stream of commerce pure
3. Stevens: take hazardous nature, volume, value into account
iii. Reasoning:
1. Minimum Contacts: Asahi did not seek out customers in the US, had no distributor there, no promotions, no website 
2. Reasonableness: 
a. Burden on Defendant: Burden on defendant is severe (must traverse from Japan to CA and submit to a foreign judicial system)
b. Interest of Plaintiff/Forum: the interests of the plaintiff and the forum are slight (all that remains is an indemnification claim, the plaintiff is no longer a CA resident, case primarily deals with indemnification now rather than safety standards)
iv. Critique: problem here because the court first determines reasonableness then goes to minimum contacts. This is the wrong order. 
i. McIntyre Machinery Ltd. v. Nicastro [stream of commerce++] [*plurality opinion*]
i. Facts: Nicastro lost four fingers due to a problem with McIntyre’s machinery. He brought suit on a claim of products liability. 
ii. Outcome: No minimum contacts, no PJ
1. Kennedy Plurality: seems to indicate that there is no jurisdiction because there was no targeting of the forum nor did the defendant submit itself to the power of the sovereign (heightened stream of commerce pure as laid out by O’Connor in Asahi)
2. Breyer: one sale is insufficient to establish jurisdiction (although this is inconsistent with International Shoe)
3. Ginsburg: there should be jurisdiction because by targeting the US as a whole, the corporation affiliated itself with every state. However, this is not the International Shoe test. 
iii. Reasoning: “The defendant’s transmission of goods permits the exercise of jurisdiction only where the defendant can be said to have targeted the forum; as a general rule, it is not enough that the defendant might have predicted that its good will reach the forum” (stream of commerce +). 
1. Minimum Contacts: product was sold in NJ, injury occurred in NJ, four machines sold in NJ, Nicastro’s boss went to a Las Vegas convention where he heard about the machine and decided to purchase it, McIntyre America is exclusive distributor for McIntyre UL, McIntyre UK owns a patent in the US
iv. Critique: this result is inconsistent with International Shoe. McIntyre America acted as McIntyre UK’s agent in the form, there was systematic and continuous interaction with the forum, it was not fortuitous that it was sold in the forum. These contacts would also be meaningful under Calder.
j. Nowak v. Tak How Investments, Ltd.
i. Facts: Plaintiff brought a wrongful death claim after his wife drowned in a pool in Hong Kong. 
ii. Outcome: Court upholds PJ
iii. Reasoning:
1. Minimum Contacts: advertised in international magazines, direct solicitation by mail to MA, contract with a resident of the forum (Kiddie, MA Corp.), reservations taken, promotional materials sent, exclusive relationship with Kiddie
2. Relatedness: Tak How’s MA-related activities set in motion a chain of reasonably foreseeable events resulting in Mrs. Nowak’s death; But-for the defendant’s contacts with the forum, there would be no claim

3. Reasonableness:
a. Burden on Defendant: defendants only place of business is in Hong Kong but it is always costly to litigate in a foreign jurisdiction. Defendant has not alleged anything special or unusual about its situation

b. Forum’s Interest: MA has an interest in protecting its citizens from out-of-state solicitations of unsafe products

c. Plaintiff’s Interest: doubtful that Nowaks could adequately resolve the dispute in Hong Kong (rules different, political instability)

d. Judicial System: efficient administration of justice is more likely in MA
iv. Critique: court erred because the court put relatedness first and then contacts after. This is the wrong order (inconsistent with International Shoe)
7. Challenging Personal Jurisdiction
a. Direct Attack: 
i. Scenario #1
1. P sues D in USDC
2. If D files a 12(b)(2), this is a direct attack (must be raised by motion or answer, whichever is first)
ii. Scenario #2

1. P sues D in USDC

2. D does nothing and there is a default judgment against him. 

3. What can D do before the same judge?

4. D can file 60(b)(4) motion asking the trial court to set aside the judgment on the ground that it is void (can file this at any time)
5. What if D does not file 60(b)(4) but wants to appeal the judgment?


6. D can do this. This is a direct attack as well
b. Collateral Attack:
i. Scenario:

1. P files an action in NY St. Ct. against D

2. If D did not show up in proceeding #1, in proceeding #2, he may collaterally attack the judgment made by court #1. 

a. Attack before a DIFFERENT judge

3. The only thing you can raise in proceeding #2 is PJ

4. Some federal courts, allow D to file a 60(b)(4) motion here

a. Why? Within the same federal system 

5. If you have objected, then you cannot use a collateral attack.

6. Collateral attack only if you did not do anything in court #1

SUBJECT MATTER JURISDICTION 
1. Basics of Subject Matter Jurisdiction 
a. The complaint must contain a short and plain statement of the grounds of subject matter jurisdiction

i. Personal jurisdiction is presumed, but SMJ must be pleaded 

ii. A court’s lack of SMJ may be raised at any time during direct proceedings, including while on appeal, and occasionally through collateral attack

b. FRCP 12(b)(1): motion to dismiss for lack of subject-matter jurisdiction 
i. This can be filed by the defendant or the plaintiff (unlike a 12(b)(2) which can only be filed by the defendant)
c. Types of Subject Matter Jurisdiction

i. Arising Under Jurisdiction

1. Must comport with Article III, Section 2

2. Must comport with §1331 

ii. Diversity Jurisdiction

1. Must comport with Article III, Section 2

2. Must comport with §1332

3. Requires complete diversity

4. Must meet amount in controversy

iii. Supplemental Jurisdiction

1. Requires common nucleus of operative facts 

d. Authority for Subject Matter Jurisdiction

i. Constitutional authority for both arising under and diversity jurisdiction is found in Article III, Section 2

ii. Statutory authority is found in §§ 1331 and 1332

iii. Article III, Section 2 lists 9 categories of cases and controversies that can be heard within the federal judicial system
iv. The two of interest are cases arising under federal law and cases where there is diversity of citizenship  
e. Policy:
i. Don’t want to overburden the federal system
ii. Limit federal cases to those arising under federal law and diversity cases
2. SMJ: Federal Question Jurisdiction (§ 1331)
a. Federal Question
i. A federal question case is a case in which an issue of federal law is properly presented to a court for judicial resolution
ii. The constitutional authority for vesting this type of jurisdiction derives from Article III, Section 2. The statutory authority comes from USC § 1331
iii. Policy:
1. Federal courts better equipped to hear such cases
2. Consistency in application of federal law
iv. Federal courts have exclusive jurisdiction over:
1. Admiralty, maritime, prize cases (§ 1333)
2. Bankruptcy (§ 1334)
3. Patents and copyrights (§ 1338)
b. Article III, Section 2
i. Authorizes federal judicial power over cases “arising under the constitution, laws, or treaties of the US”
ii. Osborn v. US Bank: broad reading of “arising under” 
1. A case arises under federal law for purposes of Article III whenever the original cause implicitly includes a federal ingredient, even if that ingredient plays no active role in the pending case
2. Enables Congress to ensure that federal questions will always have a federal forum, even in those cases in which the federal question may play no direct part in the resolution of the case 
c. 18 USC § 1331 [Arising Under]
i. Confers federal question jurisdiction on federal courts using similar language as Article III, Section 2
1. “The district courts shall have original jurisdiction of all civil actions arising under the constitution, laws, or treaties of the US”
2. However, § 1331 defines ”arising under” more narrowly
ii. When does a case “arise under’ federal law for purposes of § 1331?
1. A case arises under federal law if the cause of action under which the plaintiff sues is created by federal law; or
2. The cause of action under which the plaintiff sues, although not created by federal law, includes an essential federal ingredient
iii. NOTE: SMJ is assessed at the beginning of the case on the face of the plaintiff’s complaint, not looking at defenses
1. Must know at the outset whether jurisdiction is under federal law for purposes of convenience (Mottley)
2. Thus, if a defendant raises a federal law objection, this does not make it a case that arises under federal law
d. “Arising Under” Jurisdiction Applied
i. Little York Gold Washing & Water Co. v. Keyes
1. The federal ingredient must be a central element in plaintiff’s claim 

2. “Before… a circuit court can be required to retain a cause under this jurisdiction, it must in some form appear upon the record, by a statement of facts, “in legal and logical form,” such as is required in good pleading, that the suit is one which “really and substantially involves a dispute or controversy” as to a right which depends upon the construction or effect of the Constitution, or some law or treaty of the United States.”
ii. Louisville & Nashville R. Co. v. Mottley
1. Well-pleaded complaint rule: allegations in the complaint that anticipate a federal defense will not count in the jurisdictional calculus

2. Focus is on the plaintiff’s claim and whether the plaintiff’s prima facie claim depends on the construction or effect of federal law 
iii. Shoshone Mining Co. v. Rutter 
1. Facts: Shoshone and Rutter were both miners. Both claimed the right to a piece of land that they wanted to use to extract minerals. The federal government owned the land in question. 
2. Outcome: The case did not arise under federal law, SMJ denied
3. Reasoning: 

a. “The mere fact that a suit is an adverse suit authorized by the statutes of Congress is not in and of itself sufficient to vest jurisdiction in the Federal courts”

b. The suit must, in part at least, arise out of a controversy between the parties in regard to the operation and effect of the Constitution or laws upon the facts involved. . . . Before, therefore, a circuit court can be required to retain a cause under this jurisdiction, it must, in some form, appear upon the record, by a statement of facts, “in legal and logical form,” such as is required in good pleading, . . . that the suit is one which “really and substantially involves a dispute or controversy” as to a right which depends upon the construction or effect of the Constitution or some law or treaty of the United States. 
iv. American Well Works Co. v. Layne & Bowler Co. [1916]
1. Facts: American had a patent on a pump and defendant was damaging American’s business by going to American’s clients and telling them not to use the pump. American sued Layne for defamation and interference in business (tort claim).
2. Outcome: The case did not arise under federal law, SMJ denied
3. Reasoning:
a. Federal law was in the background because the case dealt with a patent and federal courts have jurisdiction over patent law. However, it was primarily a tort claim. Federal was only lurking in the background.
v. Smith v. Kansas City Title & Trust [1921]
1. Facts: Corporation was buying illegal bonds and shareholder brought suit for breach of fiduciary duty. There was a conflict about the constitutionality of the securities. 
2. Outcome: The resolution of P’s claim depended solely (or significantly) on the interpretation and application of federal law. Thus, the court could exercise SMJ.
3. Reasoning: 

a. The general rule is that, where it appears from the bill or statement [claim] of the plaintiff that the right to relief depends upon the construction or application of the Constitution or laws of the United States, and that such federal claim is not merely colorable, [not a frivolous claim] and rests upon a reasonable foundation, the District Court has jurisdiction under this provision. 

b. The objecting shareholder avers in the bill that the securities were issued under an unconstitutional law, and hence of no validity. It is therefore apparent that the controversy concerns the constitutional validity of an act of Congress which is directly drawn in question. The decision depends upon the determination of this issue. 
vi. Gully v. First National Bank [1936]
1. Facts: One bank entered into a contract with defendant bank for the latter to assume the first bank’s liabilities. Gully was a third party beneficiary to the contract. The defendant bank failed to pay the taxes of the previous bank. Gully sued defendant for breach of contract.

2. Outcome: The case did not arise under federal law, SMJ denied 
3. Reasoning: 

a. There were two issues of federal law: federal law gives states the power to tax (Gully asking for payment of taxes); the bank is created by federal law (it’s a national bank)

b. Here, the claim was for breach of contract. This would be satisfied under Article III because there is the potential for a federal ingredient. However, it is not satisfied under § 1331 because federal law is not at controversy. 
c. To bring a case within the statute, a right or immunity created by the Constitution or laws of the United States must be an element, and an essential one, of the plaintiff's cause of action...The right or immunity must be such that it will be supported if the Constitution or laws of the United States are given one construction or effect, and defeated if they receive another. A genuine and present controversy, not merely a possible or conjectural one, must exist with reference thereto, and the controversy must be disclosed upon the face of the complaint, unaided by the answer or by the petition for removal... Indeed, the complaint itself will not avail as a basis of jurisdiction in so far as it goes beyond a statement of the plaintiff's cause of action and anticipates or replies to a probable defense. 

d. A suit to enforce a right which takes its origin in the laws of the United States is not necessarily, or for that reason alone, one arising under those laws, for a suit does not so arise unless it really and substantially involves a dispute or controversy respecting the validity, construction, or effect of such a law, upon the determination of which the result depends.”
vii. The Grable Test: [narrows the Gully formula]
1. State law claim must contain an essential federal ingredient
a. Gully/Smith standard

2. The essential federal ingredient must be actually disputed
a. Plaintiff and defendant are in disagreement as to the interpretation, effect, or construction of federal law

b. Issue with this: inconsistent with Mottley?
3. The essential federal ingredient must also be substantial 

a. Important to the federal system as a whole (effect goes beyond the parties)
b. For the federal ingredient to be substantial, it should not be fact-bound and situation-specific, but should be controlling in numerous other cases
4. Must be such that giving jurisdiction would not distort the traditional division of labor between state and federal court
a. Consider whether it would open the floodgates to federal court 
e. Applying the Grable Test
i. Gunn v. Minton [2013] [scope of federal question jurisdiction narrowed]
1. Facts: Minton sues Gunn for legal malpractice, alleging that Minton lost a patent case because Gunn failed to raise the experimental use exception in a timely manner
2. Outcome: In this case, although the state courts must answer a question of patent law to resolve Minton’s legal malpractice claim, their answer will have no broader effects. It will not stand as binding precedent for any future patent claim; it will not even affect the validity of Minton’s patent. Accordingly, there is no “serious federal interest in claiming the advantages thought to be inherent in a federal forum.” 
3. Reasoning:
a. Court applies Grable Test and finds that although prongs 1 and 2 are satisfied, prong 3 is not. The federal ingredient was insubstantial because the decision of the court would not have any precedential effect on patent law.
4. Critique: How could a state judgment affect patent litigation? Malpractice litigation affects actual practice. Malpractice litigation in state court will affect patent litigation (although not binding) and will affect conduct of patent practice 
3. SMJ: Diversity Jurisdiction (§ 1332)
a. Diversity Jurisdiction
i. Federal courts have jurisdiction of civil actions where the amount in controversy exceeds $75,000 and there is diversity 
ii. Policy: 
1. Provide an unbiased forum for plaintiff 
2. Notion that states would be deferential to the party that is domiciled in the forum
b. Article III, Section 2
i. Does not require complete diversity, just minimal diversity 
ii. Federal district courts have jurisdiction where the action is between…
1. Citizens of different states 

a. Look to domicile

i. Factors: property in state, drivers license in state, votes in the state, etc. 

2. Citizens of a State and citizens or subjects of a foreign state

a. AKA: Alienage

b. [Except that the district courts shall not have original jurisdiction under this subsection of an action between citizens of a State and citizens or subjects of a foreign state who are lawfully admitted for permanent residence in the United States and are domiciled in the same State]

3. Citizens of different States and in which citizens or subjects of a foreign state are additional parties

4. A foreign state…as plaintiff and citizens of a State or of different States.
iii. NOTE: A US citizen who is not domiciled in one of the US state or in the District of Columbia, Puerto Rico, or a US territory is not a “citizen” of any “state” within the meaning of § 1332. Nor does such a person qualify as a “citizen or subject” of a “foreign state” for diversity purposes. 
c. 28 USC § 1332(a) 
i. Federal courts have original jurisdiction where…
1. There is complete diversity
2. The amount in controversy exceeds $75,000 exclusive of interests and costs
d. Complete Diversity
i. General Rule: Parties must be completely diverse 
1. Strawbridge analysis of § 1332
2. Example: 

a. John, Jack, Jill, and Jordan sue Billy, Bob, Brenda, and Betty in federal court for $1 million. John is from Florida, Jack is from Illinois, Jill is from New York, and Jordan is from California. Billy is from North Carolina, Bob is from Florida, Brenda is from New Mexico, Betty is from Arizona. 

b. Is there diversity jurisdiction?

c. NO, amount in controversy is met but John is from the same state as Bob 
ii. Who has to be completely diverse?

1. Under Strawbridge, only the original plaintiff and the original defendant must be completely diverse

a. The plaintiff/defendant named in the complaint

b. The plaintiff/defendant that the court has realigned 
e. Corporations – 28 USC § 1332(c) 
i. General Rule: “A corporation shall be deemed to be a citizen of every State or foreign state by which it has been incorporated and of the State or foreign state where it has its principal place of business” (Hertz)
1. State(s) of Incorporation: includes every state or foreign state in which the corporation is incorporated 

2. Principal Place of Business: the place where a corporation’s officers direct, control, and coordinate the corporation’s activities; likely where the corporation maintains its headquarters 

a. Just because an office has discretion, this does not mean it is the principal place of business 

f. The Amount in Controversy
i. The Amount in Controversy: the value of the claim

1. The amount in controversy must exceed $75,000 exclusive of interest and costs 

a. Attorneys fees usually not included unless there is a statute or contract providing otherwise 
2. A plaintiff invoking diversity jurisdiction must allege in the complaint that the amount in controversy exceeds the statutory minimum

a. Required by Congress and statute 

3. The amount alleged by the plaintiff will be accepted as being the true amount in controversy if it is apparently made in good faith [objective and subjective]

ii. General Rule: The amount in controversy for purposes of § 1332 is the amount stated in subjective and objective good faith by the plaintiff in the complaint. It will be assessed from the face of the complaint at the time the complaint is filed but might be challenged later. The amount in controversy will not be defeated by subsequent events. A subsequent revelation will defeat the amount in controversy only if it reveals lack of objective or subjective good faith. If it is legally certain that the plaintiff cannot recover the jurisdictional minimum, the legal certainty will defeat the amount in controversy only if it shows lack of objective or subjective good faith. 

1. Summary

a. AIC = amount stated in subjective and objective good faith

b. AIC assessed from face of complaint

c. AIC not defeated by subsequent events

d. AIC may be defeated by subsequent revelation if it reveals lack of good faith

e. AIC may be defeated if it is legally certain that P can’t recover the minimum and there is lack of good faith

iii. Subsequent Events vs. Subsequent Revelations

1. Subsequent Event: an event subsequent to the filing of the complaint

a.  Never defeats jurisdiction

2. Subsequent Revelation: a revelation subsequent to the filing of the complaint

a. Reveals information about events that took place before the filing of the complaint, but the revelation is made after the filing of the complaint 

b. A subsequent revelation of the true amount in controversy will affect the court’s jurisdiction only if that revelation establishes the P’s lack of good faith (subjective or objective)

i. Objective good faith: defendant should have known (reasonable person standard)

ii. Subjective good faith: defendant did know 
iv. Legal Certainty

1. If it is legally certain that the plaintiff cannot recover the jurisdictional minimum, it usually follows that the AIC was not alleged in good faith

a. Example: suppose Eileen brought a diversity action against Hotel Six, seeking $100,000 for jewelry that was stolen from her room. If the hotel can show that a valid statute or contractual provision limits its liability to $2,500, it would be clear to a legal certainty that the amount in controversy does not meet the threshold for bringing a diversity action in federal court. While Eileen’s damages claim for $100,000 might well have met the subjective component of the good-faith test—she believed she was entitled to $100,000 – it would not satisfy the objective component since a reasonable plaintiff would have been aware of the statutory or contractual limitation on the hotel’s liability. 
2. There may be circumstances where it is legally certain that plaintiff cannot recover the jurisdictional minimum, but where she can nonetheless establish her good faith in alleging that the matter in controversy exceeds the sum or value of $75,000. (See: Coventry)
v. Coventry v. Dworkin
1. Facts: Under the contract, Coventry would provide sewer services to Stop & Shop and Stop & Shop would pay fees. Dworkin owned the property where Stop & Shop was located. The fees would be calculated based on the estimate of a 3rd party company. The contract was performed until Coventry wanted to increase the fees. Stop & Shop stopped paying and Coventry sued, believing that Stop & Shop owed them $74k (based on 3rd party estimate). It turned out, however, that the 3rd party had miscalculated the estimate. Coventry argued that the discovery was a subsequent event whereas Stop & Shop argued it was a subsequent revelation that proved to a legal certainty that the AIC had always been below the minimum.
2. Outcome: The AIC is met despite the legal certainty because there was no bad faith
3. Reasoning:
a. For the purpose of establishing diversity jurisdiction, the amount in controversy is determined by looking to the circumstances at the time the complaint is filed. Moreover, it has long been the rule that a court decides the amount in controversy from the face of the complaint, “unless it appears or is in some way shown that the amount stated in the complaint is not claimed ‘in good faith.’ ” 

b. … Unless the law provides otherwise, the plaintiff’s damages claim will control the amount in controversy for jurisdictional purposes if it is made “in good faith.” If the face of the complaint reveals, to a legal certainty, that the controversy cannot involve the requisite amount, jurisdiction will not attach. Moreover, if later evidence shows, to a legal certainty, that the damages never could have exceeded the jurisdictional minimum such that the claim was essentially feigned (colorable) in order to confer jurisdiction, the action must be dismissed… Finally, if events subsequent to commencement of the action reduce the amount in controversy below the statutory minimum, the federal court is not divested of jurisdiction.

c. We find that here, there is no dispute as to good faith, subjective or objective. It is undisputed that Coventry alleged the amount in controversy believing its accuracy at the time. Furthermore, there is no evidence, and Stop & Shop does not argue otherwise, that Coventry had any reason to believe, at the time of filing, that KCWA’s invoices, upon which the service fee was calculated, were factually incorrect. We find that, objectively viewed, at the time of its filing, Coventry’s claim was worth more than the jurisdictional minimum. 

4.  Critique: Court holds that this was a subsequent event but it was most likely a subsequent revelation. Since there was no bad faith, the case would still turn out the same way even if it were deemed a subsequent revelation. 
4. Supplemental Jurisdiction
a. Background:

i. Pendent Jurisdiction: jurisdiction over claims filed by the plaintiff against the defendant whenever the court has an independent basis of jurisdiction 

ii. Ancillary Jurisdiction: jurisdiction over a claim filed by the defendant against another defendant or the plaintiff 

iii. Today, both are called supplemental jurisdiction

b. General Rule: If the court has an independent basis for jurisdiction over one claim, it may exercise supplemental jurisdiction over any additional (state law) claim that shares with the independent basis a common nucleus of operative facts
i. Common nucleus of operative facts: when you compare the two rights of action, there is a significant overlap between facts and law 
ii. Example:

1. Mary, a West Virginia resident, sues Mike, another West Virginia resident, for wrongful termination of her employment (a state law claim) in violation of the Americans with Disabilities Act (a federal law claim)

2. The latter can get into federal court under “arising under” jurisdiction

3. What about the former?

4. The rules of supplemental jurisdiction will probably allow it to get into federal court [as long as they share a common nucleus of operative facts]
c. The Gibbs Doctrine of “Power and Discretion”
i. Power: 
1. The question of power will be resolved on the pleadings 

2. Elements:
a. There must be a claim or right of action over which there is an independent basis of jurisdiction (§§ 1331, 1332) 

b. Must be a substantial independent basis of jurisdiction 

i. Not frivolous
ii. NOTE: Dismissal before trial does not make a claim frivolous
c. The independent basis and non-independent claim must share a common nucleus of operative facts
i. The independent basis of jurisdiction and the non-independent basis of jurisdiction must share a common nucleus of operative facts so that it makes sense to try the cases together
3. NOTE: If the case arises under § 1332, add the Kroger expansion 
ii. Discretion: 
1. Factors:

a. Judicial economy

i. Jury confusion
1. May be overcome with special verdict form
ii. Whether state law dominates over the federal claim
1. Is this essentially a state law case?
iii. Whether the federal claim was dismissed before trial

iv. Whether state law claim is tied to federal policy 

b. Convenience

c. Fairness to litigants 
d. United Mine Workers of America v. Gibbs
i. Facts: Gibbs was hired by Consolidated (corporation that owned territory and mines in TN). Consolidated decided to fire 100 employees who were members of United Mine Workers. Consolidated hired Gibbs to supervise the opening of a new mine and do other work. Gibbs tried to open the mine but the members of UMW protested and prevented the opening of the mine. Gibbs could not do the work for Consolidated. Gibbs sued UMW in federal court for alleged violations of the Labor Management Relations Act § 303 (federal claim), unlawful interference with contract, and unlawful conspiracy. Was there supplemental jurisdiction over the state law claims?
ii. Outcome: Court could have dismissed the state claim, but committed no error in refusing not to 
iii. Reasoning:
1. Power: Pendent jurisdiction, in the sense of judicial power, exists whenever there is a claim “arising under [the] Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority . . . ,” U.S. Const., Art. III, § 2, and the relationship between that claim and the state claim permits the conclusion that the entire action before the court comprises but one constitutional “case.” The federal claim must have substance sufficient to confer subject matter jurisdiction on the court. The state and federal claims must derive from a common nucleus of operative fact. But if, considered without regard to their federal or state character, a plaintiff’s claims are such that he would ordinarily be expected to try them all in one judicial proceeding, then, assuming substantiality of the federal issues, there is power in federal courts to hear the whole. 

2. Discretion: That power need not be exercised in every case in which it is found to exist. It has consistently been recognized that pendent jurisdiction is a doctrine of discretion, not of plaintiff’s right. Its justification lies in considerations of judicial economy, convenience and fairness to litigants; if these are not present a federal court should hesitate to exercise jurisdiction over state claims, even though bound to apply state law to them. Needless decisions of state law should be avoided both as a matter of comity and to promote justice between the parties, by procuring for them a surer-footed reading of applicable law. Certainly, if the federal claims are dismissed before trial, even though not insubstantial in a jurisdictional sense, the state claims should be dismissed as well. Similarly, if it appears that the state issues substantially predominate, whether in terms of proof, of the scope of the issues raised, or of the comprehensiveness of the remedy sought, the state claims may be dismissed without prejudice and left for resolution to state tribunals. 
e. The Kroger Expansion (§1332)
i. There must still be:

1. Complete Diversity

2. Amount in Controversy

ii. However, Kroger changes the power analysis for cases under § 1332

1. General Rule: There will be no power whenever there is potential for evasion

a. Strawbridge applies to all parties whenever there might be a potential for evading the requirements of § 1332 (Objective approach)
iii. When is there potential for evading the requirements of § 1332?

1. When the P sues a diverse D, waiting for D to implead a non-diverse D, and then files a claim against that party, there is the potential for evasion 
2. Must look to the context of the case: does this joinder situation present the potential for evasion?

iv. When won’t there be potential for evasion?

1. A defensive claim (response to a complaint, response to counterclaim)

v. Policy: 
1. Mitigate potential for abuse

2. Difficult to analyze intent

3. Convenience
f. Owen v. Kroger

i. Facts: Kroger’s husband was electrocuted when a boom of steel crane came too close to a high-tension electric power line. Kroger sued the Omaha Public Power District for wrongful death based on diversity (K from Iowa, OPPD from Nebraska). OPPD then filed a third-party complaint against Owen Equipment, alleging that the crane was owned and operated by Owen and that Owen’s negligence had been the proximate cause of Kroger’s death. OPPD moved for summary judgment. Kroger named Owen as an additional defendant. OPPD’s MSJ is granted. During trial, it was disclosed that Owen’s principal place of business was in Iowa, not Nebraska (both parties now from Iowa) so Owen moved to dismiss. 
ii. Outcome: No jurisdiction over Owen.
iii. Reasoning:
1. “Thus it is clear that the respondent could not originally have brought suit in federal court naming Owen and OPPD as codefendants, since citizens of Iowa would have been on both sides of the litigation. Yet the identical lawsuit resulted when she amended her complaint. Complete diversity was destroyed just as surely as if she had sued Owen initially. In either situation, in the plain language of the statute, the “matter in controversy” could not be “between . . . citizens of different States.”  
2. “Yet under the reasoning of the Court of Appeals in this case, a plaintiff could defeat the statutory requirement of complete diversity by the simple expedient of suing only those defendants who were of diverse citizenship and waiting for them to implead non- diverse defendants.  If . . . a “common nucleus of operative fact” were the only requirement for ancillary jurisdiction in a diversity case, there would be no principled reason why the respondent in this case could not have joined her cause of action against Owen in her original complaint as ancillary to her claim against OPPD. Congress’ requirement of complete diversity would thus have been evaded completely. 
5. Challenging Subject Matter Jurisdiction
a. Direct Attack

i. Whereas an attack on PJ must be made at the outset (otherwise it is waived), a direct attack on SMJ may be made at any time before the completion of the appellate process

ii. Direct attack can be accomplished via 12(b)(1)

iii. Objection to SMJ will, if successful, lead to dismissal of the case

iv. Objection to SMJ cannot be waived: parties cannot consent to and court cannot acquiesce to SMJ 

v. SCOTUS can raise this issue sua sponte
b. Collateral Attack

i. Current Approach: a judgment cannot be collaterally attacked for lack of SMJ except in extraordinary circumstances

1. Chicot: Supreme court does not uphold collateral attack, prior judgment treated as having implicitly and finally decided the issue

2. Kalb: Exception to the general rule; supreme court upholds collateral attack in bankruptcy case

ii. Policy: we prefer finality over validity

1. Why? Judicial efficiency, practical concerns such as cost, etc. 
c. NOTE: If the defendant challenges both PJ and SMJ, the federal court will normally resolve the issue of SMJ first. If it is found lacking, the case will be dismissed or remanded without reaching the issue of PJ
REMOVAL

1. Removal Jurisdiction: Overview
a. Removal: The defendant(s) may remove a case from state court to the federal court of the district or division embracing the state court where the action was initially filed if the case is one that could have been filed originally in federal court (but the plaintiff filed in state court).
i. Ex. if the P initiates a suit in the California Superior Court in Los Angeles and all of the requirements for removal are satisfied, the D may remove the case only to the U.S. District Court for the Central District of California, the district that embraces Los Angeles 

ii. This procedure allows the defendant to override the plaintiff’s original choice of forum
iii. Exclusively a privilege of the defendant

b. Removal & Venue

i. Proper removal makes venue automatically proper in the court to which the case has been removed 
c. Timing

i. Removal must be done at the outset

ii. Under § 1446, defendants have 30 days from service of the complaint or initiating pleading 
d. Roadmap: 
i. § 1441: general removal statute; specifies when a defendant may elect to remove a case from state to federal court

1. § 1441(a): General Rule + Rule of Unanimity
2. § 1441(b): Limits on the removal of diversity cases 
3. § 1441(b)(1): John Doe defendants

4. § 1441(b)(2): Limitations on § 1332 cases

5. § 1441(c): § 1331 case joined with nonremovable claim

ii. § 1446: describes the procedure for removal

1. § 1446(a): Procedure

2. § 1446(b): Procedure

3. § 1446(c): One Year Rule + Amount in Controversy 

4. § 1446(d): Notice 

iii. § 1447: describes the procedure for after a case is removed

2. § 1441: Removal of Civil Actions
a. § 1441(a): Generally – Except as otherwise expressly provided by Act of Congress, any civil action brought in a State court of which the district courts of the United States have original jurisdiction, may be removed by the defendant or the defendants, to the district court of the United States for the district and division embracing the place where such action is pending.
i. NOTES:
1. “Except as…” 
a. Congress may provide specific exceptions to § 1441
2. Requirements:
a. Original Jurisdiction: §§ 1331, 1332, or 1367
b. Rule of Unanimity: Unless removing based on § 1441(c), all defendants who have been properly joined and served must join in or consent to the removal of the action.
i. Ettlin v. Harris: Ettlin sued Attorney General Harris, various federal judges, and the LA county supervisors in state court in CA. Ettlin had § 1983, RICO, and state law claims. The county supervisors attempted to remove the case to federal court based on § 1441(c) but the claims shared a common nucleus of operative facts, meaning it could only be removed based on § 1441(a). Therefore, the rule of unanimity applied and because the county supervisors did not get the consent of all defendants, the case was remanded to state court.
3. “The district court of the United States for the district and division embracing the place where such action is pending.” 

a. If P files a claim in LA Superior Court, then the case will be removed to the Central District of California 
b. § 1441(b) Removal Based on Diversity of Citizenship
i. (1) In determining whether a civil action is removable on the basis of the jurisdiction under section 1332(a) of this title, the citizenship of defendants sued under fictitious names shall be disregarded.
1. NOTES:
a. Generally you would use John Doe if you didn’t know the name of someone involved in a civil action. The identity of Doe defendants is generally ignored for purposes of removal. There is no uniform interpretation of whether to completely ignore this or not. 
ii. (2) A civil action otherwise removable solely on the basis of the jurisdiction under section 1332(a) of this title may not be removed if any of the parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought.
1. NOTES:
a. A civil action with original jurisdiction under § 1332 is not removable if…
i. The party in interest has not been properly joined and served

ii. Any defendant is a domicile of the state in which the case is filed
b. Ex. Jack (CA) sues Jill (FL) in FL state court. Jill cannot remove the case to federal court 

i. Why? The theory is that a court will only be biased in favor of forum residents. Thus, if the defendant is a resident of the forum, then there is no risk that they will be prejudiced by the location of the forum. This also simply provides another barrier to enter federal court. 

c. § 1441(c): Joinder of Federal Law Claims and State Law Claims
i. (1) If a civil action includes—

1. (A) A claim arising under the Constitution, laws, or treaties of the United States (within the meaning of section 1331 of this title), and

2. (B) A claim not within the original or supplemental jurisdiction of the district court or a claim that has been made nonremovable by statute,

ii. The entire action may be removed if the action would be removable without the inclusion of the claim described in subparagraph (B).

iii. (2) Upon removal of an action described in paragraph (1), the district court shall sever from the action all claims described in paragraph (1)(B) and shall remand the severed claims to the State court from which the action was removed. Only defendants against whom a claim described in paragraph (1)(A) has been asserted are required to join in or consent to the removal under paragraph (1).
1. NOTES:
a. Removal under § 1441(c) is available for cases in which a federal claim has been joined with a claim or claims that render the case nonremovable under § 1441(a).
b. Requirements:
i. A federal (§ 1331) claim

ii. Another claim over which the federal court has no original jurisdiction (§§ 1331, 1332, 1367)

c. Once a case is removed under § 1441(c), the federal court must sever the nonremovable claim(s) and remand them to state court
i. Why not simply remove the federal claim? The theory is that federal courts are best equipped to decide whether the claims share a common nucleus of operative facts. 
2. HYPO: Suppose Mary sues Bill in state court claiming that he failed to pay her the minimum wage required by federal law. In the same suit she seeks damages from Bill for breach of contract based on his failure to reimburse her for job-related travel expenses. If Mary and Bill are citizens of the same state, can Bill remove the case to federal court? 
a. Since there is no diversity, the only way the case could come within the federal court’s original jurisdiction is based on the federal wage claim. This claim presumably arises under federal law and could enter federal court under § 1331. 
b. The breach of contract claim, however, could enter federal court only under supplemental jurisdiction. Yet it is doubtful this claim satisfies § 1367(a) as it does not seem to share a common nucleus of operative facts with the minimum-wage claim. Hence, the case is not one that could have been filed originally in federal court. As such, the case cannot be removed under § 1441(a) as a case over which the district court would have original jurisdiction. However, § 1441(c) may still provide a basis for removing this case to federal court. 
c. This case can be removed under 1441(c). Once it is brought there, the federal district shall sever the FLSA claim from the breach of contract claim and retain the FLSA claim. 
d. Does it matter that the defendant is a citizen of the forum? NO 
3. § 1446: Procedure for Removal of Civil Actions
a. § 1446(a): Generally – A defendant or defendants desiring to remove any civil action from a State court shall file in the district court of the United States for the district and division within which such action is pending a notice of removal signed pursuant to Rule 11 of the Federal Rules of Civil Procedure and containing a short and plain statement of the grounds for removal, together with a copy of all process, pleadings, and orders served upon such defendant or defendants in such action.
i. NOTES:

1. File notice of removal in the necessary federal court explaining the grounds for removal

2. Include a copy of all process, pleadings, and orders served upon the defendant(s)
b. § 1446(b): Requirements; Generally
i. 1446(b)(1): The notice of removal of a civil action or proceeding shall be filed within 30 days after the receipt by the defendant, through service or otherwise, of a copy of the initial pleading setting forth the claim for relief upon which such action or proceeding is based, or within 30 days after the service of summons upon the defendant if such initial pleading has then been filed in court and is not required to be served on the defendant, whichever period is shorter.

1. NOTES: 

a. Defendant must file notice of removal within 30 days after receiving the complaint

ii. 1446(b)(2):

1. (A) When a civil action is removed solely under section 1441(a), all defendants who have been properly joined and served must join in or consent to the removal of the action. 

a. NOTES:
i. This describes the rule of unanimity, found in 1441(a)
2. (B) Each defendant shall have 30 days after receipt by or service on that defendant of the initial pleading or summons described in paragraph (1) to file the notice of removal.
3. (C) If defendants are served at different times, and a later-served defendant files a notice of removal, any earlier-served defendant may consent to the removal even though that earlier-served defendant did not previously initiate or consent to removal.

iii. 1446(b)(3): Except as provided in subsection (c), if the case stated by the initial pleading is not removable, a notice of removal may be filed within thirty days after receipt by the defendant, through service or otherwise, of a copy of an amended pleading, motion, order or other paper from which it may first be ascertained that the case is one which is or has become removable.
c. § 1446(c): Requirements; Removal Based on Diversity of Citizenship 
i. (1) A case may not be removed under subsection (b)(3) on the basis of jurisdiction conferred by section 1332 more than 1 year after commencement of the action, unless the district court finds that the plaintiff has acted in bad faith in order to prevent a defendant from removing the action.
1. NOTES:

a. One Year Rule: Limits any time extension for the removal of a diversity case to 1 year after commencement of the action unless the P acted in bad faith to prevent removal
b. § 1446(c)(3)(B): If the notice of removal is filed more than 1 year after commencement of the action and the district court finds that the plaintiff deliberately failed to disclose the actual amount in controversy to prevent removal, that finding shall be deemed bad faith under paragraph (1).
ii.  (2) If removal of a civil action is sought on the basis of the jurisdiction conferred by section 1332(a), the sum demanded in good faith in the initial pleading shall be deemed to be the amount in controversy, except that—

1. (A) The notice of removal may assert the amount in controversy if the initial pleading seeks—

a. (i) Nonmonetary relief; or

b. (ii) A money judgment, but the State practice either does not permit demand for a specific sum or permits recovery of damages in excess of the amount demanded; and

2. (B) Removal of the action is proper on the basis of an amount in controversy asserted under subparagraph (A) if the district court finds, by the preponderance of the evidence, that the amount in controversy exceeds the amount specified in section 1332(a).
a. NOTES:

i. AIC: If removal is premised on § 1332, the sum demanded in good faith in the initial pleading will be the AIC
1. Here, “good faith” standard 
ii. Exception: If the initial pleading seeks nonmonetary relief or a money judgment but the state practice does not permit demand for a specific sum or permits recovery of damages in excess of the amount demanded, then the notice of removal may assert the AIC. 

1. Here, stricter “preponderance of the evidence” standard when the removing party makes an independent assertion of the AIC  

d. § 1446(d): Notice to Adverse Parties and State Court — Promptly after the filing of such notice of removal of a civil action the defendant or defendants shall give written notice thereof to all adverse parties and shall file a copy of the notice with the clerk of such State court, which shall effect the removal and the State court shall proceed no further unless and until the case is remanded.

i. NOTES:

1. File notice of removal in federal court

2. Promptly give notice to adverse party

3. File a copy of the notice of removal with state court 

4. Once state court receives this, the proceeding before the state court is stayed unless it is remanded by the federal court 
4. § 1447: Procedure after Removal Generally
a. § 1447(c): A motion to remand the case on the basis of any defect other than lack of subject matter jurisdiction must be made within 30 days after the filing of the notice of removal under section 1446(a). If at any time before final judgment it appears that the district court lacks subject matter jurisdiction, the case shall be remanded. An order remanding the case may require payment of just costs and any actual expenses, including attorney fees, incurred as a result of the removal. A certified copy of the order of remand shall be mailed by the clerk to the clerk of the State court. The State court may thereupon proceed with such case.

i. NOTES:

1. P has 30 days to file a motion to remand unless the remand is on the basis of SMJ, in which case this can be done at any time

b. § 1447(d): An order remanding a case to the State court from which it was removed is not reviewable on appeal or otherwise, except that an order remanding a case to the State court from which it was removed pursuant to section 1442 or 1443 of this title shall be reviewable by appeal or otherwise.

i. NOTES:

1. Scenario: 
a. A case filed in state court that could have been filed originally in federal court. There is a federal question claim + a claim with supplemental jurisdiction. 
b. Once the case is removed to federal court, the federal court has discretion to keep the claim over which it has supplemental jurisdiction or remand it. 
c. If the federal court decides to remand the 1367 claim to the state court, that order is reviewable on appeal. It will be appealed under the abuse of discretion standard. 
SERVICE OF PROCESS

1. Service of Process: Overview
a. Service of Process: the formal delivery to the defendant (service) of legal documents (process) that summons him/her to court
i. Intended to give notice to the defendant of a lawsuit against him

ii. Absent waiver, service of process is a prerequisite to the exercise of PJ. 

iii. A judgment rendered in the absence of adequate service of process is unenforceable
b. Must comply with Rule 4 + Due Process

i. If the rule component is satisfied, the question then becomes whether the rule comports with standards of due process. Those standards require notice “reasonably calculated” to apprise the D of the pending action. 
ii. Substantial Compliance: State and federal courts usually take liberal approach to SoP, accepting substantial compliance rather than demanding strict adherence to all technicalities 
c. 2-Step Process under Rule 4

i. First, seeking a waiver

ii. Second, effecting formal service if no waiver is obtained 

d. Rule 4 applies to six types of defendants:

i. 4(e): Individuals

ii. 4(f): Individuals in a foreign country

iii. 4(g): Minors or incompetents

iv. 4(h): Corporations, partnerships, or associations

v. 4(i): The United States, its agents and officers

vi. 4(j): Foreign states, or American state and local governments 

e. Rule 12(b)(5): Motion to dismiss for improper service
i. Must be filed at the outset

ii. If the defendant challenges SoP, the burden is on the plaintiff to show valid SoP
f. American Institute of Certified Public Accountants v. Affinity:

i. Facts: Plaintiff sued defendant for breach of contract and a default judgment was entered against the defendant. Defendant the filed a motion set aside the default judgment based on improper service of process. Plaintiff’s process server handed the summons and complaint to Patrick McDonald at Affinity’s principal place of business. Plaintiff filed an affidavit of service identifying McDonald as Assistant VP of Affinity. However, McDonald was actually the Assistant VP of Primecard, a company that shared a suite with Affinity. McDonald had told the process server he could accept the papers and would make sure Affinity’s president received them. After the process server asked for McDonald’s information, McDonald said only that he was Assistant VP.  

ii. Outcome: Judgment is vacated 

iii. Reasoning:

1. Rule 4: McDonald was not employed by Affinity nor expressly authorized to accept service. He did not hold himself out as an Affinity rep. 

2. NY Long-Arm: Service defective 
2. Rule 4
a. 4(a)(1): A summons must…

i. (A) Name the court and the parties

ii. (B) Be directed to the defendant

iii. (C) State the name and address of the plaintiff’s attorney or (if unrepresented) of the plaintiff

iv. (D) State the time within which the defendant must appear and defend

v. (E) Notify the defendant that a failure to appear and defend will result in a default judgment against the defendant for the relief demanded in the complaint

vi. (F) Be signed by the clerk; and

vii. (G) Bear the court’s seal
b. 4(b): Issuance On or after filing the complaint, the plaintiff may present a summons to the clerk for signature and seal. If the summons is properly completed, the clerk must sign, seal, and issue it to the plaintiff for service on the defendant. A summons—or a copy of a summons that is addressed to multiple defendants—must be issued for each defendant to be served.

i. NOTES:
1. The clerk issues the summons. Then, the plaintiff serves the summons
c. 4(c)(2): Service
i. NOTES:

1. Any person who is at least 18 and not a party to the lawsuit can serve process

2. Strict interpretation of “party”

3. Lawyer can serve defendant with process (but won’t want to)
d. 4(d)(1): Requesting a Waiver
i. NOTES:

1. Defendant has a duty to avoid unnecessary expenses of serving the summons

2. 4(d)(1) allows the plaintiff to send a copy of the complaint to the defendant by first-class mail or other reliable means, accompanied by a “Notice of a Lawsuit and Request to Waive Service of Summons” and a “Waiver of the Service of Summons”

3. Defendant must be given at least 30 days to respond (unless outside the US, when period is 60 days)

4. If defendant signs and returns the Waiver of Service within the allowed time, no service of summons occurs and defendant does not have to answer the complaint until 60 days after the request for waiver was sent, or 90 days if outside of the US.
e. 4(d)(2): Failure to Waive
i. NOTES: 

1. If a defendant fails (without good cause) to sign and return a waiver, the defendant must pay the expenses incurred in making service and the reasonable expenses (including attorney’s fees) of any motion required to collect those service expenses
2. When wouldn’t you waive service?

a. If the statute of limitations will likely run before formal service can occur
b. In that circumstance, by refusing the waiver, plaintiff must go through 4(e) to formally serve the defendant with process
f. 4(d)(3): Time to Answer After a Waiver. A defendant who, before being served with process, timely returns a waiver need not serve an answer to the complaint until 60 days after the request was sent—or until 90 days after it was sent to the defendant outside any judicial district of the United States.
g. 4(d)(5): Jurisdiction and Venue Not Waived

i. NOTES: 

1. Waiving service of summons does not waive objections to PJ or venue 
h. 4(e): Serving an Individual Within a Judicial District of the United States
i. Four Options:

1. Follow state’s law regarding SoP

2. Personal delivery

3. Delivery at person’s dwelling or usual place of abode with someone of suitable age and discretion who resides there
4. Delivery to an appointed agent 
i. 4(h): Serving a Corporation, Partnership, or Association
i. Unless federal law provides otherwise or the defendant's waiver has been filed, a domestic or foreign corporation, or a partnership or other unincorporated association that is subject to suit under a common name, must be served:

1.  (1) In a judicial district of the United States:

a. (A) In the manner prescribed by Rule 4(e)(1) for serving an individual; or

b. (B) By delivering a copy of the summons and of the complaint to an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive service of process and—if the agent is one authorized by statute and the statute so requires—by also mailing a copy of each to the defendant; or

2. (2) At a place not within any judicial district of the United States, in any manner prescribed by Rule 4(f) for serving an individual, except personal delivery under (f)(2)(C)(i).

ii. NOTES:

1. 4(h)(1) does not require rigid formalism. Generally service is sufficient when made upon an individual who stands in such a position as to render it fair, reasonable and just to imply the authority on his part to receive services

2. Two Options:

a. Serve in the manner of 4(e) for serving an individual 
b. Deliver & Mail 

i. Deliver a copy of the summons and complaint to an:

1. Officer

2. Managing or general agent

3. Any other agent authorized by appointment or by law to receive SoP
a. The burden is on the P to show a basis for an inference that the D has authorized a particular person to accept SoP on their behalf 
ii. Mail a copy of each to the defendant 
j. 4(m): Time Limit for Service

i. Plaintiff has 90 days from the time the complaint is filed to serve the defendant

ii. If plaintiff fails to do this, the case must be dismissed without prejudice 
3. Due Process
a. Analysis:

i. Look to statute

ii. Determine whether it is consistent with Due process
1. Under the circumstances, it seems the plaintiff was actually desirous of informing the defendant

2. Not just “mere gesture” but means reasonably calculated to apprise the defendant of the lawsuit

3. Not substantially less likely to bring home notice than other feasible and customary substitutes 

4. Balance defendant’s interest in perfect notice with state and plaintiff’s interest in efficient process
b. Mullane v. Central Hanover Bank & Trust
i. Facts: Trustee notified beneficiaries by taking out ads in a local paper, in compliance with NY law. 

ii. Outcome: Notice was given in compliance with the rule but not with Due Process.

iii. Rule: 

1. Notice is consistent with Due Process when under the circumstances, it seems the P took reasonable steps to inform the D of the pendency of the litigation and it looks like the P was desirous of actually informing the D 

2. The form of notice chosen must either be “reasonably certain to inform those affected, . . . or, where conditions do not reasonably permit such notice,” must not be “substantially less likely to bring home notice than other of the feasible and customary substitutes.” 

3. A court must consider the “practicalities and peculiarities of the case” and balance the defendant’s interest in receiving perfect notice through in-hand service of process against the interests of the plaintiff and the state in being able to proceed without encountering “impossible or impractical obstacles”
Venue

1. Venue: Overview
a. Venue: the geographic location of the court in which the lawsuit is filed 
b. Purpose: provide the parties with a convenient forum
i. Convenience is codified by statute  (§ 1391)
ii. The defendant must be put on notice to some extent
iii. We want a geographic location that makes sense for the litigation itself
c. Factors to Consider:
i. Where a cause of action arose
ii. Where substantial events giving rise to the cause of action occurred
iii. Where the property that is the subject of the dispute is located
iv. Where defendant resides or is doing business
v. Where seat of government is located (when suing a government body) 
d. Venue vs. Personal Jurisdiction
i. PJ defines the authority of the state over the defendant whereas venue identifies the proper geographic location within the state for the lawsuit
ii. PJ is determined on a case-by-case bases whereas venue is codified by statute  
e. Burden of Pleading and Proof
i. The plaintiff does not have the burden of pleading proper venue, but it is good practice to do so
ii. The burden is typically on the defendant to challenge the propriety of venue by filing a 12(b)(3) motion to dismiss for improper venue
1. This must be filed in the answer or before the answer, whichever is filed first. Otherwise it is waived. 
2. Any objection to venue is waived if defendant files a responsive pleading or a motion to dismiss that does not include the objection (Rule 12(h)(1)) 

3. If a timely objection to venue is raised, most federal courts hold the plaintiff then has the burden of establishing that venue is proper 
f. Multiple Parties or Multiple Claims
i. Venue must be satisfied for all original parties and claims
ii. You can use a combination of “residence” and “substantial part”
g. When Venue is Assessed 
i. In general, the propriety of venue is assessed at the time the action is commenced. 

ii. Hence, if venue is proper when a case is filed, venue remains proper regardless of any reconfiguration of the case or any change in residency of the parties 
1. Exception: dismissing parties to cure defect in venue 
h. First of Michigan Corp. v. Bramlet
i. Facts: In action #1, the Bramlets sued First of Michigan in an arbitration action. In action #2, First of Michigan sued the Bramlets in Michigan federal court to enjoin the arbitration action. The Bramlets moved to dismiss based on improper venue, arguing the majority of incidents took place in Florida. 

ii. Outcome: Michigan was an appropriate venue. 

iii. Reasoning: Most of the transactions relating to the Bramlets’ investments took place in Michigan. The plaintiff may file his complaint in any forum where a substantial part of the events or omissions giving rise to the claim arose and this includes any forum with a substantial connection to the plaintiff’s claim. 
2. § 1391: General Venue Statute

a. Roadmap
i. § 1391(a): General applicability
1. § 1391 applies to all civil actions brought in district courts except as otherwise provided by law
ii. § 1391(b): 3 Proper Venues
1. “Residency”
2. “Substantial part” 
3. Fallback provision
iii. § 1391(c): Defines residency
iv. § 1391(d) Defines residency of corporations in states with multiple districts
b. § 1391 
i. Venue must be assessed at the outset, referencing the general venue statute that applies to all civil actions except as otherwise provided by law 
ii. § 1391(a): When the statute applies
1. Except as otherwise provided by law

a. (1) This section shall govern the venue of all civil actions brought in district courts of the United States; and

b. (2) The proper venue for a civil action shall be determined without regard to whether the action is local or transitory in nature.

2. NOTES:

a. § 1391 applies to all civil actions brought in district courts except as otherwise provided by law

iii. § 1391(b): Which Venue is Proper for the Lawsuit
1. A civil action may be brought in… 

a. (1) A judicial district in which any defendant resides, if all defendants are residents of the State in which the district is located;

i. NOTES: 

1. This subsection only works if all defendants reside in the same state 
2. Ex. If P sues three Ds, all of whom reside in CA, but in three different judicial districts, the case may be filed in any one of those districts
3. Look to § 1391(c) for information about residency 

b.  (2) A judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated; or

i. NOTES: 

1. This requires something more than an incidental relationship between the district and the cause of action

2. Events or omissions that might only have some tangential connection with the dispute in litigation are not enough...The test...is not the defendant’s contacts with a particular district, but rather the location of those events or omissions giving rise to the claim 
3. Substantiality is intended to preserve the element of fairness so that a defendant is not haled into a remote district having no real relationship to the dispute 
c.  (3) If there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court's personal jurisdiction with respect to such action.
i. NOTES:

1. A party may successfully invoke § 1391(b)(3) only when there is no federal judicial district anywhere in the US in which venue would be proper under either the “residence” or “substantial part” clauses

2. The purpose of this fallback provision is to provide a federal forum for cases where the events giving rise to the claim occurred outside the country and the defendants are from different states
iv. § 1391(c): Defines Residency
1. (1) A natural person, including an alien lawfully admitted for permanent residence in the United States, shall be deemed to reside in the judicial district in which that person is domiciled;

2. (2) An entity with the capacity to sue and be sued in its common name under applicable law, whether or not incorporated, shall be deemed to reside, if a defendant, in any judicial district in which such defendant is subject to the court's personal jurisdiction with respect to the civil action in question and, if a plaintiff, only in the judicial district in which it maintains its principal place of business; and

3. (3) A defendant not resident in the United States may be sued in any judicial district, and the joinder of such a defendant shall be disregarded in determining where the action may be brought with respect to other defendants.

4. NOTES:
a. Individual: residency is where a person is domiciled
b. Entity: (this only applies to corporations if in a state with only one district) 
i. If a defendant: residency is wherever entity is subject to PJ
1. If there are multiple districts, do PJ-analysis at district level
ii. If a plaintiff: residency is principal place of business
c. Defendant not resident in the US: residency is any judicial district
v. § 1391(d): Defines Residency of Corporations in States with Multiple Districts – For purposes of venue under this chapter, in a State which has more than one judicial district and in which a defendant that is a corporation is subject to personal jurisdiction at the time an action is commenced, such corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State, and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts.
1. NOTES:
a. Do the PJ analysis on a district-level 
b. If there is no district where the corporation would be subject to PJ, residence is the district where it has the most significant contacts
c. Some lower courts have held this to require that the court apply the state’s long arm statute but most do not 
d. This subsection only applies to corporate defendants. Thus, it is narrower than § 1391(c)(2). This leaves the question of how to measure the residency of an unincorporated association in a multidistrict state. 
3. Transfers Between Federal Courts

a. General Rule: If venue is proper in the federal court in which a case has been filed, both the plaintiff and defendant retain the option of requesting that the case be transferred to another federal court “where it might have been brought” (aka where both venue and PJ would have been satisfied at the time of filing the original suit) 

i. Connection with Removal:

1. Remember, proper removal makes venue proper 
2. Here, both the plaintiff and defendant can request a venue transfer. Removal, in contrast, can only be done by the defendant

b. Timing

i. A § 1404 motion to transfer venue can be filed at any time 

ii. A § 1406 motion to transfer must be filed at the outset (21 days from the service of the complaint) 

1. Why? If the defendant has not raised a timely 12(b)(3) motion to dismiss they will have waived their objections to venue, thus making it proper.
c. Analysis:
i. Is venue proper? [Check § 1391]
1. If yes, use § 1404
2. If not, use § 1406
d. § 1404
i. § 1404(a): For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought or to any district or division to which all parties have consented.

1. NOTES:

a. Parties: plaintiffs and defendants

b. Balancing Test:

i. Private Factors: “for the convenience of parties and witnesses”

1. A strong preference for the plaintiff’s choice of forum

2. The relative ease of access to sources of proof

3. The availability of compulsory process to secure the attendance of witnesses

4. The cost of attendance for willing witnesses

5. All other practical problems that make trial of a case easy, expeditious, and inexpensive

ii. Public Factors: “in the interest of justice”

1. The administrative difficulties flowing from court congestion

2. The local interest in having localized interests decided at home

3. The familiarity of the forum with the law that will govern the case

4. The avoidance of unnecessary problems of conflict of laws or in the application of foreign law 

c. Goal: a more proper forum
d. “May transfer”: the court has discretion to decide whether or not to transfer. However, courts tend to transfer rather than dismiss. 
e. “The parties have consented”:

i. Consent makes venue proper even if it is an improper venue. 

ii. If the action was filed in a proper venue, the parties can consent to transfer the action to another venue (even if that other venue would normally be improper
e. § 1406
i. § 1406(a): The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought.
1. NOTES:
a. The court has discretion to dismiss or, if it is in the interest of justice, transfer
b. Court prefers to transfer 
ii. Graham v. Dyncorp International
1. Facts: Graham was injured on an American military base in Afghanistan. Graham sued Dyncorp Inc. and Dyncorp LLC for negligence in the Southern District of TX. Defendants then moved to dismiss for improper venue, arguing they lack continuous and systematic general business contacts with the forum. They alternatively seek a convenience transfer to the Eastern District of VA 
2. Outcome: Court dismisses Dyncorp Inc. and transfers under § 1406 to the Northern District of TX
3. Reasoning: Court determines that Dyncorp is a resident of TX under § 1391(b)(1). Court also determines that venue would be proper in the Eastern District of VA and the Northern District of Texas. Thus, in deciding between two proper forums the court applies public interest factors. 
f. The Law to be Applied in Transferred Cases
i. A federal court sitting in diversity must apply the same substantive law that would be applied by a state court of the forum state 
1. Thus, a State X federal court sitting in diversity will apply the same substantive law a State X state court would have applied had the case been filed there.
2. What happens if a case is initially filed in a federal court sitting in State X but is then transferred to a federal court sitting in State Y?
a. If the transfer is made under § 1404(a), then the federal court sitting in State Y will apply the same substantive law a state court sitting in State X would have applied
i. Under a § 1404(a) transfer, the substantive law of the transferor court follows the case
b. If the transfer is made under § 1406(a), the federal court sitting in State Y will follow the same substantive law that a state court sitting in State Y would apply to the case
i. Under a § 1406(a) transfer, the substantive law of the transferor court does not follow the case
c. This is the Van Dusen Rule
i. The rule does not apply in federal question cases. In those cases, the federal law of the circuit in which the transferee or receiving court sits will be applied. 
g. Transfer When Originating Court Lacks PJ 
i. Goldlawr Rule: If a court lacks PJ over a defendant, the standard remedy is to dismiss. In federal court, however, there is another possibility: the court can transfer the case to another federal court in which venue would be proper and service of process could be effected
1. Court has power to transfer even if there is no PJ but law will not transfer with the case
ii. If venue is proper in the original court but PJ is lacking, use § 1404(a)
1. If the motion is granted, the Van Dusen rule will not apply (the substantive law will not travel with the transfer due to the lack of PJ)
iii. If both venue and PJ are lacking in the original court, use § 1406(a)
1. Substantive law will not travel with the transfer
h. Multidistrict Litigation 
i. Multidistrict litigation is a procedural device established by § 1407 through which the federal judicial system may coordinate or consolidate pretrial proceedings in factually related lawsuits that have been filed in different federal judicial districts. 
ii. § 1407(a): permits the JPML to order a transfer when civil actions involving one or more common questions of fact are pending in different districts, if doing so will be for the convenience of parties and witnesses and will promote the just and efficient conduct of such actions 
iii. § 1407(c): JPML can act on its own initiative or at the behest of a party in a pending case

1. If the JPML determines a transfer is appropriate, it assigns the cases to a single federal DC for pretrial proceedings

2. The transferee court is vested with complete authority to determine all pretrial matters under the FRCP

3. The transferee court’s rulings are then binding on the originating court
Forum Selection Clauses

1. Forum Selection Clause: Overview
a. FSC: A forum selection clause is a provision in a contract under which the parties to the contract designate an appropriate forum in which any lawsuits specified in the contract may or must be filed 
i. A FSC does not render venue wrong or improper

ii. The clause may be enforced through a motion to transfer under § 1404(a)
b. Two Types

i. Permissive: the clause provides the suit may be filed in the identified forum
1. Does not preclude filing in other proper venues

2. Creates a possible additional venue beyond those provided by statute
ii. Exclusive: the clause requires that any specified lawsuit be filed in a particular forum
1. Designates the only forum in which the suit can be brought

c. Analysis:

i. Does the lawsuit fall within the terms of the clause at issue?
1. Ex. “all disputes within the parties”
ii. If the suit does come within the clause’s terms, is the clause enforceable?

1. Generally, there is a strong presumption of enforceability
2. In federal court, a FSC will be deemed enforceable unless the objecting party can “clearly show that enforcement would be unreasonable and unjust, or that the clause was invalid for such reasons as fraud or overreaching… or that enforcement would contravene a strong public policy of the forum in which the suit is brought… or that the chosen forum is seriously inconvenient for the trial of the action”
d. Atlantic Marine v. US District Court
i. Facts: Atlantic entered into a contract with the US Army Corp of Engineers to construct a building. Atlantic then entered into a subcontract with J-Crew. The subcontract included a FSC, which stated that all disputes shall be litigated in the circuit court in Norfolk, VA or the USDC for the E. District of VA, Norfolk Division. J-Crew sued Atlantic in the W. District of TX. Atlantic moved to dismiss, arguing the FSC rendered venue in TX wrong, or in the alternative, moved to transfer to the E. District of VA.

ii. Outcome: Remanded to analyze the public-interest factors

iii. Reasoning: This is not a § 1406 transfer; a FSC does not render venue proper or improper, only § 1391 can do this. Although the FSC does not render venue improper, the clause may be enforced through a § 1404 motion to transfer. However, the court will only weigh the public interest factors when making the § 1404 transfer. 

2. Forum Selection Clause Transfer Analysis
a. Rather than a § 1406 transfer, you work with § 1404

b. The FSC will be part of the § 1404 analysis but with adjustments

c. Transfer will be from proper to proper

d. Plaintiff’s choice of forum holds no weight

i. Plaintiff has agreed to FSC and is now dishonoring the agreement
ii. Plaintiff has the burden of showing that the FSC is not appropriate and that the transfer is not appropriate 

e. The court will not consider private interest factors, only public interest factors. Because those factors will rarely defeat a transfer motion, the result is that FSC should control except in unusual cases
i. Why? Parties have already decided that this forum is convenient because they agreed to the FSC. They have already exercised this privilege so we won’t consider them again. 

f. The § 1404 transfer will not carry with it the original venue’s substantive law
i. Van Dusen Rule does not apply 

ii. Why? When parties have contracted in advance to litigate disputes in a particular forum, courts should not unnecessarily disrupt their expectations
g. NOTE: The FSC does not render venue proper. If a FSC designates an improper forum and a party does not consent to that venue, this is a breach of contract issue not an improper venue issue. 

Forum Non Conveniens

1. Forum Non Conveniens: Overview
a. FNC: the forum non conveniens doctrine is a doctrine of dismissal that allows a court with jurisdiction over a case to dismiss it when there is a more convenient forum abroad that is adequate
i. This is a doctrine of judicial creation 

ii. It is a dismissal doctrine, not a transfer doctrine
iii. Deals with jurisdiction, not venue  
b. Filing

i. This can technically be filed at any time but should be filed in a timely manner 
c. Burden of Proof

i. The burden of proof is on the moving party (Defendant)

1. Ex. Affidavits by the parties or witnesses who might not be able to testify in the US

2. Affidavits need not be that specific
d. Discretion

i. The decision of whether to grant or deny a motion to dismiss on FNC is left to the discretion of the trial court

e. Standard of Review

i. On appeal, the court of appeals will reverse only for abuse of discretion

ii. The court of appeals will be very deferential to the trial court

f. Timing of FNC Determination

i. A court can grant a FNC dismissal even when the court does not technically have power

1. Under Goldlawr, a court may transfer even though it doesn’t have power (§ 1406)
2. Here, a court may decide a FNC motion even though it doesn’t have jurisdiction yet 

g. Deference

i. Preliminary Consideration: the court will be very deferential to the plaintiff’s choice of forum

ii. Exception: the court will not be that deferential when the plaintiff is a foreigner, non-resident

1. Why? The central purpose of a FNC inquiry is to ensure the trial will be convenient. A foreign plaintiff’s choice of forum deserves less deference. The foreign plaintiff would normally choose the foreign forum. 
h. Piper Aircraft v. Reyno
i. Facts: Reyno is the representative of the estate of people killed in a plane crash in Scotland. Reyno filed two wrongful death actions; one against Piper and another against Hartzell. Eventually, Piper and Hartzell move to dismiss based on forum non conveniens. 

ii. Outcome: It was proper for the case to be dismissed for forum non conveniens 
iii. Analysis: Reynois foreign so his choice of forum is given no deference. Here, there is an adequate alternative forum in Scotland. Although there is an unfavorable change in law, this is not dispositive because Reyno will still have a remedy and the defendants have waived objections to being sued in Scotland. Balance weights heavily in favor of dismissal because the wreckage is in Scotland, the witnesses are there, the judge will be more familiar with Scottish topography, and the jury will be more interested in the case. The possible deterrent effect on US corporations is outweighed by the cost of the litigation remaining in the US.
2. Forum Non Conveniens Analysis
a. A judge will dismiss for FNC if…
i. There is an adequate alternative forum

1. The availability of an alternate forum is a prerequisite to any application of FNC

a. “In rare circumstances...where the remedy offered by the other forum is clearly unsatisfactory, the other forum may not be an adequate alternative, and the initial requirement may not be satisfied”

i. This is a very difficult standard to satisfy 

2. An unfavorable change in law is not dispositive of the analysis

3. When is a forum adequate?

a. There must be some remedy available for the plaintiff

b. Defendant must waive any objection they might raise in the alternative forum that would make that forum a non-forum

i. “Defendant must be amenable to process in other jurisdiction”

ii. Ex. If you sue Hartzell in US court and Hartzell says there is a more convenient forum in Scotland, Hartzell must waive all objections he would have in Scotland that would make Scotland a non-forum

ii. That is more convenient

1. Balance of public and private interest factors

a. Private Interest Factors:

i. The relative ease of access to sources of proof

ii. The availability of compulsory process to secure the attendance of witnesses

iii. The cost of attendance for willing witnesses

iv. All other practical problems that make trial of a case easy, expeditious, and inexpensive

b. Public Interest Factors

i. The administrative difficulties flowing from court congestion

ii. The local interest in having localized interests decided at home

iii. The familiarity of the forum with the law that will govern the case

iv. The avoidance of unnecessary problems of conflict of laws or in the application of foreign law 

2. NOTE: Many decisions have held that the need to apply foreign law favors dismissal. However, this is not dispositive. It is a public interest factor to be weighed. 

3. What if no factors are dispositive?

a. Balance must weigh heavily in favor of dismissal 

b. Why? Because this is a dismissal, not a transfer. This is a dramatic action. Plaintiff relied on the forum. Plaintiff must get a lawyer abroad, possibly file a new complaint, etc
Joinder of Claims

1. Joinder: Overview
a. The federal system has a policy of liberal joinder of parties and claims
i. Why?

1. Fairness: there might be connections that make it more reasonable for parties to try the claims together 
2. Efficiency: don’t want to waste resources on multiple unnecessary actions 

b. Joinder Analysis: Claims
i. Joinder Rule: does a rule allow me to join the claims?
1. 18(a), 13(a), 13(b), 13(g)
ii. Jurisdiction: will the court have jurisdiction over the claims?
1. §§ 1331, 1332, 1367
iii. Venue: is the court the proper venue for the claims?
1. §§ 1391(b)(1), 1391(b)(2), 1391(b)(3)
2. If venue is based on § 1391(b)(1) a defendant’s residency in the selected district renders venue proper as to all claims asserted against that defendant 
3. If venue is based on § 1391(b)(2) venue may be proper for one claim but not for others
a. Why? Venue is proper where a substantial part of the events giving rise to the claim occurred. If additional claims are joined and a substantial part of the events giving rise to those claims did not occur in the same place, problems may arise. 
4. Counterclaims: since the plaintiff chose the venue, the plaintiff is deemed to have waived any objection to venue on counterclaims 
2. Rule 18: Joinder of Claims
a. 18(a): IN GENERAL. A party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as independent or alternative claims, as many claims as it has against an opposing party.
i. NOTE:

1. “A party”: plaintiffs and defendants can join claims
Counterclaims

1. Counterclaims: Overview

a. Counterclaim: a claim in response to another claim filed by an opposing party 

b. Compulsory Counterclaim: a counterclaim that must be asserted. 

i. If a party fails to plead a compulsory counterclaim while litigation is pending, it is forever barred from raising the claim. This is true even if the party defaulted.
ii. Requirements: 
1. Counterclaim must be in a pleading 
2. Counterclaim must exist at the time defendant must serve the answer

3. Counterclaim must arise out of the same transaction or occurrence that gave rise to the initial claim

4. Counterclaim must not require the addition of a party over whom the court does not have jurisdiction
c. Permissive Counterclaim: a counterclaim that may, but need not, be asserted
2. Rule 13: Counterclaim and Crossclaim
a. Rule 13
i. 13(a) Compulsory Counterclaim
ii. 13(a)(1): In General. A pleading must state as a counterclaim any claim that – at the time of service – the pleader has against an opposing party if the claim:
1. (A) Arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim; and
2. (B) Does not require adding another party over whom the court cannot acquire jurisdiction
a. NOTES:
i. “A pleading…”

1. A pleading is any document listed in Rule 7

2. The pleading referenced here is the answer

ii. “Must state as a counterclaim any claim that – at the time of service – the pleader has against an opposing party” 

1. The claim must exist when the defendant must serve the answer (So, 21 days after receiving the complaint)
2. If the defendant has no claim at the time it must serve the answer, this claim is not compulsory. 
3. 13(a) does not bar a party from later raising a compulsory counterclaim that matured after the original pleading 
4. Court may permit the party to amend their answer to bring a compulsory counterclaim. 
iii. “Transaction or occurrence”

1. Logical Relation Test

2. Broad meaning, depending on the logical relationship between events 

3. Where the factual claims in two actions indicate that evidence offered in both claims is likely to be substantially identical, the claim should be adjudicated in a single forum 
iv. “Cannot acquire jurisdiction”

1. No PJ, not amenable to service of process
iii. 13(a)(2): Exceptions. The pleader need not state the claim if…

1. (A) When the action was commenced, the claim was the subject of another pending action; or

2. (B) The opposing party sued on its claim by attachment or other process that did not establish personal jurisdiction over the pleader on that claim, and the pleader does not assert any counterclaim under this rule.

3. Exceptions Overall:
a. Claims that a defendant (or potential counterclaimant) did not possess at the time she served her responsive pleading and that matured or were acquired only later

b. Claims that require the presence of third parties over whom the court cannot acquire jurisdiction

c. Claims that were the subject of another pending action at the time the federal action was commenced

d. Claims by a defendant over whom the court has obtained only in rem or quasi in rem jurisdiction, if that defendant has not filed any other counterclaims against the plaintiff
iv. 13(b): PERMISSIVE COUNTERCLAIM. A pleading may state as a counterclaim against an opposing party any claim that is not compulsory.

1. NOTES:
a. A permissive counterclaim is one that may, but need not, be asserted. 
b. If you don’t file this, you can still do so later. 

c. Any claim that is not compulsory is permissive
3. Supplemental Jurisdiction and Counterclaims
a. Counterclaims must satisfy §§ 1331, 1332, or 1367
b. Supplemental Jurisdiction Where Anchor Claim is Based on § 1331

i. Where you have an anchor claim that has original jurisdiction based on § 1331, look to § 1367(a) and (c) for the jurisdiction analysis. 

1. § 1367(a) and (c) codify Gibbs
ii. § 1367(a): “Power”

1. Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute, in any civil action of which the district courts have original jurisdiction, the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.

2. NOTES:

a. “Same case or controversy…”

i. The existence of a common nucleus of operative facts will make the claims appear as one. They are so related that they form a constitutional case— one in which the court has power. Look at Art. III to determine if court has power. 

iii. § 1367(c): “Discretion”

1. The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if—

a. (1) The claim raises a novel or complex issue of State law,

b. (2) The claim substantially predominates over the claim or claims over which the district court has original jurisdiction,

c. (3) The district court has dismissed all claims over which it has original jurisdiction, or

d. (4) In exceptional circumstances, there are other compelling reasons for declining jurisdiction.
c. Jurisdiction over Compulsory Counterclaims: 

i. A counterclaim that satisfies 13(a)(1)(A) will automatically satisfy the “same case or controversy”/common nucleus of operative fact standard established in § 1367(a)
ii. Must still look to § 1367(c)
d. Jurisdiction over Permissive Counterclaims:

i. If the counterclaim’s permissive nature is due to the fact that it does not arise out of the same transaction/occurrence as an opposing party’s claim and there is no independent basis of jurisdiction, the automatic satisfaction of supplemental jurisdiction cannot be presumed

ii. Up until recently, such claims were automatically deemed jurisdictionally deficient. A majority of courts still follow this view. 

iii. A growing number of courts hold that the § 1367 standard is slightly more generous than the same-transaction standard of 13(a)(1)(A) 

1. Under a narrow range of circumstances, a counterclaim may not be sufficiently related to an opposing party’s claim to satisfy the same transaction test, rendering that the counterclaim permissive, but may be sufficiently related to that claim to satisfy the standards of supplemental jurisdiction 

Crossclaims

1. Crossclaims: Overview
a. Crossclaims: claims asserted by a party against a co-party such as those filed by a defendant against a co-defendant

i. Crossclaims are governed by 13(g) 

ii. Claims between co-defendants do not always constitute crossclaims but may instead sometimes qualify as counterclaims and, thus, be subject to 13(a) 
iii. Crossclaims may be for indemnity or contribution. 

b. Requirements of 13(g)

i. Must be stated in a pleading

1. Complaint can be amended 

2. Crossclaim can be added to the answer to a counterclaim

3. Scenario: 

a. A sues B

b. B counterclaims against A

c. A’s answer to the counterclaim includes a crossclaim against their co-party X

ii. The (first) crossclaim must arise out of the transaction or occurrence that is the subject matter of the original action or of a counterclaim OR relate to property that is the subject matter of the original action. 
1. Then, the party may add other unrelated claims via 18(a)
2. Rule 13(g)
a. 13(g): Crossclaim Against a Coparty. A pleading may state as a crossclaim any claim by one party against a coparty if the claim arises out of the transaction or occurrence that is the subject matter of the original action or of a counterclaim, or if the claim relates to any property that is the subject matter of the original action. The crossclaim may include a claim that the coparty is or may be liable to the crossclaimant for all or part of a claim asserted in the action against the crossclaimant.

i. NOTES:

1. “May state…”

a. Crossclaims are permissive
2. Coparty vs. Opposing Party

a. Majority (Modified Moore) Approach: Only when a party files a substantive claim against a coparty will that make the parties opposing parties
i. Substantive: non-indemnity claim (no independent core) 
ii. Why? This would create proliferation of claims because parties would have to file compulsory counterclaims
iii. Some courts use Moore approach: anytime claim is filed they become opposing parties 
3. Rule 13(h)
a. 13(h): JOINING ADDITIONAL PARTIES. Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim.
i. NOTES:
1. A defendant can join a party to a counterclaim using 13(h) + 20
Permissive Joinder of Parties by Plaintiffs
1. Permissive Joinder of Parties by Plaintiffs: Overview
a. Rule 20 defines the circumstances under which a federal lawsuit may be structured to include more than one plaintiff or more than one defendant

i. Here, it is the plaintiff joining plaintiffs or the plaintiff joining defendants

ii. Defendants do not use Rule 20 to join other defendants
2. Rule 20 
a. 20(a): Persons Who May Join or Be Joined

i. (1) Plaintiffs. Persons may join in one action as plaintiffs if:

1. (A) They assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and
a. NOTES:

i. Federal courts employ the same flexible logical relationship approach to the “same transaction or occurrence” requirement of Rule 20(a) as they use under Rule 13(a) and (g).

ii. But, 20(a) is slightly broader than the test used in 13(a) and 13(g) since 20(a) also permits joinder when the separate claims arise out of the same “series” of transactions of occurrences. 
2. (B) Any question of law or fact common to all plaintiffs will arise in the action

a. NOTES:

i. Why (B)? When we find a logical relationship, don’t we already look for substantial overlap of facts and law? 

1. It is possible that with courts taking different approaches to the logical-relationship test, a party may take a generous approach to logical relationship

ii. The purpose of this requirement is to ensure that there is actually a logical relationship (they are truly related)

ii. (2) Defendants. Persons – as well as vessel, cargo, or other property subject to admiralty process in rem – may be joined in one action as defendants if:

1. (A) Any right to relief is asserted against them jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and

2. (B) Any question of law or fact common to all defendants will arise in the action
3. Exxon and Supplemental Jurisdiction 
a. Overview
i. Although a rule may allow the joinder of a particular party, this does not mean the court will have SMJ over claims against or by these parties

ii. If these claims have an independent basis for jurisdiction, no problem

iii. If these claims require supplemental jurisdiction, check § 1367

1. If the anchor claim is based on § 1331, check § 1367(a) and (c)

2. If the anchor claim is based on § 1332, check § 1367(a), (b), and (c)
a. § 1367(b) codifies Kroger and operates as an exception to § 1367(a)
b. Kroger Evasion Rule: intended to avoid situations where the plaintiff is trying to circumvent the requirements of § 1332
b. § 1367(b): In any civil action of which the district courts have original jurisdiction founded solely on section 1332 of this title, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332.
i. IN SUM: In  § 1332 cases, the court will not have supplemental jurisdiction over claims filed by the plaintiff in the joinder scenarios listed under (b) if that joinder violates one of the two requirements of § 1332. 
1. Why? Because if any of these apply, then the plaintiff is trying to circumvent § 1332. 
2. AKA: There is NO supplemental jurisdiction over claims made: (1) by plaintiffs (or persons proposed to be joined as plaintiffs under Rule 19, or seeking to intervene as plaintiffs under Rule 24); (2) against anyone made a party to the case under Rules 14, 19, 20, or 24, and (3) where exercising supplemental jurisdiction over the claims would be inconsistent with the requirements for diversity jurisdiction found in § 1332.
ii. NOTES:

1. “Claims by plaintiffs against persons…”
a. NOT claims by defendants
2. “When exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332.”
a. The joinder scenarios are problematic if and only if they violate one or both of the requirements of § 1332
3. Scenario
a. P sues D in federal court based on § 1332

b. D then impleads a third-party defendant who is not diverse from P

c. The court will not have supplemental jurisdiction over any claims by P against the third-party defendant because here we would have claims by a plaintiff against a person made party under Rule 14 and exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of § 1332 because that party is not diverse. This is the evasions scenario § 1367(b) is trying to avoid

c. Exxon Mobil Corp v. Allapattah Services
i. Facts: Exxon dealers filed a class-action suit against Exxon Corp, alleging an intentional and systematic scheme by Exxon under which they were overcharged for fuel. Plaintiffs invoked § 1332 diversity jurisdiction. Some, but not all, of the class members met the AIC. The issue is whether the court properly exercised supplemental jurisdiction over those claims where the AIC was not met. 
ii. Outcome: 
1. Where the other elements of jurisdiction are present and at least one named plaintiff satisfies the AIC, § 1367 does authorize supplemental jurisdiction over the claims of other plaintiffs in the same Art. III case or controversy, even if those claims are for less than the jurisdictional amount specified in the statute 

2. Contamination Theory Analysis: “The presence of a single non-diverse party may eliminate the fear of bias with respect to all claims, but the presence of a claim that falls short of the minimum amount in controversy does nothing to reduce the importance of the claims that do meet this requirement”
iii. Reasoning:
1. Joinder Rule: Rule 23 (class action joinder)

2. Jurisdiction:

a. § 1367(a):

i. There is original jurisdiction under § 1332

ii. The claims form the same case or controversy under Article III

iii. Thus, (a) is satisfied. 

b. § 1367(b):

i. Jurisdiction is founded on § 1332

ii. Here, we have claims by plaintiffs joined under Ruler 23 against a single defendant.
iii. Thus, (b) does not apply
3. Venue: Satisfied. 
4. Contamination: No contamination; it does not appear that the plaintiff is trying to circumvent the requirements of § 1332.
d. Exxon Anomalies

i. If multiple plaintiffs, only one of whom meets the AIC, join together under Rule 20 to sue A SINGLE DEFENDANT, supplemental jurisdiction will be allowed over those claims that do not meet § 1332’s AIC requirement. But if those same plaintiffs sue MULTIPLE DEFENDANTS who are joined pursuant to Rule 20, supplemental jurisdiction is not permitted over those claims that do not satisfy the AIC requirement. 

1. Why? Unlike the single-defendant scenario, here one of the specific restrictions found in § 1367(b) applies (the one relating to claims filed against parties joined pursuant to Rule 20) 

ii. Supplemental jurisdiction will be allowed over claims filed against a single defendant or against a group of defendants numerous enough to constitute a class, but not against multiple defendants of a smaller number 
e. Supplemental Jurisdiction Analysis After Exxon
i. Does a joinder rule allow me to join these claims or parties?
ii. Will the court have jurisdiction over the claims?

1. Are any of the joinder scenarios of § 1367(b) triggered?

2. If so, would exercising supplemental jurisdiction be inconsistent with the requirements of § 1332? AKA is there the potential for evasion?

iii. Is venue satisfied?

iv. Is there contamination?
1. Even if none of the § 1367(b) joinder scenarios are triggered, is there contamination?

2. When there is a contamination problem, you won’t have original jurisdiction at all

a. Scenario #1:

i. P1 and P2 sue D

ii. Both P’s satisfy the AIC but P2 is not diverse from D

iii. Rule 20 would allow joinder

iv. However, § 1367(a) would NOT confer supplemental jurisdiction

v. The absence of complete diversity and situations where neither P meets the AIC will be treated the same for purposes of § 1367(a). Neither will be treated as asserting a case or controversy that falls within the DC’s original jurisdiction
b. Scenario #2:

i. Multiple plaintiffs sue Star-Kist

ii. If one of those plaintiffs is not diverse from the defendant, there is contamination

3. However, there will only be contamination if there is the potential for evasion
Impleader

1. Impleader: Overview
a. Idea: Plaintiff has sued the Defendant. Defendant (third-party plaintiff) wants to join a new party to the litigation using 14(a). Third-party plaintiff’s claim against the third-party defendant is for indemnity or contribution. 
i. Rule 14 does not require joinder; this is a matter for the court’s discretion

ii. A third-party plaintiff may not present a claim of the third-party defendant’s liability to the plaintiff
b. Procedure:

i. Defendant must file a motion seeking permission to add the third-party defendant (D1) to the litigation

1. Technically, the defendant must seek leave of court only when adding D1 14 days after the time it served the answer on the plaintiff. 

2. However, practice suggests it is always good to seek leave of court
ii. The court, using its discretion, will decide whether to allow the joinder 

1. Factors:

a. Prejudice to the original plaintiff

b. Complication of issues at trial

c. Likelihood of trial delay

d. Timeliness of the motion to implead
c. Types of Claims Allowed by 14(a):
i. 14(a)(1): An impleader (or indemnity claim) by the D against the third-party D 

1. So, in theory, Tectonic’s claim against Poppe if it were for indemnity 

ii. 14(a)(2): Counterclaims by third-party Ds against the third-party P; crossclaims by the third-party D against a co-party third-party D

iii. 14(a)(2)(D): Claims by third-party Ds against the original plaintiff

1. In theory, Poppe against Wallkill

iv. 14(a)(3): Claims by the original P against the third-party D

1. In theory, Wallkill against Poppe
d. Wallkill v. Tectonic
i. Facts: Wallkill sues Tectonic. Tectonic then files a motion to join Poppe as a third-party defendant. 

ii. Outcome: Court denies Tectonic’s motion for permission to join Poppe.

iii. Reasoning: Tectonic failed to show that if it were found liable to Wallkill, Poppe would then be liable to it. Tectonic is raising a defense (saying that Poppe is liable) rather than showing a basis for third-party liability under Rule 14.

e. Guaranteed Systems v. American National Can
i. Facts: Guaranteed sues National Can. National Can counterclaims for negligence. Guaranteed answers and files a third-party action against HydroVac under Rule 14. 

ii. Issue: Can the court exercise supplemental jurisdiction over the indemnity claim even though the parties are not diverse? 

iii. Outcome: Court grants HydroVac’s motion to dismiss.

iv. Reasoning: Court got it wrong! No evasion 
2. Rule 14
a. 14(a)(1): Timing of the Summons and Complaint
i. A defending party may, as third-party plaintiff, serve a summons and complaint on a nonparty who is or may be liable to it for all or part of the claim against it. But the third-party plaintiff must, by motion, obtain the court's leave if it files the third-party complaint more than 14 days after serving its original answer.
b. 14(a)(2) Third-Party Defendant's Claims and Defenses. The person served with the summons and third-party complaint—the "third-party defendant":

i. (A) Must assert any defense against the third-party plaintiff's claim under Rule 12;

ii. (B) Must assert any counterclaim against the third-party plaintiff under Rule 13(a), and may assert any counterclaim against the third-party plaintiff under Rule 13(b) or any crossclaim against another third-party defendant under Rule 13(g);

iii. (C) May assert against the plaintiff any defense that the third-party plaintiff has to the plaintiff's claim; and

iv. (D) May also assert against the plaintiff any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff.

c. 14(a)(3): Plaintiff's Claims Against a Third-Party Defendant. The plaintiff may assert against the third-party defendant any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff's claim against the third-party plaintiff. The third-party defendant must then assert any defense under Rule 12 and any counterclaim under Rule 13(a), and may assert any counterclaim under Rule 13(b) or any crossclaim under Rule 13(g).
i. NOTES:

1. A plaintiff may sue the third-party defendant but the claim must arise out of the same transaction or occurrence that is the subject matter of the plaintiff’s claim against the original defendant
d. 14(a)(5): Third-Party Defendant's Claim Against a Nonparty. A third-party defendant may proceed under this rule against a non-party who is or may be liable to the third-party defendant for all or part of any claim against it.

i. NOTES:

1. This allows the third-party D to implead a fourth-party D and so on 
Intervention

1. Intervention: Overview
a. Intervention: a party who is not already a party in the lawsuit seeks to intervene

b. Procedure:

i. Party seeking to intervene files a timely motion to intervene explaining the grounds for intervention 
ii. Party must then attach the motion to their proposed pleading 

1. If seeking to intervene as a plaintiff, will attach proposed complaint

2. If seeking to intervene as a defendant, will attach proposed answer 

3. In both cases, the motion must be timely

c. Two Categories of Interveners:
i. Intervention of Right

1. Court must permit intervention

2. Absent party has an interest and failure to join may impede that interest unless the parties already represent that interest. 

ii. Permissive Intervention

1. Court may permit intervention

2. Not necessarily an interest, but perhaps a common question of law or fact
d. Conditions

i. A court may place appropriate conditions or restrictions on the intervener’s participation including conditions that promote the efficient conduct of the proceedings
ii. Ex. Sierra court limits power to offer evidence and request evidence because discovery had been going on for 8 years and was already completed 
e. Great Atlantic & Pacific Tea v. Town of East Hampton
i. Facts: Group requests leave to intervene as defendants either as of right or as a matter of discretion.

ii. Outcome: The motion to intervene is denied on both grounds

iii. Reasoning:
1. Intervention as of Right

a. There is a timely motion; an interest; and an impairment of that interest without intervention

b. Adequate representation can be presumed because the Group has the same goal as the Town: a declaration that the law was validly enacted and is constitutional. The Group failed to overcome this presumption because it did not demonstrate collusion, nonfeasance, adversity of interest, or incompetence. 

2. Permissive Intervention

a. There is a common question of law or fact because both seek a declaration

b. However, there is the potential for the injection of collateral issues: the Group wants to ban all commercial development; wants to broaden the scope of the lawsuit; suit will become too complex at the prejudice of the existing parties 
2. Rule 24
a. 24(a): INTERVENTION OF RIGHT. On timely motion, the court must permit anyone to intervene who:

i. (1) Is given an unconditional right to intervene by a federal statute; or

ii. (2) Claims an interest relating to the property or transaction that is the subject of the action, and is so situated that disposing of the action may as a practical matter impair or impede the movant's ability to protect its interest, unless existing parties adequately represent that interest.
iii. Requirements for Intervention of Right:
1. A timely motion
a. Timeliness is assessed having regard to the length of time during which the would be intervener knew the interest was not adequately protected
b. Absolute measures of timeliness should be ignored 
c. Sierra Factors:

i. Length of time during which the would-be intervener actually knew or reasonably should have known of its interest in the case before it petitioned for leave to intervene

ii. The extent of the prejudice that the existing parties to the litigation may suffer as a result of the would-be intervener’s failure to apply for intervention as soon as it knew or reasonably should have known of its interest in the case

iii. The extent of the prejudice that the would-be intervener may suffer if intervention is denied

iv. The existence of unusual circumstances militating either for or against a determination that the application is timely
2. An interest relating to the property or transaction that is the subject matter of the action

a. Interest must be direct, substantial, and legally protectable rather than remote or contingent

i. Direct: directly at stake for the party

ii. Substantial: non-frivolous 

iii. Legally Protectable: their interest is protected or recognized by law
b. Some courts take an expansive view of this element while others are stricter

3. An impairment of that interest without intervention
a. The intervener must demonstrate that absent intervention, the disposition of the action may, as a practical matter, impede or impair their interests
4. The movant’s interest is not adequately represented by the other parties to the litigation
a. Adequate representation is presumed when the would-be intervener shares the same ultimate objective as a party to the lawsuit

b. To overcome the presumption, the would-be intervener must demonstrate collusion, nonfeasance, adversity of interest, or incompetence on the part of the named party that shares the same interest 
b. 24(b): PERMISSIVE INTERVENTION.

i. (1) In General. On timely motion, the court may permit anyone to intervene who:

1. (A) Is given a conditional right to intervene by a federal statute; or

2. (B) Has a claim or defense that shares with the main action a common question of law or fact.
ii. (2) By a Government Officer or Agency. 

iii. (3) Delay or Prejudice. In exercising its discretion, the court must consider whether the intervention will unduly delay or prejudice the adjudication of the original parties' rights.
1. NOTES:

a. Two options:

i. May have conditional right to intervene by statute

ii. Rather than an interest, may have a common question of law or fact
b. Factors to Consider:
i. The nature and extent of intervener’s interests
ii. Whether the intervener’s interests are adequately represented by the parties

iii. Whether the party seeking to intervene will significantly contribute to the full development of the underlying factual issues in the suit and to the just and equitable adjudication of the legal question presented

iv. Intervention should not be used as a means to inject collateral issues into an existing action, particularly where it serves to delay and complicate litigation
c. 24(c): NOTICE AND PLEADING REQUIRED. A motion to intervene must be served on the parties as provided in Rule 5. The motion must state the grounds for intervention and be accompanied by a pleading that sets out the claim or defense for which intervention is sought.
i. NOTES:

1. Would-be intervener must serve a motion to intervene on the parties

2. Must state grounds for intervention and proposed pleading
3. Intervention, Indispensability, and § 1367
a. Indispensability: A party is indispensable if we need that party to fully adjudicate the claim 

i. In the context of a diversity suit, a conclusion of indispensability under Rule 19 is premised on two findings:

1. Complete diversity would have been destroyed had that party been joined originally

2. In fairness and justice the case cannot proceed in that party’s absence

ii. In the context of 24(a)(2) courts have borrowed the concept of indispensability for determining whether ancillary jurisdiction could be exercised over the intervention of a non-diverse plaintiff or defendant 
b. General Rule: Intervention destroys diversity if the intervening party is indispensable 
c. Mattel v. Bryant
i. Facts: Mattel sues Bryant alleging breach of contract and various torts relating to Bryant’s creation of the Bratz line of dolls. MGA intervenes as a defendant to protect its right to Bratz dolls. MGA, however, is not diverse from Mattel. 
ii. Issue: Does the addition of MGA destroy diversity?

iii. Outcome: MGA is not indispensable so its intervention does not destroy diversity
iv. Reasoning:
1. § 1367(a): The claims share a common nucleus of operative facts

2. § 1367(b): The joinder scenario does not pose a problem. We have a party seeking to intervene as a defendant under Rule 24. However, MGA is not indispensable. Thus, there is no potential for evasion. Thus, the second part of § 1367(b) is not triggered.
Interpleader

1. Interpleader: Overview
a. Interpleader: a joinder device that allows a stakeholder to join together adverse claimants over the same stake and make them litigate among themselves to see who is entitled to the stake

i. Triggered when we have adverse claimants over the same stake

ii. Purpose: allows stakeholder to avoid the risk of multiple liability over the same obligation

b. Defensive Interpleader: authorized by 22(a)(2); a defendant can interplead defensively by counterclaiming against the plaintiff for interpleader and then joining the additional stakeholder under 13(h). This may also be done via crossclaim. 
i. Example from Geler:

1. The Gelers sue the Bank to recover the funds

2. The Bank brings an interpleader counterclaim via 13(a)

3. Then, the Bank joins Ghitelman as an additional party under 13(h) + 20 + 22
c. Framework for Interpleader Analysis

i. Are the claimants adverse?

1. Identify the claims or interests 
2. Is there a risk of multiple liabilities over the same obligation?
3. Satisfaction of threshold (adversity) might not be completely dispositive
a. Some courts hold that even if the claimants are adverse over the same stake the court may conclude that interpleader is not appropriate because under the circumstances there is no concrete risk that the stakeholder faces multiple liability over the same stake 
ii. Is joinder appropriate under Rule 22 or should we proceed under § 1335?

d. Two Forms of Interpleader

	
	Rule Interpleader (Rule 22) 
	Statutory Interpleader (§ 1335)

	Subject Matter Jurisdiction
	Normal rules

Ex. § 1332

Stakeholder diverse from all claimants 

Stake worth over $75,000
	§ 1335

At least two claimants diverse from one another (minimal horizontal diversity)

Stake worth at least $500

	Venue
	Normal rules

Ex. § 1391
“Any defendant resides”

“Substantial part”

Fallback provision 
	§ 1397

District in which any claimant resides

	Personal Jurisdiction
	Normal rules

Ex. borrow state long-arm statute under Rule 4(k)(1)(A)
	§ 2361

In any district (nationwide service)

“A district court may issue its process for all claimants”

	Deposit of Stake with Court
	Optional
	§ 1335

Must deposit stake or bond with court

Issue: won’t get interest on the stake, therefore might lose money

	Enjoining Other Proceedings
	Court may enjoin all other suits against stake
Authority: Anti-Injunction Act
The order the federal court will issue to enjoin a suit will be addressed to the parties because a federal court cannot order the state court to do anything. Here, X will ask the federal court to order Y to stop prosecuting in state court. 
	Court may enjoin all other suits against stake
Authority: § 2361 




2. Rule 22
a. 22(a): GROUNDS

i. (1) By a Plaintiff. Persons with claims that may expose a plaintiff to double or multiple liability may be joined as defendants and required to interplead. Joinder for interpleader is proper even though:

1. (A) The claims of the several claimants, or the titles on which their claims depend, lack a common origin or are adverse and independent rather than identical; or

2. (B) The plaintiff denies liability in whole or in part to any or all of the claimants.

ii. (2) By a Defendant. A defendant exposed to similar liability may seek interpleader through a crossclaim or counterclaim.

1. NOTES:

a. 22(a)(2) authorizes defensive interpleader by a defendant stakeholder whom one of the claimants has sued. The defendant stakeholder may seek interpleader through a crossclaim or counterclaim
3. Interpleader Applied
a. Indianapolis Colts v. Mayor and City Council of Baltimore
i. Facts: The Colts file an action claiming interpleader on the ground that Baltimore and CIB are adverse claimants. The court grants the Colts’ request for an order restraining Baltimore from pursuing its condemnation action against the Colts. 

ii. Outcome: No interpleader because the claimants are not adverse

iii. Analysis:

1. Identify the claims

a. For Baltimore, the stake is the ownership of the Colts. 

b. For CIB, the stake is performance if the lease in Indianapolis. 

2. Is there a risk of multiple liabilities over the same obligation?

a. No, ownership of the Colts vs. performance of the contract

b. Interpleader designed to avoid risk of multiple liability over the same obligation. Here, CIB does not have an ownership right in the Colts, only the right to find the first purchaser. Also, there is an escape clause saying that if the Colts are acquired by eminent domain, the lease is terminated.

3. Should we have proceeded under Rule 22 or § 1335?

a. Here, there is minimal diversity between Baltimore and CIB so § 1335 is proper. Rule 22 would not work because there is not complete diversity

b. Geler v. Westminster Bank USA
i. Facts: Ghitelman and the Gelers both claim a stake held by the bank. A state court action began and went all the way to the MSJ stage before the Bank sought interpleader. The Bank argues it is proceeding via § 1335. However, the claimants are not diverse because both Ghitelman and the Gelers are citizens of Israel. Since they are both aliens, there is no diversity. 

ii. Outcome: The case can proceed as a Rule 22 interpleader. The Bank is diverse from all the defendants and the AIC exceeds the statutory amount. Additionally, although the court has the power to enjoin the pending state proceeding the court instead tells the Bank to move in state court for a stay before applying for an injunction. If the state court grants the motion, the injunction from the federal court will be unnecessary

iii. Reasoning: The Gelers objected that the Bank’s pleadings only refer to § 1335 but pleadings are not to be read narrowly but are to be construed so as to do substantial justice. Thus, the court will construe the pleadings as stating a claim under Rule 22. The court can also enjoin the pending state proceeding. 
Compulsory Joinder 

1. Compulsory Joinder: Overview
a. Joinder is required when a non-party to the litigation is necessary for the proper adjudication of the dispute
i. Court must dismiss because to proceed would be to violate someone’s right to Due Process
ii. Idea: Balance the interests of the existing parties, absent parties, and the judicial system as a whole.
b. 12(b)(7)

i. Motion to dismiss for failure to join a required party
ii. May be filed up through trial

iii. Court may raise the issue of failure to join a required party sua sponte (as done in Provident)
1. The court may raise the issue to protect the absent party. Thus, it does not need a motion by either party. Despite the 12(h) deadline on 12(b)(7) motions, here the issue can still be raised. 
iv. NOTES:
1. The lack of a necessary/indispensable party may serve as the basis for direct attack via 12(b)(7) but generally won’t be subject to collateral attack. 
2. It is not necessary for all joint tortfeasors to be named as defendants in a single lawsuit
c. 3-Step Analysis

i. STEP 1: Is the absentee a required party?

1. A party is required if…

a. In that person's absence, the court cannot accord complete relief among existing parties; or 

i. Ex. Injunction 

b. That person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person's absence may:

i. As a practical matter impair or impede the person's ability to protect the interest; or

ii. Leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of the interest.

1. Inconsistent obligations, not inconsistent adjudications 
ii. STEP 2: If the absentee is required, proceed and ask if the absentee’s joinder is feasible
1. Joinder is not feasible if…  [Rule 19(a)(1) + 19(a)(3)]
a. The court lacks SMJ (joinder would deprive the court of SMJ, most likely by destroying diversity)

b. The required party is not subject to service of process (no PJ)

c. Venue is improper as to the absentee
2. If the absentee’s joinder is feasible, the court will order joinder [Rule 19(a)(2)]
iii. STEP 3: If the absentee’s joinder is not feasible, the court will determine whether in equity and good conscience it may proceed without the party or if the case should be dismissed
1. Two options: Dismiss or proceed without absentee

2. Preference: proceed without absentee

a. Why? Court would prefer to adjudicate the case on its merits. Policy in federal courts is to adjudicate cases on the merits as much as possible. If the court dismissed, it would be on procedural grounds and the plaintiff would be able to file again (this is inefficient)  
3. Consider/balance the factors in Rule 19(b), although this list is not exhaustive
a. The extent to which a judgment rendered in the person's absence might prejudice that person or the existing parties;

i. Whether the existing parties adequately represent the interest of the absentee

b. The extent to which any prejudice could be lessened or avoided by: Protective provisions in the judgment; Shaping the relief; or Other measures;

c. Whether a judgment rendered in the person's absence would be adequate; and

i. Looking to the interest of the judicial system as a whole to have litigation fully settled. 

d. Whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder.
iv. If the court dismisses, only then is the absentee deemed indispensable 
2. Rule 19
a. 19(a) PERSONS REQUIRED TO BE JOINED IF FEASIBLE.

i. (1) Required Party. A person who is subject to service of process and whose joinder will not deprive the court of subject-matter jurisdiction must be joined as a party if:

1.  (A) In that person's absence, the court cannot accord complete relief among existing parties; or
a. NOTES:

i. Refers to complete relief between the existing parties
ii. This comes into play where the plaintiff seeks an injunction, the success of which requires the cooperation of the absent party
iii. This provision is read narrowly; courts seldom find a party required on the basis of this provision alone

iv. Ex. A landlord claimed the city’s delay in processing real estate tax reimbursement claims was unconstitutional. The city argued that the delays were caused by the need to obtain documentation from a state agency that often took months or even years to provide the information. The court agreed with the city that the commissioner of the state agency was a required party because any injunctive relief would extend only to the city and not the state agency. Thus, if the agency is found responsible for the delays, the injunction would not fully remedy the unconstitutional procedures. (Kraebel)
2.  (B) That person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person's absence may:

a.  (i) As a practical matter impair or impede the person's ability to protect the interest; or
i. NOTES:

1. The absentee claims an interest that “may…”
a. Not necessarily a strong interest
b. The potential harm the absent party might suffer if not brought in

2. Similar to Rule 24(a)(2) on Intervention
3. Considering the absentee will not be bound by the litigation
b.  (ii) Leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of the interest.
i. NOTES:

1. This refers to inconsistent obligations rather than inconsistent adjudications. 
2. “Substantial” not merely conjectural or hypothetical risks
3. Similar to Rule 22(a)(1) Interpleader
4. Ex. Two women claim the exclusive right to use the name “Mrs. Caryl Warner.” If the first Caryl sues the telephone company to force it to remove the second Caryl from its directory, the company could fact inconsistent obligations if the second Caryl were not included in the suit, for in a second action she might obtain an order requiring the company to include her name in the directory. 
ii.  (2) Joinder by Court Order. If a person has not been joined as required, the court must order that the person be made a party. A person who refuses to join as a plaintiff may be made either a defendant or, in a proper case, an involuntary plaintiff.

iii.  (3) Venue. If a joined party objects to venue and the joinder would make venue improper, the court must dismiss that party.

b. 19(b) WHEN JOINDER IS NOT FEASIBLE. If a person who is required to be joined if feasible cannot be joined, the court must determine whether, in equity and good conscience, the action should proceed among the existing parties or should be dismissed. The factors for the court to consider include:

i. (1) The extent to which a judgment rendered in the person's absence might prejudice that person or the existing parties;
1. NOTES:

a. Question is whether the existing parties adequately represent the interest of the absentee 
b. Not just any prejudice will lead to dismissal because the court prefers to keep the case rather than dismiss
ii.  (2) The extent to which any prejudice could be lessened or avoided by:

1.  (A) Protective provisions in the judgment;

2.  (B) Shaping the relief; or

3.  (C) Other measures;
a. NOTES:

i. Examples include: 
1. Inviting the absent party to submit to jurisdiction

2. Making the absent party intervene

3. Counterclaim to which it could add an interpleader (13(a) + 13(h) + 20 + 22)
4. Withholding payment until litigation is completed 
iii.  (3) Whether a judgment rendered in the person's absence would be adequate; and
1. NOTES:
a. This refers to whether there is full settlement of the dispute

b. Looking to the interest of the judicial system as a whole to have litigation fully settled. 
c. When wouldn’t a judgment be adequate? When it would not result in justice
iv.  (4) Whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder.
1. NOTES:

a. This is concerned with whether there is another forum where the plaintiff can file its action
c. 19(c) PLEADING THE REASONS FOR NONJOINDER. When asserting a claim for relief, a party must state:

i.  (1) The name, if known, of any person who is required to be joined if feasible but is not joined; and

ii.  (2) The reasons for not joining that person.

d. 19(d) EXCEPTION FOR CLASS ACTIONS. This rule is subject to Rule 23.
3. Rule 19 Applied
a. Temple v. Synthes Corp.
i. Facts: Temple sues Synthes, the manufacturer of a plate and screw device that was implanted in Temple’s lower spine. Synthes filed a 12(b)(7) for failure to join the doctor and hospital. The dismissal under 12(b)(7) was appealed.

ii. Outcome: The threshold of 19(a) has not been satisfied: the doctor and hospital are not required parties. As potential joint tortfeasors, they were merely permissive parties. 
b. Maldonado-Vinas v. National Western Life Ins. Co.
i. Facts: Carlos submitted $1 million with an annuity application to defendant. Carlos named his brother as the beneficiary. The annuity was signed by an unlicensed agent. Carlos submitted another $1 million with a second annuity application. This one also identified the brother as beneficiary. The brother did not sign this second application. When Carlos died, his widow and two sons discovered the annuities and sued defendants, seeking the amount Carlos paid the defendant for the annuities. They alleged the annuities were null and void. Defendants filed 12(b)(7) motion to dismiss for failure to join the brother.  
ii. Outcome: Francisco (the brother) is not a required party

iii. Analysis:
1. Required: 
a. The court can accord complete relief (voiding both annuities and ordering defendant to return the sum to plaintiffs) without Francisco. 

b. Disposing of the action will not, as a practical matter, impair or impede Francisco’s interest because he will not be bound by the judgment. In fact, he may benefit because if the bank brings a claim against him to return the benefits he collected, Francisco can assert a defense that but for the bank’s negligence, the annuities would have remained valid.
c. The bank does not face inconsistent obligations. Inconsistent obligations are not the same as inconsistent adjudications. The bank could comply with each order without breaching the other 
2. Feasible: Joinder is not feasible because the court lacks PJ over Francisco (he is from Puerto Rico and has no contacts with the forum). 
c. Provident Tradesmen v. Patterson
i. Facts: Cionci was driving Dutcher’s car and got into an accident where three people, plus Cionci, were killed. The estate of one of the deceased sued Cionci’s estate and the insurance company seeking a declaratory judgment that Cionci’s use of the car was with Dutcher’s permission. Dutcher was not allowed to testify and was not a party to this lawsuit. The court held that Cionci had permission to drive Dutcher’s car (this allowed the estate to go after Dutcher’s insurance policy). The 3rd circuit reversed, finding sua sponte that Dutcher was a required party + indispensable. Thus, the action was dismissed.  
ii. Outcome: Court glosses over whether Dutcher was required but ultimately finds Dutcher is not indispensable. Thus, the case can proceed without him.  
iii. Analysis:
1. Required: (analysis the court should have done)

a. Here, plaintiff wants a declaratory judgment that Cionci was driving with Dutcher’s permission. Although Dutcher could conceivably testify to this effect other evidence can be shown. Thus, the court can accord complete relief without Dutcher

b. Dutcher’s interest will not be impaired or impeded because he will not be bound by the decision. He can re-litigate the issue of permission. 
c. No risk of the insurance company incurring double or inconsistent obligations.
2. Indispensable:

a. No prejudice to Dutcher or the existing parties because the insurance company will represent his interest (they don’t want to pay out either)

b. The judgment could be shaped to solve the issue because Dutcher could move to intervene under Rule 24

c. Judgment is adequate because it would fully resolve the case

d. There is an adequate remedy 
i. However, plaintiffs want to protect the judgment and not re-litigate

ii. The judicial system as a whole wants this as well.
iv. Note: Case is unique because the required and indispensable analyses are done at the time of appeal 
Summary Judgment 

1. Motion for Summary Judgment: Overview
a. Motion for Summary Judgment: asks the court whether there is a genuine dispute as to any material fact and if the movant is entitled to judgment as a matter of law

i. Asks whether there is a genuine need for trial 

ii. This determination hinges on whether the parties can carry their respective burdens of production on the motion
iii. McDonnell Douglas Exception: when bringing Title VII claims, the party with the burden of persuasion need not prove intent in order to survive a MSJ. However, the plaintiff must still prove intent at trial. 
b. Question for a Judge
i. Could a reasonable jury looking at the record find for the nonmoving party? 

ii. If a reasonable jury could find for the nonmoving party, court must deny MSJ.  

iii. If there is no reasonable jury who could find for party opposing the motion, the judge may still deny the MSJ if the judge believes a full development of the facts might help them understand the novel issues 

c. Standard of Review

i. When ruling on a MSJ, the judge will draw all inferences in favor of the nonmovant

ii. The judge reading the MSJ cannot make credibility determinations 
1. Why not? This is for the fact-finder  
d. 12(b)(6) vs. MSJ

i. 12(b)(6)

1. Tests legal sufficiency of the pleadings

2. Non-conclusory factual allegations presumed true

ii. MSJ

1. Tests evidentiary sufficiency of a claim or defense

2. No presumption of truth

3. Inquiry extends beyond the pleadings to the evidence exchanged by the parties

e. Analysis:

i. STEP 1: Identify the elements of the claim

ii. STEP 2: Identify the applicable standard of proof
1. More likely than not, or 
2. Clear and convincing evidence
iii. STEP 3: Identify the party with the burden of persuasion at trial 

1. Each party’s burden of production depends on who has the burden of persuasion

2. Burden of Production: What does each party need to offer in order to prevail on a motion or opposition?
3. The party with a claim or affirmative defense generally has the burden of persuasion
4. If the moving party has the burden of persuasion, then the party must offer evidence

a. Must show, by the applicable standard of proof, evidence supporting each element of their claim
5. If the moving party does NOT have the burden of persuasion, then the party may…

a. Point to the insufficiency of the evidence offered by the opposing party or

b. Offer evidence that negates an essential element of the opposing party’s claim or defense
6. Once a party meets this burden, the burden then shifts to the opposing party
a. That party must then offer evidence 
i. The kind of evidence that would be required to be offered at trial to prevail on the claim 
ii. The burden does not shift if the moving party does not meet it first
b. Must not rest on mere pleadings but must set forth specific facts showing there is a genuine issue for trial 
i. Why? The moving party has a claim, affirmative defense, or counterclaim; it has the burden of persuasion/ burden of proof. 
f. Anderson v. Liberty Lobby
i. Facts: Investigator magazine published articles portraying Liberty Lobby and its founder as neo-Nazis. Liberty Lobby and its founder sue Anderson, Adkins, and the Investigator in district court for libel. Defendants move for summary judgment, offering an affidavit from the author, who claimed he had spent a substantial amount of time researching the articles and that he believed all the fact were truthful and accurate.

ii. Outcome: Remanded. When opposing the MSJ, plaintiff must offer clear and convincing evidence of actual malice
iii. Analysis:
1. Identify elements of the claim: actual malice, false information, publication, causes, damages

2. Identify applicable standard of proof: clear and convincing evidence. This means that in order for a plaintiff with a libel claim to prevail at trial, he must offer clear and convincing evidence of actual malice (and the other elements). 
3. Identify party with burden of persuasion at trial:

a. Anderson is moving party

b. Anderson does not have burden of persuasion at trial (Anderson, Adkins, and the Investigator are defendants with no affirmative defense or counterclaim)

c. Anderson offered the affidavit of its writer to show that the plaintiffs had not provided clear and convincing evidence of actual malice and therefore defendants are entitled to judgment as a matter of law.
d. Burden then shifted to Liberty Lobby 

e. Liberty Lobby had to offer evidence, not rest on the mere pleadings but set forth specific facts showing there was a genuine issue for trial

f. Here, Liberty Lobby did not offer clear and convincing evidence of actual malice 

g. Celotex v. Catrett
i. Facts: Carratt’s husband developed cancer and died as a result of exposure to asbestos products developed by Celotex. Catrett sued Celotex for wrongful death and Celotex moved for summary judgment. 
ii. Outcome: Even when the party without the burden of persuasion (Celotex) is moving for summary judgment, the moving party can’t limit itself to pointing to evidence in a conclusory fashion.
iii. Analysis: 
1. Identify elements of the claim

2. Identify applicable standard of proof

3. Identify party with burden of persuasion at trial:

a. Celotex is moving party

b. Celotex does not have burden of persuasion at trial

c. Celotex pointed to the insufficiency of evidence offered by Catrett, arguing she did not provide evidence showing her husband was exposed to asbestos

d. In response, Catrett produced three documents which she claimed demonstrated there was a genuine dispute over whether her husband was exposed to asbestos 

e. Celotex argued these documents were inadmissible

f. Celotex withdraws motion and moves again. Now the record contains the three documents.

g. Celotex does not explain why the letters are insufficient to show decedent was exposed to asbestos
h. Matsushita v. Zenith Radio
i. Facts: Zenith and NUE sue 21 corporations that manufacture or sell consumer electronic products, claiming they illegally conspired to drive American firms from the market. Defendants file MSJ on all claims. In response, plaintiffs file a statement of all documentary evidence they will offer if the case proceeds. The district court finds the bulk of this evidence inadmissible and grants the motion. The 3rd Circuit reverses, finding much of the evidence excluded was admissible. 

ii. Outcome: No genuine issue for trial.

iii. Reasoning:
1. Identify elements of the claim: agreement, to restrain trade on the market, damages

2. Identify applicable standard of proof: more likely than not

3. Identify party with burden of persuasion at trial:

a. Matsushita is moving party 

b. Matsushita does not have burden of production 
c. Matsushita points to the insufficiency of the evidence, arguing there was insufficient evidence of an agreement.  Plaintiffs then try to show agreement based on the 5 company rule and the agreement with the Japanese government
d. Court says Plaintiffs did not meet burden in rebuttal
2. Rule 56
a. (a) MOTION FOR SUMMARY JUDGMENT OR PARTIAL SUMMARY JUDGMENT. A party may move for summary judgment, identifying each claim or defense—or the part of each claim or defense—on which summary judgment is sought. The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law. The court should state on the record the reasons for granting or denying the motion.

i. NOTES:

1. “A party”: plaintiff, defendant, or the court sua sponte
2. Moving party must identify the claim or defense on which summary judgment is sought

3. Three Primary Requirements:

a. No genuine dispute

i. A genuine dispute is one on which reasonable minds can differ

b. As to any material fact

i. A material fact is one that is relevant to a claim or defense

c. Moving party entitled to judgment as a matter of law

4. Court must state the reasons for granting or denying the motion 

b. (b) TIME TO FILE A MOTION. Unless a different time is set by local rule or the court orders otherwise, a party may file a motion for summary judgment at any time until 30 days after the close of all discovery.

i. NOTES:

1. Assumption that MSJ will be filed at the completion of discovery

2. Option to stay if a party objects because it has not had enough time to gather evidence [See 56(d)]
c. (c) PROCEDURES.

i. (1) Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely disputed must support the assertion by:

1. (A) Citing to particular parts of materials in the record, including depositions, documents, electronically stored information, affidavits or declarations, stipulations (including those made for purposes of the motion only), admissions, interrogatory answers, or other materials; or

2. (B) Showing that the materials cited do not establish the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the fact.

a. NOTES:

i.  Citing: May point to materials to show the absence of evidence
1. Conclusory statements are insufficient
2. Must explain why the evidence is insufficient
3. This may require the moving party to depose the nonmoving party’s witnesses or to explain the inadequacy of documentary evidence (Celotex)
ii. Showing: Show the lack of genuine dispute by offering evidence
1. Ex. Provide an affidavit from an expert 
2. This is more active than (c)(1)(A)
ii. (2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may object that the material cited to support or dispute a fact cannot be presented in a form that would be admissible in evidence.

1. NOTES:

a. This allows a party to object to the material relied on by an opposing party on grounds that it is not reducible to admissible evidence
b. Evidence need only be reducible to admissible evidence (not admissible)
c. Ex. Catrett offered the letters, which the defendants argued were inadmissible. However, Catrett said she would call the author as a witness. Therefore, the letter is reducible to admissible evidence of his testimony. 
iii.  (3) Materials Not Cited. The court need consider only the cited materials, but it may consider other materials in the record.
1. NOTES:

a. This allows a court to consider materials in the record not cited by the parties, but does not require it to do so
iv. (4) Affidavits or Declarations. An affidavit or declaration used to support or oppose a motion must be made on personal knowledge, set out facts that would be admissible in evidence, and show that the affiant or declarant is competent to testify on the matters stated.

d. (d) WHEN FACTS ARE UNAVAILABLE TO THE NONMOVANT. If a nonmovant shows by affidavit or declaration that, for specified reasons, it cannot present facts essential to justify its opposition, the court may:

i. (1) Defer considering the motion or deny it;

ii. (2) Allow time to obtain affidavits or declarations or to take discovery; or

iii. (3) Issue any other appropriate order.
1. NOTES:

a. This section is designed to address situations where an MSJ is filed before the opposing (non-moving) party has had a sufficient opportunity to gather the facts necessary to contest the motion
b. Premature MSJ’s are highly discouraged
e. (e) FAILING TO PROPERLY SUPPORT OR ADDRESS A FACT. If a party fails to properly support an assertion of fact or fails to properly address another party's assertion of fact as required by Rule 56(c), the court may:

i. (1) Give an opportunity to properly support or address the fact;

ii. (2) Consider the fact undisputed for purposes of the motion;

iii. (3) Grant summary judgment if the motion and supporting materials—including the facts considered undisputed—show that the movant is entitled to it; or

iv. (4) Issue any other appropriate order.
1. NOTES:

a. This vests the court with a range of options when a party has failed to meet its burden of production as to an assertion of fact 
f. (f) JUDGMENT INDEPENDENT OF THE MOTION. After giving notice and a reasonable time to respond, the court may:

i. (1) Grant summary judgment for a nonmovant;

ii. (2) Grant the motion on grounds not raised by a party; or

iii. (3) Consider summary judgment on its own after identifying for the parties material facts that may not be genuinely in dispute.
1. NOTES:

a. This allows for judgment sua sponte and gives the court the power to grant summary judgment for the non-moving party
b. Must give notice and a reasonable time to respond
g. (g) FAILING TO GRANT ALL THE REQUESTED RELIEF. If the court does not grant all the relief requested by the motion, it may enter an order stating any material fact—including an item of damages or other relief—that is not genuinely in dispute and treating the fact as established in the case.
i. NOTES:

1. This permits a court to grant summary judgment on less than all the relief sought
h. (h) AFFIDAVIT OR DECLARATION SUBMITTED IN BAD FAITH. If satisfied that an affidavit or declaration under this rule is submitted in bad faith or solely for delay, the court—after notice and a reasonable time to respond—may order the submitting party to pay the other party the reasonable expenses, including attorney's fees, it incurred as a result. An offending party or attorney may also be held in contempt or subjected to other appropriate sanctions.
i. NOTES:

1. This authorizes the imposition of sanctions for the submission of an affidavit or declaration in bad faith or solely for delay 
Motion for Judgment as a Matter of Law

1. Motion for Judgment as a Matter of Law: Overview
a. Motion for Judgment as a Matter of Law: asks the court to grant judgment for the moving party where no reasonable jury could find for the non-movant
b. Burden of Proof

i. To defeat the motion, it is not sufficient to merely submit some evidence or a scintilla of evidence. 
ii. The evidence must be sufficient to meet the applicable standard of proof
c. Standard of Review

i. A judge assessing a MJML may neither weigh the evidence nor assess the witnesses’ credibility

ii. Judge must view the evidence in the light most favorable to the nonmoving party
d. MJML vs. MSJ
i. MSJ: 

1. Intended to avoid trial

2. Filed before trial 

3. Merely based on documentary evidence

ii. MJML: 

1. Intended to take case away from the jury

2. Filed after the MSJ

3. Based on documentary and oral evidence (more complex)

iii. Similarities

1. Judge must draw all inferences in favor of party opposing the motion

2. Judge cannot weigh the credibility of the evidence 
e. Nomenclature:

i. Nonsuit: motion is made at the close of plaintiff’s case and before the defendant has presented any evidence
ii. Directed verdict: motion is made at the close of all the evidence
iii. Judgment notwithstanding the verdict (JNOV):  motion is made after the verdict has been rendered
iv. Motion for judgment as a matter of law: federal term encompassing all of the above; motion is made at any time prior to submission to the jury but only after a party has been fully heard on an issue. If the motion is denied, the movant may renew it after the jury verdict or move for a new trial. 
f. Constitutionality
i. 7th Amendment preserves the right to a jury trial

ii. The Supreme Court said there are equivalents of the MJML that can be found at common law so it is not unconstitutional. 
iii. At common law, we have not found equivalents to the renewed judgment as a matter of law. So, in order to file a renewed judgment as a matter of law you must file a MJML. 
g. Honaker v. Smith
i. Facts: Honaker’s house burned down in a fire. In Count I, Honaker sued Smith, the Mayor and Fire Chief, claiming he set the fire under color of state law and failed to extinguish the fire properly. In Count IV, Honaker sued for intentional infliction of emotional distress. At the close of evidence, Smith filed a Rule 50 motion for judgment as a matter of law. The court allowed Count I to go to trial but granted the motion on Count IV. The jury returned a verdict on Count I for Honaker. Smith filed a renewed motion for judgment as a matter of law on Count I. The court granted the motion. Honaker appeals the rulings on Count I and Count IV.  
ii. Outcome: Court reverses the motion for judgment as a matter of law on Count IV and upholds the renewed motion for judgment as a matter of law on Count I. 

iii. Reasoning:

1. Count I, Claim 1: 

a. Honaker had burden of persuasion at trial

b. Thus, he had to offer more than a scintilla of evidence to defeat Smith’s motion
c. Honaker did not make any substantive contention that Smith set the fire under color of state law. Thus, no reasonable jury could have found for Honaker on this claim. 
2. Count I, Claim 2

a. Honaker had burden of persuasion at trial.

b. Thus, he had to offer more than a scintilla of evidence

c. Court holds Honaker presented no evidence that three hours was too long a time to put out the fire and no witnesses testified that the firefighters should have entered the house. Thus, no reasonable jury could have found for Honaker on this claim. 
3. Count IV:

a. Honaker had burden of persuasion at trial.

b. Thus, he had to offer more than a scintilla of evidence

c. Honaker offered more than a scintilla of evidence. Intentionally setting a house on fire would be extreme/outrageous and a jury could conclude that the burning of the house would cause severe emotional distress. Physical injury and the need for medical treatment are not requirements. Thus, a reasonable jury could have found for Honaker on this claim. 
2. Rule 50: 
a. (a) JUDGMENT AS A MATTER OF LAW.

i. (1) In General. If a party has been fully heard on an issue during a jury trial and the court finds that a reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that issue, the court may:

1. (A) Resolve the issue against the party; and

2. (B) Grant a motion for judgment as a matter of law against the party on a claim or defense that, under the controlling law, can be maintained or defeated only with a favorable finding on that issue.

ii. (2) Motion. A motion for judgment as a matter of law may be made at any time before the case is submitted to the jury. The motion must specify the judgment sought and the law and facts that entitle the movant to the judgment.

1. NOTES:

a. This describes nonsuits and directed verdicts 
b. Requirements:

i. Opposing party must be fully heard on the issue
1. Thus, after the plaintiff has presented their evidence to the jury the defendant may move for judgment as a matter of law.
ii. Reasonable jury could not find for the party on that issue
c. “Jury trial” Motions for judgment as a matter of law can also be brought during bench trials. However, this occurs under rule 52(c)
b. (b) RENEWING THE MOTION AFTER TRIAL; ALTERNATIVE MOTION FOR A NEW TRIAL. If the court does not grant a motion for judgment as a matter of law made under Rule 50(a), the court is considered to have submitted the action to the jury subject to the court's later deciding the legal questions raised by the motion. No later than 28 days after the entry of judgment—or if the motion addresses a jury issue not decided by a verdict, no later than 28 days after the jury was discharged—the movant may file a renewed motion for judgment as a matter of law and may include an alternative or joint request for a new trial under Rule 59. In ruling on the renewed motion, the court may:

i. (1) Allow judgment on the verdict, if the jury returned a verdict;

ii. (2) Order a new trial; or

iii. (3) Direct the entry of judgment as a matter of law.
1. NOTES:

a. This describes JNOV/Renewed motion for judgment as a matter of law
b. A prerequisite for a JNOV under 50(b) is that the moving party filed a 50(a) motion 
c. It is often observed that the better practice is for a court to deny a pre-verdict motion and permit the movant to renew that motion later if the jury renders an unfavorable verdict. 
i. Why? The reversal of a directed verdict requires a new trial while the reversal of a JNOB merely requires that the verdict be reinstated
c. (c) GRANTING THE RENEWED MOTION; CONDITIONAL RULING ON A MOTION FOR A NEW TRIAL.

i. (1) In General. If the court grants a renewed motion for judgment as a matter of law, it must also conditionally rule on any motion for a new trial by determining whether a new trial should be granted if the judgment is later vacated or reversed. The court must state the grounds for conditionally granting or denying the motion for a new trial.

ii. (2) Effect of a Conditional Ruling. Conditionally granting the motion for a new trial does not affect the judgment's finality; if the judgment is reversed, the new trial must proceed unless the appellate court orders otherwise. If the motion for a new trial is conditionally denied, the appellee may assert error in that denial; if the judgment is reversed, the case must proceed as the appellate court orders.

d. (d) TIME FOR A LOSING PARTY'S NEW-TRIAL MOTION. Any motion for a new trial under Rule 59 by a party against whom judgment as a matter of law is rendered must be filed no later than 28 days after the entry of the judgment.

e. (e) DENYING THE MOTION FOR JUDGMENT AS A MATTER OF LAW; REVERSAL ON APPEAL. If the court denies the motion for judgment as a matter of law, the prevailing party may, as appellee, assert grounds entitling it to a new trial should the appellate court conclude that the trial court erred in denying the motion. If the appellate court reverses the judgment, it may order a new trial, direct the trial court to determine whether a new trial should be granted, or direct the entry of judgment.
Motion for New Trial

1. Motion for New Trial: Overview

a. Motion for New Trial: Asks the court to re-try the case when an error occurred at trial that affected the judgment so much that it would be a miscarriage of justice to allow the judgment to stand 
i. May be filed in lieu of or as an alternative to a renewed motion for judgment as a matter of law

ii. The motion will only be granted to redress prejudicial errors

1. Prejudicial errors: errors that affect the fundamental fairness of the trial process and that may therefore have infected the judgment
b. Motion for New Trial vs. MJML

i. Motion for New Trial

1. Specific remedy is new trial

2. Standards are flexible. Judge can weigh the evidence and make credibility determinations. Additionally, the judge is not obliged to draw all inferences in favor of the party opposing the motion. Courts are discouraged, however, from second-guessing the jury’s assessment of witnesses.
3. No requirement that a motion is filed pre-judgment 
ii. MJML

1. Specific remedy is judgment
2. “No reasonable jury” standard 

3. Must file a MJML in order to file a renewed motion for judgment as a matter of law
c. Timing

i. Motion for new trial must be filed no later than 28 days after judgment

d. Remittitur
i. If an award of damages is deemed excessive, a court may order a new trial or, in the alternative, may condition its refusal to grant a new trial on the verdict winner’s acceptance of a reduction in the verdict

ii. Standard for determining excessiveness: “shocking the judicial conscience”

iii. Rule 59 provides appropriate vehicle for challenging excessiveness of a verdict

1. Court weights the evidence and makes an independent determination of excessiveness

2. Compensatory damages: determination of excessiveness is subject to abuse of discretion standard on appeal 
e. Additur
i. If an award of damages is too low, the court may grant a motion for new trial or condition its denial on the defendant’s acceptance of a larger verdict

ii. Allowed by some state courts (ex. CA)

iii. Barred in federal court because it violates the 7th Amendment

1. Not available at common law 
f. Tesser v. Board of Education
i. Facts: Tesser was the assistant principal at a school in NY. After being passed up for a promotion, she brought claims for intentional discrimination under Title VII and retaliation. The jury returned a verdict for the defendants on both counts. Tesser filed a renewed motion for judgment as a matter of law and, in the alternative, a motion for a new trial.
ii. Outcome: Motions denied. 
iii. Rule 50 Analysis:

1. Identify elements of the claims
2. Identify applicable standard of proof

a. Tesser must prove by preponderance of evidence

3. Identify party with burden of persuasion at trial

a. Tesser has burden of persuasion at trial
b. Title VII: Tesser claims she met her burden and is entitled to judgment as a matter of law. Under McDonnell Douglas, plaintiffs do not have to prove intent in order to survive the MSJ phase. However, the plaintiff still has to prove intent at trial.  A reasonable jury could conclude that Tesser failed to prove that defendants acted with discriminatory intent. 
c. Retaliation: A reasonable jury was not bound to find that the SCOI findings establish retaliation. A reasonable jury could conclude the actions were not retaliatory 

iv. Rule 59 Analysis:
1. Court declines to set aside the verdict on the basis of witness credibility. 
2. There was nothing wrong with the jury deliberations.

3. Harmless Error Standard: no error in admitting or excluding evidence is ground for granting a new trial

4. No other prejudice warranting new trial
2. Rule 59

a. (a) IN GENERAL.

i. (1) Grounds for New Trial. The court may, on motion, grant a new trial on all or some of the issues—and to any party—as follows:

1. (A) After a jury trial, for any reason for which a new trial has heretofore been granted in an action at law in federal court; or

2. (B) After a nonjury trial, for any reason for which a rehearing has heretofore been granted in a suit in equity in federal court.

a. NOTES:

i. No exhaustive list of grounds for the motion 

ii. Typical grounds include:

1. Errors in the jury selection process

2. Erroneous evidentiary rulings

3. Erroneous jury instructions

4. Verdict as being against the weight of the evidence
a. This is similar to the renewed MJML standard

b. Difference is that here the judge may weigh the evidence
5. Excessiveness or inadequacy of the verdict

6. Misconduct by the judge, jury, attorneys, parties, or witnesses

7. Newly discovered evidence 
ii. (2) Further Action After a Nonjury Trial. After a nonjury trial, the court may, on motion for a new trial, open the judgment if one has been entered, take additional testimony, amend findings of fact and conclusions of law or make new ones, and direct the entry of a new judgment.

b. (b) TIME TO FILE A MOTION FOR A NEW TRIAL. A motion for a new trial must be filed no later than 28 days after the entry of judgment

c. (c) TIME TO SERVE AFFIDAVITS. When a motion for a new trial is based on affidavits, they must be filed with the motion. The opposing party has 14 days after being served to file opposing affidavits. The court may permit reply affidavits.
i. NOTES:

1. May support the motion with affidavits but may also provide other evidence
d. (d) NEW TRIAL ON THE COURT'S INITIATIVE OR FOR REASONS NOT IN THE MOTION. No later than 28 days after the entry of judgment, the court, on its own, may order a new trial for any reason that would justify granting one on a party's motion. After giving the parties notice and an opportunity to be heard, the court may grant a timely motion for a new trial for a reason not stated in the motion. In either event, the court must specify the reasons in its order.
i. NOTES:

1. Motion for new trial may be raised sua sponte
Res Judicata

1. Res Judicata: Overview
a. Res Judicata: “the thing has been decided”
i. Prevents parties from relitigating matters that have been expressly or implicitly decided between them 
b. Two Doctrines:
i. Claim Preclusion (Res Judicata)
ii. Issue Preclusion (Collateral Estoppel)
2. Claim Preclusion
a. Claim Preclusion: The circumstances under which a claim/cause of action resolved in one case may operate to preclude future litigation on that claim in a subsequent case

i. Prevents a party from asserting any part of a previously resolved claim, including those aspects of the claim that may not have been raised or litigated in the initial proceeding 

b. Effect

i. If the claimant party prevails in the initial proceeding, further assertions of the claim are merged into the initial judgment

ii. If the claimant lost in the first proceeding, any further assertion of the claim is said to be barred 

c. An Affirmative Defense

i. Claim preclusion is not self-executing; it is an affirmative defense that must be raised by the party against whom the challenged claim is being asserted

ii. Failure to raise this defense in a timely fashion either by pretrial motion or in the answer constitutes a waiver

d. Three Elements:

i. The claim in the second proceeding must be the same claim or cause of action as that resolved in the first proceeding

1. Goal: The ideal definition of “claim” should promote finality and judicial efficiency while at the same time providing fair notice as to which legal rights are properly considered part of an initially asserted claim 

2. Primary Rights Theory (CA)
a. There is a claim for each primary right

b. Primary rights: the basic rights and duties imposed on individuals by the substantive law 

i. Ex. the right not to be injured in your property, the right not to be injured in your person
3. Transactional/Restatement Test (Majority)*

a. Claim: a group of operative facts giving rise to one or more rights of action

b. When a valid and final judgment rendered in an action extinguishes the plaintiff’s claim pursuant to the rules of merger or bar, the claim extinguished includes all rights of the plaintiff to remedies against the defendant with respect to all or any part of the transaction, or series of connected transaction, out of which the action arose

i. This requires a careful analysis of the facts

c. We determine what constitutes a transaction pragmatically, giving weight to such factors as... (Not exhaustive)
i. Whether the facts are related in time, space, origin, or motivation

ii. Whether they form a convenient trial unit

iii. Where the witnesses or proof needed in the second action overlap substantially with those used in the first action, the second action should ordinarily be precluded

iv. Whether their treatment as a unit conforms to the parties’ expectations

d. Any exceptions?

i. SCOTUS in Moitie says no exceptions to res judicata

ii. State court may have equitable exception (discussed in Porn) 
e. Porn v. National Grange
i. Facts: Porn first sued National Grange for breach of contract in refusing to pay his underinsured motorist benefits after he was involved in a crash. Porn then sued National Grange seeking damages for breach of good faith. National Grange raised the affirmative defense of claim preclusion. 
ii. Outcome:  Porn’s claim is barred by claim preclusion. Merely because two claims depend on different shadings of the facts or emphasize different elements of the facts, we should not color our perception of the transaction underlying them, creating multiple transactions where only one transaction exists. 
iii. Reasoning: 

1. Time, space, origin, motivation: The claims derive from the same occurrence and seek redress from the same wrong (the refusal to pay Porn). There is significant overlap of facts.

2. Trial convenience: since there is significant overlap of facts, the same evidence will be used.

3. Expectations: one would expect the claims to be brought together and here Porn even threatened the second claim as he was bringing the first suit.

4. Equitable exception: no exception

4. Same Evidence Test
a. If the evidence that you use to prove the claims is identical, then the claims are the same 
ii. The judgment in the first proceeding must have been final, valid, and on the merits; and

1. Finality: a judgment is final when it completely resolves the claim and there is nothing left for the court to do except enforce the judgment or award costs

a. Ex. Tort claim for liability: It may be possible for a court to bifurcate analysis into liability and damages. Judgment on liability is not final. There must also be a judgment on damages.

b. In federal courts, the fact that there might be an appeal does not prevent the judgment from being final. 
c. In state courts, an appeal might prevent the judgment from being final

2. Validity: the court that rendered the judgment had power to do so

a. Must have PJ, SMJ, and proper service of process

b. A judgment’s validity can also be challenged on grounds of fraud, duress, mistake 
3. On the Merits: 

a. A decision IS on the merits if…
i. Judgment is “with prejudice”
ii. Includes dismissal on procedural grounds with prejudice (rare)
b. A decision is NOT on the merits if…

i. Dismissed for lack of PJ 

ii. Dismissed for lack of SMJ
iii. The first and second proceedings must involve the same parties or those who, for specified reasons, should be treated as the same parties (parties in privity)
1. General Rule: judgments are only binding on the parties to the litigation

a. Except where the absent party is in a relationship with the party who litigated the claim (privity)
b. Narrow approach to privity
2. Principle of Mutuality: Both parties must be the same (plaintiff and defendant)
3. Exceptions: 

a. One agrees to be bound by the judgment

i. This is more of a waiver than an exception
b. Pre-existing substantive legal relationship
i. Ex. property owners in privity, assignee and assignor
c. Adequate representation
i. “In certain limited circumstances” a nonparty may be bound by a judgment because she was adequately represented by someone with the same interests who was a party to the suit
ii. Ex. properly conducted class actions; suits by trustees, guardians, or other fiduciaries
d. Non-party assumed control over the litigation
i. Ex. insurance company pays for plaintiff’s lawyer
e. Proxy
i. Ex. if Taylor was re-litigating the case for Herrick in a representative capacity 
f. Special statutory scheme
i. True in rem proceedings 

ii. Ex. debtor files for bankruptcy and only notifies some claimants. Irrespective of whether other claimants know of the proceedings, the judgment has a preclusive effect on everyone.
iii. Ex. bankruptcy, probate
4. Taylor v. Sturgell
a. Facts: Herrick sued the FAA under FOIA seeking certain documents. Summary judgment is granted for defendant. Shortly after, Taylor sues the FAA under FOIA seeking the same documents. Taylor brings up some issues not raised by Herrick on his appeal. The district court held this suit was barred by claim preclusion because Taylor was virtually represented by Herrick. 
b. Outcome: The virtual representation exception is rejected but case is remanded to determine whether Taylor was acting as Herrick’s undisclosed agent. 
c. Reasoning: Virtual representation could significantly complicate preclusion questions
e. Intersystem Preclusion
i. General Rule: the second court will apply the law of preclusion that the first court would apply if the second case were filed before the first court. 
ii. State to State: 

1. The second court will apply the law of preclusion that the first court would apply if the second case were filed before the first court. 

2. So, if State A would follow a primary-rights approach, the State B courts must apply the same model in determining the proper State A judgment’s preclusive effect
iii. State to Federal: 

1. The second court will apply the law of preclusion that the first court would apply if the second case were filed before the first court. 

iv. Federal to State:
1. If it is a § 1331 action, apply federal law on preclusion 

2. If it is a § 1332 action, apply federal law on preclusion incorporating the law of preclusion that the state court would apply (as long as there are no inconsistencies with the federal system) (basically the state law of preclusion)
3. Issue Preclusion
a. Issue Preclusion: The extent to which discrete issues decided in a prior suit may be binding in subsequent litigation involving different claims 

i. A court will not revisit issues previously decided between the same parties, even if those issues arise with respect to different claims 

ii. Not dependent on the claim litigated in the first suit but on the discrete issues necessarily decided in that suit

iii. When such a previously decided issue is identified, the doctrine prevents the parties from relitigating that issue in a subsequent suit even if it involves a different claim

b. Claim Preclusion vs. Issue Preclusion
i. Claim Preclusion:
1. Applies to aspects of the claim that were never raised or disputed
2. Applies to uncontested judgments such as defaults
3. Does not apply to dismissal for lack of jurisdiction or improper venue because these are not on the merits
ii. Issue Preclusion: 
1. Only applies to issues that were actually litigated
2. Does not apply to uncontested judgments such as defaults

3. Applies to dismissal for lack of jurisdiction or improper venue 
iii. Similarities:
1. If the doctrines are applied, the party will be barred from relitigating the issue or claim
2. Both are affirmative defenses
3. Judgment must be valid 
c. An Affirmative Defense
i. Issue preclusion is not self-executing; it is an affirmative defense that must be raised by the party against whom the challenged claim is being asserted
ii. NOTE: Parties may also raise offensive issue preclusion, but federal courts tend to be suspicious of this
d. Four Elements:
i. The same issue is involved in both actions
1. There must be enough of a factual and legal overlap between the issues that it is reasonable, under the circumstances, to treat them as the same issue for purposes of issue preclusion
a. Here, there is a consideration of reliance and expectation
b. Perfect congruence of facts and law not necessary 
2. Consider:

a. Factual and legal similarities between the issues

b. The nature of the underlying claims as to each 

c. Substantive policies that may argue for or against the application of issue preclusion

d. The extent to which application of issue preclusion will promote or undermine principles of fairness and efficiency 
3. Lumpkin v. Jordan
a. Facts: P sues Ds alleging religious discrimination. He brings a FEHA claim and a § 1983 claim. The district court dismisses the FEHA claim and grants summary judgment against P on § 1983 claim, saying that Ds fired P for legitimate, nondiscriminatory reasons. P re-files the FEHA claim in state court but the Ds demur, arguing for issue preclusion. 
b. Outcome: Plaintiff is collaterally estopped
c. Reasoning: The issues are the same. The issue decided in the first action was whether P was discriminated against because of his religion. The issue was actually litigated and there was a final, valid judgment on that issue. To prevail on his second claim, Lumpkin would have to prove Jordan discriminated against him. This was already resolved in the first proceeding.  
ii. The issue was actually litigated in the first action
1. This can occur at trial itself or through a variety of pre and post trial motions

2. To be actually litigated, the issue must be:

a. Properly raised

b. Formally contested between the parties

c. Submitted to the court for determination

3. An issue is NOT actually litigated if… 
a. It is admitted by the opposing party

b. It is not contested by the opposing party 
c. Judgment is entered by default
iii. The issue was decided and necessary to a valid judgment
1. Decided: 
a. An issue can be expressly or implicitly decided 
b. Sometimes a second court must examine the pleadings or other materials found in the record of the previous case to determine what issues were litigated and decided 
i. When the record is not adequate, extrinsic evidence (ex. testimony of lawyers or parties) may be considered as well 
2. Necessary: 
a. Without the disposition of that issue, the judgment would not stand
b. Disposition of the issue cannot be incidental to the judgment 
3. Valid Judgment:
a. No requirement that judgment be on the merits
b. Invalid: no SMJ, no PJ, service of process improper, duress, fraud
i. This is a collateral attack analysis
1. Not that rare with respect to PJ or service of process
2. Rare on SMJ grounds (finality > validity)
iv. Both actions involve the same parties or those in privity with them
1. A party: a person who is named as a party to an action and subjected to the jurisdiction of the court 
2. A person not technically a party or in privity who controls a prior litigation or substantially participates in it will also be treated as a party as to those issues over which that control or participation was asserted
3. Non-Mutuality: Only the party against whom issue preclusion is being raised must have been a party to the litigation that was disposed of by the judgment
a. Ex. A sues B. B wants to raise issue preclusion. A must have had an opportunity to litigate. B does not need to have been a party to litigation #1
b. Exceptions:
i. Non-mutuality not applied when the government is a party to the litigation
4. Bernhard v. Bank of America
a. Facts: In the initial state court action, Cook (executor) brought a probate proceeding against the heirs of the deceased. In the second state court action, Bernhard (new executor) sues Bank of America, claiming it was not authorized to transfer certain funds. Bank raises the affirmative defense of issue preclusion
b. Outcome: Rule of Non-Mutuality; only the party against whom issue preclusion is raised must be a party to the first litigation
e. Full and Fair Opportunity
i. Issue preclusion only applies if the party against whom it is asserted has had a full and fair opportunity to litigate that issue in the initial proceeding
ii. If the four elements of issue preclusion are met, this is usually presumed satisfied
1. However, the party resisting preclusion may attempt to rebut this presumption by showing that the requisite full and fair opportunity was lacking  
2. If litigation #1 is in fast-track proceeding (Ex. small claims) 
3. Multiple parties to litigation who are bound by the judgment but didn’t litigate a particular issue 
4. What guarantees of Due Process did the litigation give to the party opposing issue preclusion?
