					Civil Procedure Outline

State courts: courts of general jx
Federal courts: limited JX

Pleading document you file with the court to let the court & other party know a proceeding is pending & inform of the content of the claim

Rule 8a pleading standard

Rule 8a2pleading that states a claim for relief must contain:
· Short & plain statement of the grounds for the courts jx (enough info to put the D on notice of what the complaint is about)
· Short & plain statement of the claim showing that the pleader is entitled to relief
· Claim: the combo of element giving a party a right to relief
· Still need to plead facts to show your claim

Rue 12b6 a party may assert by motion (a pleading) failure to state a claim upon which relief can be granted
· Reply to 8a2
· After 12b6 case can be dismissed or P can amend complaint

*Court should take the allegation in complaint of a 12b6 motion as true & draw all reasonable inferences in favor of Ps (consequences= case dismissed

Northrop v Hoffman of Simsbury: P was in process of obtaining a mortgage thru Mortgage Master. MM say an inquiry from D and asked her about it. P didn’t know about it and tried contacting D and then sued b/c D interfered with her efforts to get a loan and caused IIED. She brought this action based on violation of FCRA (provides a cause of action against a consumer reporting agency which fails to comply with requriements)
· D. court said D was not a consumer reporting agency and said liability for users is only in cases when credit is denied or increased & since P did not state that D denied her credit or increased the charge for credit (requirements necessary to trigger statute) P failed to state a claim under FCRA
· P claims they violated statute 1681q which is incorporated in 1681n
· §168n-cause of action against consumer reporting agencies or users of credit info (D not a reporting agency)
· §1681 b,c,e: impose limits on credit reporting agencies (D is not a credit reporting agency)
· §1681m: disclosure obligations on users of info when credit is denied or charge increased (this one applies, but she didn’t state this in her claim)
Rule court can look @ statute & help P identify the theory they should be arguing since P doesn’t have to exactly report the statute violation
· Ct provided theory m for her but showed it still wasn’t good enough
Appeal: P shows what actually can give her a claim (§1681q) which is under n. She gave notice of what she was complaining under §1681q by her short & plain statement (enough facts were present)

Kirksey v RJ Reynolds Tobacco Co: Ps complaint for wrongful death & emotional distress against the manufacturers of cigarettes which accelerated her husband’s death
· D files 12b6 and says she doesn’t have a claim for relief but higher ct said claim was sufficient but her cause of action has no basis in existing law
· Notice vs legal theory
· D said they know what they are complaining about but there is no claim b/c no law supports the claim 
· At the pleading stage you are not required to articulate any legal theory but you need to state a claim upon which relief can be granted
Rule if complaint doesn’t pass 8a2 test (Doesn’t give D enough info of what the claim is or what they want) it will NEVER pass 12b6

Rule just b/c complaint passes 8a2 test it may still not pass 12b6

*court said you can try to find a law supporting the argument but they will not help you

Northrop had enough info and had a complaint, but not til after court of appeals she stated exactly what she was talking about (you should always reply and respond)
Kirksey: didn’t respond or argue for what she was complaining (her complaint passed, but she didn’t respond) 

Rule 9b in alleging fraud/mistake a party must state w/ particularity the circumstances constituting the fraud or mistake. 
· Malice, intent, knowledge, & other conditions of a person’s mind may be alleged generally
· Higher pleading standard in certain cases
· Exception to rule 8

Notice pleading v fact pleading: notice is more general description of what happened whereas fact-pleading P must provide each element of the asserted right (Rule 8a2 considered notice pleading
Very few differences btwn fact pleading and notice pleading 

Appendix of Forms: accompanies the federal rules and includes forms for complaints. Although they don’t have to be followed, they provide insight onto the basic requirements for notice pleadings under these rules. 
· However, these forms themselves suggest that notice pleadings require something more than a general & vague assertion that the D owes the P $ or the D negligently injured P

Dioguardi v Durning (do we need to know this one?) Complaint dismissed b/c it failed to state facts sufficient to constitute a cause of action. On appeal court found that it met the standards 
· Decision led to a call to amend rule 8a2 to require a stricter standard of pleading

Leatherman v Tarrat County if federal rules of civ pro does not require specific pleading of a certain type of claim, the court cannot interpose a higher standard of specificity. 

Twombly: issue was Can a statute complaint survive a motion to dismiss when it alleges that the companies engaged in conspiracy without factual evidence?
Claim: Violation of the Sherman Act
· Allegations need to be plausible, not just conceivable to be sufficient
· Not enough facts
· Sherman Act: Pleadings-Claim
1. agreement must prove there was no other possibility or reason for parallel conduct other than to restraint trade (parallel conduct + plus factor)- P had no plus factor
2. in restraint of trade and
3. among the states or foreign commerce
*if provision says there are x element for violation to be done then those requirements of Sherman Act must be satisfied (pealing was not able to show the 1st element was present)
*allegation should suggest the existence of a claim, not speculation

Majority did not apply a higher pleading standard
Rule if there’s a provision that says you need 3 things to plead a claim & if P only pleads 1 or 2 then it is show down

Twombly Pleading standard: while a complaint attacked by a Rule 12b6 motion to dismiss does not need detailed factual allegations, a P’s obligation to provide the grounds of his entitlement to relief requires more than labels & conclusions, & a formulaic reaction of the elements of a cause of action will not do. 

-Conclusions are not always valid (if it doesn’t have a reasonable inference, ex: Baby Bells)
-Must fill in the gaps of inferences (the elements of the claim tells us what element we need to meet the claim)

Pleadings:
1. identify the claim & its elements
2. identify the allegations in the complaint that may support each of those elements; and
3. determine whether those allegation, taken together, state a claim upon which relief can be granted

Iqbal: Complaint alleged D adopted an unconstitutional policy that subjected responden to harsh conditions of confinement of account of his race, religion or natl origin (discrimination)
	Elements of Ps claim:
1. Intentional act of discrimination
2. Based on race/religion and
3. By an agent/officer in the fed govt

*to state a claim P must plead factual matter to show Ps adopted & implemented the detention policies for the purpose of discriminating on acct of race, religion, natl origin

Rule although a court must accept as true all of the allegation in a complain, Court is not bound to accept as true a legal conclusion couched as a factual allegation
& Only a complain that states a plausible claim for relief survives a motion to dismiss

Igbal Rule 12b6 test: 
1. Identify the elements of Ps claim
2. Exercise conclusory allegations- not entitled to the assumption of truth; and
3. Examine whether the remaining allegation-entitled to assumption of truth- give rise to a plausible claim for relief 
*conclusory allegation: recitation of facts without showing the pleader is entitled to relief

*judge can grant motion to dismiss & give the P leave to amend the complaint to pass the 8a2 & 12b6 test
*if it meets 8a2 then it survives 12b6?

The Answer= admission, denials, affirmative defense, counterclaims (All subject to rule 11)
-Once D has been served w/ a summon & copy of complaint, her response is due within 21 days. 
-Answer subject to “short & plain” pleading standard as the complaint
-May have a 12b6 & answer filed in the same/separate documents (12b6 must be filed before trial starts)

Affirmative Defense vs motion to dismiss:
	Affirmative defense: a defense that tries to defeat an otherwise legitimate claim by stating a fact that is not in the complaint? (tries to prove a defense that will defeat the claim)
· Does not deny any of the allegations
· Tries to allege new facts that will, if proven, defeat the claim
· Courts may allow D to amend their answer to include AD
· Bears the burden of proof
	Motion to dismiss: attach the complaint b/c it is insufficient

King Vision Pay Per View: failure to comply with rule 8b. Ds did not admit or deny or state a disclaimer- court proceeded in favor of P
Rule the only alternatives for use in answer to allegation of a complaint is to admit the allegations, to deny them, or state a disclaimer

Perry v Schwarzenegger: not a good denial answer
Intervenors: not the D, but ppl asking the court to intervene (proponent of prop 8)
-AD used in this case was not an actual affirmative defense because it did not state a new fact but instead denied something of the other party (should’ve been 12b6)

General Denial: a party that intends to deny all the allegations of a pleading including the jx grounds may do so this way
Specific Denial: a party that does not intend to deny all the allegations must either specifically deny designated allegations or generally deny all except those specifically admitted

Subject Matter Jurisdiction:
Courts of general jx: can hear all types of claims (Except those specifically excluded from its authority)(wide range of subject matter)
· State courts
· Property law, contracts, torts, criminal law
· State courts may hear federal law cases on the basis of concurrent jx

Court of limited jx: may exercise power only over those subject matters that are specifically vested in them
· All federal courts & some state

Rule a courts lack of smj may be raised at any time during proceeding

Jurisdiction: power of the court to hear a case
Personal JX: power of the court over the person
SMJ: power of court to hear a case with respect to the subject matter of litigation

Article III of Constitution defines the potential range of fed court smj

Article III section 2: potential federal ingredient in order for it to be brought in fed. ct.
· Must look at this article to see if it falls in a category, if it does then make sure there is a statute passed by Congress that has conferred jx upon that fed ct

1331: needs to be a substantial federal ingredient 
1. [the judicial power of the US shall be vested in one Supreme Court, and in such inferior courts as the Congress may from time to time ordain & establish…]
2. Cases that may be heard within the federal judicial system:
i. Arising under federal law
ii. Between citizens of different states
iii. Between a state, or citizens thereof, & foreign states, citizens, or subjects
iv. Affecting ambassadors, other public ministers, and consuls
v. In admiralty & maritime jx
vi. To which the US shall be a party
vii. Between 2 or more states
viii. Between a state & a citizen of another state
ix. Between citizens of the same state claiming lands under grants from diff states

2 categories that account for about 85% of civil actions filed in federal courts:
1. Federal question jx: arising under the constitution law, or treaties of the US
2. Diversity jx: suits btwn citizens of diff states or btwn citizens of a state & citizens or subjects of a foreign country 

Rule usually if it falls under federal law then you file in federal court BUT just because it falls under federal law doesn’t mean it should go to federal court always

Rule party invoking SMJ pleads the claim/complaint (8a2)(usually P)
· If its not the proper jx, court can dismiss the case or parties can object by filing a 12b1 motion (anyone can file this to say there is a lack of SMJ
[bookmark: _GoBack]
§1331- Federal question statute rule district courts shall have original jx (Case starts at trial court) of all civil actions arising under the Constitution, laws, or treaties of the US
· Interpreted narrower than art. III section 2)

“Arising Under”- Supreme Ct has interpreted this more narrowly… for purpose of §1331 a case arises under fed law only if:
· The cause of action under which the P sues is created by federal law; or
· The cause of action under which the P sues, although no created by federal law, includes an essential federal ingredient

*just b/c claim is not created by fed law does not definitely exclude the possibility of statutory arising under jx, for the case might still satisfy the essential fed ingredient test

Gully v First National Bank: issue of contract and breach and bank failed to pay its taxes of the old bank (fed law must be an essential element of case)
· Taxes (fed law) is implicated in this case- 2 issues of federal law:
1. Federal law gives the states the power to tax & Gully is asking for his payment of taxes
2. The bank is a national bank (federal law creator)
· Federal must be an element & an essential one- breach of contract was the claim here
· This would be satisfied under art. III sec 2 because there is a potential for the ingredient, but not under §1331
· Federal law was not a controversy here

Rule just because it involves a federal issue does not mean it always arises under federal law
Rule you only look at basis of complaint to see if it arises under federal law & federal law is an element 

American Well Works Co v Layne & Bowler Co: P applies for patent, D tells everyone don’y but it b/c they have a patent to parts of the P’s pump. D threatens to sue anyone who buys the pump. 
· Not a patent law claim, but one for libel & slander (torts)

Rule federal jx over anything stated in Art III sec 2 and § 1331- need to satisfy both for the court o have smj

Is P’s Claim truly about federal law: *must ask these
1. Is the claim created by federal law? (patent law)(ALMOST ALWAYS rises under §1331)
a. Ask yourself is this claim truly about federal law?
b. Is the cause of action created by federal law?
2. Does a state law claim (ex breach of contract) contain an essential federal law element?

How we know?
· Ps claim may be a federal claim (if it is then we would be talking about fed law)(if its created by fed law)
· Ps claim can be created by state law, but contains an essential element of federal law (For him to prevail he must establish & prove an element of federal law)

Creation Test: a case arises under fed law if & only if federal law creates Ps cause of action. This test includes all federally created claims for relied & excludes all nonfederally created claims:
· Should be a test of FIRST RESORT- if Ps claim is created by fed law you can be virtually certain that the case is one arising under fed law (rare exception)
· But the fact that the claim is not created by fed law does not definiteively exclude the possibility of statutory arising under jx

Grable: the IRS seized Michigan real property belonging to petitioner Grable & Sons Metal Products to satisfy Grable’s federal tax delinquency. Grable brought a quiet title action to show there was not proper notice. Ps claiming the property still belongs to him because of a rule of federal law- notice IRS
· If he was notified properly under federal law then it would not succeed
· If he was not notified properly under federal law then it would succeed

Rule when Ps success is dependent on a question of federal law then it falls arising under federal law

Grable test: test if it’s a state claim with federal ingredient
1. There is an essential federal ingredient (EFI) embedded in a state law claim
2. The EFI is actually disputed (must be a controversy of validity, construction, application, or effect of federal law)
3. The EFI is substantial; federal issue should be important to the fed system- strong issue of the govt of the issue (tax law)(Merrel Dow)
a. Whats important? Pg 315 part 3a
4. §1331 jx over the claim does not upset division of labor federal & state (Merrel Dow)

If you satisfy the 1st 3 prongs they may still assert jx, or choose not to because of 4 (pg 316) not going to be many cases like this- rare

Merrell Dow Pharmaceuticals v Thompson (3rd prong of Grable): tort claim based on allegation that the D drug company had violated a federal misbranding prohibition, and was thus presumptively negligent under Ohio law. Court said it wasn’t enough that the federal violation be a proximate cause of injuries under state law
· no expressed right of action (didn’t say private party had right to sue or not
· when Congress in federal statute does not expressly give private right of action that doesn’t mean that the case cannot be filed in fed court, the luck of unexpressed private right of action may only indicate that the issue in the fed statute is not so substantial
· if we have fed statute & it doesn’t expressly give private right of action it means we can still file it in fed court
· lack of private right of action in fed statute doesn’t mean per se that there wont be federal question jx
*having a federal labeling standard w/o a federal cause of action is not enough

Blue Cross Blue Shield: P is seeking $ from D (who won a settlement after husband died) because P originally used govt money to pay for Ds health benefits. Under FEHBA fed employees are offered health care but under the OPM contract they can recover damages from a 3rd party said to have caused the action that D was able to compensate under. D argued it had to be heard by state ct, not fed ct. 
· the right P said he was entitled to came from OPM (breach of contract claim), not FEHBA
· although the claim involves a federal act, FEHBA, claims seeking recovery from the proceeds of state court s litigation are ordinarily resolved in state courts 
· Fed element was not substantial- didn’t trigger the claim- it was the settlement of a personal injury action in state cts what triggered it
· Narrowed the 3rd prong even more

Test changes- SMJ Grable/Empire
1. EFI embedded in a state law claim
2. EFI is actually disputed
3. EFI is substantial (Merrel Dow): action of a fed agency, involves compatibility w/ a fed statute, pure issue of law controlling numerous other cases; and
4. No potential for distortion (Merrell Dow)

Gunn v Minton:  Minton developed a computer program & telecommunications network designed to facilitate securities trading. He leased the system to TEXCEN a securities brokerage. A yr later he applied for a patent for an interactive securities trading system that was based on TEXCEN. Minton filed a patent infringement suit in fed district ct against NASD and NASDAQ stock market.
· Minton argued it was patent law and therefore appropriate in fed ct
· Court said state court should have this SMJ
· Not a proper application of Grable b/c S.Court of Texas is combining the 3 prongs together and said it was substantial to Ps claim (this is not so under Grable)
· #1 (duty to raise experimental exception & atty breached this duty) fed law dependent) & #2 met, but #3- patent law issue is not substantial because govt doesn’t have interest in this case, and $4 not met since #3 isn’t satisfied (if #3 not met then #4 not met)

Louisville v Nashville Railroad Co: Mottleys, Ps, were injured as passengers on a train operated by Nashvile Railroad Co.. They released their claims against the company in consideration for a promise that it would give them free lifetime transportation. They honored this obligation for over 30 yrs until Congress passed a statute prohibiting railroads from giving free transportation. Ps said the congressional act didn’t apply to them and if it did then it deprived them of property w/o due process of law in violation of the 5th amend
· Grable 2nd prong not satisfied

Declaratory judgment: a judgment by a court asserting rights or obligations (Request to the courts)(Hypo pg 325-326)


Challenges to Court SMF:
Direct attack: 12b1 motion/appeal
· Anyone can file it at anytime
Collateral attack (Separate proceeding:
· Almost never can do, but there are certain circumstance when you can
· It is an attack that takes place in a proceeding different from the one where the court rendered the initial judgment- attacking the smj of a court that rendered that judgment in a separate & different proceeding

Diversity JX: judicial power shall extend to controversies btwn:
· A state & citizens of another state
· Citizens of diff states
· A state or citizens thereof and foreign states, citizens or subjects

§1332(a): district courts shall have original jx of all civil actions where the matter in controversy exceeds the sum/value of $75,000, exclusive of interest & costs
· Complete diversity: no P is a citizen of the same state as any D

*article III sec 2- don’t need complete diversity, just minimal diversity 

Art. 3 Sec. 2-Fed district courts have jx over 4 categories of diversity cases- these encompass suits btwn:
1. citizens of diff states
2. citizens of a state & citizens or subjects of a foreign state
3. citizens of diff states & in which citizens or subjects of a foreign state are additional parties 
4. a foreign state as P and citizens of a state of or different states

Rodriguez v Senor Frogs: 
Rule citizenship for diversity purposes in domicile
· domicile: place where one is present & intends to stay indefinitely 
· can have more than one residency, but only one domicile

12b1 motion to dismiss for lack of SMJ (jx assessed when complaint if filed)

*party invoking JX or SMJ has burden of proving diversity JX or SMJ if D objects to it

Abroad: A US citizen who is not domiciled in one of the US state or in the district of Columbia, Puerto rico, or a US territory is not a “citizen” of any “state” within the meaning of S1332. Nor does such a person qualify as a “citizen or subject” of a “foreign state” for diversity purposes. 

Corporations
§1332(c) a corporation shall be deemed to be a citizen of every state or foreign state by which it has been incorporated & of the state or foreign state where it has its principal place of businnes
· Hertz test: the principal place is where corporate headquarters are (corporate chief, etc- high level officers- NOT where the most business happens)
· So is it a citizen of all stated it has been incorporated?!?

Amount in controversy requirement is met if the P is claiming more than the min ($75,000) exclusive of interest & costs & he is claiming it in Good Faith (what he knew at the time the complaint was filed- subjective) & it was what he should have known at the time the complaint was filed (objective)
· Good faith test objective & subjective 
· Subsequent events are irrelevant for purposes of SMJ
· Subsequent revelations (discovery of an event that take place after complaint is filed) defeats SMJ only when it reveals Ps lack of subjective or objective good faith in claiming the AIC

Good faith rule:
· Legal certainty: JX usually doesn’t exist if its shown to a “legal certainty” that even if P established liability, she could not recover the JX minimum (seeking $100,000 but there’s a valid statute or provision that limits its liability to $2000 then it doesn’t meet min threshold) dismissal of suit
· Can include atty fees when a statute or contract provides it

Coventry Sewage Associates v Dworkin Realty: P filed with subjective good faith and there was no reason why they should have known about the actual amt in controversy and so the good faith requirement was objectively met as well. 

§ 1332 Aggregation of Claims

Contract + torts + different contract (One P & mult claims against one D) you can aggregate into one

Rule a P can aggregate separate and different claims against one D into one

Rule P claims against 3 different Ds= NO aggregation possible
· Joint & several liability

Rule 3 different Ps against one D can have a single title right (MUST be a common & undivided interest)
A. Ex: interest in all of the cards, entire collection

When P isnt seeking monetary damages, but an injunction/declaratory relief:
The removal of obstruction is the matter in controversy & the value of the object must govern
B. How to determine the value: 3 approaches-
1. Plaintfiff viewpoint rule: the amount in controversy if the value/benefit to the P of obtaining the relief sought
2. Either-viewpoint rule (most widely used): the amt in controversy in the pecuniary result to either party which the judgment would directly produce
3. Courts consider the value of the suit to the party invoking fed jx (ex to the P in a suit inititated in fed court & to the D in a suit removed from state to fed court)
a. Permits a D to remove a case only if the P could have filed it originally in fed court 
Looking @ P viewpoint, looking @ either viewpoint, looking at D viewpoint

Supplemental JX §1367: a fed court may hear claims that could not have entered fed court on their own if they are part of a case over which the court has SMJ

§1367: incorporates Gibbs recognition that a fed courts ability to hear claims over which there is no independent basis of jx is limited to claims that are part of the same constitutional case or controversy as the jx conferring claim
A. 1331 or 1332 common nucleus or loose factual connection required for there to be fed jx over claims in which there is no indep basis of jx (so related to the claims that they form part of the same case of controversy)(Gibbs) for there to be power
B. bars supplemental jx when a District Ct JX is founded solely on §1332 “the diversity statute”
i. posed no obstacle to t he exercise of supp JX in cases entering fed court on other bases such as §1331, the fed question statute
ii. codified Kroger- whenever u have a §1332 case the analysis will proceed as follows:
a. §1367 satisfied (indep basis of jx) & common nucleus of operative facts AND none of the exceptions under D applies
iii. Review of B: applies only when we deal with diversity jx cases. It says supp jx apply when the p and only the p files certain claims against certain parties added under specific joinder rules. This rule doesn’t say much for no
iv. Limits the exercise of supp jx & only in diversity cases
C.   Sets out 4 grounds on which a district ct may decline to exercise supp jx (Gbbs)
		1. the claim raises a novel or comples issue of state law
		2. the claim substantially predominates over the claim or claims over which the 			district court has original jx
		3. the district ct has dismissed all claims over which it has orig jx or
		4. in exceptional circumstances, there are other compelling reasons for declining 			jx
D.  The period of limitation for any claim asserted under subsection A and for any other    	claim in the same action that is voluntarily dismissed at the same time as or after the 	dismissal of the claim under subsection A, shall be tolled while the claim is pending & 	for a period of 30 days after it is dismissed unless state law provides for a longer 	tolling period (puts statute of limitations on hold)
		i. when action is file din fed ct & they have supp jx it is possible under C that court decided to dismiss additional state law claims

§1332 case (Kroger)- Court can hear the additional claims when A and B are satisfied (P filing against party doesn’t destroy complete diversity) otherwise it is a case for potential of evasion

Pendent jx: permitted fed courts to take jx over claims asserted by the original P for which there was no independent basis of SMJ
Ancillary JX (now called supplemental): usually involved claims by a person other than the orig P
Pendent party supplemental JX: filing claim against another party
*we just use supplemental jx now

United Mine Workers of America v Gibbs: pendent JX existed over the state law claims but there was insufficient proof of UMW involvement to find the union liable for its member conduct
Analysis should be done for each and every claim:
1. §303 claim (federal question)
a. claim for secondary boycott: is when you boycott an entity that is diff from the entity you have a dispite
b. dismissed because fed statute didn’t apply
2. Employment claim (SL)
3. Haulage Claim (SL)- claim dismissed bc unable to prove damages


Pendent/Supplement JX unvolves 2 questions:
1. Power- Does the USDC have the power to hear the state law claims? (p. 377 p2; §1367 a and b) AND
a. Fed question that is sufficiently substantial to confer jx
b. A common nucleus of operative facts
c. Separate claims that one would expect to be tried in one judicial proceeding (so related to the claim over which there is an indep basis of jx)
2. Discretion: if so, should the court exercise Jx (p. 377 p3 §1367c)

Pendent/Supplement JX involves:
3. The claims are sort of related (§1331 or §1332) one with an indep basis of SMJ JX & one that’s not (state law claim)
4. Court doesn’t have to exercise power over the additional state law claim


*common nucleus of operative fact- an overlap of facts & law (some courts require only a loose connection while others insist on a much closer nexus)

*if its possible jury will be confused they will dismiss state law claims

Kroger: Federal jx was based on diversity of citizenship, since the respondent was a citizen of Iowa and OPPD was a Nebraska corporation. OPPD then filed a 3rd party complaint pursuant to Fed. Rule Civ Proc 14a against the petitioner, Owen Equipment and Erection Co (Owen) alleging tha the crane was owned and operated by Owen and Owens negligence was the proximate cause of the death. 
· No Supplemental JX b/c of the potential for evasion
· Krogen Evasion: as long as the person isn’t or couldn’t be considered as an evasion or circumvention then there is supplemental jx. 
· If Kroger was merely responding to a counterclaim or a claim against a 3rd party then no Kroger evasion

1332(a)(1): confers upon fed courts jx for civil actions where the matter in controversy exceeds the sum or value of $10,000 & is btwn citizens of different states

1332 says there must be complete diversity & to allow the requirement of complete diversity to be circumvented as it was in Kroger would simply flout the congressional command (Ps would intentionally do this to get it into fed court)

Removal §1441
§1441a D may remove the action from state court if it could have been originally filed in federal JX
· Only applies to claims filed in state court that could have been filed in fed ct..then you can remove it (1331, 1332, 1367)
1st- ask if P could have filed in fed court but filed in state court instead
· must meet 1331 or 1332 or 1367 for it have orig jx or if there is supp jx
· then go thru each claim & see if there is an orig basis of jx (if not then check if theres supp jx)
· If there are multiple Ds then they all must remove 

§1441(b): removal based on diversity of citizenship – 
.  in determining whether a civil action if removable on the basis of the JX under section 	1332a the citizenship of Ds sued under fictitious names shall be disregarded
· court will ask is there anyways P can recover against the fictitious party? Will they be liable under any theory? They will disregard if there is no way P will succeed
2.   A civil action otherwise removable solely on the basis of jx under section 1332a of this 	title may not be removed if any of the parties in interest properly joined and served as 	D is a citizen of the state in which such action is brought
· if D is resident of same state as the one P who brought the claim then it cant be removed (P chose to file in state court in same state D is a resident of even tho P is a resident of another state)
§1441(c) Joined of Federal Law Claims & State Law Claims:
· Only applies if we have a fed question claim & then an additional claim in which the court does not have supp jx (cannot remove under 1441a but instead 1441c)
· If a civil action includes
A. a claim arising under the Constitution, laws, or treaties of the US (within the meaning of section 1331 of this title) and
B. a claim not within the orig or supp jx of the district court or a claim that has been made nonremovable by statute, the entire action may be removed if the action would be removable without the inclusion of the claim described in subparagraph
C. Fed court must head the fed question claim & it must remand the state law claim that doesn’t have supp jx nor independent basis 


Rule if its not removable under 1441a then you can use 1441c 

§1446 Procedure for Removal of Civil Actions:
Generally the notice of removal of a civil action or proceeding shall be filed within 30 days after the receipt by the D 
· One year to remove diversity jx cases but it will be extended if P in bad faith claimed the amount in controversy then it is not one year

Venue, Transfer, & Forum Non Conveniens
§1391- tells you what the proper venue is for an action (general venue statute for all civil actions in general)
1391(a): applicability of section except as otherwise provided by law:
1. this section shall govern the venue of all civil actions brought in district courts
2. the proper venue for a civil action shall be determined without regard to whether the action is local or transitory in nature
1391(b): venue in general- a civil action may be brought in:
1. a judicial district in which any D resides, if all Ds are residents of the state in which the district is located
2. A judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated (substantial connection btwn Ps claim & the place) OR
a. We have this for fairness reasons- might have more contacts in one place, evidence, etc. 
3. If there is no district in which an action may be brought, any district is subject to the courts personal jx with respect to such action

§1391(c) what domicile & residence is
(3): a D not resident in the US may be sued in any judicial district, and the joinder of such a D shall be disregarded in determining where the action may be brought with respect to other Ds


Rule 12b3 motion to dismiss for improper venue (objection, not an AD) 

D raising an objection for improper venuethen if 12b3 motion granted then case dismissed, not transferred!

Rule file 12b3 in the answer of before the answer (whichever comes first)
· Need to raise it together with any other objection OR it can be in the answer if no objections being raised before the answer
· If the first thing D is doing is raising an objection then that motion should contain improper venue BUT if the first thing they do is file an answer then the answer should include objection
· Lack of venue doesn’t deprive the court of the power to proceed (only if D raises the objection)

Mult parties/claims= venue must be satsifeid for all parties & claims

Venue of a lawsuit: the geographic location of the court in which the lawsuit is filed
· P has burden of pleading SMJ (8a1) & P doesn’t have to plead venue but its good practice to do so & give grounds for it
· D raises objection of venue by…

Venue time frame: usually before trial starts but even after it starts until the very end it can be raised- but it must be reasonable under the circumstances
First of Michigan v Bramlet: Bramlets responded that it was an improper venue and moved to dismiss the case against them because they lived in Texas before and the majority of incidents giving rise to their claim took place in 1990, after they moved to Florida

Skyhawke Technologies v DEVA International:P Skyhawke technologies accuses DECA of infringing on 2 patents oh which P is the assignee
Skyhawke technologies= principal place of business in Mississippi
DECA= CA corporation, principal place of business in CA
-P alleges DECA has made, caused to be made, imported, caused to be imported, used, offered to sell, sold, and caused to be sold products in Mississippi, which has infringed and or contributed to infringement on the patents. 
· Federal question JX (patent infringement- exclusive)
· Where parties live is relevant for venue, not JX
· Filed in state ct & removed to fed court
· Case could have been brought in either jx @ issue- while not determinative, a Ps choice of venue is afforded deference.
· D has the burden of showing that is preferred venue is clearly more convenient
· D failed to meet the burden here as most of the factors in analysis were neutral
· Public interest factors: 

1st- check what venue is proper (1391)
· If originating venue is NOT proper must be 1406
· If originating venue is proper then you can use 1404


§1404- gives parties the right to agree to transfer to a court that is improper (1406 doesn’t give this power)
· Encompasses courts that would have initially lacked personal jx, proper venue, or boh
· USE when you need to transfer from one proper venue to another proper venue OR from a proper venue to another venue that may not be proper but parties have consented
· In interest of justice d. Court may transfer any civil action to any other district where it might have been brought or to one all parties consented to 
· Private interest factors: convenience of parties & witnesses
· Public interest factors: interest of justice 

§1406: the choice of whether to dismiss or transfer is within the originating courts discretion (even when all requirements under 1404 have been satisfied)
· Dismissed, or if in the interest of justice then transferred

Rule substantive law follows the case (Van Dusen rule) 2 requirements:
· Dealing with diversity jx
· Transfer under 1404 (orig venue was proper)


Forum Selection Clauses: a clause in a contract where parties agree that if a dispute arises under the contract involving them they will file their action before a specific court
· May be filed in court x (permissive)
· Must be filed in court x (exclusive)
· Different from choice of law clause although it makes sense to have both
· How should we consider it under 1401 or 1406 analysis?
· Split among courts- if case is fuled under provision exclusively in CA and suit it brought in NY some judges will use it as a factor (1404) whereas other judges might say any other court other than CA is improper (1406)

Rule venue option is given to D (if no objection then he waives it)

Jones v GNC Franchising, Inc: a subsidiary of General Nutrition Companies, Inc., is franchisor of General Nutrition Stores throughout the United States. The company's principal place of business is Pittsburgh, Pennsylvania. Jones is the franchisee of a GNC store in LaVerne, California.

The parties entered into written agreements including an Option Agreement and a Franchise Agreement containing a clause requiring that it be “interpreted & construed under the laws of the Commonwealth of Penn, which laws shall prevail in the event of any conflict of law
-a dispute arose and Jones filed suit in Ca alleging mult. causes of action. GNC removed the litigation to fed ct invoking diversity jx and subsequently moved to either dismiss or transfer venue to Pennsylvania citing 1406a because parties both consented to transfer originally in the clause
· A provision that requires non CA court directly contravenes this strong puclis policy and is unenforceable under the directive of Bremen (p. 449)
· FCS applies BUT not enforceable
· Did it under 1406 because all other courts would be improper under the exclusive provision clause (According tot his court anaylsis)

Bremen factors: FSC is presumptively valid & should not be set aside unless the party challenging the clause:
· Clearly shows that enforcement would be unreasonable & unjust, or
· That the clause was invalid for such reasons as fraud or overreaching
*unenforceable if enforcement would contravene a strong public policy of the forum in which suit is brought, whether declared by statute or by judicial decision
*party challenging the forum selection clause bears a “heavy burden” of est the existence of one of the aforementioned grounds for rejecting its enforcement

Forum Non Conveniens: a dismissal doctrine (NOT transfer/move doctrine)
· May be used in fed ct when the more convenient forum is in a foreign country

Burden to meet that burden the moving party must show (ANALYSIS)
1. is there an available alternative forum? And
2. that the balance of private & public concerns implicated by the choice of forum weighs heavily in favor of dismissal 
*courts comparing Ps choice of forum vs alternative forum (alt forum needs to be clearly more convenient)
*can file @ any time (when its reasonable)

an adequate alternate forum: another forum as long as it provides some remedy for the P

Piper Aircraft v Reyno: Air crash in Scotland in which pilot & 5 passengers were killed. Decedents were all Scottish subjects and residents. The plane was subject to Scottish air traffic control. The aircraft was manufactured in Pennsylvania by D Piper Aircraft Co. Propellors manufactured in Ohio by D Hartzell. At time of crash the aircraft was registered in GB and owned and maintained by Air Navigation (a Scottish air taxi service).
· Possibility of an unfavorable change in law can be relevant in consideration of a forum non conveniens inquiry where the remedy provided by the alternate forum is so clearly inadequate or unsatisfactory that it is no remedy at all
· Proper to remove?: Yes, because it could have original been filed in fed court & it was proper bc was removed to another proper district
· 1406 motion can be filed when the only thing improper is personal jx
· the public interest factors pointed towards dismissal where the court would be required to untangle problems in conflict of laws, and in law foreign to itself
· private interest factors: witnesses in Scotland, evidence, joinder of parties
· if change of law is so unfavorable as to not provide remedy then the forum is not adequate

When removal is proper  venue is proper

Service of Process & Notice

Service of process & notice: informing the party that you are suing them & give them a summons & a copy of the complaint 
Summons: shows courts power
· if summons doesn’t tell them they have 21 days to file an answer the summons is insufficient & D may file motion to dismiss 12b4?12b5? for insufficient process dismissal usually
Rule 21 days from time you have been served to filed your answer (otherwise default judgment may be entered against you & case proceeds)

Rule for service to be proper it must
1. Comply w/ the relevant rule
2. Must comport w/ Due Process

Rule 4D P may decide to serve process under this rule- he requires the D to waive formal service of summons & complaint (will serve a request of waiver & copy of complaint)
· D has 30 days to reply to request of waiver (if not signed then P should send formal notice)
· Has 60 days from when waiver was sent to answer
G/R SOL is tolled when waiver is signed & filed w/ the court

-when you proceed w/ waiver of service you must give them 30 days to sign the waiver (if D refuses in bad faith then he must pay costs- D may not care about paying this)

Rule 4(e)(2) if the individual is located within the US this rule allows the P to serve the D “personally”
· Leave summons & complaint @ Ds dwelling or usual palce of abode with someone of suitable age & discretion who resides there
· Deliver copies to an agent who has been authorized by law to receive service on Ds behalf
Rule 4(e)(1) allows the P to employ any mode of service authorized by the law of either the state in which the fed court sits or the state in which service is to be effected (if a fed court borrows a state service provision, it must look to state law to see how that provision has been construed. 

Rule 4(h)(1)(a) allows the P to borrow state law rules of service, as permitted when serving individuals under Rule 4(e)(1) (relies on 4e1)

Rule 4(h)(1)(b) allows the P to deliver a copy of the summons & complaint to “an officer, a managing or general agent, or any other agent authorized by appt or law to receive service of process” AND mail a copy to the D
· Managing/general agent: individual must be sufficiently connected w/ the company’s operations to render it likely that service on that individual will provide notice to the D. 

2 part test: if the answer to first question is no, then you don’t need to move on to the Due Process requirement (if no then service is not proper)

12b5 motion to dismiss if D thinks service was improper

-D has to raise objection by motion or answer (which ever comes first) & if he doesn’t reject timely then he waives it & the court may proceed

Affinity: P AICPA filed a complaint for breach of contract against D Affinity Card. It served it notice through to Patrick McDonald, Assistant Vice President of Primecard, an office that it close to Affinity. McDonald delivered it to D. P assumed he was VP for Affinity. D said he never waived his right b/c he never had proper notice
· Corporation not properly served according to rule 4(h)(1)(b)
· Don’t have to read the rule strictly
· Person must be sufficiently integrated that he will know what to do with the paper
· P in this case had only worked for 3 months & had never heard of Affinity (not proper)
· Although it may have complied with DP, it did not meet the 1st requirement
Motion to dismiss vs motion to vacate the judgment:
Motion to dismiss: leads to dismiss whereas motion to vacate is seeking the opposite- seeks actions to proceed on the merits & reverse default judgment

-Courts analysis in motion to vacate then court draws all plausible inferences in favor of party wanting to vacate the judgment

Why? Policy reasons- Courts prefer to litigate disputes in the merits, not by default
· Favor party who is seeking to avoid dismissal (favor party seeking the relief- the D) because the D wants to litigate the case on the merits when they enter to vacate judgment

Burden of Proof on P (party on whose behalf service was made)
Prove service by affadavit- don’t have to prove service when you have proceeded under waiver (otherwise proof is required)

Due Process is a notice that you might be deprived of property

Procedural law: court will apply its own rule of civil procedure (if fed ct then fed rules of civ pro)
Substantive law: fed ct then fed law, state ct then state law
· Ex: fed ny court fed rules of civ pro & NY state court rules

1st: must ask who is the D?? (see what section of rule 4 to apply)

Mullane: The Bank set up a trust covering 113 participants and sent notice by publication to all known and unknown beneficiaries regarding the banks’s application for judicial settlement of the trust, as required under a New York statute. 
· 1. Service of process consistent with rule
· 2. Due Process- chance of losing property so they must give notice & right to contest

Rule notice must be “Reasonably calculated under all the circumstances, to apprise interested parties of the action & give them an opportunity to object

Notice not a test b/c its so broad
Rule 1 notice must be reasonably calculated under the circumstances to apprise interested parties of the pending action & afford them an opportunity to present their objections

Rule 2 for method to be appropriate, if there is a method certain to inform you use that & if there is not then the means you choose should be substantially more likely to inform than the other feasible alternatives
· are there alternatives certain to inform?
· Personal service is usually unreasonable
· Balance interests of P and state

Unknown beneficiaries publication is okay 
People with future interests who were not identified at time of trust is set publication is ok
People whose whereabouts are known publication not okay

Summary of formula:
1. is service of process consistent with rule and DP?
2. Method of service reasonable under circumstances
· Balancing of interest between state, D, & P. 

*see note 3 after Mulane case

Jones v Flowers: State sends certified letter to let him know about the delinquency and consequences & 2 yrs later they sold the house and notified through newspaper by selling the house in the newspaper and no one bids it on so they notify him again of private sell to Flowers. 
· Whether when notice of a tax sale is mailed to the owner & returned undelivered, the govt must tak additional reasonable steps to provide notice before taking the property?
· Court said process not sufficient bc there were other reasonable methids they could have used (regular mail, posting on the door)
· Ds ignorance does not make govt excused from complying with its constitutional obligation
· Was notice reasonably calculated under the circumstances? Means used must be:
1. what someone desires of informing would use
2. balance the interests of the P & the state & the interests of the D
3. is there a method certain to inform? Use that, if not then choose the alternative most likely to inform (balance factors)
· Should do analysis and balancing before taking the property

Prefiling Waiver & Consent: 

“Confession of judgment clause” an agreement you sign after you have defaulted on performance of contractual obligation to have judgment entered against him without notice & hearing (people may do this to negotiate something- they know they will not win in court) (after)

Cognitive Clause: a clause that you sign before the default on the performance of contractual obligation to waive notice & hearing (before) 

*always for money purposes for these
*D can waive right to service & process since its essentially a right given to D (waive by agreeing or failing to raise objections)

Underwood v Leidholm: Leidholm had judgment against him because h signed a confession of judgment clause 
· Dissent: it’s the D has the right to waive- if he didn’t object then its waived 
· Overmeyer court analysis: for cognitive clause to be valid the D must voluntarily, knowingly, & intelligently waive his due process rights to pre judgment notice & a hearing
· Confession of judgment & cognitive clause can both apply Overmeyer analysis

Witness Immunity:

Trickery/fraud: courts usually refuse to exercise JX over a D who was served with process only after being lured into the state through trickery or fraud on the part of the P or her atty.

May v Wilanksy: MayCo sued Wilansky for breach of his employment contract after WIlanksy accepted a position with a competitor. Called him in for “negotiations” and then served him.  
· Court wants to focus on the negotiations that took place and said if we focus on this then we can judge validity of service of process through the bright line rule (promotes good faith settlement pg 278)- if P does that service is valid
· Use bright line test when we see negotiations have taken place
· Brightline Rule: P may do one of two things:
1. either before the D comes to the state the P warns him that if negotiations fail he might be served with process OR
2. if P doesn’t do that then after he comes to the state & negotiations fail then he will give him an opportunity to leave before serving (then service quashed)
· Court decides not to grant motion to dismiss- courts want to save cases/resources & if they grant motion then P will have to reserve the complaint so court quashes service of summons & asks them to serve it properly 


Rule court will not have power over you if you were tricked/lured into the state to be served w/ process (service set aside)

Fun-Damental Too v Hwung: P sues Hwung for false designation of original dnt rade dress infringement in violation of Lantham Act- injury to business reputation and dilution. Ds move to dismiss for lack of personal jx and insufficiency of service of process

Rule individuals coming from another JX are exempt from service of civil process while in attendance upon court & during a reasonable time in coming  & going 
	Exception #1: if while in the JX, the person claiming immunity engages in activities of a business nature totally unrelated to the litigation in which he is attending, the immunity is not considered waived 
· Immunity not waived if the unrelated business dealings are of a mere casual & unforeseen nature or are trivial & insubstantial
	Lamb exception: if the immunity would undermine the purpose of the action in which the witness is participating when served
· Example: divorce proceeding, wife claiming child support, in the proceeding husband says he is not the father (wife v husband) husband lives NY and wife lives CA, husband comes to CA to attend proceeding and makes an objection to est whether hes really the father (a separate proceeding) and he says hes immune because he was there for the first proceeding.. court uses lamb exception because it would undermine the purpose of the action

Notice & Hearing when Property is Attached:

Ruke to establish exigent circumstance that would allow ex parte seizure the govt must show that less restrictive measures (lis pendens, restraining order, bond) would not suffice to protect the government interest in preventing the sale, destruction, or continued unlawful use of the real property

Connecticut v Doehr: Giovanni (P) submitted an app to the superior ct for an attachment in the amt of $75,000 on Doehrs home in conjunction with a civil action suit for assault and battery.

Connecticut law authorizes prejudgment attachment of real estate without affording prior notice or the opportunity for a prior hearing to the individual whose property is subject to the attachment
· Attachment: procedural tool used to freeze the property & the owner of the property cannot dispose of the property in any way whatsoever although they can still live there
· Ex parte attachment: inform after property is attached of hearing
· Process: need to file affadavit showing probable cause you will prevail on the claim for the success of which you are attaching the property in order to get judgment to attach property 
· g/r must give notice & hearing before deprivation of property except when there are extraordinary circumstances 
· Balancing test: 
· Govt interest (procedural process to fxn well), P interest, D interests
· Balancing of parties involved
· Pre-existing interest in property (some type of title)?
· Ct said Ds interests were substantial 
· Should have posted a bond to refrain from this problem? (but P would be deprived of his property for a certain amt of time as well, case by case basis)
· We are worried about erroneous deprivation
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