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Venue
Remember - A court cannot properly hear a case unless there is 
1) Personal JX over the D
2) SMJX and
3) Venue – where within a court system a case can be brought mostly by Statute – must be correct
Note – there is no constitutional right to venue

2 Venue Actions
(1) Local – involves land and historically involves 3 major disputes
(i) In rem or quasi in rem disputes, in which real property is basis of Jx
(ii) Cases where P is seeking remedy in or to realty/land (ex. quiet title, ejection, foreclosure of a mortgage, enforcement of a lien); AND
(iii) Claims for damages for injury to land – ex. Trespass
S.1392 – is the only federal venue provision dealing with local actions
Only addresses local actions in which the property is located in 2 districts of the same state
General rule – a local action involves property
General Venue Rule – venue must be where the land is located

(2) Transitory Action – any action that is not a local action. Vast majority of cases are transitory


Venue -  [§1391] - Tells the proper court house where to file suit, and is determined by State & Federal Statute [28 U.S.C. §1391]

(I) State Statutes - In what district/county may the lawsuit be filed? 
(1) CONVENIENCE TO D - Our fallback basis for venue is usually where the D resides. Since P has power to choose where to file suit, at least make this a convenient place for the D.
Ex. In MD, for divorce, annulment & actions against corporations which have no PPOB in state, the basis for venue is where the P resides. Why? 
Divorce & Annulment - Only need 1 party to dissolve a marriage (dissolve for 1, dissolve for both) 
Corporation - since no county is convenient for D, make convenient for somebody!
(2) For purposes of venue  RESIDENCE=DOMICILE 
(3) Multiple D’s - Ex. In MD, multiple D’s may be sued in either county where a D resides. If case dismissed against D1, D2 may proceed or transfer case. One rational to proceed, even if not in own district is b/c of time already spent on case.  


(II) Federal Statute – [28 U.S.C §1391(a)]  When Jx is based solely on diversity, venue is proper:  
(1) A judicial district where any D resides IF all D’s reside in same state
(2) A judicial district in which a substantial part of the events occurred OR a substantial part of property that is subject to action is situated; OR
**If neither (1) nor (2) provide proper basis for venue, THEN (3) applies. 
(3) A judicial district where any D is subject to PJx at the time action commenced AND there is no other district where action may otherwise be brought. 
Judicial District – usually a State has only one district, but some like CA (4) have multiple. It is a place within the state, what courthouse you go to.

[28 U.S.C §1391(b)] - When Jx is NOT based solely on diversity, then venue is proper: 
(1) Same as a(1)
(2) Same as a(2)
(3) In any judicial district in which any D may be “FOUND” IF there is no district in which the action may otherwise be brought 

(a) Test for SPOE [§1391(b)(2)] - There are two ways Cts. have interpreted this phrase. 
(1) One or Any
(2) Essential/Substantial

1. Ex. Of “one” or “any” being substantial 
[Bates v C&S Adjustors] – (Bates sued D in federal court for violations of Fair Debt Collection Practices Act, for mailing dunning debt collection letter. Since letter was received in NY, even though it was sent to PA and then forwarded by post office  actual receipt of letter in NY constitutes a substantial part of the events giving rise to the claim.) Here “one” letter from a collection agency was SPOE: 
Interpretation -  one, any, essential event is enough
Personal Jx -  By failing to allege no basis of PJx, D waived objection
Federal SMJx -  Based on federal question  Fair Debt Collection Act
Venue based on [§1391(b)(2)] - “a substantial part of the events occurred there” 
Take Away - Definition of “substantial” after this case? Does not mean a lot. May mean actual event, important step, Any part of the events, essential, relevant

 Is NY a proper venue?
S.1391(b) – (1) and (2) are the same as S.1391(a)(1) & (2)
S.1391(a)(1)cannot apply b/c doesn’t reside in NY at all, so the only basis is (2) Did SPOE (substantial part of events) occur in W.D. of NY?
Only one event occurred in NY  conclude that SPOE can be just 1!
 “Substantial” can mean essential, important, necessary, significant, any event, 1 event = intent of congress is a liberal interpretation of event b/c don’t want any fights over proper venue!

Note - Might conclude that will never use (3) b/c there will always be some place within the U.S where some of the events occurred [Bates], unless all the events occur outside the USA.

Note the difference b/w PJx purposeful act requirement v. Venue which simply requires an event. 
Here the act/event was a unilateral act of the U.S. Post Office, which is ok under Venue, but not for PJx.

2. Ex. Of “essential” being substantial 
[Magic Toyota] – (P corporation in SC, D corporation in FL. D sent letters, made phone calls & visited South Carolina twice. However, seems most of the significant negotiations occurred in Florida. Ct found that South Carolina was an improper venue, events there were not significant enough. Instead of dismissing the case which was an option, they instead transferred it to Florida.)
Interpretation -  events must be significant.

3. [Leroy] – (Texas corporation, which attempted to take over an Idaho corporation could not bring suit in TX against Idaho officials who sought to enforce a state anti-takeover law. )
Ct. held although effect of law might be felt in TX, no venue b/c would allow Idaho officials to be sued anywhere a shareholder of the target corporation allege that he wanted to accept TX corp.’s tender offer.
Today courts have disapproved Leroy’s policy against multiple venues
D did not deliberately direct a communication to the P’s district.
SC held irrelevant, only important for PJX
Doesn’t matter whether deliberate contact, only care about the location where it arose
S. 1391(b)(2) – substantial part of the events giving rise to the claim
 Focuses not on contacts but events


(b) Venue Gap -  When does [§1391(3)] apply? - Usually does not apply, b/c of a broad interpretation of SPOE

(c) Sub-issue - Corporations -  Corp. is deemed to reside in (1)Any judicial district, (2) In which it is subject to PJx, (3) at the time the action is commenced…

(d) Sub-issue -  Aliens - An alien may be sued – (1) in ANY judicial district provided that there is (2) PJx AND (3) SMJx 

Rule - PRA does NOT apply to [§1391] - A citizen of France, who is a PRA of Florida, for purposes of venue, is still an alien .

NOTE – Venue is mainly for the (i) convenience for the D’s. We also consider the convenience of the (ii) witnesses/evidence.
In analysis, must determine SMJX and PJX first, particularly PJX is a limiting factor

Rule of Thumb – Venue is always proper where the D resides

(e) Removal §1441 - Removal has own venue provision. §1441 - Such cases may be removed in federal Ct. where such action is pending.


HYPO – P-CA, sues a D – MD for $80k – D was driving in CA to Disneyland
(I) State Courts
(a) CA Superior Ct. for the City of ______ - 
SMJX - every Superior Court in CA will have SMJX (b/c $80k > $25k min)
PJX –Yes b/c purposeful availment b/c they were driving in CA, is it related to their action of driving? Yes.
Venue - CA Civ Proc. Code 395 – LA county would be proper venue b/c Rule - where the injury occurred or where the D reside; also consider convenience (witnesses, evidence)
D lives in MD, so where the injury arose
Or
(b) MD Ct. of Consumer Pleas for ______ County
SMJX – MD has a welcome mat as long as it meets the amount requirement = yes
PJX – yes, D is domiciled there
Venue – proper if it’s the MD county where D resides


(II) Federal Courts
(a) U.S. District Ct. __________Dt.
SMJX – yes, if there is diversity there is SMJX in every district court in the U.S.
PJX – yes its clear that there is PJX in CA (where injury occurred = minimum contacts), and MD (resides/domiciled), but not any other states
But P can’t file in Alaska, b/c even though there is SMJX, there would be no PJX (PJX is a limiting factor)
Venue –( FCRB p.184-85) – S.1391(a)(2) – yes, b/c substantial events occurred in the (Central – Los Angeles) judicial district

(b) U.S. Dt. Ct. – S.1391(a)(1) - judicial district where any D resides 
Conclude – P has the choice of either Federal or State court in CA or MD


HYPO – P v. D1–County A & D2-County B
Was it correct to have venue in County A? – yes could be either County A or B
If D1 drops out, but the venue is still in County A
Court would proceed b/c why transfer the whole thing and start over with a different judge – no transfer just leave it as it is
Court would Transfer to County B b/c its no longer convenient to have it in County A


(II) Change of Venue/Transfer (G 92-94) (p.188 Redbook) - P, D or the Ct. can request a transfer
(a) Transfer of Venue – When venue is improper, there are 2 options: 
(1) Dismiss case
(2) Transfer case to a proper venue, under §1404(a) and §1406(a)
S.1404 – deals with transfer when the venue was proper initially
S.1406 – deals with dismissal/transfer when the venue was improper initially

(i) Transfer occurs from one U.S. District Ct. to another U.S District Ct. 
(ii) Transfer occurs from one county to another county within a state 
NO transfer from US District Ct  State court 
NO transfer b/w state courts 
· In this case, dismiss case and refile new action in state court 
 State Ct. District Ct. is removal, not transfer 

Transferor Court – Ct. where case originally filed, and from which it is transferred
Transferee Court – Ct. where case is transferred 
1. If venue is proper, the law of the transferor Ct applies [Van Dusen]
2. If venue is improper, the law of the transferee Ct applies
Rationale: Do not want to allow P to manipulate the system, by filing in an improper venue to take advantage of the laws of that state, and then transfer to a more convenient state. [Ferens]


(2) §1404(a) - Change of Venue where venue was proper.
(a) “For the convenience of the parties and witnesses, in the interest of justice, a district court may transfer to any district where it might have been brought.”
Venue is proper in any judicial district where it might have been brought by the P 

In deciding whether to transfer, the court shall consider: 
(1) The convenience of the parties 
(2) Convenience of the witnesses
(3) The interest of justice 

1. [Hoffman v Blaski] -  (P filed in the proper venue, but D filed in improper venue, and waived objection. Ct rejected argument that D can request to transfer to a district in which, absent D’s consent, PJx & venue would not be proper.)
If we allowed this, where a D could transfer to an improper venue and then say I waive my objection, D would have more power. So we eliminate this unfairness by saying must apply transferor law b/c interpret to mean - only transfer to where venue and PJx would be proper.

“Where it might have been brought” means where the P could have initially brought it  - must have proper (i) PJx, (ii) SMJx and (iii) venue 
Transferor – where its filed initially
Transferee – where its transferred to

Rule - D cannot waive venue. If D wants to transfer to a different district, venue must be proper.
Rationale - This gives the D too much power over where venue would be  unfair to P 
Does D reside in the district where he wants to transfer venue? 
Did a SPOE occur in the district where D wants to transfer? 

Ex. IF D attempted to transfer venue where venue was improper, the Ct. would conclude that:
Transfer is not “in the interest of justice” 
Transfer would not be convenient for the witnesses or parties 

Rule - The Ct. has the discretion to decide whether or not to transfer  Determined by “the interest of justice” 
(1) Where did the accident occur? 
(2) Where are the witnesses? Where do the parties to the accident reside? 
(3) Are there multiple D’s? If so, good idea to litigate in same place


(3) §1406(a) - Permits transfer of cases filed in an improper venue 
“The district court of a district in which is filed as case laying venue in the wrong division or district SHALL dismiss, OR if it be in the interest of justice, transfer such case to any district or division in which it could have been brought.
Nothing in this chapter shall impair the Jx of a DC of any matter involving a party who does not interpose timely and sufficient objection to the venue
Criteria for “could have been brought”  - (i) PJx, (ii) SMJx and (iii) Venue

Rule - Cannot apply the law of the transferor court, because that court was improper.
Rule - No factors for deciding whether to transfer. If venue is improper:
(i) Court SHALL dismiss, OR
(ii) Transfer it to a different Jx in the Federal Ct. district - If it’s in the interest of justice
Cannot transfer to state court when it is already in federal court

1. If transferred, what law controls?  - The rule is the same whether the P or the D seeks transfer [Van Dusen] [Ferens]  must apply the substantive law of the transferor/court of filing
Result  – this allows a P to file in a court with favorable law and then seek a transfer
[Ferens] - Penn 2yrs v. MI 6yr SoL – (P lost his right hand caught in his John Deere, accident occurred in Penn where there is a 2yr SoL, after that period, P brought suit in Mississippi where there was an agent for SOP (6yr SoL)  blatant forum shopping. P moved for a change of venue to Penn, motion was granted, and Court applied the more favorable 6yr SoL of MI.P)
P took advantage of MI law w/o having to litigate there. BUT Is forum shopping evil?  This is sometimes what transfer involves 
[Van Dusen] says only SMJx, PJx and Venue matter, and that SoL need not be proper (i.e. can be expired) in the transferor court


2. What is the basis for granting/denying transfer? - Would the transfer be in the interest of justice? Under 1404(a), for the convenience of the parties or witnesses?
Judges have wide discretion to refuse to transfer under 1404(a)
A court may deny a motion to transfer if it would cause jury confusion or if the transfer is to harass the other party or if the inconvenience in the forum is not too great.
 [Smith] – (D wanted to transfer from Galveston to Houston, because Houston had an airport that would save him a drive. But Court denied transfer b/c it was an equal drive from either.)
 [Bolivia] – (Bolivia wanted to have trial TX, because pro-plaintiff, D moved to transfer to DC where there was a Bolivia embassy. Transfer allowed b/c Ct. felt federal ct. had better knowledge and discretion on the int’l topic.)

Under 1406(a) the court has the choice of dismissing the case or transferring it to a proper venue. [Goldlawr] – (Held that where venue is improper and there is no PJx, this does not bar Ct. from authority to transfer.)

3. What if there is improper venue and we transfer to a proper venue?
S.1404 – Law follows transferor law b/c the venue was proper
S. 1406 – No reason the law should follow transferor law b/c the transferor was never proper!

4. WHEN can D filed motion of improper venue?
D can raise the motion of improper venue in a motion to dismiss (12B3)
If D does not file motion to dismiss
D can file motion of improper venue in the answer 12G and H
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ERIE CHART - A federal court in a diversity case is asked to apply a state rule, statute or practice. When should court apply the law of the state in which it sits, and when should the ct apply federal law? 

IS THERE A CONFLICT B/W STATE & FEDERAL LAW??
	YES  - Party Favors Federal Law Will Argue Conflict 

1. The Federal Rule is broad enough to cover the issue 

2. Federal & State law cannot operate together

3. When there is a conflict b/w a mandatory state rule (MUST) & a discretionary federal rule (MAY), then federal law applies [Burlington]

REA ANALYSIS 

1. Is the matter regulated arguably procedural? 
If matter regulated is rationally capable of being classified as either (i)substance or (ii)procedure   then YES 

2. Does application of the federal rule abridge, enlarge or modify a state substantive right? 
(a) [Hanna] Majority - There can be incidental effects on state substantive rights. INCIDENTAL EFFECTS IS VERY DIFFERENT FROM OUTCOME DETERMINATIVE 
 If YES to 1&2, then apply federal law 

COUNTER	
(b) [Harlan’s] Concurrence - FR should not apply if application would frustrate the primary conduct of state citizens 

Is this more like [Ragan] or [Cohen]? 
(1) What is the purpose of the state regulation? 
(2) What is the result of this regulation? 
(3) Does this result regulate the primary conduct of citizens? (how people act towards each other)
(4) If we apply the federal rule instead of the state regulation, would it frustrate the states purpose? 

 IF More like [Ragan] apply federal rule (State law “SOL tolled when process served” purpose to give notice. Notice still if apply fed. rule)

 IF More like [Cohen] apply state law (Federal law that did not require P to post bond frustrated states purpose to protect corporations from frivolous suits) 

	NO - Party Favors State Law Will Argue Conflict 

1. Federal Rule is NOT broad enough to cover the issue 

2. Federal law is silent on the issue covered by state lawlook at the particular language of the rule 

3. Federal/State law can operate together 
FR controls one issue/state rule controls another 

4. Posner in [Healy] -These are special rules for a particular area of law, so there is room in federal laws to apply the state rule 

RDA ANALYSIS 

1. Is state law clearly (i)substantive, or (ii)closely bound up w/ state substantive rights? 
          argue “integral part of state law” 
          bound up w/ the law of ……..

2. Will application of the federal rule affect the outcome of the case? 
          Answer is always YES

3. [Hanna] says - Consider the twin aims of [Erie] 
(a) Encourage Forum Shopping 
Will a generic P forum shop for the Federal Rule? Will a P choose a FEDERAL Ct. for a more favorable rule. We don’t want this b/c it disadvantages D’s who can’t remove.
(b)Fairness - Lead to inequitable administration of the laws 
       Unfair to instate Ds who cannot remove/stuck in state Ct.
      Who is disadvantaged by having differing rules? (the goal here is to apply state law in federal court)

4. Is there a countervailing federal policy that dictates application of the federal rule? 
	(1) Fair & efficient procedure
	(2) Reducing Costs
	(3) Uniformity of Procedure 
	(4) Discrimination against out of staters
	(5)Independent system for administering       
                justice
             (6) Hearing the case on the Merits – get rid of a lot of procedural rules that would deter throwing a case out on technicalities, and to hear it on the merits




1. [Erie v. Tompkins] – (T, a Penn citizen, sued Erie RR, a NY corporation for negligence in the operation of the train that hit him while he was walking at night along a commonly used foot path that ran alongside the tracks. He could have sued in state or federal court at home in PA or a state or federal court in NY.)
Erie Doctrine – How to decide cases in federal court when SMJx is based on diversity of citizenship  Choice of Law b/w Federal & State
Substantive v. Procedural law
(1) T could sue in PA in Federal Ct.
Is there SMJx? – Yes, P(PA) v. D(NY)  diversity of citizenship
Is there PJx? – Yes, Minimum contacts, P/A, AOO, FF’s
(2) T chose to sue in Federal Ct. in NY  thought less likely to defer to PA common law
SMJx? – Yes, diversity
PJx? – Yes, b/c Erie is incorporated there
Is there a district in NY that is a proper venue? – Yes, b/c this is where they have their business


How did the TC & AC treat the [Erie v. Tompkins] case?
Since there was no local statute on the issue, they applied the Federal General Laws

After [Erie], the interpretation of the RDA was that the laws of the several states that must apply in the interpretation of state laws includes
(1) K’s law
(2) Commercial law
(3) Torts, AND
(4) Real estate law
 i.e. it now includes State common law! As well as statutes 
And there was no more federal general common law  must follow the law of the State concerning (K’s, torts, commercial etc.) vertical uniformity
This was a very dramatic change. Railroads didn’t request/like this change, they liked [Swift]. Old [Swift] Rule - Federal Court has discretion absent a local statute to make jmt. of what the law is. 

After the [Erie] case, what kind of uniformity is produced?  Vertical
Rule - Federal Ct.s must apply state substantive law.

After Erie, can a federal court apply any federal laws or rules of its own or must a federal court always apply state laws and rules?
Rules of Decision Act (RDA) are – (i) merits, D liable to P?, and (ii) substance  then we apply state law
Congress can pass substantive law, and procedure is left to the federal courts

Exceptions – Normally Under the RDA we must follow state law, BUT if Congress passed a statute making RR’s liable, and there was state common law on the tort  Then the federal ct. will apply the Federal Statute b/c 
(1) RDA Exception – for federal statutes 
(2) Supremacy Clause – Congress is the supreme law of the land and will trump state law

Timeline - Erie  York  Byrd  Hanna

[Swift] was wrongly decided:
(1) Professor found construction wrong – interpretation should have included state common law as well as state statutes
(2) Produced results contrary to what was originally intended. Didn’t produce expected benefits, instead it produced:
(1) Lack of uniformity and lack of certainty
(i) Horizontal uniformity (choice of law b/w states  wanted the laws to be the same among the states) desired, but vertical uniformity (federal v. state law) resulted and lost horizontal uniformity
(2) Unfairness – grave discrimination
Unfair discrimination by non-citizens against citizens who could not invoke diversity.

[Swift]’s interpretation of the RDA was unconstitutional  There is NO federal common law
States have the power to declare the law towards K’s, torts, commercial law
Federal Courts have limited powers. 
10th Amend. - Everything that is NOT in the Constitution is reserved to the states
Was RDA unconstitutional? No, the interpretation was not!


RULES
1. [Brown & Yellow Taxicab Co] – (Abused the rule in [Swift] to take advantage of favorable federal law by creating diversity.  They re-incorporated in a State with favorable laws solely for the purpose of the suit.  Blatant forum shopping. State law conferred privilege of selecting court on the non-citizen, which resulted in discrimination of non-citizens against citizens. Resulted in rights to vary depending whether case was held in State or Federal Ct.  lacked vertical uniformity. )

2. [York] – (Rejected labeling test (substantive v. procedural), instead focused on the effect of the rule in question on the outcome of the case (i.e. “adequate”).  Issue was whether in a diversity case in federal court, the federal court was required to apply the state SoL. Ct. held that the state law must apply.)
Old Labeling Test – label the case as procedural or substantive. 
“no one doubts federal power over procedure”
[York] Outcome Determinative Test – Does it significantly affect the result whether federal or state law is applied?
 Consistent with Erie Doctrine – purpose to have uniformity  in the law used whether case is held in State or Federal court

SoL – certain amount of time to bring a law suit  time limit
Is the SoL procedural or substantive?
(1) Procedural – anything with the court process – filing and hearing the lawsuit
Rules in court
(2) Substantive – right to recover/obligations of the D
Outside of the courtroom
Regulation of conduct
Under these definitions it could be either! (it’s a rule of the court of the process and its an obligation)
But in the [York] court – Outcome Determinative Test
Substantive – Significantly affect the result of a case if the state law is ignored
[Erie] ‘s intent was to ensure that the outcome, whether held in federal or state court should be the same
Under [York] we have vertical uniformity (with a vengeance)
So if its time barred in federal, it will be time barred in state court
Ex. What if the  federal Ct. rule is one size of paper “8x14”, but you make a small mistake and apply the slightly smaller state court size of “8x11”.  Under [York] the procedural rules can affect the outcome of the case
This is what we meant by vertical uniformity with a vengeance  Complete vertical uniformity
[Goldberg] – [York] is NOT a good test! So we look to [Byrd]


3. [Byrd] – (Whether the judge or jury should decide the issue of whether the employee was a “statutory employee” such that he fell under the Workers Compensation Act. Ct. needed to decide whether state substantive law controlled.)
Was the state law substantive? [Erie]
[Erie] – argument that the state law is substantive
(1) bound up with rights and obligations (which are substantive law) of state-created rights and an “integral part”  procedure becomes substantive
Can’t separate the substantive rights & obligations and the procedure that is an integral part of those rights & obligations
[Byrd] – Ct. held it was “merely the form and mode of enforcing a right” = procedure  NOT substantive
Not a rule to be bound up with the rights and obligations of the parties
Ct. holds that it is NOT substantive!!!!

How will allowing a judge(state law) as opposed to the jury(federal law) make a difference to the outcome? [York]
Yes - Judge may not be as sympathetic as a jury for employment injuries
 According to [York], the federal court should apply the state law and allow the judge to decide the issue of immunity. Yet the Ct. said NO, the federal court should allow the jury to decide the issue.



WHY? - Countervailing Federal Policy (CFP) that will balance against he state law
7Th Amendment Right to Jury Trials That the federal courts should be able to say that the jury trials should decide the issue  federal law favors jury trials
IF it had been decide on the 7th amend, the Except Clause would have kicked in and said that federal constitution trumps state law (but this didn’t happen here!)

Did the Court change the “outcome determinative” part of the [York] Test?  Byrd Rule
The court says that there can be differences, but they must be strong certainty of different outcomes, significant differences, otherwise can apply federal law
HOLDING – federal law applied

Overview - After [Byrd] the RDA test is:
(1) if the state law is (i) clearly substantive or (ii) bound up with substantive rights and obligations created by state law, then the state law is a rule of decision and must be applied by the federal court sitting in diversity
(2) if the state law is not clearly substantive or bound up, then the federal law must still apply states law if there is a strong possibility or certainty that application of the law will significantly affect the outcome of the case
(3) BUT state law may be overridden if there is a strong countervailing federal policy which favors application of the federal rule

What does “bound up” mean?  
How did you act before the suit is brought? That is substantive!
Substantive - Regulating the conduct of people and how they act in terms of K/business, we leave the emotional out. Its arms length, we don’t consider how you feel
Ex. A wife testifying against her husband is procedural
Ex. Medical malpractice cases – many require arbitration (procedural mechanism – it goes beyond the primary conduct of the Dr.’s conduct) before you can sue a doctor, BUT like SoL it gets bound up with the substantive law and becomes substantive!
B/c its associated with/bound up with a particular type of case  then can say its bound up and procedural becomes substantive
The courts have decided Rule – the SoL is substantive, it is bound up

Balancing Test - try to balance the interests
Weigh the (i) state law/state interest/extent to which its bound up with rights v. (ii) effect on outcome/differing laws & rules v. (iii) federal policy/trump state law
[Goldberg] the strongest argument for the state law, is the bound up even if it looks procedural, it is apart of the substantive law
[Goldberg] doesn’t like [Byrd], but [Hanna] is important!


ERIE JEOPARDY
What is the goal of the RDA (Erie Doctrine)? 
 vertical uniformity
What is the conflict in Hanna? 
Personal service/service at abode
What is the conflict in Burlington ?  
Discretionary/mandatory penalties on appeal
What is the conflict in Erie? 
Duty owed to invitee/trespasser
What are the twin aims of the Erie Doctrine?
 (I) Discouragement of forum shopping and (II) equitable administration of laws
What is the conflict in Reagan or Walker? 
Filing the complaint/service on defendant
What is the countervailing federal policy in Byrd? 
Allocation of judge/jury function
What is the Except Clause of the RDA?
When Constitution, treaties r Acts of Congress provide otherwise
What is the traditional definition of Procedure?
Form and mode of enforcing rights and obligations
What it Haran’s definitions of abridge, enlarge and modify?
Substantially affect primary decisions of human conduct
When the federal courts apply the same federal rules across the federal courts 
Horizontal uniformity
What is the Hanna majority’s definition of abridge, enlarge and modify
Incidental effects on substantive rights
What is the Hanna courts definition of procedural?
Rationally capable of classification as procedural or substantive
Important Dates – 1938 – the year that Erie was decided, 
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Rules of Decision Act (RDA) – favors state law
1. [Erie] Rule – A federal court sitting in diversity must apply state law, including common law decisions regarding torts, etc. UNLESS the Constitution, treaty or federal statute provides otherwise.
State law regarding standard of care applies, NOT federal standard of care
[Erie] /Rules Enabling Act – federal courts are to apply state substantive law and federal procedural law
Twin Aims - Prevent (1) forum shopping and (2) avoid inequitable administration of the laws
Rule – if federal and state law conflict  federal law will prevail – Supremacy Clause
[Erie] – state law v. federal law for tort liability  state law prevailed

2. [York] Rule – The outcome of litigation in federal court sitting in diversity should be substantially the same as it would be if tried in state court (vertical uniformity..with a vengeance)
State law regarding the SoL should apply in federal court
Revised [Erie] with the Outcome Determinations Test  does it significantly affect the result if federal court ignored state law?
Federal courts should follow state rules IF the difference between the state and the federal rules could be “outcome determinative”
[York] – state law v. federal law for SoL  state law prevails for reasons of equity

3. [Byrd] Rule – Should the issue of an employer’s immunity from a lawsuit be decided by the judge (state law) or the jury (federal law)?
Tries to ameliorate the extremes of [York]
Balancing Test: (i) substantive or bound up with substantive, (ii) outcome determinative – substantial certainty v. (iii) Countervailing Federal Policy
[Byrd] – Federal law prevailed

4. [Hanna] Rule – is the end of the RDA discussion for our class
[Hanna] – Federal law prevailed

Overview:
Federal Law (FRCP) – [Byrd], [Hanna], [Burlington], [Harvey’s Wagon Wheel]
State Law – [Erie], [York], [Ragan], [Cohen], [Walker]





1. [Hanna] – (Diversity suit in Federal court. State law required service in hand, but Federal law did not. Ct. applied Federal law.)
[Erie-York] Outcome Determinative Test? – Yes, if apply federal rule case will continue v. apply state law, then case is over!

How did the [Hanna] court change the [Erie-York RDA] Test?
Erie Twin aims – avoid (1) forum shopping and (2) unequal administration of laws

(1) Forum shopping by Ps - Would P’s in the future forum shop for federal court if the federal court allowed abode service and state court had in-hand service?
Ct. held that it is not important enough to warrant/incite P’s to forum shop in the future mere variance in procedure is not significant enough

(2) Inequitable administration of laws - Would it be unfair to D’s in state court who cannot remove to have in-hand service rather than abode service?
Ct. held that no, abode service in federal court and in-hand service in state court is NOT unfair to those stuck in state court

Why doesn’t the [Erie-York-Byrd-Hanna] Rules of Decision Act (RDA) analysis apply to the [Hanna] scenario?
B/c we have a FRCP conflict with the state law!
Rule - Where there is a federal rule in conflict with the state law, we do NOT apply the state law/Erie/York/Byrd RDA, instead we apply the REA  REA controls
REA (Rules Enabling Act) – the SC will have the power to proscribe, the general rules, the forms…and the practice and procedure of the districts courts of the US
Such rules shall NOT abridge, enlarge or modify any substantive right…
Federal rules are NOT technically statutes, they don’t get into the red book in the same process as the statutes, they’re not passed by congress and the president

Under the REA analysis, if there is a conflict b/w a FRCP and a state law or rule, what should a federal court sitting in diversity do?
APPLY THE FEDERAL RULES! – slam dunk!

REA Analysis - Art. III S. 2 – Congress can create the federal courts and can makes rules for those same courts  grants congress the power to make REA. Also Art. I
 So it is clearly constitutional!

(1) Is the “matter regulated” procedural?  If yes, apply FRCP
[Hanna] Rule REA Procedure – is anything where you can argue that the matter is rationally capable of either classification as (i) substantive or (ii) procedure  then it is procedure (i.e. If its Arguably Procedural – then it is procedural)
The it is very easy to say that something is procedural This definition of procedure heavily favors the federal rules

(2) Does the FRCP “AEM” (abridge, enlarge or modify) a state substantive right? IF no, apply FRCP.
AEM – (1) does affect procedural, (2) incidental affect is ok and (3) procedural  substantive rights
We only rely on [Erie] when we don’t have a federal rule involved

What is the goal of the RDA?
Back to [Erie], concern for need for vertical uniformity, concern that the federal courts were making federal law  so the RDA should favor state substantive law
Didn’t want differing laws and different outcomes in state and federal courts (avoid forum shopping), wanted vertical uniformity

What is the goal of the REA?
[Hanna] Wanted horizontal uniformity of procedure in the federal courts
This will favor the FRCP
Concludes - Differences in procedure are incidental and really don’t change substantive law

What is J. Harlan’s objection to the majority’s interpretation of the REA? (Concurrence)
It will not AEM the state substantive law
The Majority says that as long as a reasonable person can characterize any federal rule as “procedural”, then the federal rules are supreme, no matter how seriously it frustrated a state laws substantive laws
[Hanna – J. Harlan] - If the application of the FRCP frustrates the state’s substantive regulation of the primary conduct and affairs of its citizens, then apply state law instead of the FRCP.
Apply [ Ragan], Apply to [Cohen], Apply to [Hanna]


Is there really a conflict (or its it made up, not real?)
If apply RDA  State law CFP – [Byrd]
If apply REA FRCP [J. Harlan concurring in Hanna]

[Hanna] Rule – if there is a conflict b/w FRCP and state law then we use the REA
If the rule is valid, then apply it!
(1) Regulate procedural if “arguably procedural” 
(2) Must NOT AEM state substantive right
Hanna Majority – “incidental” effects are ok, and most effects were procedural effects

Take Away - This test goes very far, it validates the federal rules when there is a conflict, and the federal rules will almost always apply!
You can use the FDCP and don’t need to know the laws of every state
J. Harlan concurring - says we should put some teeth in the AEM (abridge enlarge modify) and if the federal rule frustrates the state substantive regulation of primary conduct THEN apply state law!
[Goldberg] – Harlan is the only safety valve if you are stuck in the REA and you want to go against it

2. [Ragan] – (In the case the P filed the complaint within the SOL, BUT served it to the D AFTER the SOL ran out! FRCP 3 = A civil action is commenced by filing a complaint v. State law =  filing and service of a complaint must be within the SOL. D says you are out of court b/c you failed to meet the state standards even though you met the SOL for federal rules. Ragan Ct. held is correct you should have followed state law in federal court.)
[J. Harlan] - felt that Ragan was wrong and we should have applied the Federal rule, b/c its not going to frustrate the state regulation of primary conduct
The D will get notice within the SOL, but this has nothing to do with primary conduct! (ex. whether they’re going to get a tort or not). Its really conduct in litigation and has no real effect on primary conduct.

3. [Cohen] – (FRCP said P does not have to file a bond when filing a suit, but the state law said that they must file a bond. This is a shareholder derivative suit. )
Majority would likely say the federal rules should apply, but in the actual outcome the state law was applied
[J. Harlan] would say this was right, to apply to the state law. He says the state law has a (i) substantive purpose here affecting people’s conduct, yes – bond requirement’s purpose here was to stop strike suits  - results in fewer lawsuit if the P’s have to put up money in order to sue. This affects corporations b/c they know that they can operate more freely b/c P’s will have to put up bond. So they have more freedom to act as they wish w/o fear of strike suits. So the primary conduct of corporations will be affected! Since that was the intention and it was important intention, (ii) so applying the federal rule will AEM the state substantive right and we should apply the state law.
 [Cohen] is correct, apply state law


4. [Walker] Magic - If you want state law, you want to wipe out the federal rule, then first argue there is NO CONFLICT  apply state law
[Walker] is the exact SAME case as [Ragan] – (Federal rules require filing within the SOL, and state law says you must file & serve within the SOL. The party arguing for the federal rule is going to claim there IS a conflict and thus apply the federal law.)
To argue State Law:
Get a narrow interpretation of the federal rule – argue it doesn’t mention the word SOL, its silent on SOL, therefore its not on point! Therefore its not in conflict!
When there is no conflict we do the RDA analysis
[Erie][Byrd] – is the state law substantive law itself?
(1) The SOL may be substantive
 Although the filing of service is procedural BUT its bound up with the SOL, thus bound up with substantive law
(2) Is it determinative? – YES - if it was under the federal law the case would continue, but under the state law it would be out, so the outcome would be different!  so we’d apply the state law in federal court
(3) Countervailing federal policy? – Yes, to allow the P its day in court! And uniformity
Is that strong enough? What about twin aims? Yes it would encourage (1) forum shopping – so they wouldn’t have to worry about the service they’d only have to file.
(2) Unfair to state citizens in federal court? – YES, b/c they’re stuck in federal court and the law suit proceeding where it wouldn’t have in state court.
Conclude – apply state law!!!!

[Walker] and [Ragan] are still good law, b/c there is no conflict!

[Walker] – is based on the concepts of [Erie] where if there is NO federal rule on point (silent), its not covering the issue so apply state law!









ex. [Hanna]  - (Federal Rule – requires service & at abode v. State law -  required in hand service for administers of estates. There is arguably no conflict b/c the Federal rule is general, and Argument that administers of estates are a separate application and have their own rule.)
So How can we create conflict so that we can apply federal rules here?
[Hanna] court said its about SERVICE, both address service  so there Is conflict

ex. [Burlington] [Harvey’s Wagon Wheel] -  (FRCP – court had discretion (0-100%) to impose a penalty for frivolous appeal V. State law – 10% penalty for frivolous appeal).
What is the argument that there is a conflict?
Mandatory penalty under state law conflicts with the discretionary federal penalty = conflict  Court held there was a conflict

2 Scenarios (G 8) where the state law is in conflict with the Federal rule
(1) Where there is an actual conflict b/w state law and FRCP
(2) Where the state rule though undeniably procedural (i.e. has to do with litigation), but we see some important policy in that state law
Ex. Compulsory arbitration (procedural) in medical malpractice (policy)
Take Away – where there seems to be an important substantive aspect to a rule that seems procedural may be deemed substantive
Consider  twin aims - will it cause (i) forum shopping? and whether its (ii) outcome determinative? (RDA test)
[Byrd] (iii) overriding federal policy? so it so entwined with procedural rules that it will likely impair the rules of federal procedure
If yes forum shopping and yes outcome determinative, but no overriding policy then apply [Erie] Rule – state law
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PLEADINGS - is the methodology of bringing legal claims and defenses before the court. Within 21 days of SoP unless waived, then 60 days (or 90 days if outside US), a pleading = a complaint and an answer
P                                  D
    Complaint	                     Answer
   (i) States a Claim	         (i) Admissions
   (ii) and Relief	         (ii) Denials
		                    (iii) Affirmative defenses

Before filing an answer, D may file a motion to dismiss [Rule 12(b)(6)]
Granted for lack of  (i) SMJx or (ii) PJx 
 P can appeal

Pleadings – are the documents themselves, they are the formal allegations by the parties of their respective claims and defenses for the judgment of the court
[Rule 7(a)] - in federal court there are only 3 initial pleadings
(1) Complaint, (2) Answer – a document that is a pleading; and (3) a Reply (only sometimes)
Note- there are many motions stated under Rule 12 – but motions are Not pleadings

(1) Complaint - Allegations of (i) fact (why you should get relief) and (ii) prayer (what you want) AND a (iii) legal ground for relief
P states why he should get relief and what that relief should be 
Legal ground for relief – ex. Sue for damage with cause and effect from witchcraft? 
Likely not. You don’t just win in the facts themselves, you need some legal ground

(2) Answer – is the D’s defenses

The pleading process is part for how CA makes law
You have a (i) choice of which court to go to (state v. federal), then issue of (ii) venue (which state) and then remedies
The pleading process presents notice – telling the D what the claim is that P ultimately intends to prove at trail

Purposes of Pleading:
(1) to identify baseless claims that should be dismissed at the beginning
Generally done through Rule 12(b)(6) motion of failure to state a claim, or in state court – motion for summary judgment
(2) To narrow down the legal issues, the facts are all clear
P says D did not pay me the $ he owes me
D can answer by (1) saying I did pay him in another way, (2) I don’t owe him or (3) the debt was 20yrs ago, so its no longer valid (i.e. SoL)
(3) Setting the view of the facts – may be very important aspect in the pleading process
If can get into the media in CA can really affects the case
Responses


(I) Code Pleading – is more detailed and fact specific (CA is a Code Pleading Jx)
Requires - (i) statement of facts; and (ii) constituting a cause of action (i.e. there has to be a legal basis/grounds)
Form Pleadings (G 11) – are optional, fill in specific fields/boxes

(II) FRCP Pleading – less fact specific, and more notice oriented
Purpose - (1) to provide Notice, and (2) To test the legal sufficiency of the claim – identify baseless claims
[Rule 8(a)] – pleading must contain (a)(1) grounds for Jx, (exception is SMJx), (2) a short and plain statement of the claim showing that the P is entitled to relief
No mention of FACTS in the Federal Rule (differs from Code which asks for ultimate facts)
Form 12 (p.112 red book) – 3 SHORT paragraphs, Requires - (1) stmt of Jx, (2) on date, at place, Defendant name, willfully or recklessly or negligently drove a motorvechicle against the P (3) as a result suffered injuries
(2) Contains facts - motor vehicle, who when and where and legal conclusion


Form Complaints – you read them generally from the upper left corner diagonally downwards the bottom (G 15)
Tells you the type of defendant or plaintiff and their name
Line 8 – name of the court, it must be on line 8!!

3 Types of Facts to Allege:
Evidentiary Facts -------------Ultimate Facts-----------------Legal Conclusions

(1) Legal Conclusions - A generic statement which can be made only after some rule has been applied to a group of facts
Ex. B battered A
Ex. D libled P 
(2) Evidentiary Facts – includes specific detailed facts that are considered unnecessary at the pleading stage
Ex. B hit A with a short white club
Ex. D wrote about P in blue ink with a fountain pen
(3) Ultimate Facts – Facts that show or contain a legal conclusion (its somewhere b/w the other 2)
But you have to know when its permissible and when its NOT  Witkin on Procedure
Ex. B hit A with a club
Yes, it shows that there is battery
Other Examples - mixed
Ex. D wrote a letter (fact) that contained the liabless (legal conclusion) words “P drinks dandelion wine for breakfast” (seems like evidentiary fact BUT Witkin says must include the actual statements that are libless  so its an ultimate fact)
Ex. D wrote a letter that libled P (possibly an ultimate fact, could also be legal conclusion)

Summary of Ultimate Facts in Code Pleading States – analogy to how to cook soup
You must have liquid to have soup = legal conclusions
But if you only have liquid the soup will be to thin, need veggies  = need facts
But if you have too many veggies it too thick and it becomes stew = too many facts
But some people like it thick – so judge might require more facts but not too many b/c often the facts are in the hands of the D, so P can’t get them, and it might be too costly to investigate all the facts at this time
Conclude – you must research what is required before you plead a case and write a complaint in State court

[Goldberg] its worse to have just legal conclusions w/o evidentiary facts
The facts help explain the P’s point of view and facts WITH legal conclusion
But danger to putting in too many facts

Complaint Argument (G 21) 
Sample Allegations (p.25) – everything that the P alleges he will have to prove

Motion to Dismiss for Failure To State a Claim – [FRCP 12(b)(6)] are either (i) granted (can be granted with leave to amend) or (ii) denied
In State courts it’s a general demurrer – saying the claim does NOT constitute a claim of action  can be either sustained (with leave to amend) or overruled (and the lawsuit will continue)
Purpose – to test the legal sufficiency of the complaint
Idea is –even if everything the P says is true, there is NO legal basis for your lawsuit
Rule – P’s allegations must be taken as true

1. [Dioguardi] – Federal Rules - (P, representing himself, asserts multiple claims against the Customs Collector for tonics he sought to import from Italy. D holds that just giving the facts is NOT enough to give notice as to why the P is entitled to relief! Although P failed to state a claim/legal conclusions, Ct. wanted to substitute the legal claims in for P, being more lenient b/c P deserves his day in court and shouldn’t be thrown out b/c of pleading  hearing on the merits.)
How would have P done in a Code Pleading State?
Poorly! Code REQUIRES a statement of claim, unless you amend your claim, then no. We won’t substitute your claim.
Take Away – as long as there is enough NOTICE, then that will be sufficient – you don’t even need legal conclusions, as long as the court can infer
Dioguardi Rule – “a complaint should NOT be dismissed for failure to state a claim (mere procedural issue) UNLESS it appears beyond a doubt that the P can prove NO sets of facts in support of his claim which would entitle him to relief”

Note – Is the having a legal conclusion enough? What are the amount of facts required or detail? Meeting the hurdle of failing to stating a claim  sufficiency of notice requires a minimum set of facts  (Who, What , Where, When the K was made, was it oral or written?)
In addition to Notice, has the purpose of identifying baseless claims been added by the [Twombly] case?
[Twombly] important definitions
(i) Possible – Capable of existing
(ii) Plausible – Seemingly true
(iii) Probable – Likely to be true


(I) Complaint Requirements
1. [Twombly] – (Anti trust case. Parallel Conduct – ok, but Conspiracy – NOT ok. Did the phone companies collude together? Or was it coincidence? P’s argue that the phone companies got together and agreed to divide up the market (legal conclusion). Ct. held this was insufficient – needed facts to support these conclusions in order to state a claim (need to move from the possible to the plausible, in order to show an agreement).
Does NOT require a probability requirement, but does require enough fact to raise reasonable expectation that discovery will reveal evidence of an agreement
What does the court mean by plausible? (PossiblePlausible)
Even if P’s could get past the motion to dismiss, in order to get to discovery, had to be able to show that there was a meeting etc.
NOTE – [Twombly] – is a pro-business case!!


2. Conley Rule [Conley] – “no set of facts”  a complaint should not be dismissed for failure to state a claim UNLESS it appears beyond a doubt that the P can prove NO set of facts in support 
[Goldberg] – this is a very easy standard to meet, can only dismiss the complaint if we thought there was NO possibility that there was collusion
Ct. rejects/retires [Conley], says it’s a highly criticized rule and that it is the maximum opportunity to prove a complaint, NOT as standard of the minimum requirements

New Standard - Once claim has been (i) stated adequately, and then we can see (ii) whether any facts support it
Ct. held that this complaint fails b/c there was no plausible suggestion of conspiracy  all P’s are alleging is parallel conduct which they claim shows conspiracy – NO, parallel conduct is fine, so this is mere legal conclusion.
Death to this claim at the pleading stage b/c they can’t find out the necessary details unless they make it to the discovery phase, which they can’t
It can be very hard to show conspiracy at the complaint stage [Goldberg]


Note – [Erickson] – Prisoner Case - (Prisoner who didn’t have an attorney, suing prison officials/doctor. Motion to dismiss for failure to state a claim – b/c the prisoner was too conclusory  Ct. disagrees and says there are plenty of facts here and a conclusion, so plausibility was met)
Take away – Prison case differs in certain respects, but shows plausibility standard can be met.


4. [Iqbal] – (Neutral investigative reason is ok, BUT discriminating based on race, religion or national origin is NOT ok. Here, rounding people up for the purpose of national security after 9/11 is ok, but discriminating is not. Violated P’s constitutional rights. D’s motion to dismiss failed for failure to state a viable claim. Ct. held that just b/c the P’s were treated roughly, doesn’t constitute a claim, instead it’s a [Biven’s] violation – must plead/prove that D acted with discriminatory purpose.)
Rule - Factual allegations are treated as if they are true BUT legal conclusions are NOT
Must look at the factual allegations and their context
As part of the 9/11 investigation many Muslim men were arrested
2 alternatives
(1) P says - these men were arrested b/c they were Arab, Muslim men
(2) Ct. considers – that it wasn’t just b/c they were Arab, Muslim men, but b/c they were illegal in the U.S. and had potential connections to terrorist acts


Issue – which is more plausible?
Ct. held it fails to meet the plausibility standard - It must show that they adopted a policy b/c of their race, religion or national origin – doesn’t do this
P Only alleged that D’s detained them until they were declared by the FBI  does NOT prove this policy is b/c of discriminatory
If it was discriminatory they would have kept them indefinitely
Conclude, that its ok to undertake such an investigation in aftermath of 9/11

Arguments made after [Twombly]
Ct.s rejected that [Twombly] only applies to anti-trust such that only requires Notice Pleading – rejects this and [Conley] pleading
Ct. rejects mere possibility, must be plausible, won’t allow discovery to supplement the pleading requirement
Ct. rejects interpretation of intent generally (i.e. NO, intent does NOT = generally)


(II) Heightened Specificity Requirements
[Sorema] – (P alleges was fired on the basis of age and origin. Held that a complaint in an employment litigation lawsuit need NOT contain specific facts establishing prima facie case discrimination.)
·  Rule - No heightened pleading requirements (which require more facts in order to protect the D from baseless suits)

1. [Leatherman] – (P claims false arrest, and complains the execution of search warrants by local law enforcement was improper. ISSUE – Whether the federal courts may apply a “heightened pleading standard” [Sorema] – more stringent than the usual pleading requirements of [FRCP Rule 8(a)(2)].)
[FRCP Rule 9(b)] – Fraud must be stated with particularity (i.e. with specific facts)
Generally – means can simply say “intended”
Expression of one excludes the other – b/c Rule 9(b) says only fraud and mistake and excludes everything else, that means Rule 8(a) applies to everything else
Ct. concludes b/c of this that  Rule - you don’t have to have specific facts

[Twombly] & [Iqbal] – overruled [Leatherman] & [Sorema]  Take Away – now you CAN have heightened pleading standards
(1)  Fraud (heightened standards b/c of the severity of a fraud allegation, damage to image) will always be handled by Rule 9(b) – must be stated with particularity
(2) Compare less stringent standard of Rule 8(a) – short & plain statement – plausibility standard.

[Goldberg] – 2 earlier cases [Leatherman] & [Sorema] said NO heightened pleading standards, BUT 2 later cases [Twombly] & [Iqbal] said yes!
Complexity of the case was a factor – would lead to expensive and extensive discovery
(i) [Twombly] -  was a complicated anti-trust case so Ct. applied heightened standards and would support preventing allowing case to reach expensive/extensive discovery
 incentive to protect high government officials
(ii) [Leatherman] & [Sorema] were less likely to be expensive/extensive discovery
 Ct.s are more lenient towards P’s that are prisoners, or that don’t involve high Gov’t officials, but only lower level officials


[Moss] Complaint – pre [Twombly] & [Iqbal] – (Order to relocate demonstrators: To protect the President is ok, but if it was done instead to hush an anti-Bush message, then not ok.)
Plausibility Standard - Conclusionary statements are NOT presumed true
Ct. held that P’s claim was NOT plausible
Anti-Bush were moved to a place the same distance as the Pro-Bush demonstrators from the president
So D’s argument that they just wanted to move all demonstrators a reasonable distance away so president could enjoy his meal in peace was plausible
[Goldberg] Court is reluctant to say that the secret service is discriminatory – so who the D is matters

Changes to FRCP
Rule 12 (a) - Wherever it said 20 days it now says 21days
10 days  14days


Pleadings Rule 7(a)(1) & (2) 
(1) Answer -  is different than a response, it’s a specific document. An answer has (i) admissions,  (ii) denials and (iii) defenses
Rule 8(b)  - what goes into the answer (admissions & denials)
Admissions and denials – deal with the facts
Rule 8(c)  - affirmative defenses - deal with the legal (SoL, immunity etc.)
Affirmative Defenses – anticipating a certain defense
(i) P must not only allege every element in its complaint, but in trial must prove every element
(ii) D must allege the defense, and in trial must prove every defense
Rule 12 – Reasons for dismissal
(2) D’s responses to a P’s complaint: 3 possibilities
(1) Motion to Dismiss under Rule 12(b)
(2) An Answer under Rules 7 & 8
(3) Nothing – leads to default 


(3) Complaint – the P alleges that D did it
· D denies – I didn’t do it
· At this point we need a trial or summary judgment to show evidence that the D did or didn’t do it
· General denial – generally denies each allegation of the complaint/cross-claim (G 65)
· Admission – I did it
· All we need is law, so we can have a judgment on the pleadings or summary judgment, we do NOT need a trial
· Defenses – even if I did it I have a defense, you are barred by the SoL, the SoF or contributoryly negligent etc.
· This is neither an admission nor a denial
· D says nothing – this is dangerous b/c a non-denial is considered an admission Rule 8(b)(6)

Note - If the D has a claim against the P = a counterclaim  it goes in the Answer but isn’t part of the Answer itself

Questions 
1. D files and serves an answer which the P finds unintelligible. Why can the P NOT file a motion for more definite statement?
Rule 12(e) - the answer is a pleading, may move for this motion to which, there is no response to an answer, but under Rule 7, there is such thing as a reply to an answer, but its only allowed to be made by the court. So generally there is no response or reply to the answer. So this is why the P can not file for a more definite statement.

2. Why is the P not able to file a 12(b)(6) motion regarding an answer that is insufficient as a matter of law? What is the appropriate motion? 
A motion for judgment on the pleading
Rule 12(f) Motion to Strike – there can be no response to an answer, so a party has 21 days (f)(2). The court may act within 21 days after being served with pleading
A court may strike from a pleading an insufficient defense
4. In her answer in a K case in federal court, the D asserts that the K is not enforceable b/c it was not in writing as required by the SOF. Why is this an affirmative defense?
There is an “unless”, i.e. an affirmative defense under  the list in Rule 8(c)

5. What if the P thinks that the SoF does not apply to this K, what response does she make?
Rule 8(b)(6) – no response, the defense of SoF went into the answer which is a pleading, but there is no responsive pleading to an answer. So an allegation is considered denied or avoided – i.e. a defense


Amending Pleadings Rule 15 – the “uh oh rule” b/c its basically amending a pleading and is allowed under the federal rules  see handout
Gets rid of the difference b/w responsive pleadings and motions
Also speeds things along, with the 21 day time limit
Amended Pleadings - courts allow pleadings liberally b/c they prefer to decide on the merits rather than technicalities

Questions 
1. P files a complaint and serves D. D answers, P files an amended complaint by adding new claims and seeking an additional $5m in damages. Why did the P have the right to do this? 
Rule 15(a)(1)(a) – yes has the right b/c its within 21 days,

B) D files a motion to dismiss under 12(b)(6) b/c P failed to include material allegations in her claim. Before the hearing on D’s motion, P filed an amended complaint fixing the problem raised – mooting D’s motion to dismiss. P has an absolute tight to do this. Why?
Yes, as long as its within 21days after service of the motion Rule 15(a)(1)(B) – 

C) When must a D respond to an amended complaint?
Rule 15(a)(1)(b) within 21 days of service of responsive pleading or 21days after service of a motion under Rule12(b), (e) or (f), whichever is earlier

D) What if P files and serves on May 15. D answers June 1st and serves June 3rd. D amends the answer on June 22nd. 19 days
No, is an answer – has no required pleading, no response to it
It is permitted b/c it was made within the 21 days

E) Is P and D had waited too long to take advantage of amendment right, what showing would they have to make to be allowed to amend? 
Rule 15(a)(2) – the court “should freely give leave when justice permits”
Even if late, court should still give leave to amend so that it can be held on the merits!
Interest of the federal court to hear the claim on the merits, to rejected for technicalities – UNLESS, repeated failure to correct problems in amendment, undue delay, bad faith etc., then amendment will not be given


(II) Rule 15(c) – Relation Back 
Ex. A involved in a Car accident with B on Feb 15th, 2008. B calls A an “idiot”. The next year, January 12th, 2009, A sues B for negligence. The SoL is 1yr for negligence – and filing tolls the SOL  so this filing of the complaint is on time. Then on April 1st, 2009, A asks leave to amend to add a claim against B for slander. The SoL for slander is 1yr. 
If April 1st is the date than controls, i.e. the date of amendment then it exceeds the SoL and its late
But if the date of the original complaint controls, then its not late, then it will relate back to the complaint and won’t be late

Does it arise out of the same conduct as the car accident?
Might argue they were 2 separate occurrences! And they are different types of claims  - negligence is an unintentional tort and slander is an intentional tort. 
OR might argue that it should relate back b/c the occurrence was the car accident, they were so close in time that they were all apart of the same occurrence. Factually they all occurred at the same time.
Might also argue that the type of claim is irrelevant
But some courts do think that the type of claim matters

1. [Marsh v. Coleman Co.] – one of Goldberg’s favorite cases! -  (M originally sued C for age discrimination when his employment was terminated and breach of K. M then sought to amend his complaint to allege fraud for false representations of job security made by his employer. C claims that the fraud amendment was late and is barred by the 2yr SoL. M claims that under Rule 15(c)(1)(B) relation back, its claim was correct.)
Rule 15(c)(1)(B) – once notice is made of a particular action, D must have all notice (that there is conduct they might be liable for) prior to the expiration of the SoL
Relation Back – is denied for those amendments which are based on entirely different facts, transactions and occurrences
3 Conditions - Amendments will relate back if they (i) only flesh out the factual details, (ii) change the legal theory, or (iii) add another claim arising out of the same transaction, occurrence or conduct.
So it is fair b/c they have notice from the original complaint

M argues that he received assurances of job security on Jan. 2nd 1988, and he was fired on Jan. 20, 1988  so the court could have said that it did relate back, b/c these statements were connected to the date of the firing, so it could be considered the same conduct, transaction or occurrence and was timely, 
But the court did not and held narrowly – (which was inconsistent with the policy to allow liberal amendments – allow days in court, not throw it out for procedural mistakes)
Ct. held that the events and transactions were distinct in time (3yrs past) and NOT closely related (breach of K is different from fraud tort claim with punitive damages).  “different in time, different in kind”
So D did not get proper notice of the Fraud claim (D wasn’t really on notice of these punitive damage fraud claims)  P’s amendment lacks relation back
SoL bars P’s amendment – no relation back


NOTE
1. Issue of relation back when an amendment adds a new party after the SoL has run
Rule 15(c)(1)(C) – deals with cases where the “wrong” party is joined before the SOL runs, but in which the “right” party somehow knows about the case and that it should have been involved
Ex. Technicality, where P used D’s old corporate name, but they’ve inc changed it


(III) Rule 11 - Veracity in Pleading  standards for proper conduct in litigation
Rule 11 – permits, but does NOT require the imposition of sanctions for violations (i.e. a lawyer made a mistake, and I, the lawyer may have to pay for it in the form of a sanction)

Rule 11(a) – Attorney must sign every pleading, written motion or other paper
Rule 11(b) - Requires must do something reasonable under the circumstances
(1) Is not being presented for any improper purpose
(2) Legal arguments - warranted by existing law or by a non frivolous argument for expanding, modifying or reversing existing law (ex. File a complaint knowing the law is against you with the hopes of appealing for the law to be changed)
(3) Can’t just write a complaint/facts w/o support – must have evidentiary support (need not be great)
(4) Answers – denials of factual contentions must be reasonable based on belief of lack of info or evidence thereof

Rule 11(c)(1) In General - If the court determines that you have made any improper complaints, then the court has the discretion to impose sanctions on any attorney, law firm (must be jointly sanctioned with the individual lawyer) or party
(2) Motions for Sanctions - Who can initiate a motion for pleading and how it can be done – must be made separately and describe the sanctionable conduct and the sanction must be served as in Rule 5, 
Safe Harbour Rule - BUT must NOT be filed or presented to the court (serve it first!) UNLESS 21 days have passed w/o the mistake being corrected
Court will never know about it if you correct the mistake before 21 days
(3) On the Court’s Initiative – Court can sua sponte say your conduct has violated Rule 11, and sanction but court must give you a chance to show why you did it (hearing)
(4) Nature of Sanction – (A court will admonish, reprimand and then sanction) - Sanction may be –(i) non-monetary directives (striking the paper for not signing), (ii) pay penalty into the court (sua sponte), (iii) motion for effective deterrence, (iv) direct payment of all reasonable attorney fees/expenses of other party

1.What’s reasonable under the circumstances has a lot to do with the timing. Your answer would differ if she came to you 10 days earlier (you’d check out her story, police report, witnesses, insurance company report)
11(b)(2) non frivolous – as a lot to do with timing, may assert a claim that is not consistent with current law, if valid reason for change b/c ex. Times have changed
ex. If there is one dissent for SC decision, is a nonfrivolous basis for change

2. Client says was hit by a car that ran a red light. Must attorney check the truth of the story before filing the complaint? Yes, and it is sanctionable if you don’t and the facts are wrong
11(b)(3)  witness say it was the client than ran the red and hit the other car  what does evidentiary support mean?
Is client’s testimony evidence? YES! It is evidentiary support but its not great evidence
Suggests any evidence will suffice – but is this correct? Don’t know
There’s a diff b/w having a poor case and doing something improper








1. [Rector] – (R had a K with A in which R alleges A underpaid. R sought “60 billion” in compensatory damages and 20B in punitive damages. DC dismissed for (pleading error) failure to show alleged fraud, lack of particularity, lack of bases for complaint (there was no federal private cause of action for bank fraud – frivolous - Rule 11(b)(2)). But gave R a chance to Amend – Rule 15. R only changed the amount of 60B to “an infinite amount of money”. AC dismissed the case. 2 Parts to the case – (i) P’s conduct and (ii) what is the status of the Safe Harbour Provision (is it mandatory (or waivable)? or Jx’ional?) A then filed (Sept.27th) for a motion for sanctions under FRCP Rule 11 and said they had served it on the D June 11th. On Appeal, R claims they did not receive it until more than 21 days = violation of the Rule 11 – 21day Safe Harbor Rule.)
(1) Waivable - Ct. held that “safe harbor” is a defense tool and if its NOT exercised then it is waived
(2) Mandatory - Ct. said that D’s conduct – Safe Harbour is mandatory
BUT not Jx’ional, the court lacks power
Ct. said its similar to SMJx and PJx
PJx is waivable and so is Safe Harbour!
Ct. says its like a SoL defense – court still has power over the case, 
Here its similar - D makes a motion for sanctions
P you failed to follow Safe Harbour  Therefore its not Jx’ional, in both cases the court still has the power whether or not sanctions will be granted (discretionary)
Take Away – Safe Harbour is waivable, and mandatory, BUT not Jx’ional

DISSENT – Ct. is punishing P for belatedly invoking the rule, while letting the non-diligent lawyer get away scot-free This is unfair!
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(a) Joinder of Claims & Joinder of Parties – By Plaintiffs

(i) Joinder – is “packaging” of disputes, it avoids duplicative litigation by putting all transactionally related claims and parties into a single case
Avoids unnecessary expense, and increases efficiency
Need balance b/w P’s autonomy and efficiency
Joinder rules provide procedural mechanisms by which to bring claims
They do NOT alter the requirements of PJx or SMJx
Rule - Is procedural only and cannot affect SMJx
Rule 82 – JX and Venue Unaffected -  the federal rules cannot create SMJx  28 USC 1331, 1332, 1367

(ii) Supplemental Jx – allows a federal court to hear claims that are so closely related to an underlying dispute that properly invoke federal Jx that they are considered part of the same “case or controversy”


(I) Joinder of Claims
Rule 18(a) – allows a claimant to assert every claim he has against the opposing party (i.e. a P can join as many claims as he has.)
Declares “open season” only for those litigants who assert one of the claims listed in the rule
Rule applies even if the claims are NOT transactionally related and are based on different theories, and different remedies
Is permissive – P is NOT required to assert all claims he has against D, but can. Why?  B/c P autonomy – P should be able to choose!, choice, decide
BUT outside forces may compel a P to join:
(i) SoL might be a pressure that will force P to join
(ii) Claim Preclusion might force P to join – where if the claims arose from the same factual situation/same incident, then the P must join them
B/c there should be finality for the D of the outcome for the same incident, avoid excess claims and expenses etc.






Ex. T is suing F for selling him a fake diamond ring (fraud), and for throwing him out of the store when he complained (battery). 
T can join his 2 claims under Rule 18 – doesn’t matter whether they are different transactions or occurrences
(1) Disadvantages – it can be confusing for a jury if there are so many claims
May be inefficient b/c there may be so many claims that it will clog up the courts
May be more costly b/c cases are more complicated
(2) Advantages – more efficient, less costly, b/c all in one suit
Less expensive b/c don’t need as many suits
Avoid inconsistent results
Could there be prejudice? – Might find that all the battery claims may portray F as violent and color the ruling on the fraud claim etc.

Rule 42(b) – for convenience to avoid prejudice or the expedite and economize the court may order a separate trial of one or more claims
So we see that this helps with compensate for some of the disadvantages of joinder
Court can order claims be separate


1. [Gibbs] – Pendant Jx - (G  sues for damages, loss of employment b/c of Union. TC held UMW violated the statute and state law  awarded G damages.)
Take Away – [Gibbs] allows a federal court to entertain a claim over which there is no diversity of citizenship or federal question Jx by using pendent Jx
Pendent Jx – for claims asserted by the P in a Federal Q case
Ancillary Jx – over claims asserted by some party other than the P in any case  (i) federal Q, (ii) diversity or (iii) alienage
All of these are Supplemental JX  - allows federal court to hear claims which are NOT supported by any of the independent bases of SMJx
[Hurn] – (P asserted a federal copyright claim (Fed Q) and a state unfair competition claim against a nondiverse D. The Ct. upheld Jx over both b/c  they were “different grounds asserted in support of the same cause of action”)
Rule - So if one basis is federal and one is state  it would be ok to have SMJx
[Gibbs] Ct. rejects this though! b/c it was too limited and confusing and not consistent with the Federal Rules
So Ct. decided to expand the Jx over state claims




[Gibbs] Test – For power over State claims when there is no Fed. Q and no diversity
(1) Anchor Claim - Need a Substantial Federal Claim (i.e. has either Fed. Q or diversity)
We will append the State claim to the Anchor claim
(2) Common Nucleus of Operative Fact (CNOF)
(3) Expected to be Tried Together (EBTT)
Then there is power for the federal courts to hear the whole
[Gibbs] suggests courts will tend toward Pendant Jx. 

Rule - Courts have the discretion to hear the claims, its NOT mandatory or a right of the P, its up to the court to decide.
Courts Power to Keep or Allow  Discretionary

Discretion Test 1367(c) – similar to [Gibbs] but not exactly
(1) Stage of litigation – if federal claim is dismissed, then State claim is out as a general rule! if before trial
BUT courts don’t have to dismiss it (ex. If the SoL has already run, and there has been a lot of work on the case), its not mandatory
the power is determined during the pleading stage
(2) If State Claims Predominate – then dismiss the state claims b/c its not really a federal case, even though there is a federal claim, its not the major issue. State claim will be dismissed w/o prejudice – so it can be field again in state court.
(3) Likelihood of Confusion – then state claim is out!
(4) State Claims are tied to Federal Policy – then keep it!

Note – we will use the term Supplemental Jx from Rule 1367

How is it constitutional that the Federal Ct.s are hearing State claims that are not supported by SMJx?
The State and Federal claims are so related that they are one constitutional case. Art. 3 S.2, 

USC. 1367 Supplemental Jx – was meant to codify [Gibbs] 
(a) – (1) original JX = substantial federal claim, (2) so related = CNOF & EBTT
(c)  (3)covers federal claims dismissed and state claims predominate and (1) federal claim dismissed





Overview
Rule 18 - federal claim and state claim can be joined
Supplemental Jx 1367(a) - (i) anchor claim (fed. Q), (ii) state claim “so related”  CNOF and are they expected to be tried together (ETBTT)
Discretion Test 1367(c)

Note – FRCP - Same Transaction or Occurrence v. S.1367 – CNOP & EBTT, will likely have the same result, but one is federal rules the other is not


(II) Joinder of Parties
Rule 20(a) – permits joinder of multiple P’s and D’s. 
(i) Same Transaction or Occurrence or Series AND 
(ii) Common Question of Law OR Fact
Tip for Q of Fact – think when, where
HYPOS
1. Husband and wife involved in a care accident. 2 P’s and one D
(1) Same transaction or occurrence – car accident
(2) Common question of law or fact – Q of law –is the D liable to both of them?, Q of fact –when did the accident occur? (not hard to meet this requirement in this scenario)

2. D1 hits P and on the way to the hospital D2 crashes the ambulance.
(1) Argue this was a series of transactions and occurrences (crashes) that occurred close in time
With a logical relationship b/w the occurrences
(2) Common Q of Law or Fact – of law regarding which D is liable. And Fact, when the incident occurred

What if a claim by or against one of them is not supported by an independent basis of SMJx?
Pendant Parties Jx – where the nonfederal and nondiversity claim is against the 2nd D against whom no claim invoking federal Jx has been asserted.
Rule – As long as the state claim shares a nucleus of operative fact with the Jx-invoking claim, assertion of supplemental Jx is constitutional

1. [Aldinger] – Rejected Pendant Parties Jx - (P asserted a federal civil rights claim against a county official who had fired her for living with her boyfriend. She joined a state law claim against the county itself. B/c she was a co-citizen with the county, P’s claim was not supported by Federal Q or diversity. Ct. rejected supplemental Jx b/c “clear congressional intent” that civil rights statute not allow a case against the county”.)
Take Away – Supplemental Jx must be supported by a statutory grant. Statutory grant is presumed UNLESS Congress has precluded supplemental Jx as it had in the civil rights statute

2. [Finley] (G71) – (P’s husband and kids were killed when the plane they were in hit electric wires during its approach. P made a federal tort claim suit in federal court. She later amended her complaint to add a state tort claim against the city. No diversity, no Fed Q = no independent basis for Jx over the state claim. The only court that could hear the case was the federal court b/c it had exclusive Jx  need for supplemental Jx. SC rejected supplemental Jx b/c said [Gibbs] allowed Jx over pendant claims, but that pendant parties was too much if an extension. P had to file 2 cases, one in federal court, one in state – everyone was upset with this unfortunate result.)
Take away – There can be no pendant parties Jx w/o an express statutory allowance/grant
Congress made Legislature to correct [Finley] 
S.1367(a) overrules [Finley] & [Aldinger] – b/c those cases invoked Federal Q Jx
S.1367(b) – imposes limitations on the exercise of supplemental Jx only in diversity cases, it expressly does NOT apply to federal question cases
HYPOS
1. P(CA) and P2(UT) v. D(UT) – and amount in controversy is met
P’s can have joinder under Rule 20
1367(a) – yes we have an anchor claim of P1 v. 2, diversity
But 1367(b) does not bar supplemental Jx b/c it is the plaintiffs that are joined under Rule 20(a), and NOT the D’s, so its ok  so we would think yes Supp. Jx….
BUT [Exxon Mobil/Ortega] (G74) – Rule – Complete Diversity -  a single non diverse party can contaminate the whole law suit  so no supp. Jx, even though it would be allowed under the statute 1367 b/c P2 and D are NOT diverse
 so NO supp. Jx

2. P1(CA) and P2(NV) v. D(UT)  but P1’s claim is for $90k and P2’s claim is for $25k (G74)
It is ok under the statute b/c yes anchor claim made solely on diversity, but P2’s claim does not meet the AIC for diversity – but D is not made a party under Rule 20, it’s the P’s that are joined under Rule 20
 so yes, Supp. Jx under 1367(b)
Rule - Where the other elements of Jx are met (anchor, so related, EBTT), and at least one named P satisfies the AIC requirement  S.1367 DOES authorize Supp. Jx over the claims of other P’s in the same Art. III case and controversy, even if those claims are for less than the AIC required for diversity




Overview
1 P v. 1 D  Rule 18(a) can makes as many claims as you have against a single party
If claim #1 is Fed Q, and #2 is a State claim  “so related” CNOF, EBTT, 1367(a)
 yes JX (supplemental) b/c #1 is the anchor claim

1P v. 2 D’s  D1 – Fed Q, D2 – State claim
Rule20(a) allows joinder of more than one D, as long as the (i) same transaction or occurrence AND there is a (ii) common point of law or fact
1367(a) – D1 claim is the anchor claim, we’ll assume common nucleus of common fact, and expected to be tried together
“so related” and national party  so yes


(b) Joinder of Claims Joinder of Parties – By Defendants

Claim of Joinder by Defendants – Counterclaims (COC), FRCP 13(a), 13(b), 13(c) and 13(f) and 13(g)
HYPO – (see G73 diagram)
If there is a failure to bring a compulsory counterclaim (CCOC)  Rule 13(a) bars it from being brought
Rule of Thumb - So if you’re D’s attorney and you’re unsure whether it’s a compulsory or permissive COC, then file it! That way you’re ok for sure 


(1) Compulsory Counterclaims (CCOC)
1. [Dindo] – (D was in a car accident with W who was a passenger. Car accident claim was settled. At the time of the suit P believed he had no defense and did not file a counterclaim. Now P realizes that he has a claim based on W’s reaching through the wheel, but claims that the compulsory counterclaim rule is inapplicable since the original case is settled, and he did not fail to file intentionally.)
Ct. held that b/c the case was NOT tried, but instead was settled, there was not much burden on the courts and the parties have a right to protect themselves by counterclaim.
Take Away – Purpose of Rule 13(a) barring compulsory counterclaims (known as Rule Preclusion) is to:
(1) Prevent multiplicity of action; and 
(2) To achieve resolution in a single lawsuit of all disputes arising out of a common matter


2. [Carteret] – (D and his wife were led into a fraudulent get rich scheme by G. Claim #1 D in DC defaulted and Marshall sold yacht. Claim #2 to enforce the Jmt. and D tried to COC  Compulsory COC was barred for failure to file it before.)
Rule – When a D is defaulted for failure to file a pleading, the default applies to whatever the party should have pleaded.
Ct. barred their counterclaims b/c of the greater weight of interests of efficiency, and interest of P being able to have a complete and final resolution.

This interprets Rule 13(a) as Rule Preclusion and that D’s counterclaim must be asserted in the pending case  Compulsory! b/c the claims were logically related.
Note - Rule60(b)(6) – D could have said we forgot to put in the COC
Rule 15 (used to be 13(f)) –  Relation Back

Comparison:
[Dindo] – Ct was willing to forgive a failure to file a compulsory counterclaim, and allow further litigation to determine whether Dindo was guilty of “conscious inaction” in failing to assert a claim.
Also first case had ended in settlement and little expense an effort by the courts
[Carteret] – Ct. was unwilling to consider whether D’s were guilty of “conscious inaction”, despite the fact that the first case had ended in default, with little cost or effort by the court.


(2) Permissive Counterclaims (PCOC) 
Rule 13(b) – COC is permissive if it is NOT “so related”, not the same transaction or occurrence

1. P is suing D for patent infringement. D wants to COC for defamation and violation of state statute of consumer safety.
Could argue is permissive Rule 13(b) b/c  - these are 2 separate incidents, occurred at different times, and different matters. COC is claiming that they are unsafe products. So permissive
Compulsory Rule13(a) – b/c COC is linked to the patent infringement. Also the defamation case might be dependant on whether the patent infringement claim is true or not. 
Logical relationship – yes

2. Assume the COC is permissive. IF the court is concerned about efficiency, confusion b/c the issues are too complex, what can the judge do?
Court can split them up with separate trials under Rule 42(b)

3. Suppose P and D have a business venture that isn’t doing well, and then in a completely separate event they have a car accident and collide with each other. P sues D for car accident, and D COC [13(a) - compulsory]. Then D PCOC for the K [13(b) – permissive] [Rule 18(a)].
Rule 18(a)  - you have to have a claim first and then you can add claims to it
So once there is a COC you can bring additional claims
Here Rule 18(a) permits the same thing as Rule13(b), so in this case it doesn’t really add anything
But Rule 13(b) is more lenient than Rule 18(a) b/c you don’t have to have a COC first in order to join other claims
Take Away – you don’t need Rule 18(a) if you have Rule 13(a) or (b) situation

Now assume P makes a CCOC against D’s PCOC for breach of K. Why is it compulsory? 
Rule 13(a) - P is now an opposing party to D, and D is the “pleader”
Breach of K claim
So what is the response to this COC?  an Answer. [Rule 7(a)]
There could be a motion to dismiss, but mainly what were getting at is that there must be an Answer

CCOC Rule Overview: FRCP 13(a) – Must have same T or O; Rule 13(b) – Doesn’t have do be same T or O; and 1367(a) - “so Related” - CNOF, EBTT
So if it is T or O [Rule 13(a)], then it is so related
But is its not T or O [Rule 13(b)], then its not so related

1. [Jones v. Ford] – Permissive COC - (P’s complain discrimination in violation of a federal act.  D’s COC for nonpayment of the K. Ct. held that the COC was permissive, and that the claims were separate. But nonetheless held the claims were so related b/c they concluded that 1367(a) requires only some ”loosely factual connection”.)
 Take Away – permissive counterclaims can be “so related”


(3) Crossclaims (CRC) 
Rule 13(g) – allows a party to assert an offensive claim against a co-party (NOT the same as a counterclaim which is against an opposing party), permissive but only if it arise from the same transaction and occurrence as the underlying action (or counterclaim). 
Rule – Crossclaims must be related to the original suit  otherwise is a counterclaim
Same test as for Counterclaims, BUT cross claims are NOT compulsory
The crossclaim may include a claim for indemnity against a co-party.
Permissive - Crossclaims are not compulsory and they may be brought later.

A crossclaim is treated as a new claim:
Other claims can be joined to it.
There can be counterclaims to the crossclaims
Jx over Crossclaims - There must be either diversity, federal question, or supplemental jurisdiction.
May (not must) bring claim against a co-party that arises out of 
(i) same transaction or occurrence, or
(ii) COC; or
(iii) liability for the claim : (1) indemnity, or (2) contribution
Note - P can only bring a CRC after a D has brought a COC first
But if there is no “compulsory” cross-claim, the party can always raise the issue in a separate suit

Co-parties – applies to P’s., D’s and 3rd parties  can mean multiple P’s, or multiple D’s (Rule 13(g) applies to the following scenarios)
Ex. P v. D1 and D2 (i.e. co-parties)
Ex. P1 and P2 (i.e. co-parties) v. D
Ex. Third-party-complaint (impleader) – P v. D who brings in two 3rd-party D’s
Those two 3rd-party D’s can bring a claim against each other, and are co-parties

1. P1 makes a claim against P2 for indemnity if D’s counterclaim is successful, and that P2 should be liable for P2’s injuries.
P1 v. P2 indemnity – rule 13(g) - crossclaim b/c they are co-parties
same transaction as original claim or counterclaim
Take Away– 13(g) applies to both P’s as well as D’s!
Rule13(a) allows it, but would there be Jx?  - there is NO diversity and there is no Fed Q, so if there is Jx it must be supp. Jx.
1367(a) – YES - they are so-related – CNOF and yes expect to hear together
1367(b) – takes away Jx if it a claim by a P if it a person made a party by Rule 20
YES – it is a claim made by a P – so it take it away – NO supp. Jx!!!!
Take away – 1367(b) treats P’s and D’s differently
Note – P’s get to decide how the suit is structure (P1 should’ve made P2 and D both D’s)
BUT there would have been the problem of NOT complete diversity!!
P1(NV) v. P2(NV) and D(CO)
So really structuring it this way results in the same outcome – there is still no Jx
P1 could not bring this claim against P2 in the same case b/c it violates the rules regarding Jx for diversity
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Impleader (Third-Party Practice) – allows D to join an absentee party as a D in limited situations.(i.e. someone new is being brought into the lawsuit)  overriding P’s party structure
P v. D(3rd-party P)  v. T(3rd-party D)
can be (i) indemnity (i.e. all) or (ii) contribution (i.e. part)  but we don’t find out about these until AFTER we find out whether D is liable to P
b/c if D is NOT liable, then the indemnity/contribution is irrelevant!
Here Ct. only decides D’s liability, and determines separately T’s liability to D
In this scenario there is no claim b/w P and T
But usually P will sue both of them as join Tortfeasors [Owen v. Kroger] – (this is a better structure for P)
P v. D & T – is different b/c the Ct. decides each defendant’s liability to P
Rule -  3rd party claim must be brought within 14days
Rule – (i) Impleader, (ii) Upsloping, (iii) Downsloping – they all must have an independent basis of SMJx

(I) Procedural Basis for Claims  Rule 14
14(a)(1) – Defendant can bring in a third party defendant for (i) indemnity (all) or (ii) contribution(part).
Defendant cannot join any other claims with this claim.
Defendant must serve a summons and complaint.
Rule – if the underlying claim by the P fails, then the claim against the 3PD also fails
BUT if the P’s underlying claim wins, then the Ct. can address the impleader claim

14(a)(2) – Third Party Defendant’s Claims and Defenses
Third party defendant (3PD)
(i) Must assert any defenses against the third party plaintiff (3PP).
Can assert them in a (i)12(b)(6) motion to dismiss or (ii) an Answer.
(ii) Must assert any compulsory counterclaims against the third party plaintiff and may assert any permissive counterclaims.  
(iii) May assert a crossclaim against another third party defendant (3PD).
Downsloping Claim - May assert against the plaintiff any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff’s claim 





14(a)(3) – Plaintiff’s claims against third party defendant (3PD)
Upsloping Claim - P may assert against the 3PD any claim arising out of the transaction or occurrence 
3PD must then assert any defense and any compulsory counterclaim, and may assert a permissive counterclaim or a crossclaim.


(II) Jurisdiction: 
 Rule – There must be an independent basis for Jx. Either (i) Fed. Q, (ii) Diversity, or (iii) Supplemental Jx   P(FL) v. D(WI) (3PP)  T(FL)(3PD)
(1) Indemnity claim – there is diversity  so independent basis for SMJx

(2) Downsloping 14(a)(2) allows it – T(3PD)(FL) v. P(FL)
both are from FL so no diversity
assume 1367(a) “so related” is met – Supp. Jx is ok
1367(b) -  its ok b/c  even though P is made a party under rule 14; it’s a claim by a D

(3) Upsloping 14(a)(3) – P(FL) v. T(3PD)(FL)
1367(a) – ok, yes Supp. Jx
BUT 1367(b) – NOT ok b/c it’s a Plaintiff making the claim, parties made a party under Rule 14 So must sue them in state court
Prevents the situation in [Owen v. Kroger] – where it allowed P to get around the complete diversity requirement!


1. [Owen v. Kroger] – (Issue – Where SMJx is based on diversity, can P assert a claim against a 3rd-paryt D when there is NO independent basis for federal Jx? K was electrocuted when the steel crane he was near, came to close to the electricity lines. K sued OPPD the power company for negligence – diversity SMJx. OPPD then under 14(a) field a 3rd-party complaint against P, Owen, the crane owner. Unlike [Gibbs] where Ct. allowed non-diverse parties of a state claim pendent to a federal claim. Here, Ct. held Rule – need (i) Gibbs test – common nucleus of operative fact, AND (ii) independent basis of SMJx. And dismissed case b/c Upsloping 14(a) and lacked independent SMJx basis.)
K(IA) v. OPPD(NB)(3PP)  Owen(NB)(3PD)
Ct. said was ok there was no diversity b/w OPPD and O b/c it was a matter of economic efficiency
Then K tried to make an Upsloping 14(a) claim K(IA) v. O(NB)(3PD) – ok – b/c diversity.
BUT they later found out that Owen was not from NB, but is actually from IA!!!! So there was no diversity b/w K and O!  motion to dismiss the Upsloping 14(a) claim

Issue – does there have to be diversity? – if its ok for D’s not to be from the same states, why isn’t it ok for P’s and D’s to not be from different states?
No! - b/c otherwise P’s could cheat and get around complete diversity [Strawberry v. Curtis]!
Different b/c impleader is always logically dependent (on OPPD, the result of P v. OPPD), but the Upsloping claim is entirely separate
Also impleader – 3PD is brought in against his will; whereas for P, it is voluntary and has chosen to be in Fed Ct.s and the rules that applies there
So P’s are in a different situation than D’s
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So it better structure would have been K v. OPPD and O

Summary Judgment – Adjudication w/o Trial or Jury

(1) Background of Discovery
Pieces of admissible evidence – all are sworn statements:
(i) Interrogatories – written questions
(ii) Depositions – interviews
(iii) Affidavits – sworn statements
Any of the above can go along with a summary judgment.
BUT - Pleadings (i.e. complaint and answer) cannot be used as evidence in a summary judgment motion.

(2) Rule 56 – Authorizes the court to enter judgment w/o trial in 2 situations: where there is
(1) No genuine issue of material fact - So a trial is unnecessary to resolve the dispute 
The Ct. cannot grant a motion for Summary Judgment if there is an issue of material fact

2) Summary Judgment Should be Granted as a Matter of Law
Purpose – not to permit a court to decide issues of fact, but to determine whether there is an issue of fact to be tried – i.e. whether D has a case!
Motions for summary Jmt are file BEFORE trial, and if granted, judgment is entered w/o the benefit of a trial (or jury)
There is no presentation of evidence
Settling factual issues by written documents
Law – is the D liable or not?

(I) Who may move for summary judgment? 
Any “claimant” including Ps, Ds, 3PPs, 3PD’s
The person making the motion for summary judgment is called the moving party 
95% of the motions for summary judgment are made by D. D argues P cannot prove her claim 
Easier for D to win on this motion b/c D only has to show that P cannot prove even one element of her claim. On the other hand, P would have to show that she can prove all the elements of her claim [Celotex]
If D moves for summary judgment, the P can move for Summary Judgment as well 
Rule 56(a) - The party moving for Summary Judgment may do so “with or without” supporting affidavits



(II) Burdens of Proof – at trial the P has the burden of proof
(i) Burden of Producing Evidence 
(Movant) Person who makes the claim must produce the evidence to support that claim 
(ii) Burden of Persuasion
Preponderance of the Evidence -  If evidence is 50/50, person who carries burden loses. Must be more probable than not 
Clear & Convincing Evidence 
Beyond a Reasonable Doubt 
Court looks at evidence most favorable to the nonmoving party 
Rule - If there is sworn evidence on both sides, the court may NOT weigh the evidence.

1. [Clinton v. Jones] – (To prove her sexual harassment claim, Jones must show that she suffered detriment at her job. Clinton produced depositions & affidavits that she advanced in her job & her salary increased. B/c Jones could not show detriment to her job, summary judgment was granted in favor of Clinton.)
Take Away - D usually brings the summary judgment motion – so D only has to prove one element  only had to prove that there weren’t consequences of the harassment.

Note - A moving party w/o ultimate burden of persuasion at trial, has the ultimate burden of production & the ultimate burden of persuasion on a motion for summary judgment. 
To carry its burden of production, the moving party must produce EITHER: 
(1) Evidence negating an essential element of the non-moving party’s claim or defense OR
(2) Show that the non-moving party does not have enough evidence of an essential element to carry its ultimate burden of persuasion at trial 

 If the moving party meets its burden -  then the non-moving party must produce contrary evidence
 If the moving party does not meet its burden - then the non-moving party does not have to respond 


HYPOS 
1. Suppose there is a car accident at an intersection. P’s theory is that the D ran the red light. Would summary jmt be appropriate?
(a) D moves for summary jmt and submits the affidavit of a witness who says the light was green. P responds by pointing to the allegation in her complaint that the light was red.
Rule 56(e)(2)  - motion will be granted, this is not a proper response and there is no contradictory evidence that needs trial

(b) Same but now P responds with an affidavit of a witness who says the light was red
Summary Jmt denied – b/w there is an issue of fact – was the light red or green? one affidavit says red, other affidavit says green

(c) Same except D submits affidavits that 15 witnesses say the light was green
Contradictory affidavits – its not the role of the judge to weigh the evidence, so even though this makes the case look stronger, there is still contradictory affidavits, so deny summary jmt, need a trial to decide
Cannot judge the credibility based on these affidavits
Rule – whenever you have contradictory evidence and you have the P as the non-moving party, you need to not weigh the evidence and rule in favor of the P

(d) Same as (a) except P responds with her own affidavit saying that the light was red. 
Summary Jmt denied – ordinary complaints are not sworn documents but affidavits are

(e) D moves for summary jmt and submits the affidavit of one witness who says the light was green. 
The second affidavit is brining up circumstance evidence that the light was red. The witness did not actually see the light, she just heard the other cars and that they stopped.
Rule - Circumstantial evidence is still evidence – so there is a genuine issue of fact – we need a trial


(IV) Summary Jmt differs from Rule 12(b)(6) Motion to Dismiss or a motion for judgment under Rule 12(c) pleadings rule
(1) Rule 12 Motions – court relies solely on the pleadings to determine the facts
Issue – Is there a legal basis for this action?
(2) Rule 56 Summary Jmt – the courts look beyond the pleadings and consider evidence such as affidavits or other sworn statements such as depositions or interrogatory answers
All the evidence considered is in written form (only open court looks at oral argument or witnesses)
Court does not assess credibility, and views the evidence in the light most favorable to the non-moving party
Issue – Is there a genuine issue of material fact?



2. [Celotex] – (P’s husband died as a result of exposure to products containing asbestos manufactured by Ds. Ds filed a motion for summary jmt b/c P had failed to produce evidence that any of D’s products was the proximate cause of death – in particular that P failed to supply any witnesses testifying about P’s exposure. In response, P produced 3 documents ( (i) a transcript of a deposition of P, (ii) a letter from an official of one of D’s former employers, and (iii) a letter from an insurance company to D’s attorney) to demonstrate “a genuine material factual dispute” as to whether P had been exposed to asbestos by D’s products. D argued that the 3 documents were insufficient defense and inadmissible hearsay. D did NOT produce any evidence of his own. Ct. granted summary jmt.)
Issue: Must D produce evidence of his own to succeed in a motion for summary judgment? 
Holding: No. According to Rule 56, D can motion for summary judgment “w/ or w/o supporting affidavits.” Thus, while D only has to negate a single element, there is no absolute requirement for D to produce evidence—not necessary for D to depose witnesses.  
P’s evidence was not admissible. The letters were not sufficient b/c P needs to produce the people to personally testify & letters were not firsthand evidence. The decedent’s deposition was not sufficient b/c D cannot cross examine a dead man. Thus, P failed her Burden of Proof.   

D’s can (1) rely on his own affidavits and depositions or (2) D can point to P’s documents (and show that there is nothing to show he was exposed to asbestos)
Issue – Was it ok to point to P’s documents and not rely on D’s own documents Ct. held it was ok
Rule!!!! – P cannot bring in his own complaint as contrary evidence

Take Away – No express or implied requirement in Rule 56 that the movant must support its motion with affidavits or other materials negating the opponent’s claim
Rule 56(c) – “affidavits, if any”
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Rule 56(a) (b) – “with or without supporting affidavits”

Preclusion - Will always come up where there are 2 suits. 
Claim/issue preclusion are common law, they are not created by statute
Purpose – is for D’s sake you aren’t going to be sued twice for the same thing, you’ll only be sued once
(i) Claim Preclusion - Once a claim has been decided, it wipes out any chance for the same claim to be brought again (like a bludgeon).
(ii) Issue Preclusion – Decides which issues are allowed to be brought that were brought in another claim (like a scalpel).

(I) Claim Preclusion (Res Judicata – the thing was decided) – claimant may only sue on a single claim or cause of action once.
Blocks the entire claim - all the claims merge into one
If P loses the first claim, all further claims are barred 
3 Requirements: that the 2 cases involve - (i) the same claim, (ii) identical parties in the same configuration, and (iii) requires a valid, final, jmt on the merits (OTM) (VFM)

Claim #1: P v. D; jmt for P.
Claim #2: P v. D  Ask if the issue in suit #2 is the same as in suit #1
(1) same claim - If it is the same, then the 2nd suit will be precluded
Also has to (2) identical parties, and (3) a valid, final on the merits (OTM)
[Carter v. Hinkle]


(II) Issue Preclusion (collateral estoppel) – is narrower, prevents relitigation of particular issues that were actually litigated and determined in the first case.
Issue preclusion will only apply if the second case is permitted to proceed.

Policy justification for preclusion - efficiency!!
(i) CP – Gets claimants to seek all rights to relief from a single cause of action in one case
(ii) IP – teaches that one may not relitigate an issue on which he has litigated and lost

3 Tests
(1) Primary Rights (CA)(Minority)(English Rule)
(2) One Wrongful Act (American Rule)
(3) Restatement View (Most used by the federal courts)


1. [Carter v. Hinkle] – Claim Preclusion (i) Same Claim – (H was driving a taxi that he owned when it was involved in a collision with a car owned by C. 
Suit #1 - H claimed that the damage was the proximate result of C’s negligence. H first sued to recover for damage to the car, and Ct. held for H. 
Suit #2 - Then, H brought a second claim for personal injuries arising from the accident. 
Issue - Why should you be able to have 2 law suits based on one incident? 
Ct. allowed b/c it was 2 types of damages, 2 rights invaded.

 Ct. adopts the Primary Rights Test (English Rule) – permits a P to unite in the same action several causes of action, but he is NOT compelled to do so (permits 2, recovery in 1 does not bar claim for another, they are 2 separate rights violated, you can split the claims!). 
Ct. chose not to follow the One Wrongful Act(American Rule)  –  injury to person and property creates but one single cause of action (permits only one suit for a single wrongful act).)

Issue – May one who has suffered both damage to his property and person as a result of a single wrongful act maintain 2 separate claims, or is a jmt to the first action a bar to the second?
(1) One Wrongful Act (OWA) (American Rule) –  injury to person and property creates but one single cause of action; if try to split up, the 2nd suit will be barred
Reasoning – Will prevent unnecessary litigation, more efficient, eliminate added costs/delays in courts. Same evidence. D not forced to go through 2 suits, etc.

(2) Primary Rights Test (PRT)(English Rule) – permits a P to unite in the same action several causes of action
Single torts resulting in both damage to person and property gives rise to 2 distinct causes of action, so recovery in one does NOT bar recovery to the other
Reasoning - Person and property injuries are separate claims and it would be inconvenient and impractical to blend them (different requirements, SOL, property claim can be assigned, personal injury can’t, different evidence etc.)

(3) Restatement View – to force claimants to package their claims into a single case along transactional lines  efficiency
Its looking at the facts, the transaction, the occurrence
Common nucleus of operative facts
Are facts closely connected in (i) time, (ii) space, (iii) origin, or (iv) motivation
Apply to [Carter v. Hinkle] – it was the same incident, transaction, time, space, origin, so applying Rest., we would package into one suit.
Similar to Rule 20, Rule 13 – the idea of packaging claims

Distinction - One Wrongful Act v. Rest. View:
(i) One Wrongful Act – Focuses directly on what the D did that was wrong, the wrongful actions of the D
(ii) Rest. View -  is broader – Looks at the facts, common nucleus of operative facts, did everything arise out of one transaction or series of related incidents  looks at the facts as a whole


HYPOS
Ex. Claim #1 Property: P v. D for $250  Jmt. for P. & Claim #2 Personal: P v. D for $10k
So the P winning in claim #1, means that the D must have been negligent. So in claim #2 does P have to proof again negligence? 
No issue preclusion. It’s a different claim, but the issue of the D’s negligence has been litigated and decided and is necessary to the jmt.
The P will not have to re-prove negligence, but just prove the damages.
Take away – this is why P would want to make 2 separate claims
So P would not be relitigation and it would be efficient
BUT from D’s point of view – Unfair b/c D would not expend the time/resources to prove innocence for $250, but if its for $10k he would
So this is why a court may NOT like the 2 separate claims, so shift form primary rights, to one wrongful act [i.e. Restatement View]

1. D places foreign substances in P’s rum jug, thereby running the rum and damaging the jug. P drinks it and gets sick. 
(1) Primary Rights - there are 2 rights (i) right to be free from invasion of property, and (ii) right to be free from invasion of person
No claim preclusion, b/c 2 separate
(2) One Wrongful Act - originated from same transaction, so 2nd law suit will be precluded, b/c same wrongful act that lead to the damages
(3) Rest View - they are pretty close in time and space, same origin, don’t know motivation  so there would be one claim, it would be precluded if tried to split into 2 claims







2. P and D, each driving their own cars collide. P suffers personal injuries, and damage to her car, video camera (essential to her job), and heirloom mirror.
(1) Primary Rights: 2 rights invaded (i) personal injuries to P; (ii) property rights for commercial use of car, video camera; (iii) property rights for personal use/sentimental (loss of use) for heirloom mirror
(2) One wrongful Act: there was only the 1 wrongful act of collision
(3) Rest: (different from 1 wrongful act b/c it focuses more on facts and the incident)  here there was only one factual incident of the car accident.

3. Same as 2, but now right after the collision D jumps out and defames P by shouting libelous falsehoods.
(1) Primary Rights – same as #2, but now also (v) right to be free from emotional distress and (vi) right to be free from defamation
(2) One Wrongful Act - focusing on what D did, 2 wrongful acts (i) collision, and (i) shouting
(3) Rest View - all happened at the same time and space, origin and were all the same, so one single cause of action, one claim, b/c it was all one factual incident that related to the incident
This show the difference b/w OWA and Rest
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