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1. Acquiring Jurisdiction Over Parties to a Lawsuit

a. Rule of Territoriality and Pennoyer v. Neff

i. Rule of Territoriality:

1. Every state has lawful sovereign authority over persons and property within the territory of that state
a. If you are not served in the forum state but are domiciled in that state, court still has jurix

b. Pennoyer v Neff: Court held OR did not have jdx over Neff
i. Courts can assert personal jurix over anyone found and served while physically present in the forum state

2. Traditional Basis of Jurisdiction

a. Personal Jurisdiction

i. Physical presence and transient jurisdiction

ii. Voluntary Appearance in Court- actually show up in court, unless appear specially to contest jurix

iii. Consent to Service on an Agent: Express/ Implied 
1. Express- D signs document designating particular entity as agent to receive process in suits brought in forum state
2. Implied- actions in state where on D’s failure to designate a service agent, the state will provide that service be made on a public official for that purpose
a. Hess v. Pawloski: MA statute provided that non-resident driving on state highway equivalent to appointing states registrar of motor vehicles as driver’s agent 

iv. Domicile= state of citizenship
1. Always an exception to the 2nd principal of territ. 

b. In Rem and Quasi In Rem Jurisdiction

i. Jdx based on attachment of tangible or intangible property belonging to D located in forum state

1. True in rem: estab rights/ interest in property as “against all the world”
a. Binding on everyone in world and extinguishes everyone else’s true property rights

2. Quasi in rem: only affects interest of those whose property has been attached (parties to the suit)
a. Harris v. Balk: in rem jrx estb over property in state by attaching debt when debtor entered state
b. Only binding against the parties 

ii. Judgment can’t extend beyond value of property attached

c. Corporations and Traditional Basis of Jurisdiction
i. Corp= artificial entity created largely by state law
1. Domestic Corps
a. Require appointment of agents to receive service of process
b. Even w/o agent, jdx on theory legal domicile is state of creation (incorporation)
2. Foreign Corps
a. Created by laws of another state or country
b. If no express consent or basis for “in rem”:
i. Fiction that corp “present” by asking whether corp “doing business” in forum state
1. Solicitation plus mechanic formula
2. Engage in continuous course of business in forum state 

3. Long Arm Jurisdiction

a. 4 Step Approach to Personal Jdx

i. Does non-resident D fall within scope of state’s long arm stat?
ii. Non- resident D purposely availed self to benefits of f. state?
iii. Law suit arise out of contacts or are contacts substantial?
iv. Unfair or unreasonable to exercise personal jdx?

b. International Shoe and the “Minimum Contacts” Test

i. International Shoe v. State of Washington
1. Delaware corp w/ principal place of business in Missouri sued by Washington in state of Washington moved to dismiss for lack of jurisdic
a. No office nor contacts for purchase or sale in WA
b. Employed 11-13 salesmen in WA btw 1937-1940 that took door to door orders; salesmen gained over $31K in commissions each year (total)
2. Supreme Court of US ruled Supreme Court of Washington erred in using “solicitation plus rule”
a. Measure if corp falls under category of “minimum contacts” by judging activity of corp against “traditional notions of fair play and substantial justice”
i. Ruled 11- 13 agents and 31K met traditional notions of fair play and substantial justice
b. Personal jrx should be determined by realistic appraisal of the facts, quantitative and qualitative, to understand why state has jrdx over corp

ii. Approach to Long Arm Jrdx and Minimum Contacts Test:

1. Spectrum of circum where state may/no exercise jdx
a. Single sporadic act & claim arises directly out of that act
i. Car wreck in Hess v. Pawloski
b. Continuous systematic activities related to claim
i. International Shoe
c. Continuous, systematic, substantial unrelated 
i. General jdx v. rare cases (Perkins, Goodyear)
d. Single unrelated act= NO jdx
e. No contacts with state= NO jdx

c. Statutory Limits on Assertion of Long Arm Jdx

i. Tailored/ Specific Act Statutes- 
1. carefully set up terms under which forum state can claim personal jdx over non-res D
a. i.e. HA NY; lists acts that serve as basis for jdx
i. “transacting business”- any activity within state

ii. Due Process Style Statutes- 
1. Court can assert long arm jdx to the maximum extent permitted by constitution 
a. CA; b/c due process style statute, statutory analysis identical to jdx analysis

iii. Federal Courts and State Long Arm Statutes-
1. Most fed courts “borrow” jdx statute of state sits in
2. 4(k)(1)(A): federal courts may exercise personal jdx over D “who is subject to the jdx of a court of gen jdx in the state where the district court is located”
a. if state court has jdx, then so does federal; if state court doesn’t, neither does federal

d. Minimum Contacts: Purposeful Availment Requirement
 
i. Purposeful connection voluntarily initiated by D w/ the state 

ii. Contractual Relationships:

1. Hanson v. Denckla- No Minimum Contacts
a. Dora Donner executed trust in Delaware w/ Wilmington Trust Co of Delaware while she was domiciled in Pennsylvania. Later Donner moved to Florida and Wilmington sent her letters there for her convenience. 
i. After she died, daughters brought action concerning validity of trust. FA court determined needed jdx over Wilmington to proceed w/ suit
b. Supreme court held no jdx b/c Wilmington did not purposely solicit business in Florida
i. Contacts don’t count b/c company not trying to actively benefit from laws of state

2. Burger King v. Rudzewicz- Is Minimum Contacts
a. BK brought suit against Rudzewicz in FL court
b. Rud is MI resident, applied for BK franchise in MI, and negotiated w/ BK headquarters in FL before signing final agreement
i. Final agreement said accepted by BKC in FL, made and governed by FL laws, but didn’t require all suits concerning agreement filed in FL
ii. Under K, Rud obligated to over $1 million in payment over 20 yr period 
iii. D quickly fell behind in payments, was fired, but refused to leave and continued operating restaurant as BK
c. Determine whether D purposefully estab minimum contacts w/ f state by looking at:
i. Prior negotiations, contemplated future consequences, terms of K and parties’ actual course of dealing
ii. Choice of law provision not enough in self for purposeful availment, but contributes to demonstrating D’s deliberate affiliation w/ forum state and reasonable foreseeability of possible litigation there 
d. Court held personal jdx estab b/c D estab substantial and continuous relationship w/ P in Miami and received fair notice thro K itself and C/D he could be subject to suit in FL 
e. Diff from McGee b/c D in McGee is seller and D in BK is buyer 

3. Chalek v. Klien : Active/ Passive Buyer Approach
a. D is out of state resident who ordered software from P Chalek (out of state business) after seeing an ad about it in a magazine. After receiving software, D decided not satisfactory and sent it back. 
i. Chalek sued D in Illinois state court
b. Court adopts active/ passive buyer approach
i. Addresses BK’s due process concerns
ii. Passive= non-resident D who places order by mail, telephone or solicitor
1. No personal jdx over this buyer
iii. Active= asking for special accommodations, heavy negotiation on price, attempting to change terms of K
1. Subject to personal jdx 
iv. Test is mechanical; not substitute for realistic appraisal but mode to approach realistic appraisal
1. Doesn’t work w/ sellers: No such thing as passive sellers 

iii. Stream of Commerce Theory 

1. Mode to establish purposeful availment in defective products cases

a. Elements:
i. Non-resident D makes product somewhere other than forum state
ii. Product delivered to independent 3rd party for distribution or to put on final part
iii. Product delivered into forum state for final retail sale by independent 3rd party 

b. Examples:

i. Volkswagon: car made in Germany, imported to tristate area of NY, NJ- sold for retail in NY 
1. Ppl bought car in NY, drove to Oklahoma and gas tank exploded
a. Can’t use SOC b/c SOC ends in state of retail sale

ii. Asahi: Japanese tire valve manufacturer sold valve assemblies to Taiwanese tire manufacturer who incorporated valve into finished motorcycle tube which was shipped and sold to CA

2. Approaches:

a. Pure Stream of Commerce Theory (Brennan): 
i. Regular and anticipated flow of SOC and D is AWARE product will be shipped to state

b. Stream of Commerce “Plus” (O’Conner):
i. Not enough for D to be aware, must have additional activity along w/ SOC
1. i.e. regular advertising in forum state, estab channels for providing regular advice to customers in forum state, creating/ controlling distribution system that brought products into forum state 

3. J. McIntyre Machinery, Ltd. V. Nicastro

a. D UK corp manufactors heavy machinery, hired separate co. “McIntyre US” to attract customers anywhere in US. D attended all conventions held by “McIntyre US” to promote its product. Owner of NJ Scrap Metal owner went to convention in Las Vegas and ordered product.  D, employee of NJ company, had 4 fingers cut off while using D’s machine.  

b. Plurality: Non-resident D must have “targeted” forum state in some way 
i. Similar to O’Conner test: determines no “targeting” w/o analyzing facts
ii. b/c 5 members of court reject “targeting” test, it is not the official test
1. Targeting as sufficient, not necessary

c. Concurrence: Single Sale Not Enough
i. Argues no SOC b/c “single sale” not enough
1. Problematic b/c unlike consumer products in Asahi and Volkswagen, machine here is manufacturing product
a. Not same thing as single consumer sale
ii. Disagrees w/ targeting b/c companies are able to “target entire world” and b/c not target any one specific place wouldn’t be subject to jdx anywhere

d. Dissent (Ginsburg): Reason and Fairness:
i. Reasonable and fair that if you benefited from product being sold in a region, and injury arose out of that region, personal jdx should be estab.
ii. Center of gravity approach: rather than looking at purposeful availment should look at where it is reasonable/ fair for case to take place
1. D “availed itself of all the market of all the states and benefited from laws of state where product was successful
a. Created and employed distribution system 
2. McIntyre did “purposefully avail” self under SOC test

iv. “Effects Test”

1. R 37: A state has the power to exercise judicial (personal) jdx over an indiv who causes effects in forum state by acts done elsewhere in regards to a cause of action arising from these effects  
a. UNLESS
i. Nature of effects and of individual’s relationship to state would make exercise of such jdx unreasonable 

2. Example
a. Calder v. Jones 
i. D out of state FL resident only visited CA on trips unrelated to claim. D is president and editor of Enquirer which printed an article about celebrity Shirely Jones alleging she drank so much she had trouble getting work. Jones brought suit against D in CA state court 

ii. Court determined sufficient to satisfy effects test:
1. D committed intentional tort
a. Emotional distress
2. Brunt of harm felt is in forum state
a. D knew brunt of harm in CA b/c Enquirer magazine most popular in CA and Jones lives in CA
3. Actions were expressly aimed at state
a. Aim as “plus” or “targeting”; can be a little too rigid
b. After Calder, test adopted by district courts
i. Hypo:
1. A is in Nevada, has a little mine, it explodes and causes substantial damage in CA
a. Would satisfy R 37
b. Wouldn’t satisfy district court’s test b/c no intentional tort and no aim

3. Zippo Sliding Scale & Effects Test: Revell v. Lidov

a. P Revell brought suit against D Lidov in TX court alleging defamation based on article Lidov posted online on Colombia University Internet Bullitin
i. Article focuses on Revell accusing him of conspiracy in terrorist bombing of Pan Am flight
1. Lidov never been to TX, conducted business in TX, or knew Revell lived in TX
ii. Court held both “effects” test and low-level interactivity on internet bulletin board prevent P from proving necessary minimum contacts

b. Zippo: helpful but not useful as test per se

i. Passive- website owner just posts things
1. No jurisdiction unless content of website is about forum state and aimed at forum state
a. Maybe jdx under effects test

ii. Middle Area
1. Colombia website in Revel b/c can post things
a. No jdx b/c fails effects test 
2. If in middle area look to see if personal jdx can be estab another way


iii. Highly Interactive 
1. Almost always commercially oriented where can actually make internet purchases on thro web
a. i.e. Amazon
b. counts towards personal jdx; almost always would count

e. Minimum Contacts: The Relatedness Requirement

i. How To Address the Relatedness Question:
1. Whether D’s Contacts Sufficient to permit gen jdx
a. Usually no
2. Whether sufficient relationship btw claim and D’s purposeful forum contacts to estab sufficient jdx
a. If also no, minimum contacts do not exist
b. Purposeful availment by itself not enough for MC

ii. General Jdx: continuous, systematic, and substantial 

1. Out of state D internet activity and Gen Jdx
a. Zippo framework doesn’t work b/c only looks to see if continuous, not substantial
b. For gen jdx, D must actually and deliberately use website to conduct commercial transactions on a substantial basis w/ substantial number of residents of the forum
i. LL Bean website makes it “at home” in CA b/c 6% in Bean’s $1 billion in sales come from CA
1. Close call but court found gen jdx

2. Goodyear Dunlop Tires v. Brown
a. In Paris, bus accident due to defective Goodyear tire manufactured in Turkey killed to boys from NC. Good year subsidiaries do no business w/ NC, small percentage (less than 1%) of D’s tires were distributed to NC by other Goodyear USA affiliates. Type of tire involved in accident never distributed in NC. 
b. Court says gen jdx where corp can fairly be regarded as “at home”
i. Equivalent to citizen’s domicile
1. Headquarters/ state incorporated in
2. Nothing in Goodyear’s contacts w/ NC to suggest “at home” there
a. No jdx

3. Perkins: Mining company in Philippines was shut down during WWII and headquarters relocated to Ohio
a. Court allowed gen jdx in Ohio b/c “Ohio was corp’s principal, if temporary, place of business”
i. Not principal place of business in legal sense, but was in factual sense 

4. Helicopteros: P attempted to get gen jdx over Colombian corp in TX b/c made substantial purchases in TX
a. Diff from Perkins b/c Helicopteros not at home in TX, not a TX company; they were purchasers 
b. Diff from Goodyear b/c purchases, not sales
i. V. hard to estb gen jdx thro purchasers 
ii. Could prob estab specific jdx but no gen jdx

5. Necessity (lack of any other forum) sometimes unspoken factor

iii. Scope of Specific Jurisdiction 

1. Must estab relatedness btw claim and D’s purposeful contacts
a. Sometimes treated as “sliding scale”
i. Relatedness requirement relaxed as quantity of contacts increases

2. Nowak v. Tak How Investments 
a. D Tak How Hong Kong corp w/ series of correspondence w/ Kiddie Products, MA Corp. D also advertised in national and international magazines, directly solicited MA clients and had travel agents in MA. Nowaks sent to Tak How hotel by employer Kiddie products after deal w/ Tak How. While there, Mrs. Nowak drowned in pool b/c no life guard on duty
b. Court held b/c relatedness prong of personal jdx test is not rigid but “flexible, relaxed standard”, relatedness satisfied b/c cannot be reduced to prox cause in all circumstances 
i. Doesn’t satisfy “proximate cause” standard b/c solicitation of Tak How not proximate cause of Mrs. Nowak’s death

3. Nowak Court “Spectrum of Relatedness”: 

a. “But for”: anything in the chain of causation
i. necessary, but not necessarily sufficient
ii. (but for Mrs. Nowak marrying Mr. Nowak she wouldn’t have gone to hotel and drowned)
iii. much looser relation

b. “proximate cause”- legal cause on which court would impose liability 
i. always sufficient but not always necessary
ii. easily correlates to foreseeability but can be unnecessarily restrictive
iii. substantive relevance- contacts w/ state are going to be part of merits of the claim
1. Caulder v. Jones- journalist’s contacts w/ CA to get info on Jones and publication of paper is part of Jones’ claim of “intentional infliction of emotional distress”
a. Proximate cause/ sub relevance works best in tort claim liability 

c. “Lies in the wake”/ “substantial connection”
i. is act that you did towards the state such that you can see a substantial connection btw it and the claim?
1. Proximate cause w/ a “but for” overlay
2. Substantial connection= talking about relationship
ii. Mrs. Nowak’s death “lies in the wake” of Tak How’s purposeful contact (boat) of sending promotional material
1. Reasonable foreseeable Kiddie employees would come stay at hotel and use pool; no life guards on duty and no proper equipment
a. Reasonably foreseeable there will be drowning from commercial activity
iii. “lies in wake” metaphor most appropriate in commercial context
1. Carnival cruise engaged in commercial activity by promoting ads purposefully directed at Washington, reasonably foreseeable that Washington resident would book trip and that someone who books a trip on a cruise could get injured
a. Enticed in Washington by ads in Washington is the boat that the injury “lies in the wake” of

f. The Reasonableness Requirement

i. After P proves mc, burden shifts to D of rebutting presumption by making compelling case that exercising jdx would be so unreasonable and unfair as to violate due process

ii. The ‘gestalt factors’ in reasonableness determination

1. The burden on D
a. O’Conner: when talking about foreign D, always going to be implicitly difficult
i. Nowak case: Tak How not given +1 for unreasonableness just for being foreign D
b. D must show special circumstances where forum state will impose hardship on ability to defend self
i. i.e. proof is immovable and is outside forum state
2. The forum state’s interest in adjudicating dispute
a. MA interest in Nowak case b/c Tak How directly solicited MA residents and MA interest in protecting citizen’s safety from dangerous corps soliciting business
3. P’s interest in convenient/effective relief
a. Nowak: MA much more convenient to P than any other forum, Hong Kong would be economically onerous and difficult b/c unstable poli system
4. Interstate judicial system’s interest in most efficient resolution of controversies
a. Usually a wash
b. Nowak: b/c likelihood P would face great obstacle in Hong Kong b/c of possible political instability, and b/c Hong Kong contingency fees and security bonds, efficiency concerns require MA forum 
5. Interests of other states in furthering substantive policies
a. Nowak: only Hong Kong business interest would be hurt in MA jdx while MA primary interest in protecting citizens would be hurt from Hong Kong jdx

6. 5 factors not a test, but factors to consider in weighing reasonableness
a. don’t need to meet all requirements; also based on strength of mc
b. first 3 factors most important- once hit 3rd factor usually decided
i. policy/ efficiency can be argued both ways

iii. Asahi only case where Supreme Court found Unreasonableness
1. CA resident injured in motorcycle accident in CA, brought suit against Cheng Shin, Taiwanese manufacturer of tire tube. Cheng Shin filed indemnity claim against Asahi, Japanese manufacturer of tire valve. Zurcher then settled and was dropped from suit, leaving only foreign parties to settle suit in CA over a foreign K
a. Is it unreasonable for CA to have jdx over Asahi?

2. Applying Gestalt factors:
a. Burden on Asahi for having to defend self in foreign nation
i. + 1 unreasonableness
b. B/c P no longer CA resident, CA no longer has strong interest
c. P is Taiwanese resident
i. Efficiency argument that just want to get suit over with (interest in CA)
ii. b/c not CA P, no real interest
d. court determines 4/5 unreasonable b/c foreign manufacturers and foreign deal ect

g. “Minimum Contacts” and Traditional Basis for jdx

i. Quasi in rem: 

1. claim against non-resident D, D refuses voluntary appearance, no contacts but some property in the state
a. open box: can file multiple claims until you get full amount of property

2. P can get court to exercise jdx over any kind of property D might have in the state
a. i.e. P can ask court to use D’s bank account in forum state to get jdx for damages
i. value of judgment= val of prop
1. if damages worth $200K and D has only $10K in account, P can only recover for $10K

3. Shaffer v. Heitner
a. P attached D’s Delaware stocks to claim, even tho stocks had nothing to do w/ that claim (type 2b)
i. Property attached: if P wins, he gets stocks
ii. Court determines quasi in rem not allowed anymore in absence of mc
1. Shaffer fails to satisfy MC test


4. Issue: Should courts still get jdx based on quasi in rem jdx?
a. Should courts be able to use traditional basis, or do they need to establish quasi in rem thro mc test?

5. Shaffer court finds 3 types of Quasi in rem:

a. Type 1: P has pre-existing interest in property
i. Bank has mortgage on house, sale of consumer goods in credit transaction
ii. Never mc problem b/c property in state b/c of D’s will and is always going to be related to claim b/c claim is against the property
1. Automatic mc

b. Type 2a: P does not have pre-existing interest in property
i. P walking to D’s porch, big crack in sidewalk, P tripped and hurt self 
1. No pre-existing interest but b/c here the property is related to the claim since property of out of state D caused injury, MC automatically satis.
2. Only way won’t satisfy MC is if D’s property not in state by D’s own will
a. A drives canary yellow Bentley, collided w/ B’s car in Iowa. B Illinois resident. Year later A’s sister borrows car unbeknownst to him and drives it to Illinois, B sees it and Illinois court asserted jdx over A by attaching car. No jdx b/c car not in Illinois by A’s own will (p. 119 # 2-32)

c. Type 2b: P finds D’s property in the state and uses it to sue D on a claim that has nothing to do w/ that property (Shaffer case)
i. MC requirement makes BIG diff b/c not automatically satisfied so can’t exercise jdx unless there are contacts
1. By definition, property unrelated to claim
2. Impossible to satisfy unless there is more contacts
a. DON’T make mistake of trying to determine if property meets mc, expand focus to include all of D’s contacts w/ forum state
i. (just b/c property doesn’t allow quasi in rem jdx, doesn’t mean no personal jdx) 

ii. Personal Appearance 

1. If you are served while voluntarily in the state, state has jdx over you
a. Do not have to do the mc test

2. Burnham Case:
a. D was present in state when served w/ claim & argues must establish mc for all the traditional basis of establishing jdx, 
i. Court finds no need to use MC test when physically present
ii. Must be intentionally in state for rule to apply

h. Exercising Jdx under Federal Long Arm Provisions

i. 4(K)(1)(A): borrow the state long arm statute, need to satisfy long arm statute of state, 14th amendment, mc, ect

ii. 4(k)(1)(b): The 100 Mile Bugle Rule
1. you can be served within 100 mile radius of fed courthouse
a. can’t be used to get jdx over original D
b. concerns parties who are later brought into suit by D or at insistence of court

iii. 4(k)(1)(c ): federal long arm statute applies when included in statute 
1. allows fed courts to exercise personal jdx when “authorized by a federal statute” 
2. Federal Statutory Provisions:
a. Federal Interpleader Statute (USC 1335): allows nationwide service of process
i. MC test w/ US as a whole rather than any particular state 
ii. May allow fed court to obtain jdx over all claimants, including those who don’t satisfy state’s long arm statute

iv. 4(k)(2): P can use federal statute to get jdx over D if no state court can exercise jdx
1. i.e. diversity suit
2. If no way to get jdx anywhere in US, can use this provision IF it is a federal question
a. Have to satisfy 5th amendment due process

v. Physical Presence for federal approach differs from state app.
1. MC needed for federal jdx; transient jdx not allowed

i. Challenging Lack of Jdx over the Defendant

i. The Burden of Proof
1. P has burden of proof of providing enough evidence that a prima facie case has been established
a. Typically allowed limited jurisdictional discovery

ii. Direct Attack: D challenges jdx in initial proceeding before the 1st court 
1. If D shows up to court, must raise direct attack on jdx at first opportunity 
a. Can file action and include challenge to jdx as defense or
b. Skip action & file motion to dismiss for lack of jdx
c. Waiver of personal jdx challenge:
i. If you file and answer to claim and don’t raise challenge, then you waive
1. If show up and do something other than raise personal jdx challenge- Waive!
2. If D does not show up to court:
Default judgment entered against D; D can then go back to original court and ask fed court to vacate judgment for lack of jdx
iii. Collateral Attack: 
1. Occurs in a separate proceeding when D gets to argue that the first court didn’t have jdx
a. D can only attack 1st proceeding IF:
i. D didn’t make general appearance in 1st proceeding and didn’t waive
1. If D made general appearance, can’t challenge directly or collaterally 
b. Special appearance and waiver
i. Appearance solely for purpose of challenging jdx. If D loses, he is stuck
c. Default and no waiver
i. D can make a collateral attack if never showed up
ii. High-risk gamble
iii. Only D is lack of jdx; can’t litigate on the merits

4. Service of Process and Notice

a. Overview
i. Idea that anyone who is sued has a right to notice/ opportunity to be heard

ii. Was service of process proper?
1. Statutory and rule- strict or substantial compliance?
2. As applied in this case, were standards of due process (adequate notice) constitutional?
a. Did SOP comply w/ due process?
i. Federal: 5th amendment due process
ii. State: 14th amendment 

iii. Rule to Satisfy Due Process:
1. “ Notice reasonably calculated under all the circumstances (fact driven) to apprise the interested parties of the pendency of the action and afford them an opportunity to present their objection” 

b. Mechanics of Service of Process: Rule 4

i. Governs service of summons and complaints in federal courts
1. Similar (if not identical) to methods used in state courts
2. SOP= giving person being sued a copy of summons
a. Copy of complaint is attached to the summons
b. If D given notice of being sued (summons) and copy of complaint, then P has ground for lawsuit
i. D must respond to suit within 21 days of service

ii. Request for a Waiver of Service: Rule 4(d)
1. D can consent to waive formal service of summons and complaint
a. P must mail copy of complaint & notice of lawsuit & request for waiver
i. Request asks D to waive SOP by accepting the mailing by signing the waiver & sending it back
ii. D incentivized to waive, b/c D must pay for P to serve him
1. If formally served, D only has 21 days to respond
2. Vs 30 days to respond to request for waiver (60 if out of the country)
3. D only waiving requirement of being served, can still challenge jdx

2. Danger of using waiver: Statute of Limitations
a. Statute of limitation: within 1 yr of tort, must file your claim 
i. Filing claim stops running of statute of limitations
1. Then you have 120 days to serve party
2. If statute of limitations in state requires actual service rather than just request for waiver to stop running, when statute of limitations is going to run out in 30 days don’t send waiver

3. If P is unsuccessful in obtaining waiver:
a. Unsuccessful waiver attempt does not satisfy state service rule 
b. 2 Step process for rule 4(d):
i. 1. Seek a waiver
ii. 2. Effect formal service if no waiver obtained

iii. Formal Service of Summons and Complaint

1. 4(e)- Service of Individuals
a. 4(e)(1): P may employ any mode of service authorized by the law of either state where fed court sits or state where service is to be effected

b. 4(e)(2): Service effective if P serves D personally, hands service to someone of suitable discretion, or serves authorized agent

2. 4(h)- Service on corps, partnerships & unincorp assoc.
a. same approach for corp. as for individual
b. P can deliver copy of summons/ complaint to “an officer, a managing or general agent, or any other agent authorized by appointment or by law to receive SOP”
i. Individual must be sufficiently connected w/ company’s operation for service to provide adequate notice

c. Affinity: Prof server hired to serve affinity card company, P and D diff version of events

i. Courts will favor version of case that will get to merits of the case, so followed P’s version
1. Issue: Could professional process server have reasonably concluded McDonald was authorized to receive SOP
a. Expansion of federal rule that service must be on authorized agent
i. Federal courts only require substantial compliance
ii. State courts strict compliance 

3. 4(f)(1): D’s served in a Foreign Country
a. Hague Convention- Nations who sign it agree to designate a Central Authority to receive and transmit requests for service coming from other contracting nations, and then certify service has been made
b. If no federal treaty:
i. Can borrow law of country where service effected or
ii. Follow procedures suggested by foreign country or
iii. If not prohibited by foreign law, may employ personal service, have the court send mail return receipt requested or
iv. Use any other means not contrary to international agreement 

4. Substantial Compliance 
a. “Rule 4 is a flexible rule that should be liberally construed so long as a party receives sufficient notice of complaint”
i. i.e. Affinity case fed court asks not whether McDonald authorized to receive service, but whether P could have “reasonably concluded” he was

b. Factors of flexibility of court’s approach:
i. type of service involved
ii. where P made reasonable, good faith mistake
iii. where D was evading service
iv. whether relevant service provision is inherently ambiguous
v. whether D received actual notice
vi. whether justice would be served by more relaxed construction 

c. State’s approaches very considerably
i. Some extremely liberal & some v. strict

c. The Due Process Right to Notice (part 2 adequate SOP test)

i. Same notice requirements for 5th and 14th amendment

ii. Possible deprivation of property interest means entitled to due process
1. In analyzing SOP question, first look to see if D could be deprived of a property interest
a. (threshold question)

iii. Person who is made a party to lawsuit must be afforded adequate notice of that suit
1. Judgment rendered w/o adeq. notice= void

iv. Adequacy of Notice: 
1. Depends on circumstances of case and likelihood method of service employed will be effective, or no less effective, than other reasonably available means
a. Doesn’t have to be best available means, just reasonable in the circumstances

v. Constructive Service:
1. Fictional service/ notice by publication
a. Something other than personal service
b. Personal service: handing it to someone or mailing it to someone

vi. Mullane Case
1. Bank set up pooled trust under NY statute and after 12-15 months was going to have first accounting period to examine how bank did
a. Issue: Was bank’s notice to the trust’s beneficiaries of the accounting period adequate?
b. Only notice given to beneficiaries of settlement was publication in local newspaper that didn’t even name beneficiaries
i. Method was in strict compliance w/ NY banking law 

2. Divides Beneficiaries into 3 groups:
a. Known
i. Must mail service; service by 1st class mail reasonably certain to work under circumstances of this case
b. Unknown and thro due diligence wouldn’t be able to find them
c. Conjectural or contingent interest- don’t have interest yet but might have future interest
d. Can use publication b/c no method is reasonably certain to work

d. Notice and a right to be heard: Notice Test
i. Notice must be reasonably calculated
1. Must reasonably convey required info
2. Afford reasonable time for those interested to make their appearance

ii. Reasonableness calculated from persp. of someone actually desirous of giving notice
1. Can use any means that is reasonably certain to work

iii. If no means is reasonably certain to work:
1. Use customary means of service, as long as not substantially less likely to work than another means 
a. Must do something, even if just formality

iv. Consider “practicalities and peculiarities of the case” and balance the D’s interest in receiving perfect notice thro in-hand SOP against interest of P and the state in being able to proceed w/o encountering “impossible or impractical obstacles”

v. Effect of Actual Notice
1. Even if notice not actually received, if satisfies statute and is reasonably certain to work, satisfies due process
2. Even if D receive actual notice, not adequate if mode of notice didn’t comply w/ statute
a. Strict application states

vi. Tailoring Notice to D’s needs
1. If P knows something about person they are serving that prevents them from understanding proper notice, can’t serve them directly
a. Look at what server knows at the time of service
b. “means employed must be such as one desirous of actually informing the absentee might reasonably adopt to accomplish it”

e. Due Diligence required in notification

i. Mennonite Board Cases
1. Mortgagee didn’t receive proper notice property interest was sold. Court held b/c D had legally protected property interest, he was entitled to notice reasonably calculated to apprise him of impending tax sale
2. “when the mortgagee is identified in a mortgage that is publically recorded, constructive notice by publication must be supplemented by notice mailed to the mortgagee’s last known address, or by personal service”
a. unless mortgagee not reasonably identifiable, constructive notice alone does not satisfy Mullane. 
3. Majority held: b/c D easy to find w/ due diligence, entitled to some notice

ii. Jones v. Flowers
1. Commissioner attempted to notify Jones of tax delinquency thro mailing certified letter to the property that became certified as delinquent. 
a. 2 weeks later letter returned to commissioner marked as “unclaimed”. 2 yrs later property goes up for sale, and is bought, commissioner again sends certified letter to address saying property would be sold if taxes not paid. Again returned unclaimed. Commissioner also publishes sale in paper. Flowers purchased house and then had unlawful detainer notice delivered to property and served on Jones’ daughter. Jones filed suit claiming inadequate SOP
i. Issue: at time notice 1st sent to Jones, it was reasonably calculated to work
1. Problem: state got notice service didn’t work
ii. Holding: Can’t use publication in addition to certified mail when put on notice certified mail didn’t work b/c publication “substantially less likely to work than other options” 
1. Could have sent regular mail in addition to certified mail
2. Gov not required to try to find Jones’ new address
a. Gov didn’t act as person actually desirous of providing reasonable notice
iii. Use of e-mail can be alternative method of SOP if reasonably calculated to work and not substantially less likely to work than other options 

f. Prefiling Waiver and Consent 

i. Issue: Are these clauses constitutionally valid?
1. Cognovit Clause: clause in a K, that is entered prior to the event, that gives rise to the claim
a. Pre-event contractual waiver of notice and a right to be heard
b. Give up everything including right to defend
c. Only sign this when bargaining for something else in exchange
d. Overmyer: clause assumed to be constitutional if complies w/ criminal proceeding standard:
i. “waiver must be voluntary, knowingly and intelligently made”

2. Confession of Judgment: post-event waiver and right to be heard
a. The thing that may lead to a judgment has already occurred and other party asks you to agree to a confession of judgment 
i. If made after suit filed, is like putting other party on notice of suit; similar to settlement

ii. Leidholm Case:
1. Leidholm k’d w/ Underwood farmers to deliver bushels of oats, drought made delivery impossible, Underwood refused to allow Leidholm to “buy out” of K until price of oats had drastically increased due to drought
a. D signed confession of judgment saying Underwood could have default against him at Underwood’s request
i. Leidholm argues signed judgment b/c manager told him it was just a formality and they would later work out repayment terms at reduced amount
2. Court treated confession of judgment same as cognovit clause b/c confession of judgment made before complaint was filed
a. Used Overmyer “waiver must be voluntary, knowingly and intelligently made” standard
b. Held: b/c Leidholm argued he signed b/c he believed P would work out debt w/ him at a later date, he alleged lack of knowledge

iii. Valid judgment is entitled to full faith and credit
1. While some states don’t allow cognovit clauses, courts in that state will have to enforce a judgment entered into in another state that does allow cognovit clauses

g. Policy- Based Immunities and Exemptions to Service

i. Witness Immunity Rule- immunity from SOP

1. Elements: 
a. Come to state for purpose to participate in case
b. Attorney, party or witness
c. Includes all stages; motion, deposition practice and appeals

2. Exception:
a. When participating in business affairs or social affairs while in the states (look at degree and proportionality of the activity)
i. Not waived if unrelated business dealings are of “mere casual and unforeseeable nature” or are “trivial and insubstantial”
b. Lamb exception
i. Applying the immunity would operate to obstruct justice in the case the witness is testifying for
ii. Attorneys of Ds in Lamb 1 served as Ds in Lamb 2 b/c P wouldn’t be able to get the property it wanted in Lamb 1 w/o jdx over attorneys in Lamb 2 b/c attorneys owned D’s properties in Lamb 1

3. Fun-Damental Too, Ltd. V. Hwung:
a. Hwung served while testifying in deposition as a witness in NY. P claims Hwung waived immunity b/c he visited Gemmy showroom and had dinner w/ co-workers. Court held immunity not waiver b/c undisputed Hwung wouldn’t have been there if it weren’t for deposition. No Lamb exception

4. Uniroyal: immunity waived when witness met w/ bank to discuss personal affairs, had meeting w/ magazine publisher and visited family for 3 days

ii. Trickery or fraud: The Bright Line Rule

1. Bright Line Rule: service not valid when D enters jdx for talks at P’s instigation, and P has not either clearly and unequivocally informed D that SOP may occur, or given D a chance to leave the jdx before service made

2. Wilansky: Employee (D) phoned employer (P) and notified him of intent to resign. P offered fly D to St. Louis so they could discuss the issues and during that time P had its attorneys prepare a complaint. Complaint filed same day P sent plane to pick up D. Once D made it clear decision to resign was final, P had D served a summons and copy of complaint. Elements of bright line rle not met. SOP quashed

3. Dismissal vs. quashing service: courts will often dismiss an action if service found to have been effected by trickery or deceit. Merely quashing service doesn’t have this effect
a. Wilansky: court found no trickery or deceit so didn’t dismiss complaint, just quashed service

4. Trickery to Serve a D already in State: 
a. P may use deception to lure D out of hiding when D is in state by his own free will

h. Notice and Hearing When Property is Attached- Satisfying Due Process

i. Terms: 
1. Lis pendens: not as strong as attachment in terms of depriving property rights but gives prospective buyer notice that property is subject to review
a. D can still sell property, but its value is lowered

2. Replevin- When vendor of goods sells goods on installment payment and buyer defaults payment/ stops making payment, it allows vendor to show up and take away the property. 

3. Ex parte attachment- not telling the other party, not giving other party a chance to be heard, don’t learn about attachment until served w/ complaint and property is already attached


ii. Reasons For Pre-Trial Attachment of Property: 
1. Secure in rem or quasi in rem litigation
2. Repossession of consumer goods purchased under installment K 
3. Provide security for potential judgment

iii. Issue: Any time there is attachment of somebody’s property, they are deprived of their property right and potential due process issue raised

iv. Options for State to Allow Attachment Before Judgment: 
1. Require notification and hearing before they attach property 
a. OR Mitchell Factors (below)
2. State may allow attachment w/o notice or hearing if:
a. Person seeking attachment has pre-existing interest in property and entitlement to it AND
b. Alleges specific facts showing need to attach property prior to hearing to prevent waste/ disappearance of the property
i. After P’s allegations reviewed by judge and attached:
c. D MUST be given opportunity for prompt post-deprivation hearing

v. Interpreting Mitchell Factors: Matthews Balancing Test: 
1. What is the impact on property owner/ holder?
a. Deprivation of property rights? 
i. Doer: attachment could affect credit, prevents D from selling home, makes difficult to get loan ect (yes deprives property rights)
ii. Lis pendens: less of deprivation of property rights than attachment
2. Risk of erroneous deprivation under procedures being followed? 
a. If Mitchell factors are satisfied, then risk is significantly lowered
b. Doer: b/c no need for pre-existing property interest under Connecticut statute and b/c only one-sided presentation of tort case, relatively high risk of erroneous deprivation
c. When P has pre-existing property interest, less of a chance of erroneous deprivation
3. Is pre-notice/ hearing attachment necessary? 
a. What are the exigent circumstances? 
i. i.e If property is moveable or if D is about to sell it ect
4. Note: More of 1 factor means need less of another- SLIDING SCALE

vi. Connecticut v. Doehr: 
1. P sought $75K prejudgment attachment to D’s home where suit didn’t involve D’s property and P had no pre-existing property interest. Connecticut statute allows prejudgment remedy to be issued by attorney w/o hearing if P swears by oath that there is probable cause to sustain validity of P’s claims. P claimed D tortuously assaulted him and as a result P sustained injuries. Supreme Court determined state statute violates due process b/c failed to require at least a showing of exigent circumstances. Also held bond can’t substitute a pre-attachment hearing 

vii. Analyzing Pre-Attachment Issues: 
1. Prior to attachment of one’s real property there is a presumption of due process right to notice and hearing
2. Presumption can be rebutted by application of Matthews balancing formula
3. Attachment of real property is a significant intrusion of a person’s real property interest
a. Triggers due process, and Matthews first step
4. Complex cases that require judicial review have a high risk of error
a. Torts cases esp high risk, pre-existing property interest can ameliorate that risk
5. Where P has no pre-existing property interest and no risk, presumption is not rebutted
6. Plurality in Doer: even if exigent circumstances exist, not allowed attachment w/o pre-trial hearing if P doesn’t post a bond
a. Bond has to stay in effect throughout duration of trial
b. NOTE: This is not the law (dicta)

5. SUBJECT MATTER JURISDICTION

a. General Principals of Subject Matter Jdx

i. 3 factors defining limits of judicial authority in SMJ:  
1. Type of Legal Issue
2. Amount in Controversy
3. Characteristics of the Parties to the Case

ii. Two Types of Courts
1. Court of gen jdx: presumed to have jdx over all cases except for those specifically excluded (i.e. claims under patent laws specifically excluded)
a. Basic state trial courts are courts of gen jdx
2. Courts of limited jdx: can only exercise judicial power over those subject matters specifically vested in them
a. All federal courts are courts of limited jdx
b. Can only exercise sm jdx that is permitted by constitution or conferred on them by statute

iii. Challenging SMJ- A 12(b)(1) motion to dismiss
1. Can be raised at any time during the direct proceeding
2. Can sometimes collaterally attack but VERY rare
3. Party invoking jdx has burden of establishing constitution and statutory basis  for that jdx
4. Can NOT be waived
5. Case can be dismissed at ANY time in filing if court concludes lack SMJ (if gets to Supreme Court and supreme court determines federal court lacked original jdx, case dismissed)

b. SMJ in Federal Courts (statutory and constitutional components)

i. Rule: must satisfy both constitutional and statutory component for smj
1. Jdx only if statute grants it and only if that statute is consistent w/ terms of article 3
2. Application:
a. See if the statute is satisfied (written more narrowly than art 3)
b. If statute is satisfied, article 3 is satisfied
Except in diversity jdx instance

ii. Article 3: article in constitution that creates judicial branch

1. Creates Sup Court and, at congress’ discretion, system of fed courts
a. CONGRESS: creates lower federal courts and defines their smj
b. Has list of 9 things that are exclusive rights of federal courts
i. Congress can’t add categories but can give federal courts smj that arise under one of these 9 cases
ii. Biggest categories: 
1. Federal question, diversity and alienage

c. Federal Question or “Arising Under” Jurisdiction

i. Article III “Arising Under” Jdx
1. Case arises under federal law for purposes of Article II whenever there is a potential federal ingredient implicit in the case (Osborn)
a. Very BROAD range of cases for article III

2. Osborn v. Bank of United States: Bank of US is corp charted by an act of Congress. Court noted that the act chartering the bank conferred jdx on fed circuit courts over any case in which the bank was a party

3. Note: In federal question jdx cases, test to see if satisfy statutory (1331) smj first; If satisfy 1331, impossible not to satisfy article III

ii. Statutory “Arising Under” Jdx: Federal question jdx of US district courts 1331

1. “District court shall have original jdx of all civil actions arising under the Constitution, laws, or treaties of the United States” 
a. original jdx= trial court jdx
b. arising under= different from article III test
i. 1331 significantly more narrow than article II
1. if satisfy 1331, impossible not to satisfy article III b/c there will always be a federal ingredient
c. Scope of 1331 focuses entirely on P

2. Creation Test: Did federal law create P’s cause of action?
a. Express/ implied right of action: Cort v. Ash
i. Express: fed statute expressly grants priv right of action 
ii. Implied: court allows implied right of action
1. Treated no differently than expressed action
iii. 42 USC 1983: provides express cause of action against any state or local gov official who violates a person’s federal constitutional rights
b. Shoshone Exception: fed q jdx will not exist when Congress expressly or implicitly does not intend to vest federal courts w/ jdx over a particular federal cause of action
i. For practical purposes: if satisfy creation then satisfy 1331 (scope of Shoshone exception v. narrow)

3. Essential Federal Ingredient Test (Grable)
a. Use when state law created cause of action
i. (only use when fail creation test)
b. 4 Elements:
i. Is there an essential federal ingredient embedded in an otherwise nonfederal claim?
1. Vindication of nonfederal claim dependent on a point of federal law
2. Smith: state law cause of action (breach of fiduciary duty), but to win Smith must prove federal farm land act selling bonds is unconstitutional (essential fed ingred)
ii. federal ingredient must be actually disputed within context of the case
1. Smith: board members think statute is constitutional and Smith thinks it isnt
iii. Is the federal element substantial? (requires uniformity and expertise of the federal court)
1. Substantially= importance of providing a federal judicial forum to resolve the disputed fed issue
2. Smith: substantial fed element b/c dispute is over a major constitutional question
iv. Would recognition of the claim upset the congressionally mandated balance btw state and federal division? 
1. Will it “open the floodgates of litigation”
2. Implicit congressional veto
3. Smith: B/c case is a shareholder seeking to enforce corporate responsibility premised on constitutionality of federal statute, won’t open floodgates as claim is so peculiar unlikely to ever happen again

4. Removal- allows D to take a case filed in state court and remove it to the local federal court if and only if the case could have been filed there in the first place (if fed court would have had original jdx)

a. Grable: IRS seized Grable’s real property b/c Grable’s federal tax delinquency. Grable received notice of sale but didn’t exercise statutory right to redeem so gov gave Darue a quick claim deed. 5 yrs later Grable brought quiet title action where to win he would have to prove gov didn’t comply w/ federal statute and that the statute required strict compliance. Darue removed case to federal court. 
i. Grable’s claim premised on failure of IRS to give adequate notice as defined by federal law (essential fed ingredient embedded in state law quiet title claim
ii. Meaning of federal statute only legal issue contested
1. Darue thinks SOP should be broadly construed while Grable thinks needs strict compliance
iii. Gov has direct interest in federal forum being able to vindicate own admin action and buyers find valuable to come before judges used to federal tax matters
iv. B/c rare for state title case to raise a contested matter of federal law, federal jdx will have microscopic effect on federal- state division of labor 
v. Held: Fed courts would have original jdx b/c passes essential fed ingredient test

b. Merrell Dow Pharmaceuticals: Parents file lawsuit on behalf of children claiming got sick from ingesting drugs. Parents file negligence per se claim against the drug manufactures to estb duty and breach of duty. 
i. State law claim where federal standards estb duty (but not express or implicit private right of action so non-fed claim)(1)
ii. Dispute b/c drug company said didn’t violate statute (2)
iii. Not substantial b/c don’t need federal forum as doesn’t involve interpretation of statute or question of its constitutionality(3)
1. Everyone agrees on what statute means, dispute over fact specific application of federal regulation
iv. Would open the floodgates b/c it is an administrative agency regulation issue and b/c so many agencies there would be tons of cases moving to fed courts if allowed federalized negligence per se cases

5. Well Pleaded Complaint Rule- P’s claim for relief alone determines the presence or absence of statutory arising under jdx
a. D’s answer or defense is irrelevant in determining if fed question claim
b. It is not enough that P’s claim anticipates a federal ingredient in D’s defense (anticipation of some defense doesn’t count)
c. Jdx is measured as of day you filed the suit
d. Preemption (valid federal law trumps all state laws inconsistent w/ terms or objectives of fed law) cannot serve as basis for federal question jdx
i. Note 3 p. 213 (know this rule)
e. Mottley: D issued life time pass to travel RR for free to P to settle some dispute, then a statute passed to prevent free rides. D stopped issuing pass and P brought breach of K claim against D in federal court. After judgment for P, D appealed directly to Supreme Court. Supreme Court dismissed case for lack of smj b/c statutory arises under (1331) not satisfied

6. Artful Pleading Doctrine- Prevents a P from defeating federal jdx by disguising what is clearly a federal claim as a state law claim. 
a. Most often arises when D attempts to remove a case from state to federal court on the theory that P’s purported state claim actually arises under federal law.

7. Declaratory Judgment- form  of non- coercive relief where court holds where or not a party is in breach w/o imposing any monetary damages or injunction
a. Fed district courts have power to enter declaratory judgment only in cases they would otherwise have jdx (doesn’t expand smj)
b. 2- step Test if action for declaratory judgment satisfies 1331:
i. which of the parties would have been P in coercive suit for damages? 
ii. Would that suit have arisen under federal law by virtue of either creation or essential fed ingredient test? 

d. Diversity Jdx

i. Article III Requirements: 
1. Minimal diversity- any P and any D are from different states
a. NY v. CA & NY
2. No amount in controversy requirement

ii. 1332: Diversity of Citizenship
1. complete diversity: no p can be from same state as any D
a. NY + NY v. CA + NJ + CA
2. citizenship for diversity purposes = domicile
a. Citizenship is based on date of filing
b. domicile: place where one is present and wishes to stay indefinitely 
i. Presumption of continuing domicile whenever a person relocates. To estb new domicile person must dem: 
1. Residence in a new state and
2. Intention to remain in that state indefinitely
ii. Factors indicating you changed your domicile: 
1. Actually go there (physically present)
2. All household goods are there
3. Pay taxes
4. Driver’s license there
5. Registered to vote there (where you vote is pretty persuasive)
6. Bank account there
7. Get job/ own buisness there
8. Attend church there
9. Not necessary to hit all factors- just need to reflect intent to live there indefinitely 
c. Senor Frog: Rodriguez sues Senor Frog in Puerto Rico (treated as state for diversity purposes). Rodrigues was a citizen of Puerto Rico at time of accident, but claims citizen of CA at time of filing. Physically present in CA, all household goods there, had CA bank account, CA drivers license and job. Post complaint occurrences (community college in CA and gave birth in CA) consistent w/ her state of mind at the time of filing. She continued to act as if she was from CA. 

3. Corporations are citizens in 2 places (1332c1): 
a. State of incorporation
b. Principal place of business
i. Nerve Center Test ( corp principal place of business)
1. The place where the majority of corporation’s executive and administrative functions are performed. Office from which its business was directed and controlled. Usually headquarters
a. Test adopted in Hertz, works together well w/ Goodyear
c. An unincorporated association is a citizen of any state where it has members

4. 1332(a): Alienage Jdx
a. a citizen of a foreign state is generically an “alien”
i. not specific citizen to the nation they are from, alien v. alien, not France v. Mexico
b. 1332(a)(2)alien admitted into US for permanent residence, shall be deemed a citizen of the state from which the alien is domiciled
i. domiciled alien in CA has to file claim against CA resident in a state court
c. Eze: Ps citizens of Nigeria who were in car accident in DC while passengers in D’s taxicab. No federal smj b/c suit btw alien(P)v. VA(yellowcab) + Alien (driver citizen of Ghana)
d. 1332(a)(3): If you have jdx over a suit btw citizens of diff states in which aliens are additional parties, you have jdx
i. no complete alienage requirement b/c of 1332(a)(3)
1. can have an alien on both sides as long as citizens of diff states on opposite sides
2. alien + CA v. NY + alien = fed smj
e. If 1332a allows aliens domiciled in diff states to have federal smj, rare instance where statute satisfied but article III not satisfied
i. Citizen of Poland permanent legal resident of NY v. Citizen of India permanent legal resident of CA (satisfies 1332a, but not article III so NO federal smj
ii. New version of 1332 eliminates aliens as being residents of forum state

iii. 1332 Amount In controversy
1. must EXCEED (not be equal to) $75,000
2. excluding attorney fees (unless there is a statute or clause permitting them to be included)
3. party invoking court’s jdx is going to have burden of establishing the “amount in controversy is satisfied:
4. amount in controversy claimed by P will be accepted as being the true amount in controversy if it is apparently made in “good faith” 
a. good faith test not met if D can demonstrate P inflated the amount claimed merely to bring the suit in federal court
5. Legal Certainty Test: If it can be demonstrated to a legal certainty that the amount in controversy did not exceed the legal minimum, then may have rebutted the good faith presumption
a. If show no good faith presumption, then case must be dismissed (test is tool for establishing the amount in filing was not made in good faith)
b. If something on the face of the complaint show the amount in controversy isn’t met, the case will be dismissed
c. Note: legal certainty test as a way of measuring P’s objective good faith, but is not a separate test

6. Subsequent event v. Subsequent Revelation
a. Subsequent Event= something that happens after lawsuit filed while it is pending that reduces the amount in controversy in some way
i. i.e. D paid off part of amount in controversy
ii. event that isn’t revelation NEVER changes jdx

b. Subsequent revelation= something that happens after filing that reveals what the amount really was
i. Won’t always change jdx, but maybe will

c. Coventry: P and D had K where they relied on KCWA to determine the amount of water consumed. P raised service price based on increase shown by KCWA, D refused to pay and P brought action in good faith belief D owed $76K based on water usage numbers calculated from KCWA. Later discovered KCWA accidentally been adding an extra zero to water actually consumed by D. Turns out D only owed $18K. Court held even tho subsequent revelation, there was still federal smj b/c it didn’t undermine good faith

7. Aggregation of Claims: The traditional Approach
a. In computing amount in controversy, P may aggregate all her claims against a single D, whether or not claims are related to one another
b. If more than one P: 
i. Each P must independently satisfy amount in controversy requirement
ii. If more than one D, P must satisfy amount in controversy separately as to each D
iii. Exception
1. If the claims involve a “single title or right” in which the parties have a “common and undivided interest”, aggregation allowed

8. What happens in diversity suit when not suing for $ damages?
a. Lawsuit to get an injunction to have something removed- what is amount in controversy? 
i. D builds bridge and now P’s steamboat won’t fit under it
1. $1,000,000 to take bridge out, $5,000 for P to modify boat so it fits
ii. Most common approach:
1. Use whosever perspective (P or D) where the amount in controversy is higher (p. 249)

e. Supplemental Jurisdiction 

i. Overview
1. Allows federal court to sometimes hear claims that couldn’t have entered federal court on their own when they are part of a case federal court has smj over
a. Non-federal claims can be heard in federal court if part of a case w/ claims that have independent basis for smj 

2. Governed by 1367 (codified and replaced pendent and ancillary jdx)

ii. Pendent Jurisdiction
1. If fed court had jdx over fed q claim btw 2 parties, fed court could sometimes also adjudicate a state-created claim btw those same parties, even tho it wouldn’t have had jdx over state claim if it had been brought separately 
a. state and federal claim must derive from a common nucleus of operative fact; so related that D would be expected to try them all in one judicial proceeding
i. if fed and state claims simple alternative theories for dealing w/ same underlying wrong, common-nucleus requirement virtually certain to work

2. United Mine Workers v. Gibbs: 
a. Grundy mining company shuts down mine, fires all miners in labor union then hires Gibbs to be supervisor of new mining venture.  Gibbs and Grundy enter employment K and Gibbs also gets a haulage K. Armed members of local labor union prevent mine from opening, Gibbs lost job as superintendent and never got to do the haulage K. Gibbs brought federal claim for violations of Labor Management Relations Act, and two state law tort claims all in federal court. Fed court took case, dismissed fed claim and awarded based on the state claims
b. ISSUE: did the district court have original jdx over state-law claims and if so could they still decide those claims after federal issue was tossed?
c. HOLDING: Yes; pendent jdx allowed b/c the state law claims arose out of a common nucleus of operative facts with the federal claim and fed jdx over state law claim permitted even after federal claim tossed

3. Pendant (and supplemental) Power and Discretion: 
a. Does the federal court have the constitutional power to hear the state law claims? (requires 3 elements): 
i. A federal q that is sufficiently substantial to confer jdx
ii. A common nucleus of operative facts
iii. Separate claims that one would expect to be tried in one judicial proceeding
b. Should the federal court hear the state law claims (discretion): 
i. Considerations of judicial economy, convenience and fairness to litigants
ii. Confusing to jury
iii. Whether state law claims predominate
iv. If federal and state law claims closely interrelated, the federal court should keep the case

iii. Ancillary Jdx: 
1. Usually in cases of diversity jdx for at least 1 P and 1 D, and additional parties or additional claims were sought to be joined to the “core” claim
a. i.e. counterclaims by D against P 
b. NOTE: once case is in fed ct based on diversity, party bringing in another party does NOT have to satisfy amount in controversy requirement

2. Owen v. Kroger: (more pendant party jdx than ancillary)
a. Kroger brought wrongful death against OPPD in federal court under diversity jdx. OPPD filed interpleader against Owen. Kroger then amended complaint to include Owen. No independent basis of smj btw Kroger and Owen. Kroger and OPPD settle. Only suit btw Owen and Kroger remains
b. ISSUE: Does federal court have smj?
c. HOLDING: No. 1332 problem of congress’ legislative intent; Establishes KROGER EVASION

iv. Kroger evasion of Complete diversity rule: (p. 387)
1. Complete diversity requires no D and no P be from same state
a. Rule 14 allows party to be brought in as a “third party defendant” and is separate status from P or D
i. Complete diversity technically doesn’t apply to parties brought under rule 14
1. No violation of complete-diversity principal when party impleads a non-diverse 3rd party D

2. Kroger: OPPD impleaded Owen pursuant to Rule 14. Kroger sought to assert affirmative claim against Owen (permitted under rule 14). Technically still have complete diversity even tho Kroger and Owen not diverse b/c Owen is a third-party defendant. Court determined allowing Kroger to assert claim against Owen had potential to operate as evasion of complete diversity principal:
a. P sues diverse party anticipating that the party will implead a third party D who is not diverse from P
b. D does implead the 3rd party D
c. P responds by filing a rule 14 claim against 3rd party D

3. A federal court may not exercise ancillary jdx under circumstances that violate the complete-diversity principal or that offer an opportunity to evade that principal

4. NOT Kroger evasion: 
a. D files counterclaim against P and P in defensive files an interpleader. Court allows saying P won’t anticipate this

v. Pendent Party Jdx

1. Kroger: no pendant party jdx over P’s claims against D (state law claim btw citizens of the same state)
2. Aldinger: congress didn’t intend for pendent party jdx to bring in counties
3. Finley: 
a. Court held in federal question cases, its not going to exercise pendent party jdx EVER unless congress expressly allows it
b. Essentially eliminates pendant party jdx

vi. Steps to Determine Supplemental Jdx- see course materials handout
1. Identify the factual narrative
2. Identify one claim over which there is an independent basis of 1331 or 1332
3. If any addition parties brought in, is there a federal rule allowing it? 
a. i.e. rule 14, impleader- only actual D and actual P must be diverse
4. Independent basis of jdx over that claim?
5. Supplemental jdx over other claim? Is there a common nucleus of operative facts? 
6. If independent basis of jdx under 1331, analysis stops here (Gibbs)
7. If 1332- determine if there is complete diversity (Kroger)
8. If 1332- examine to see if potential Kroger evasion fo complete diversity stnds

vii. Supplemental Jdx under 1367: 
1. Response to Gibbs and Kroger (they should be codified) and Finely (overruled)
2. 1367(a): 
a. when district courts have original jdx over a civil action
i. by 1331 (fed q) or 1332 (diversity)
b. the courts have supplemental jdx over: 
i. all other claims that are so related to claims in the action within such original jdx that they form part of the same case or controversy
1. codifies Gibb’s “arise under common nucleus of operative facts” test
c. supplemental jdx includes claims that involve the joinder or intervention of additional parties
i. overrules Finley- supplemental parties allowed under 1367(a)
d. if satisfy 1367(a) w/ 1331 fed q jdx, can skip (b)

3. 1367(b): only applies to diversity jdx cases
a. Complete diversity applies to supplemental jdx (Kroger)
i. NOTE: Ds can seek supplemental jdx w/o any reference to 1367b
ii. Would supplemental jdx violate complete diversity? 
iii. Would supplemental jdx violate Kroger evasion? 
1. Does it have 3 or less steps?
a. P brings suit against D
b. D impleads 3rd party D
c. P files suit against 3rd party D
2. If requires P to foresee more than 3 steps, probably not Kroger evasion

4. 1367(c): also adopts Kroger (discretion) 
a. Dist court can decline to exercise sup jdx over claim if: 
i. Claim raises novel or complex issue of State law
ii. State claim substantially predominates over claim of which fed court has original jdx
iii. Dist court has dismissed all claims over which it had original jdx
b. (fed court has discretion over whether to hear state-law claims using supplemental jdx)

5. 1367(d): 
a. regardless of the state statute of limitations, once a state-law claim has been dismissed (no sup jdx), the party can re-file the claim in 30 days
i. w/o this provision fed court might hear case it otherwise wouldn’t b/c if it dismissed the party brining suit would be barred under statute of limitations

f. Removal Jdx 

i. Overview: 
1. Removal= allows D to take a civil case out of state court and bring it to federal court
a. b/c P get choice in beginning of whether to file in state or federal court, Ps cannot later remove (only Ds can)

ii. Removal Under 1441(a) and (b): (have to look at both together)

1. 1441(a)= case can be removed from state to federal court if it could have been filed there in the first place
a. must be WHOLE case that can be removed, not just part
b. can use supplemental, federal q, or diversity
c. can ONLY be removed to federal district court embracing place in which state suit is pending
d. ALL Ds named and served must join petition for removal
i. NOTE: D can file for removal w/o waiving right to file 12(b)(2) motion to dismiss for lack of personal jdx

2. 1441(b): ONLY applies to diversity cases (NOT federal question)
a. if district court would have had original SMJ under 1332 (diversity), none of the original Ds can be from forum state
i. complete diversity and amount in controversy still required
1. Cowett Case: P brought action in state court against D Cowell for $15K, D Grain for $7K, D B&B for $4K and D Deere for $2K
2. ISSUE: Can Deere remove claim against him to fed court when none of other Ds joined him for removal and he doesn’t satisfy amt in controversy alone? 
3. HOLDING: No. Failure in procedural process of removal b/c not all Ds joined in claim and no separate and independent claim against Deere. B/c Cowett’s liability separate and distinct from liabilities of all other Ds, each claim standing alone must satisfy jdx’l amount in controversy and they don’t so can’t remove. 

ii. 1446(c)(2): Amt in controversy=same good faith test for removal EXCEPT when: 
1. P asserting non-monetary relief
2. State doesn’t permit demand for specific sums or permits recovery of damages in excess of amt demanded
3. Then, D asserts amount in controversy based on a preponderance of the evidence
a. “preponderance of the evidence” is stricter than the good faith test

b. Devices to Prevent Removal in Diversity Cases: 
i. P can limit relief sought so amt in controversy doesn’t meet the jdx’l minimum set by 1332
1. P can’t seek to lower amount post-removal in attempt to defeat federal jdx
ii. P filing state claim against diverse D can name an additional D who wrecks complete diversity (b/c citizen of forum state)
1. Federal courts generally ignore any party who was “fraudulently joined” in the state suit
2. Only deemed fraudulent if no possibility P can recover from that D

iii. Removal Under 1441(c)
1. Only use in special circumstances:
a. 1331 (federal q) claim joined w/ another non-removable claim where there is no supplemental jdx b/c claims are factually distinct so that 1441a wont work
i. 1441 a wont work, can use 1441c so entire claim can be filed in federal court, then state law claims are severed and sent back to state court

2. Old 1441c: required claims to be “separate and independent” 
a. Separate and independent means claims must be factually distinct
b. Eastus v. Blue Bell: (ex of court getting it WRONG)
c. P asked for time off b/c wife giving birth, which resulted in him getting fired. P filed claim against D for violation of FMLA federal statute (federal maternity leave claim), IIED claim (state law) and a tortious inference claim premised on P’s claim that while interviewing for other jobs D falsely told potential employers that P was hard to work w/ in retaliation against comments P made regarding condition of a truck. P filed in state court. D removed to federal court. Trial court held FMLA claim removable but remanded state claims under 1441c. 
d. ISSUE: Did 1441(c) give court legal authority to remand both the state law claims? 
e. HOLDING (ct got wrong): No. Only unrelated claim could be remanded

3. (Lecture) removal analysis of Eastus:
a. Could Eastus have filed all 3 claims in fed ct in 1 proceeding?
i. No: minimal factual overlap btw firing claim and tortious interference claim (so Blue Bell can’t remove under 1441a)
b. Can Blue Bell remove under 1441c?
i. Is it a federal q case- yes
ii. Is fed q joined w/ otherwise non-removable claim?
1. Yes; can’t remove tortious interference claim
iii. Then, 1441c is plausible basis for removal
c. Separate wrongs? 
i. Yes; one is getting fired for something you have fed right to do and other is tortious interference w/ ability to get job (separate injuries)
d. Independent? (factually distinct)
i. IIED and federal claim not factually distinct
ii. Court held can only remand claims that are separate and independent
1. This is WRONG
2. Takes standard for removal and says its stnd for remand
3. Opinion as one of reasons 1441(c) re-written

4. New 1441(c): 
a. Only D can remove and have to have a claim that arises under federal law within the meaning of 1331
i. AND a claim not within the supplemental jdx of the federal court
ii. Gets rid of the separate and independent requirement because independence already built into deciding whether there is supplemental jdx
iii. MUST severe all claims that are non-removable
1. Under Eastus, IIED is a removable claim b/c arises out of common nucleus of operative fact (1367) as federal claim. 
a. Thus, court doesn’t have to remand IIED claim, but has discretion to decide whether or not they want to

g. Challenging a Court’s SMJ:

i. Direct Attack
1. Can be made at any time prior to completion of appellate process in that proceeding
a. Objection to SMJ can be raised by either party or court itself
b. Objection to SMJ cannot be waived

2. 12(b)(1)- motion to dismiss for lack of SMJ
a. parties or court can suggest lack of smj at any time, even initially at the highest appellate instance
b. if court finds there was no smj at commencement of suit, regardless of how much time and effort has gone into litigation, remedy is dismissal

3. In state courts, if ct found not to have smj, case is moved to the correct ct (not as bad as dismissal in federal courts)

ii. Collateral Attack:
1. Strong policy against collateral attacks on smj (b/c strong policy in favoring finality of judgment)
a. Some courts never allow collateral attack on smj
b. Other courts consider the following factors: 
i. Was the ct’s lack of jdx manifestly clear such that exercise of jdx was an abuse of authority
ii. Did the jdx’l issue present only a question of law (as opposed to a question of fact)
1. If yes to either, likely shift balance away from finality towards a finding that judgment void
iii. Have any of the original parties justifiably relied on the defective judgment? 
iv. Was the question of jdx actually litigated and decided by a tribunal capable of making such a decision? 
v. Was the party challenging smj able to raise that objection in the prior proceeding? 
1. If no to any of these three, then possibility of collateral attack

VENUE, TRANSFER, AND FORUM NON CONVENIENS

1. VENUE

a. Overview/ Introduction of Venue

iii. Venue= geographic location where the lawsuit can be filed

iv. Like personal jdx and SOP, venue objection is waivable
1. Can waive by not objecting at first opportunity
2. Can K’ly agree to a proper venue ahead of time
a. Forum selection clause waives objection to venue (and personal jdx) ahead of time
3. Unlike personal jdx, D must raise objection to venue (court can’t raise this objection on its own)

v. Venue: idea that parties are entitled to a convenient forum
1. Convenience is measured by statute
2. Statutes predominate where convenient venue will be
a. General venue statutes v. specific venue statutes

vi. Distinction Btw Local and Transitory Actions: 
1. Distinction is irrelevant in federal courts
2. Local= proper venue for action involving ownership or possession of real property is the venue where you find that property
a. CA includes damages and trespass to property
3. Transitory = everything else; most likely can be filed in a number of different places
a. Do CA venue statute problems (p. 420): don’t have to memorize CA venue statute for exam

h. Venue in Federal Courts (General Venue Statute: 28 U.S.C 1391)

i. Have to establish venue on all of the claims and all of the parties
1. Venue determined as of the date of filing 
a. P can clean up venue by dropping a D from the case that doesn’t fit into proper venue; court will the reassess venue
2. For venue purposes, alien can be sued anywhere

ii. 1391(a): covers all Civil Actions in US District courts
1. (a)(2): no distinction btw local and transitory actions; all covered by 1391

iii. 1391(b): 3 options for establishing venue in federal courts: 

1. Residence 1391(b)(1)= domicile of the defendants
a. if single district state, V proper in state where D resides
b. if multiple Ds all reside in same state, V proper in any district one of Ds resides in 
c. NOTE: can’t use b(1) residence provision unless all Ds are from the same state

2. Substantial Events Approach (b)(2)= venue where substantial part of events or omissions giving rise to claim occurred is proper
a. Can give rise to proper venue in more than 1 district
b. Bramlet: court found Michigan proper venue b/c all the transactions started in Michigan so substantial part of events took place in Michigan
i. Doesn’t matter Florida more substantial so long as Michigan is also substantial 
c. Test establishes connection btw venue + reasonableness of personal jdx
i. Can have proper venue w/o personal jdx b/c venue doesn’t require purposeful availment 

3. Fall Back Provision (b)(3)= if there is no district in which an action may otherwise be brought, venue may be in any judicial district in which any D is subject to the court’s personal jdx
a. Only use (b)(3) if no state in US where (b)(1) or (b)(2) will apply
b. For D to say can’t use (b)(3), D first has to show there is somewhere else the case could have been filed where venue would be proper

iv. 1391 (c)(2) and (d) define residence of corporation or unincorp association for purposes of (b)(1)
1. c2 and D irrelevant if there are Ds outside the forum state
2. unincorporated association: (c)(2)
a. if get personal jdx over unincorporated association in any state, then any district in that state is a proper venue
3. Corporation: (d)
a. Treat districts like states and do a personal jdx analysis
b. If personal jdx appropriate in that district, then venue is proper under (b)(1)

6. TRANSFER OF VENUE

a. 1404(a): “for the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought or to any other district or division to which all parties have consented
i. use 1404(a) when venue proper in federal court in which case has been filed
ii. district court can transfer to another federal district where V proper
1. whether or no to grant a motion to transfer under 1404(a) is within the originating district court’s discretion
2. place where the case could have been filed must be CLEARLY more convenient
iii. state court can NOT transfer action to a federal court

b. Steps for Transferring Venue under 1404(a): 

i. Is venue proper in the original court case filed in? 
1. If not proper can’t file a 1404(a) transfer (have to use 1406)
2. Use 1391 to determine whether venue is proper
a. Skyhawk: Is DECA a resident of southern district of Mississippi? (venue proper under 1391(b)(1)?)
i. b/c corporation, do personal jdx test for district (1391d)
1. purposeful availment: yes- sold some of their product in the southern district of Mississippi market so stream of commerce “targeting”
2. claim arises out of sale of product, so for purposes of (b)(1), DECA is a resident of southern district of Mississippi

ii. Could the case have been filed in the alternative forum? 
1. Skyhawke: could Skyhawke have filed in the central district of CA?
a. Yes; DECA is a resident of the Southern District of CA so general jdx b/c DECA’s principal place of business is here

iii. Would venue have be CLEARLY MORE CONVIENANT in alt forum? 
1. Private Factors: 
a. Access to sources of proof
i. Skyhawke: DECA argues CA district is 1,850 miles close to Korea than Mississippi but court finds b/c Skyhawk’s records are in Mississippi and also relevant, neutral factor
b. Compulsory Process
i. Only applies to non-party witnesses
ii. Skyhawke: neither district has power to compel Korean witnesses or patent inventor so factor neutral
c. Cost of attendance for witnesses (most imp private factor)
i. Skyhawke: neutral b/c transfer of venue would only shift inconvenience from one party to the next
d. Other Practical Problems: 
i. Skyhawke: b/c DECA failed to make any novel arguments, court found this factor neutral

2. Public Interest Factors
a. Local interest
i. Skyhawke: Central district of CA has local interest b/c DECA employs over 30 residents and made $10 mil in sales in 2010 alone, and promotional events held there
ii. Southern district also has local interest b/c is Skyhawke’s sole facility, witnesses and documents are located in S. Dist. and alleged infringing product is sold there
iii. b/c both have equal local interest, neutral
b. Administrative Difficulties
i. Court congestion is relevant, so speed in which a case can come to trial and be resolved may be a factor
ii. Skyhawke: 5 month difference in average time of disposition is significant enough to slightly favor DECA
1. DECA fails to meet burden b/c most factors neutral
c. Forum’s Familiarity w/ Law that will Govern the Case
d. Conflict of Law Problems 

c. 1406(a): Venue improper in initial court: 

i. The district court of a district in which is filed a case laying venue in the wrong division or district court shall:
1. DISMISS, OR
2. If it be in the interest of justice, TRANSFER, such case to any district or division in which it could have been brought

ii. If mistakenly filed in wrong court, court will probably transfer
1. If blatantly filed in wrong court, then court probably going to dismiss even if the SOL has run

d. Consensual Transfers: 

i. 1404(a): a case can be transferred to a district in a state that lacks personal jdx over Ds at commencement of lawsuit IF “all parties have consented”

ii. 1406(a): transfer can only be made to a district or division where the case “could have been brought” 

e. The Law to be Applied in Transferred Cases: 

i. When the law that will be governing case is state substantive law (diversity jdx):
1. 1404: if transfer under 1404, then the substantive law follows the transfer
a. i.e. if filed in state X and 1404 transfer to state Y, then state X substantive law will be applied
2. 1406: use the substantive law of the state the case is transferred to
a. filed in state X and 1406 transfer to state Y, use state Y law

ii. When it is a federal question case (1331 jdx)
1. Regardless of whether transfer is made under 1404 or 1406, the federal law of the circuit in which the transferee or receiving court sits will be applied

7. FORUM SELECTION CLAUSE

a. Definition: K’l provision tho which the parties of a K agree that any lawsuit btw them that arises under or is related to the claim will be filed in specific forum
i. Can’t use 1404 or 1406 if there is a valid forum selection clause

b. How to Analyze these clauses: 
i. Step 1- Does the clause apply? 
1. Read clause to see if it applies in that context
2. Does it relate or arise? 

ii. Step 2- Determine if the clause is enforceable 
1. Express or implicit negotiation? 
2. Strong presumption of enforceability
a. Deemed enforceable unless objecting party can show that enforcement would be unreasonable or unjust, or that the clause is invalid for such reasons as fraud or overreaching or that enforcement would contravene strong public policy of forum in which suit is brought or that chosen forum is seriously inconvenient for the action brought 

iii. Step 3- Assuming is enforceable, what kind of clause is it? 
1. Exclusive: any case arising under this K must be filed in a certain place or
2. Permissive: any case arising under this K may be filed

iv. Step 4- Does case focus in any region? 
1. If yes then there is a federal option and fed court can transfer OR
2. Is there a specified court (i.e. high court of London- no fed option)
3. Is there a federal option available?
a. If no then no transfer and only dismissal 

c. Does forum selection clause render statutory venue a “wrong” venue?

i. View 1: selected forum is exclusive forum regardless of other statutory options

ii. View 2: forum selection clause as only 1 factor (albeit a big one) in deciding whether or not to transfer
1. Jones v. GNC Franchising: P Jones filed suit in CA state court and D GNC removed to fed under diversity jdx. D moved to dismiss or transfer to Western District of Penn under 1404 or 1406. Parties had entered agreement w/ exclusive venue selection clause in Pennsylvania. CA law had strong public policy against forum selection clause in franchise agreements. Held: Forum selection clause unenforceable. 1406 won’t work b/c exclusive clause doesn’t make venue wrong in CA. Factors of 1404 favor venue in CA

8. FORUM NON CONVENIENS

a. Introduction
i. Judge-made doctrine
ii. Stand alone federal c/l- not transfer doctrine is DISMISSAL doctrine
iii. Used in fed court when more convenient forum is foreign country 
1. State court when more convenient in foreign country or sister state
iv. Requires party seeking dismissal to meet heavy burden of persuasion to overcome strong presumption in favor of P’s choice of forum

b. Moving party must show: 
i. There is an available alternative forum AND
ii. Balance of private and public concerns implicated by choice of forum weighs heavily in favor of dismissal 

c. Piper v. Reyno: Suit removed to CA fed court. Piper then moved to transfer to middle district of Pennsylvania. After transfer, Piper moved to dismiss on ground of forum non conveniens. District court granted. Appeals reversed. Supreme court reinstated district court’s ruling. Plane crash in Scotland where all descendants were Scottish. Reyno was appointed administrix of estate but had no other relation to any of the passengers. Reyno brought wrongful death action in US b/ Scottish law doesn’t recognize strict liability or allow non-relatives to bring wrongful death actions. At same time, separate suit by relatives in UK. 
i. RULE: unfavorable law doesn’t bar dismissal; case could still be brought in Scotland.
ii. Normally P’s choice of forum given a lot of weight, but isn’t here b/c parties aren’t US citizens and they’re trying to take advantage of US law
1. If party is non-US citizen, then usual weight given to P’s choice is lessened
iii. Used the 1404(a) gilbert pubic and private factors and saw more favorable forum in UK so dismissed the case

The Erie Doctrine and Related Problems

1. OVERVIEW: LAW TO BE APPLIED IN FEDERAL & STATE COURTS

a. General Rule: federal courts adjudicating state law claims generally apply state substantive law and federal procedural law
i. Apply appropriate substantive law depending on nature of claim: 
1. Federal q cases in fed court: fed procedural and fed substantive
2. Diversity cases in fed court: fed procedural and state substantive
a. Essentially the Erie case

b. Proceedings in State courts: 
i. State procedural and state substantive for state law claims
ii. State procedural and federal substantive for federal issues

c. Procedural Law vs. Substantive Law: 
i. Substantive= rights, obligations and whatever enforcement remedies are used to ensure that rights are protected
1. Rules that apply to every day life (K, torts, civil rights, ect)

ii. Procedural= solely formal methods of litigation that arise in the context of courts
1. Rules and principals that regulate litigation
2. Provides only for the manner, mean, or method thro which a substantive right may be enforced

d. What to do when no bright line btw substantive/ procedural: 

i. Key Issue: Does the particular rule operate/ function substantively? 
1. Even if looks procedural, does it nonetheless operate substantively in the context of the case? 
2. SOL: what happens if diversity case and under fed law filing tolls SOL but state law requires service to toll SOL? 
a. Claim filed before SOL but served after SOL ran
b. ISSUE: what do you do when federal law alters the rights and obligations of state substantive law? 

2. THE ERIE DOCTRINE: LAW APPLIED IN DIVERSITY & SUPPLEMENTAL

a. Brief history of Pre- Erie Landscape

i. Swift v. Tyson: Involved interpretation of Judiciary Act
1. Actual statute says unless valid fed law, apply state law
2. Swift interprets act as not applying to judge made law (c/l)
a. Determines judge made common law is not actual law, but an interpretation of the law
b. Creates common law of federal courts that Supreme Court hoped would be c/l code across US (promote uniformity)
3. Result of Swift= CHAOS
a. No uniformity; federal court and state court in same state diff opinions and even diff fed courts in same state diff opinions
b. Difficulty establishing distinction btw general c/l and local c/l

ii. Federal Procedural Law
1. Under Uniform Conformity Act, federal courts sitting in money damages would apply procedural law of the state they were sitting in
a. Only apply federal procedural law if proceeding in equity
2. No uniformity depending on whether proceeding in money or in equity

b. The Demise of “Federal General Common Law” 

i. ERIE Rule: if in federal court, apply the appropriate law of the controlling state according to the principals the law of that state would apply to it
1. Creates a uniform body of federal law for procedural issues
2. Federal law must try to apply state law the exact same way under same exact standards the state would 

ii. Erie Case: Mr. Tompkins walking parallel to RR track and a door of one of the cars swung open and cut his arm off. Accident takes place in PN but Tompkins sued in NY b/c that’s where they’re located. Erie RR says happened in PN so need to use PN substantive law and since Tompkins trespasser, RR only liable if willful or wanton negligence. Tompkins argues PN law doesn’t apply and they are under general c/l. Goes to Supreme Court for them to determine whether general law or local law b/c tort on private property. Supreme Court uses case as an opportunity to overrule Swift. (reasoning split into 3 parts)
1. Swift interpretation leads to manipulation, is too complicated and causes problems
a. Results in forum shopping so Ps can get rulings they want

2. Lack of uniformity makes equal protection under the laws impossible 
a. Person who isn’t citizen of state might get more favorable substantive treatment than a person who is a citizen

3. Swift has taken courts down an UNCONSTITUTIONAL PATH
a. Under Reserved powers doctrine, federal courts can’t make state laws but under Swift, federal courts were in essence making state law
i. There is NO federal general common law 
1. (general common law as torts, Ks, property ect)
2. NO LAW WAITING TO BE DISCOVERED
a. Law is the product of power, it is created and there is no common law that you can just reason your way to 

iii. Federal court sitting in diversity doesn’t necessarily apply substantive law of the state in which it sits
1. Applies state substantive law the state in which fed court sits would apply 
2. ISSUE: what happens when state’s highest court has yet to decide on a question presented?
a. GOAL: predict what state’s highest court would now rule
b. Many states provide method through which a federal court may certify an open question of state law to state’s highest court
i. If certification unavailable or inappropriate under circumstances, fed court remains under a duty to resolve the case by predicting what state’s highest court would do 

3. A SURVEY OF THE THREE-TRACK APPROACH TO ERIE

a. Potential Conflict Between State Substantive and Fed Procedural law

i. Issue: what happens when federal procedural law conflicts w/ state substantive law?

ii. Rule: Federal Supremacy Clause: State law must conform to the dictates of the U.S. Constitution, and must yield to constitutionally valid federal law whenever a conflict btw state and federal law arises
1. If conflict btw valid federal law and state law, valid federal law wins every time

b. Steps to Determine whether federal law is valid: 

i. Is there a conflict btw the federal law and the state law? 
1. Identify potential conflict
2. Identify precise issue around which conflict evolves
a. Articulate what the precise issue is- issue will be fact specific to the case
3. Look at federal law and ask whether the federal law is sufficiently broad to control that issue (does it apply here?)
a. If yes, potential conflict becomes real conflict
b. If no… see p. 483

ii. If there is a true conflict btw state substantive and federal procedural law, is the federal law valid? 
1. Track 1  Federal Statutes
2. Track 2  Formal Federal Rules
3. Track 3  Judge- made principal 
a. i.e. forum non conveniens or issue preclusion

iii. If federal provision is valid, then you apply it

4. THREE TRACKS OF ANALYSIS

a. Track 1: Federal Statute

i. TEST: Is the statute rationally classifiable as procedural? 
1. Arguably procedural; could member of congress conclude procedural? 
2. VERY VERY LOW THRESHOLD
a. Give sentence to explain how it is rationally classifiable as procedural 
b. i.e. 1441a is a method for transferring a case from one fed court to another
3. irrelevant whether also classifiable as substantive

b. Track 2: Formal Federal Rules

i. Rules Enabling Act (REA): statute passed by congress pursuant to its power to regulate procedure; delegates a chunk of that power to Supreme Court to prescribe rules of practice and procedure. But these rules shall not abridge, enlarge or modify any substantive right

ii. TEST: Step 1   is the federal rule rationally classifiable as procedural?
1. Virtually identical to track 1 test
2. Explain how rule operates within fed procedural system

iii. Step 2  Does it abridge (shrink), enlarge, or modify any substantive right?

1. Approach: 
a. Identify the potentially altered right
i. Generally one of the rights being asserted by P

b. Has the fed rule changed any of the elements of claim?
i. Eliminated, added, or changed an element? 
ii. Has fed rule altered remedies available to enforce that right? Altered enforcement methods?
1. i.e. does fed rule forbid specific performance?
iii. Has federal rule altered the SOL? 

2. NOTE:
a. In determining abridge enlarge or modify, only look at it facially, not going to look at it as applied

iv. Example: 
1. Example 2 p. 482
2. Is service rule rationally classifiable as procedural?
a. Yes; operates as a mode of providing D with notice of an impending lawsuit
3. Does rule abridge/enlarge/modify any substantive right?
a. Does not change elements. Damages are not altered.
b. Does it change timing of SOL? 
i. No. Still within SOL, just a different method of service. So rule is valid within SOL

c. Track 3: The validity of Judge Made Procedural Law

i. Federal judges have inherent authority to fill in gaps of procedure where no statute or federal rule

ii. Step 1  must be rationally classifiable as procedural (arguably procedural)
1. Forum non conveniens rationally classifiable as procedural b/c provides mode of determining whether there is a more fair/ suitable location for the suit

iii. Step 2  would application of the federal c/l principal function substantively in the context of this case? (application significantly alters the underlying sub rights at issue in the case)

1. Refined Outcome Determinative Test: View case from a pre-filing point in time when P is contemplating choice btw fed and state court. 

a. Ask: whether P confronted w/ this choice would choose the fed forum in order to gain a distinct, substantive advantage that would not be available in state court

2. Hannah: Federal court allows easier service of process than state court. Court determines it is a “scant difference” (no elements of claim changed, no remedies altered, no alteration of time frame within which suit may be brought). Thus- not outcome determinative at the forum shopping stage. 

3. Doctrine of Laches Hypo (p. 489): SOL run so P can’t bring suit in state court. In fed court could give P benefit of federal judge made doctrine of laches, which would allow case to proceed as a matter of equity. Since federal court door open and state court door shut, it is outcome determinative from the outset. Claim no longer recognized in state court and will be recognized in federal court. By effectively extending state X SOL, fed judge made doctrine of laches would significantly alter the enforceability of state created right


PLEADINGS AND DISCOVERY

1. OVERVIEW/ BASIC TERMINOLOGY

a. Pleadings- 
i. Written document through which a party to a civil action either asserts a claim or defense or denies the legitimacy of a claim or defense asserted by an opposing party
1. Risk of making something that is a motion into a pleading

ii. Not entitled to get to discovery unless get passed the “gate” of pleadings

iii. Types of Pleadings: 
1. Complaint: initiates the case
2. Answers to complaint- responses to complaint
3. Demurs- not available in fed court but is available in state
a. Says P failed to state sufficient facts to support claim
b. Similar motion in federal court (12b(6) motion to dismiss), but is slightly different from a demur
4. Potentially replies by P to a D’s answer
5. Motion: NOT a pleading

iv. C/l Equity Pleading: (13th century- middle of 19th)
1. Is now virtually extinct
2. Premise that every case could be reduced to a single issue for a judge or jury to decide
3. Specified forms of action (11-12) and lawsuit had to fit within 1
4. Effort to reform system and make it easier to bring lawsuit by code pleading

2. CODE/ FACT PLEADING

a. History

i. Began in NY and abolished all forms of action (from equity pleading)
1. Created a single form for civil action
ii. Liberalized joinder of parties and joinder of claims
iii. Created method of pleading known as “fact pleading”
1. c/l equity pleading was issue pleading
2. code pleading is fact pleading where tell story and tell facts to the other party
iv. merged common law courts and equity courts together
v. CA is code pleading state

b. How Does Code Pleading Work?

i. Complaint: facts that constitute cause of action
1. Have to allege facts that support each element of claim
2. Problem: what constitutes fact vs. legal conclusion

ii. Answer: admit or deny facts alleged by P and/ or add some new facts that might give you a defense (i.e. SOL)

iii. Reply: P could file reply to D’s answer, but would only file reply (unless ordered by court) if answer included a counterclaim

iv. Demur: challenges legal sufficiency of P’s claim
1. Instead of filing answer, file a demur and agree w/ all facts but based on all facts as P alleged them, there is no claim
2. Essentially says: failed to allege facts upon which relief can be granted

c. Standards to Establish a Fact Pleading

i. Must have sufficient narrative story that connects up w/ the elements
1. Conclusions of law are not enough
2. Evidentiary facts are overkill
a. i.e. don’t need to allege the witnesses

ii. Doe: Ps sue LA and boy scouts of America for sexual misconduct of police officer, but b/c SOL have passed, have to come within statute that opens SOL if P can show that D knew that the party that engaged in sexual misconduct did so before. Ps alleged facts showing boy scouts 1) didn’t supervise program adequately (doesn’t support inference that Kadish sexual predator 2) Boy scouts were aware of incidents of sexual misconduct by other officers (no inference that actually knew about Kalish- inference that they should have known but not that they actually knew) 3) allegations that Boy scouts aware of sexual predators active in program (nothing to do w/ Kalish) 4) allegations that other officers were aware b/c saw Kalish w/ boys in Thailand (can’t draw inference just from police officers knowing b/c not his superiors) 5) allegations that molestations occurred while Kalish was on duty (still doesn’t allow inference that Boy scouts knew). 
1. Held: Pleading insufficient b/c complaints failed to allege D had knowledge of Kalish’s past unlawful sexual conduct as required by statute

iii. Doctrine of Less Particularity: applies in cases where D would know more about situation than P (i.e. in Doe)
1. There are different levels of fact pleading
2. Some claims require facts be plead w/ specificity (fraud claims)
3. Other claims less particular and just give ultimate facts
a. Doctrine of less particularity is same as ultimate fact stnd
b. Distinction is btw heightened stnd and ultimate facts normal stnd
c. 3rd level is conclusions of law (insufficient)

3. NOTICE PLEADING AND THE FED RULES OF CIV PRO

a. Overview

i. Notice pleading = simplified pleading
1. Response to difficulties generated by fact pleading
2. Low threshold for pleading
a. Just enough info to appraise other side of what case is about

ii. Fed Rule of Civ Pro 8(a): A pleading that states a claim for relief must contain: 
1. A short and plain statement of the grounds for the court’s jdx
2. A short and plain statement of the claim showing that the pleader is entitled to relief and
3. A demand for the relief sough

4. NOTE: 
a. “short and plain statement” still must contain either direct or inferential allegations in respect to material elements
b. 8(a) also applies to counter claims, cross-claims and 3rd party complaints

b. The Complaint

i. Rule 8 and the Appendix of forms

1. Fed court: civil action commenced by filing a complaint w/ court

a. 8(a): complaint must contain “short plain statement of facts”
b. 8(d)(1): each allegation must be simple, concise and direct. No technical form is required
c. 8(e): pleadings must be construed so as to do justice
i. pleadings liberally construed in fed court; defects shall be ignored if substantial right of a party is not prejudiced

2. Appendix of Forms
a. Don’t need to be followed, but will always suffice under the rules (see example p. 589)
b. require little detail beyond what is necessary to apprise opponent of controversy’s basic nature
i. enough facts to specify specific transaction, (sale on certain date or accident at specific date and time), and tie D to controversy
ii. do require something more than general vague assertion that D owes P some money

ii. Exceptions to Rule 8a (3 Categories)

1. Fed rule of civ pro 9(b): heightened pleading stnd for mistake
a. Malice, intent, knowledge and other conditions of a person’s mind may be alleged generally
i. Only worried about fraud and mistake

2. Federal Statutes: (mostly in business sector)
a. Private securities Litigation Reform Act
b. Congress is allowed to make higher stnds

3. Judge-made heightened pleading stnds: 
a. Lower fed courts were creating higher pleading requirements
i. More complex cases have higher pleading stnds
ii. Wide range of lower fed court imposing stnds based on nature of the case 

4. Leatherman: Ps sued police officers, county, and 2 municipal corporations when police forcibly entered their homes on suspicion of manufacture of narcotics. Ps claimed police conduct violated 4th amendment of the constitution. Ps claim against county was for “failure to formulate and implement an adequate policy to train its officers within the constitutional limitations restricting manner in which search can be conducted”. County tried to claim can’t be sued by under section 1983 a county is not directly liable for the actions of employees (Respondeant superior). Court determines county immune from respondent superior but not immune from failure to train- which is the claim P is bringing. Fed court applied a “heightened pleading stnd” stricter than rule 8(a) b/c P was alleging municipal liability under 42 USC 1983
a. Held: Rule 9(b) requires greater particularity in pleading certain actions, but the complaint against municipality under 1983 is not included. Rvrsed district courts holding that pleading not sufficient on ground that the court used a heightened pleading stnd requiring factual detail and particularity which was not in accordance w/ rule 8(a)

5. Swierkiewicz: Supreme Court refused to impose heightened pleading requirement in employment discrimination cases. P only alleged that employer “discriminated against him on account of race”. Court held this was enough to satisfy pleading requirement. Very low threshold

iii. Recent Developments  Iqbal Approach 

1. Step 1: identify the claim
2. Step 2: break down the elements of the claim
3. Step 3:
a. (a) identify legal conclusions that aren’t entitled to assumption of truth and EXCISE them
i. say why inadequate (that it doesn’t give proper notice)
ii. if allegation looks like Iqbal, even tho notice satisfied need more details b/c courts says not enough

b. (b) identify factual allegations and see if they are sufficient to state a claim (assume factual allegations true)
i. if this states a claim then pleading is sufficient

4. Iqbal: Iqbal brings claim that Ashcroft discriminated against him intentionally based on his race. Elements of claim are purpose/ intent to discriminate on basis of race and must actually discriminate on basis of race. Court excised all intent allegations from complaint as being conclusory. That Ashcraft acted intentionally, wantonly or willfully all excised. (looks like heightened stnd discussed in Leatherman). After excising all the “conclusory statements”, ended up w/ no claim. 
a. Court says you can plead intent generally, but have to plead it in factual rather than conclusory way. Doesn’t give guidance on how to distinguish btw general and conclusory statements. 
i. Saying “they did it intentionally” is conclusory; not enough for general 
ii. Stnd of pleading now looks like that in Doe. 

5. Problems with new standard
a. Problematic when there is an intent requirement and case involves a D w/ superior knowledge (i.e. Doe)
b. Unclear when it is going to apply and unclear how strictly going to apply it
c. What is and is not a legal conclusion looks the same
i. Forms and Iqbal claim

iv. The Truthfulness of Allegations

1. Rule 11(b)(3): By present a pleading to the court, an attorney or unrepresented party certifies that to the best of the person’s knowledge, information, and belief, formed after an inquiry reasonable under the circumstances, the factual contentions have evidentiary support
a. Attorney can’t just take client’s words at face value
b. Must conduct a reasonable investigation warranted by the circumstances of the case

c. The Answer 

i. After complaint is filed- D has 21 days to respond
1. NOTE: also have to respond w/ answer to counterclaim within 20 days if have any affirmative defenses

ii. Rule 8(b): what must be included in an answer:
1. Short plain statement of your defenses 
a. Ashcroft hasn’t been applied to answers
2. Must admit or deny each allegation in P’s complaint
a. Each question you admit is not going to be tried
b. If don’t know whether something is true, then deny it
i. If don’t deny it, it is admitted and deemed established for trial purposes
c. Have to respond to substance
i. Answer is based on facts
3. Can have a “general denial”- almost never see this
a. Includes a denial of smj
4. Must include any affirmative defenses

iii. Affirmative Defenses: 
1. Assuming everything P says is true and has alleged facts to prove it, D still wins b/c there are other facts that are affirmative defenses
a. Ie P filed suit after SOL had run
b. D alleges facts that gives affirmative defense
c. If don’t raise affirmative defense, potential that it will be waived

2. Negative defense: deny the facts/ deny essential element of the claim

3. I: Are affirmative defenses subject to the higher Ashcraft stnd? 
a. No: majority says no b/c D did not choose the forum and D only has 21 days to respond
i. What would be deemed conclusory in complaint wouldn’t be deemed conclusory in affirmative defense

d. Rule 12(b)(6) Motions to Dismiss

i. RULE: 
1. Motion that opposing party failed to state a claim upon which relief may be granted
a. Not meant to be same as a state demur for failure to state sufficient facts
b. Ends up being pretty much the same thing

2. Until 12(b)(6) motion filed, going to assume there is a claim, so long as there are sufficient facts to support that claim

ii. Northrop: 
1. P discovers auto dealership sought a credit report on her, she calls them to see what happened and why they asked for credit report on her when they weren’t conducting business and never gets a satisfactory answer. P then files lawsuit against dealership under the fair credit reporting act (federal claim). P failed to cite the correct section of the statute but the court reasoned this doesn’t mean dismissal will be affirmed so long as P alleged facts sufficient to support the claim. 
a. In determining whether alleged sufficient claim, have to identify the claim, elemintize it, excise conclusory assertions and scrutinize (Ashcroft process)
b. Held: Under rule 8(a)(2)- P doesn’t have to site the correct section in FCRA (or even have to site the FCRA); just need the factual narrative
i.  Ides thinks appeals court being generous in allowing case to go back under diff subsection- appeals could have said P waived that already
c. claim not dismissed b/c sufficiently plead facts to support elements of the claim w/o being conclusory
i. easier claim to plead than Ashcraft b/c natural implication of her claim is that auto dealership got the credit report thro false pretenses

iii. Kirksey: 
1. P filed wrongful death action against cigarette manufacturers and claims Ds falsely advertised their products as being less addictive when in fact they made them more addictive. D raises 12(b)(6) motion saying: 
a. 1) if Illinois law does recognize the claim, it is pre-empted by the federal law dealing w/ cigarettes
b. 2) if federal law doesn’t preempt the claim, its not recognized under Illinois law either
2. P says satisfied 8(a)(2), and that is sufficient to state a claim. P says doesn’t have to state the law/ type of claim in pleading
3. Held: dismissed for lack of substantive sufficiency. Upon 12(b)(6) motion, must plausibly assert that there is a claim and the burden shifted to P to show why the claim hasn’t been pre-empted by federal law. Kirksey never alleged legal basis of the claim- only claimed forging new law. Judge says forging new law is fine, but that requires more discussion not less discussion

4. DISCOVERY

a. Devising a Discovery Plan

i. Before formal discovery, must create informal discovery plan so know what needed from the other side
1. Think of all possible causes of action based on the facts

b. Scope of Formal Discovery

i. Federal Rule 26(b)(1): you are entitled to discover non-privileged matter, relevant to a claim or defense

ii. Discovery Relevance: 
1. Relevance= any matter that is reasonably calculated to lead to discovery of admissible evidence (very broad stnd)
a. Trial stnd relevance has to do w/ proving/ disproving a particular fact
b. Before 2000 the scope of discovery required material or information had to be relevant to subject matter of dispute
c. 26(b)(1) created distinction btw attorney managed discovery and judicially supervised discovery creating new stnd for attorney- managed discovery

2. Attorney-managed discovery: relevance to a claim or defense in the action
a. Claim must be narrower than the subject matter of action stnd
i. No examples where satisfy claim and not satisfy subject matter
ii. Most courts: claim= set of facts giving rise to many legal rights
1. Some federal courts differ and ask for specific right of action that the claim is asserting
b. Court of appeals leaves it to discretion of district courts
i. Soft-law b/c district court judges get to make it up
c. Consequence of limiting discovery even tho not clear what line btw claim and subject matter is 

3. Approach: 
a. Is discovery of info relevant to a claim or defense? 
i. Claim= group of facts giving rise to various rights of actions/ or facts going to specific cause of action
ii. Discovery relevance: reasonably calculated to lead to admissible evidence on cause of action arising out of particular set of facts (claim)
iii. What might be discovered if info received? 
b.  7-14/16 p. 640 (answer in lecture notes 1st discovery lecture)

iii. Privilege
1. Right to withhold otherwise relevant information
a. Applies to discovery relevant and trial relevant
b. Party seeking to prevent discovery must invoke privilege or it is waived
2. Typical Privileges 
a. Can be driven by constitution
b. Can be product of federal statute
c. Can be privileged by federal common law 

c. The Formal Discovery Process in Federal Court

i. The Discovery Conference- Rule 26(f)
1. Mandatory; attorneys responsible for organizing it and coming up w/ a formal discovery plan w/ parties views and proposals regarding: 
a. Formal plan includes dates, must be signed by both parties and submitted to the court for final judgment 

ii. Mandatory Disclosures: 26(a)(1) disclosure requirement w/o awaiting request
1. Must identify all your witnesses and give this list to the other side
2. Identify all possible documents you may use by category and inform other side of them (don’t have to give actual documents over)
3. Must be filed within 14 days of the conference 
4. Advance Financial: Defendant’s repetitively failed to comply w/ discovery conference and mandatory disclosure and court responded w/ default judgment for plaintiff

iii. Deposition: 
1. method of gathering information from party or nonparty by oral examination
2. open ended questions: must be reasonably calculated to lead to admissible evidence and not privileged information
a. defense counsel can raise objections to the questions and objections will be reflected on record but witness still has to answer only don’t answer if privilege or court order protecting witness from answering the information
3. attorneys cannot instruct witnesses on how to answer or instruct them not to answer

iv. Interrogatories: formal, written requests for information
1. Unlike deposition can only be addressed to a party
2. Attorney writes the answer to the interrogatory and answers the question giving you as little information as they possibly can
a. Not like deposition; cannot do follow up questions
3. Use them for specific information
a. Specific document they are relying on, the date something happened ect
b. Since mandatory disclosure covers most of this, not as important in federal practice
4. Can serve a maximum of 25 on any one party

v. Requests for Production: 
1. Party can ask opposing party to produce/ provide access to designated items
a. Can be directed toward production of “any designated documents or electronically stored information including writings, drawings, graphs, charts, photographs, sound recordings, images and other data compilations store in any medium from which information can be obtained (Rule 34(a)(1)(A)
b. Essentially any tangible document; if real property the opportunity to enter the property and inspect it
c. Very broad range- can inspect essentially anything
2. NOTE: you can be sanctioned for failure to preserve information even before you have been served if you know that it could be important
a. Material also must be produced in a reasonably accessible form
i. Can’t just hand over key to a huge warehouse full of documents

vi. Motion to examine physical/ mental condition of a party
1. Court has to make sure good cause for the examination (also must be relevant)

vii. Request for Admissions
1. States a fact and requires you to admit or deny
2. Significant role in litigation process as tool for carving case down to get passed things that are agreed on

viii. Discovery related to experts
1. Expert must file a report and that report be sent to opposing counsel
2. Expert work product is discoverable if it is important and not available from any other source
3. Cannot depose an expert by subpoena if not related to any party

ix. Need to supplement discovery: 
1. Party required to give opposing counsel more info they discover that sheds light on case
2. Courts don’t like motions to compel; do it as a last resort
3. Courts can impose sanction either under rule 37 for failure to comply w/ court order or an inherent authority for any abuses

d. E- Discovery 

i. Rule 26(b)(1): ESI (electronically stored info) is subject to discovery under general stnds of discovery established by the federal rules
1. Securities Exchange Act: businesses are required to store their e-mails for 3 years
2. 26(b)(2)(B): Exceptions to discovery when ESI “not reasonably accessible” due to undue burden or cost; other party then has to show the cost/ burden is outweighed by relevance/ value of info
3. 26(b)(2)(C): court must limit frequency or extent of discovery if it determines that: 
a. the discovery sought is unreasonably cumulative or duplicative or can be obtained from some other source that is more convenient, less burdensome, or less expensive
b. party seeking discovery had amply opportunity by discovery in the action to obtain the information sought or
c. the burden or expense of proposed discovery outweighs its likely benefit considering needs of case, amt in controversy, parties’ resources, importance of the issues at stake in action and importance of the discovery in resolving the issues

ii. Wood: P Wood bringing action against D Capital One and D NCO claiming Capital One is a debt collector that used certain deceptive practices b/c letter Capital One sent on behalf of NCO acting as their agent, causing NCO to also have violated act. Capital One’s defense is that it is not a debt collector and NCO’s defense is that it had no involvement in sending the letter
1. Wood seeking from both Capital One and NCO all e-mails relating to the pre-legal notices to show that NCO was involved in the letter
2. Court weighed factors and found burden significantly outweighed benefit

iii. Advisory Committee Factors (whether discovery request should be granted)
1. The specificity of the discovery request
a. More specific it is, more likely going to grant it b/c implicitly it is less burdensome and more likely relevant
b. Wood: likely volume for Capital One was 1.7 million e-mails; estimated costs to produce was $5 mil; 60,000 for NCO
2. Quantity of info available from other more easily accessed sources
a. Can depositions be used instead? 
3. Failure to produce relevant information that seems likely to have existed but is no longer available on more easily accessed sources
a. If find likely to have existed more likely going to allow it
4. The likelihood of finding relevant, responsive information that cannot be obtained from other, more easily accessed sources
a. Getting to merits of case
b. Soft law- convincing judge that good chance of finding something
5. Predictions as to the importance and usefulness of the further info
a. Will it go to establishing a major element? 
b. Wood: court said failure to show significance of e-mails; Ides thinks this isn’t right since search terms go directly to claim and defense
i. What Wood failed to do is give magistrate confidence he would actually find anything given the discovery that had already taken place
ii. If had alleged facts that showed a likelihood of finding relevant info, then court might have granted discovery even though $5 million for $1K claim
6. The importance of the issues at stake in the litigation
a. Wood: strong public policy considerations behind statute trying to stop abuse behind debt collections
7. The parties’ resources
a. Wood: Capital/ NCO both large companies that can absorb cost 

iv. Zubulake factors: more focused on who should pay for the discovery
1. The extent to which the request is specifically tailored to discover relevant information
2. Availability of such information from other sources
3. The total cost of production, compared to amt in controversy
4. The total cost of production, compared to resources available to each
5. The relative ability of each party to control costs and its incentive to do so 
6. The importance of the issues at stake in the litigation and 
7. The relative benefits to the parties of obtaining the information

v. NOTE: stnd case: party being asked to produce info has to pay for it 

vi. Rule 26(b)(5): if you inadvertently turn over privileged information and tell the other side and they have to sequester it, turn it over or destroy it
1. Other side could waive privilege by never filing an objection

vii. Practice problems = p. 710; answers in discovery 2

JOINDER OF CLAIMS AND PARTIES 

SEE JOINDER TEMPLATE AND USE FOR EVERY JOINDER ISSUE W/ SMJ

1. JOINDER OF CLAIMS BY PS AND DS

a. Claims and counterclaims 

i. 4 kinds of claims that can be filed in fed court 
1. Claim= assertion of a right to legal or equitable relief
2. Counterclaim: responsive claim filed by a party against someone they are already in an adversarial relationship with 
3. Crossclaim: a claim brought by one co-party against another co-party
a. Different from counterclaim b/c creating adversarial relationship
4. 3rd party claim: claim brought against someone not yet party to suit
a. i.e. interpleader in Kroger

ii. Rule 18(a): a party asserting a claim, counterclaim, crossclaim, or third-party claim may join, as indep or alternative claims, as many claims as it has against an opposing party
1. Permissive joinder: bring all claims if you want to but not obligated to bring claim
2. All claims must also satisfy smj (1331, 1332, or 1367)

iii. Rule 13: special rule that applies to counter-claims
1. 13(a)= Compulsory counterclaim- pleading must state any transactionally related claim pleader has against opposing party
a. “logical relation” test: whether that claim “arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim” 
b. NOTE: don’t discuss distinction btw compulsory and permissive CC unless two different suits 

2. Leonard: Leonard represented Mideast in litigation and lost then Mideast failed to pay attorney fees so Leonard sued. Mideast failed to appear so default jgmt against them. Mideast then brought this legal malpractice claim against Leonard. 
a. Held: Mideast is barred from asserting its claim against Leonard b/c it would have raised similar factual and legal issues as Leonard’s claim against Mideast and thus is compulsory counterclaim. Doesn’t matter that Mideast never served a pleading in the original Leonard proceeding

3. Burlington: In first suit Strong sued employer Burlington for personal injuries (tort) and won money judgment from jury. Burlington moved to deduct $11K Strong received thro company’s disability program under a K. District judge denied but suggested Burlington could sue on K to recover that money. Burlington brought subsequent suit against Strong to recover disability agreement payments. Strong argued claim barred b/c should have been brought as compulsory counterclaim
a. Held: Burlington’s claim not same transaction so permissive and thus he was allowed to plead it in second case

4. Reconciling Leonard and Burlington: 
a. Maturity claim: in Burlington, employer didn’t have a claim for $11K until first lawsuit was decided. 
b. Both cases have counterclaims raise diff legal issues
i. That raises different legal issues not dispositive; common to have same transaction w/ one side K and one side tort
c. Difference is in the factual issues 
i. Burlington: employees factual issues about the accident while employer’s factual issues about terms of K. No dispute over accident in the second claim
1. Also would have been unfair to bar Burlington when he tried to bring issue up in first case and judge told him to bring it in second
ii. Leonard: both claims had to do w/ the legal representation; lawyer said representation entitled him to payment while client claimed it was malpractice

iv. Relationship btw Supplemental JDX And Counterclaims
1. If satisfy 13(a) compulsory cc, automatically satisfy 1367(a) common nucleus test
2. Majority: if 13(a) not satisfied, neither is 1367(a) common nucleus
a. If its permissive counterclaim, then no supplemental jdx
i. Need independent basis of smj
3. Emerging Trend: Common nucleus test broader/ more inclusive than 13a same transaction test
a. SO some permissive counter claims can satisfy supplemental 
b. Even so: courts following this rule won’t allow debt collectors to file claim for collection of debt as counterclaim where original claim is unfair debt collection practices b/c inconsistent w/ public policy and would discourage Ps from brining unfair debt collections claims

4. Hart: P incurred $1K debt to JCP and JCP assigned debt to debt collector (D). P brought claim under fed statute claiming D engaged in unfair debt collection practices. D filed counterclaim for debt P owed
a. I: Supplemental jdx over state law counterclaim? 
b. R: if permissive no supplemental if compulsory yes supp
c. H: Only slight factual overlap so permissive and no supp

b. Parallel Federal Proceedings 

i. ISSUE: same issue is filed in more than one court
1. General P files in federal and D files exact same claim for declaratory relief in a different federal court 
2. Can also be the case where P files in two different courts

ii. RULE: First to file rule- first court controls to promote judicial efficiency 
1. First court issue is filed in can enjoin the second proceeding or
2. Second proceeding can stay, dismiss or transfer second proceeding

iii. Semmes: Aug 22, 1969 Semmes files claim against Ford in NJ state court, removed to federal seeking to enjoin Ford from contacting customers but no other claim made. Injunction not granted. Ford found fraud. Oct 7 Semmes files substantially identical suit in NY district court seeking temporary restraining order similar to what had been refused in NJ court. Oct 8 Ford files answer and counterclaim (to recover for fraud) in NJ court. Same day, NY judge declines to temporary restraining order. Oct 9 Semmes received notice from Ford terminating its dealership. Semmes moved to amend complaint in NY court to include the termination. Nov 9 NY judge issues injunction against Ford. 
1. ISSUE: Should the NY case have stayed proceedings b/c of parallel case going on in NJ when slightly diff issues in NY and NJ case? 

2. RULE: 12(a)(1)(B) a party must serve an answer to a counterclaim or crossclaim within 21 days after being served with the pleading that states the counterclaim or crossclaim

3. ANALYSIS: After Ford filed the counterclaim in the NJ court, Semmes had 21 days to file an answer to the counterclaim by brining a pleading. Rule 13(a) required Semmes to include any transactionally related claims in his pleading answering Ford’s counterclaim. 
a. Issue becomes whether Semmes’ claim for improper termination had matured by Oct. 28th when his answer was due. Since Semmes learned of termination Oct. 9th, claim for improper termination had matured as of Oct. 9th and became a compulsory counterclaim. Thus, even to improper termination claim not filed, it was part of the NJ case
b. Since improper termination claim compulsory counterclaim in NJ court, NY and NJ cases were exactly parallel

4. HOLDING: NJ and NY are parallel cases so going to order NY to stay court proceedings on condition Semmes can file his counterclaim in the NJ court

iv. RULE: joinder of claims by P is permissive under rule 18 (he can bring claims but doesn’t have to); once someone files a counterclaim against P, P is compelled to bring any transactionally related claims under rule 13(a)

c. Cross- Claims

i. Rule 13(g): pleading MAY state as a crossclaim any claims by one party against a coparty if claim arises out of same transaction or occurrence that is the subject matter of the original action or of a counterclaim, or if the claim relates to any property that is the subject matter of the original action
1. Never HAVE to state cross-claim; permissive
2. Only file crossclaims if transactionally related
3. Co-parties: parties to a case who are not in an adversarial relationship
4. Cross claims include indemnification claims
a. Can’t file rule 14 claim against someone who is a party; but can file a rule 13 cross-claim

ii. Rule: once a crossclaim is filed, the next claim that’s filed in that relationship is a counterclaim (unless its indemnity) 
1. Effect: counterclaim compulsory so can’t bring a compulsory counterclaim in a second suit but crossclaim is permissive so can bring a crossclaim in a separate suit

2. Rainbow: Berry brought suit against D Atlantis and D RMG. D Atlantis filed cross-claim (13(g)) against D RMG. D RMG then filed crossclaim against Atlantis seeking contribution and denying any wrongdoing, but did not assert current claim for damage. Two years later RMG filed second suit against Atlantis seeking recovery for damage to its vessel. 
a. Held: Summary judgment for Atlantis b/c RMG’s claim was a compulsory counterclaim that should have been filed in first suit

iii. Danner Rule: A P cannot file a crossclaim against another P unless D first files a counterclaim against the P 
1. Minority rule; 3rd circuit only circuit to use the rule

iv. Harrison (Majority) Rule: Anyone is a co-party w/ any other party w/ whom they are not adverse
1. Harrison: Two of Ps move to amend complaint to name their co-P Harrison a D. Magistrate denied motion but suggested Ps file cross-claim against Harrison. Ps sought review of denial (b/c wanted Harrison a D so they could destroy complete diversity and be in state court). Held: Denial proper; Ps should have filed crossclaim. 

v. Harrison Case: Joinder of Parties and SMJ: KROGER EVASION
1. Factual Narrative: Car accident btw Ps Harrison (driver), Gilbert and Daniels and D M.S. Carriers. 
2. Indep basis of jdx: yes diversity jdx for original claim against D
3. Do the federal rules permit joinder? 
a. Rule 20: allows multiple Ps to join action if same transaction
b. Rule 13(g): permits crossclaim (unless 3rd circuit them no)
4. Indep basis of jdx by Daniels and Gilbert against Harrison? 
a. No; they are all from the same state
5. Supplemental? Claim by Gilbert/ Daniels arise from common nucleus?
a. Yes: exactly same claim- the accident
6. Was indep basis of jdx identified in step 2 diversity? 
a. Yes- go to step 7
7. A). Is P asserting claim against a party joined pursuant to Rule 14, 19, 20 or 24?
a. Yes: Harrison joined to original claim as a P under rule 20
8. Would the proposed joinder be inconsistent w/ complete diversity, Kroger, or amount in controversy? 
a. Yes! Inconsistent w/ Kroger
i. Kroger P sues D, anticipating D will file a rule 14 interpleader action then sues 3rd party D
ii. Here, P completely in control; brings Harrison in as a P then can file crossclaim to evade complete diversity
1. Only 2 steps and don’t have to anticipate anything
2. IDES: worse case of evasion than Kroger

vi. Rule 18(a) allows you to file a non transactionally related crossclaim if: 
1. Filed a transactionally related crossclaim and had smj over original crossclaim

vii. Must file crossclaim as a separate pleading; can’t be attached to counterclaim

2. PERMISSIVE JOINDER OF PARTIES BY PLAINTIFFS

a. Real Party In Interest

i. Rule 17(a)(1): Action must be prosecuted in the name of the real party in interest.  Few situations where have legal right to bring suit on behalf of someone else:
1. Trustee has right to bring suit on behalf of beneficiaries
2. Parent has right to bring suit on behalf of a minor child

ii. Rule 17(a)(3): court can’t dismiss action for failure to prosecute in name of the real party in interest until, after an objection, a reasonable time has been allowed for the real party in interest to ratify, join, or be substituted into action
1. After ratification, joinder, or substitution, action proceeds as if it had been originally commenced by real party in interest

iii. Green: P Green brings products liability suit in state court.  Ds remove to federal. Benz argues not Green’s car b/c when insurance company reimburses him, they take title of car and thus own all rights pertaining to the car. Also problematic that car belongs to trust so technically Green didn’t even own it at the time of the accident. Then Metropolitan insurance is the real party in interest and Green was never real owner of car b/c car owned by trust. 
1. Metropolitan asks federal court to substitute it in as Ps for Green under rule 17 but Benz argues been 21 months since suit started- too long for reasonable time
2. Court allows the substitution b/c:
a. State law that allowed insurance company who has purchased a right to file in the claimants name
b. Insurance company reasonable in assuming Green had title to car in first place b/c policy was in Green’s name (not trust)
c. No effect on Benz; Benz had only recently objected and rule 17 doesn’t say reasonable time since suit commenced, its reasonable time since objection (and had been)

iv. 1359 and “Collusive” Transfers or Assignments to Create Diversity Jdx: 
1. “A district court shall not have jdx of a civil action in which any party, by assignment or otherwise, has been improperly or collusively made or joined to invoke the jdx of such court” 
a. applies when no economic purpose behind transfer of interest other than to create diversity
i. only goes to creating diversity; assigning to destroy diversity not really a problem

b. Permissive Joinder of Parties

i. Rule 20(a)(1): multiple Ps can join together in a lawsuit if their claims arise out of the same transaction or series of transactions
1. Same transaction: same meaning as in joinder of claims
a. Sufficient factual overlap such that it would promote judicial efficiency for court to hear the case
2. Must also show common question of law OR fact

ii. Rule 20(a)(2): Can sue a single D or group of Ds if right to relief arises out of same transaction or series of transactions AND there is a common question of law and fact

I: Can supplemental jdx be used in diversity case where only some Ps satisfy amt in controversy? - YES

iii. RULE: Where the other elements of jdx are present and at least one named P in case satisfies amt in controversy requirement, 1367 allows supplemental jdx over the claims of other Ps in same article III case or controversy, even if those claims don’t meet amount in Controversy
1. Exxon: class action case against Exxon where some Ps satisfy amt in controversy but others do not. Held: supp jdx over Ps who don’t satisfy amount in controversy
a. NOTE: in class action, only named Ps must be diverse from D in satisfying complete diversity
2. Ortega: Girl opens tuna can which causes unusually severe injuries. Parents bring suit on behalf of girl for medical injuries and their own claims of emotional distress from girl’s injury (Rule 20 allows joinder of claims). Girl satisfied amount in controversy but parents did not. Held: supplemental jdx allows parents to get smj

3. Failure of 1 of Ps to satisfy amt in controversy means NO SUPP even if complete diversity IF yes to one of questions at step 7: 
a. If in Ortega, father and daughter sued Star-kist AND manufacturing company, then Ps would be asserting a claim against a party joined pursuant to rule 20; would have to go to step 8 in joinder template AND
i. Proposed joinder would be inconsistent w/ amt in controversy
ii. Didn’t have to do this in actual case b/c Ps in Exxon and Ortega only suing one D
b. NOTE; if Ds so numerous that Ps could proceed against them as a D class under Rule 23, then supplemental jdx permitted again

iv. Exxon Contamination Theory (step 2 in joinder template issue): 
1. Can NOT use supplemental jdx if absence of complete diversity btw ORIGINAL Ps to suit (generally rule 20 joinder issue). Can’t just drop party from suit; entire suit is destroyed
a. If Ortega’s dad was not diverse but mom and girl still were and amount in controversy was satisfied then NO indep basis of jdx (step 2) b/c presence of non-diverse father destroys diversity
b. Bright line rule if step 2 contamination issue, analysis ends there
2. Only applies to original Ps to lawsuit (not to parties who will be brought in under proposed joinder) 

3. JOINDER OF PARTIES BY DEFENDANTS

a. Joinder of Parties Under Rule 13(h)

i. Rule 13(h) Rules 19 and 20 govern addition of a person as a party to a counterclaim or crossclaim
1. 13(h)-20(a)(2): allows for a party making counterclaims to bring in a 3rd party D if it is the same transaction (common qs of law and fact)

2. RULE: 3rd party attached to a compulsory counterclaim cannot object to venue; if permissive counterclaim P can’t object to venue but the 3rd party attached under 13h could

ii. In deciding whether D making counterclaim can use 13(h) to add additional party, analyze situation from D’s perspective as tho D instituting action against P and 3rd party
1. If rule 20 would have allowed it, 13(h) will allow it
2. Schoot: P and Vorbau each penalized for failure to pay taxes business owed. P was employee and had no say in what creditors employee would pay. P filed claim under 1331, 1346(a)(1) against US to recover taxes wrongly collected from him. US counterclaimed against P for balance of taxes due and Vorbau was made party to action as additional D on gov’s counterclaim under rule 13(h)
a. ISSUE; If Gov had been P, would Rule 20 have allowed gov to join Schoot and Vorbau as co-Ds? 
b. Holding: Yes; b/c claims arose from same series of transactions and occurrences and shared common questions, rule 20 satisfied so joinder of claim against Vorbau under 13(h) proper

ISSUE: Does original D’s 3rd party complaint against non-diverse party destroy smj in a diversity suit- NO

iii. RULE: Supplemental jdx permitted when D joins a non-diverse 3rd party to a compulsory counterclaim under rule 13(h) 
1. Hartford Steam Boiler: Quantum’s boiler fails. Quantum has insurance from Hartford which covers accidents not explosions and insurance form Property which covers explosions not accidents. Hartford says boiler failure was explosion and Property says accident. Neither party will cover boiler failure. 
a. Hartford brings lawsuit in federal district court against Quantum seeking declaratory relief. Quantum files answer and counterclaim seeking monetary relief and brings Property into case. Hartford and Quantum diverse; Quantum and Property not diverse. 
b. ISSUE: Does district court have supplemental jdx over Quantum’s 3rd party complaint against Property who is not diverse? 
iv. Joinder Jdx Template: 
1. Factual narrative- heater failure and dispute over which insurance carrier covers it 
2. Indep basis jdx over anchor claim- diversity over Hartford and Quantum claim for declaratory relief
3. Fed rules permit joinder?- 13 allows counterclaim and 13(h) allows joinder of 3rd party b/c 20(a) satisfied b/c common q of law and fact
4. 1331 or 1332 provide IBJ over joined claim or party? 
a. 1332 provides independent basis on Q’s counterclaim against H (diversity- so jdx over counterclaim)
b. no independent basis over Property b/c Q and P not diverse
5. Can supplemental jdx be established over the joined party? 
a. Yes; b/c same transaction test is satisfied by definition common nucleus test is satisfied
6. Was the anchor claim based on diversity? 
a. Yes- go to 7
7. Is P asserting a claim against a party joined pursuant to Rule 14, 19, 20 or 24? 
a. No; Quantum is an original D
b. Has P entered the case under either rule 19 or 24? 
i. No- no to both so skip step 8
8. Step 9: Should court decline to exercise supplemental? 
a. No: complete factual overlap so would be abuse of discretion for court NOT to hear claim

v. NOTE: if counterclaim raises separate issue than anchor claim and indep jdx over counterclaim based on diversity but no diversity over 3rd party complaint, then probably no jdx b/c of contamination theory 
1. (see problem 8-14 p. 781 and 4/5 joinder parties lecture)

b. Joinder of Third Parties by D under Rule 14

i. Rule 14: Defending party can as a third party P serve a summons and complaint on a nonparty who is or may be liable to D for all or part of claim against it
1. Claim being asserted must actually be for indemnity or contribution b/c if not can’t use rule 14
2. Wallkill: P hires Tectonic to test property; Tectonic told P property good so P bought it. P hired Poppe to build warehouse, a couple months in Poppe determine property not sound to build on. Tectonic said Poppe responsible for putting bad material on property. P brings suit against Tectonic on negligence claims. Tectonic responds w/ rule 14 claim to bring Poppe into case claiming Poppe actual responsible. 
a. Held: Tectonic can’t use rule 14 to bring Poppe into case b/c Tectonics’ claim against Poppe is a defense rather than indemnity claim. Tectonic failed to show that if it is found liable to P, Poppe will be liable to it

ii. Rule 14 allows 4 Kinds of Claims: 
1. 14(a)(1): Impleader/ indemnity claim by original D against 3rd party
a. if don’t have indemnity claim, can’t use rule 14 at all
b. NOTE: can’t use rule 14 against someone who is already party
2. 14(a)(2)(B): counterclaims by 3rd party D against 3rd party P and crossclaims by 3rd party D against a co-party 3rd party D
3. 14(a)(2)(D): claims by 3rd party D against original P
4. 14(a)(3): claims by original P against 3rd party D 
5. NOTE: 
a. Rule 14 is impleader, but opens door to everything else as long as cross impleader line
b. Once satisfy 14(a)(1), all doors open for piggybacking under rule 18(a)

iii. What if Wallkill (original P) filed claim against Poppe (assuming Tectonic’s claim against Poppe had satisfied 14(a)? – SMJ? 
1. Step 3 rules allow it? ; YES 14(a)(3)
2. Step 4 No indep basis b/c not diverse
3. Step 5 common nucleus? b/c satisfy 14 same trans test supp satisfy
4. Step 6 Original basis of jdx was diversity
5. Step 7 
a. Is P filing claim against someone joined under 14, 19, 20, 24? 
i. YES- have to go to step 8
6. Step 8 Would exercise of jdx be inconsistent w/ jdx’l requirements of 1332? 
a. Complete diversity RULE: no LITERAL P can be from same state as a LITERAL D
i. Poppe not a literal D so he doesn’t violate the complete diversity rule
b. Example of Kroger evasion? 
i. Kroger: 1). P files claim against D 2). D files claim against 3rd party 3). P files against 3rd party (3 steps)
ii. Here, 4 steps b/c Wallkill responding to claim Poppe first filed against Wallkill: 
1. Claim filed, impleader filed, claim against P filed then 4th step P responds. Most court say P won’t anticipate this so NO Kroger evasion

iv. Rule 14(b): When a claim is asserted against a P, P can implead a 3rd party for indemnity on the same basis that a D could
1. Guaranteed Systems: P Guaranteed filed state court action against D National alleging National failed to pay for construction work. National removed to federal court under 1332(a). National answered and filed counterclaim against Guaranteed alleging Guaranteed negligent in its performance of the construction work. Guaranteed answered then filed 3rd party action for indemnity against HydroVac under rule 14(b). HydroVac not diverse and brought motion to dismiss for lack of supplemental jdx. 
a. HELD: 1367(b) precludes court from exercising smj over Guaranteed’s attempt to implead HydroVac (Ides says wrong)
b. ANALYSIS: Case distinguishable from Kroger b/c P didn’t voluntarily choose to bring claim in fed court like Kroger did
i. P couldn’t have been trying to evade requirements of diversity statute when first filed in state court then impleaded HydroVac only in response to National’s counterclaim (didn’t have action against HydroVac until National brought counterclaim)
ii. BUT court says 1367 changes the rule and plain text of 1367(b) says literal P can’t file claim against a party brought under rule 14
c. COURT GOT IT WRONG
i. 1367(b): P can’t file claim against non-diverse party under rule 14 IF inconsistent w/ 1332
1. established that NOT inconsistent w/ 1332 so SMJ would be allowed
2. do problem 8-16 p. 789 

4. INTERVENTION BY ABSENTEES 

a. Intervention of Right

i. Rule 24(a): on timely motion, court must permit anyone to intervene who: 
1. Is given an unconditional right to intervene by federal statute OR

ii. Nonstatutory Intervention under 24(a)(2) if: 
1. Timely motion
a. Timeliness: measured from moment intervening party knew or should have known that the interest they had is not being adequately protected. Not too long if doesn’t prejudice any of parties; pretty easy to satisfy
2. Interest relating to property/ transaction that is the subject matter of the action
a. Must show that have an interest at stake in lawsuit- not just abstract interest
b. Interest in upholding law a particular group supported often in itself considered adequate interest
3.  Interest might be impaired w/o intervention
a. very low threshold- very seldom will courts say no practical impairment 
4. movant’s interest is not adequately represented by another party
a. intervenor has burden of showing representation of their interest is inadequate 
b. presumption of adequate representation when party representing same interest you want to represent is the government 
i. majority rule; but presumption doesn’t exist in all circuits
ii. some parties put burden on resisting intervention

iii. Rule 24(c): requires someone who wants to intervene to file a motion, and attach to the motion the pleading they would file
1. If intervening as a D, attach the ANSWER you would file
a. Note: if intervene as a D, you are literally a D- not 3rd party D
2. If intervening as P, attach the complaint you would file 

iv. Great Atlantic: D Town adopted Superstore Law which restricts establishing large retail stores in certain areas. B/c of law, P cannot proceed w/ proposal to build its supermarket where it wanted to. P brings action against D claiming superstore law is unconstitutional. Group seeks intervention of right and permissive intervention. 
1. ISSUE: Can Group intervene as defendants under 24(a)(2)? 
2. ANALYSIS: 
a. Timeliness requirement not issue b/c no objection to it 
b. Interest in upholding superstore law b/c supported it and some of member’s property values will go down if P wins and builds store
c. Interests would be impaired if Superstore law found unconstitutional (first 3 elements met)
d. Issue w/ adequate representation requirement- 
i. D and group have same goal of defending superstore law; doesn’t matter diff motivating factors
3. HOLDING: Group cannot intervene as of right b/c 4th element not satisfied

b. Permissive Intervention

i. Rule 24(b)(1): on timely motion, court may permit anyone to intervene who: 
1. Is given a conditional right to intervene by federal statute; or
2. Has a claim or defense that shares w/ the main action a common question of law or fact

ii. Court has complete discretion over this area

iii. Great Atlantic: Court held no permissive intervention b/c worried that Group was going to inject collateral issues into the existing suit. Group argued concerned about adequate representation b/c wanted to preserve rural character of the town but this is collateral b/c issue limited to constitutionality of the statute

c. Subject Matter Jdx and Intervention

i. RULE: if party attempts to intervene and they are not an indispensible party under rule 19, then even if they are not diverse from P you can let them in b/c not inconsistent w/ 1332
1. If they are indispensable (kind of party you couldn’t proceed w/o) and destroy complete diversity, you can’t let them in and have to dismiss the case

ii. Indispensable party: party who ought to be brought into case for practical reasons, but cannot be brought into case for jdx’l reasons and they are so important that the case cannot proceed w/o them so must be dismissed
1. If not indispensable, can allow them to enter the case even if inconsistent w/ complete diversity

iii. Mattel: P (Mattel) a CA corp filed complaint against D Bryant (MI) for breach of K. D removed to federal court. MGA (CA) intervened as a D to protect its rights to the Bratz dolls.
1. ISSUE: Did MGA’s intervention destroy complete diversity when P and CA both from CA? 
2. ANALYSIS: 
a. Permissive intervention: common question of law and fact b/c issue is who owns Bratz dolls (step 3: joinder proper under 24)
b. Step 4 no indep basis b/c not fed q and not diverse
c. Step 5 common nucleus satisfied for same reason intervention is allowed
d. Step 6 basis over anchor claim diversity
e. Step 7 
i. P is going to be automatically filing a claim against a party joined by rule 24 b/c P filing claim against them and MGA intervening as D
f. Step 8 is intervention of MGA under these circumstances inconsistent w/ the requirements of 1332? 
i. Possibly complete diversity problem b/c P and D not diverse
ii. Not contamination issue b/c not original P or original D
iii. Court allows it b/c MGA not indispensable 
3. HOLDING: MGA intervention does not destroy complete diversity b/c D not indispensable 

iv. See problem 8-19 p. 802; answer lecture 4/12

5. INTERPLEADER

a. Overview
i. Elements: 
1. A stake (property)
2. Someone holding it (stakeholder)
3. Multiple claimants
4. Stakeholder at a risk of facing multiplicity of lawsuits
ii. 2 stages
1. stakeholder deposits the property with the court
2. claimants fight over the property
iii. types
1. strict interpleader- stakeholder not making any claim to the property 
a. leaves suit after depositing property w/ court
2. in nature of interpleader- stakeholder becomes a claimant

b. Statutory vs Rule Interpleader: Look at which allows SMJ to see which to use
i. Statutory Impleader
1. Smj governed by 1335; at least two claimants from different states- looking at claimants not stakeholder unless claimant is stakeholder (minimal diversity)
a. Stake is worth at least $500 
b. If stakeholder becomes a claimant, most courts will allow you to use the stakeholder as a basis for minimal diversity
c. SMJ easy to satisfy
2. Venue governed by 1397: any district in which any claimant resides
a. Unclear but might be able to use district where the claimant resides
3. Personal Jdx- 2361: in any district (nationwide service); 4(k)(1)(c)
a. Minimum contacts w/ the United States; if reside anywhere in US, can get jdx in any state in US
4. 1335: stakeholder must deposit stake or bond with the court 
5. 2361: court may enjoin any other proceedings anywhere else in US regarding that stake

ii. Rule Interpleader- 
1. SMJ: gen 1332- must satisfy complete diversity btw stakeholder (P) and claimants (D) and amt in controversy $75K (can use supp jdx)
a. Measure citizenship as of date suit filed
2. Venue: must use 1391 (normal)
3. Personal Jdx: normal stnds; borrow the state’s long arm statute
a. Difficult if Ps live in different states
4. Not absolutely required to deposit stake w/ court, but gen practice
5. May allow district court to enjoin all other suits (Gellar)
6. See table p. 806 comparing rule and statutory interpleader

c. Is Interpleader proper?  (first issue)

i. RULE: There must be adverse claimants to a particular stake
1. Indianapolis Colts: Colts filed interpleader action in Indiana district court claiming obligations under lease w/ CIB for Colts to play at Hoosier Dome in Indiana conflicted w/ Baltimore’s attempt to acquire team thro eminent domain. 
a. HELD: Interpleader improper b/c Baltimore claim is over actual concrete ownership of Colt franchise and CIB has no present ownership right to Colts; just lease for Colts to play in Hoosier Dome; claimants not adverse. 
b. DISSENT: Treats Colt franchise as general concept of having a team in city; under this construction they are adverse claimants. (Ides agrees w/ Majority holding; stake must be actual thing)

ii. RULE: Stakeholder must have real/ reasonable fear of double liability
1. Indianapolis Colts: No threat of multiplicity of suits b/c CIB can’t sue Colts because clause in lease saying lease is void if Baltimore condemns successfully

d. Can district court with rule interpleader jdx’l basis enjoin other proceedings? 
i. RULE: Can only enjoin if
1. Expressly authorized by congress 
a. Statutory interpleader allows under 2361
2. Necessary in aid of its jdx 
a. Gellar: court had right to enjoin under rule interpleader b/c another proceeding put stake at risk, which would undermine district court’s jdx
3. Where necessary to protect or effectuate its judgments

e. Federal Rule 22(a)(2) allows a D to file an interpleader defensively 
i. Gellar case: Bank could have converted suit brought against it by Gelers into an interpleader action by counterclaiming against Gelers under Rule 13(a) and joining Ghitelman’s administrator as an additional party to that counterclaim under rule 13(h)
ii. Can use 1335 as an independent basis of jdx over the counterclaim

6. COMPULSORY JOINDER

a. Rule 19: 3 steps for whether joinder of party is required for suit to proceed
i. Step 1 Should joinder of absent party be required? 19(a)(1)(A)-(B)
1. In the parties absence, can complete relief be afforded to existing parties? (look at case from existing parties and courts perspective)
2. Does the absent party claim an interest related to the subject matter of the dispute, and might this interest be impaired?  
3. If the party is not brought it, is there going to be any kind of practical present impact on the parties? 
a. Might one of the parties be subject to doubt/ multiple litigation?
i. Inconsistent obligations (unions problem) is the worst kind of liability; not going to have adequate relief
4. Low Threshold Test; (but if answer is no then no joinder necessary and stop w/ analysis; if yes go to step 2)
ii. Step 2 Can the absent party be brought in? (Feasibility)
1. Is absent party subject to SOP (is personal jdx over them proper? 
2. Does the court have smj over the absent party? 
3. If personal jdx and smj, venue is proper and get to court
a. If joined party objects to venue and joinder makes venue improper, case must be dismissed
4. If joinder feasible, join party to suit and analysis stops there
iii. Step 3  Can we proceed in their absence? 
1. Harm to P if not brought in? harm to P if case dismissed? 
2. Harm to D if party not brought in? 
3. Harm to absent party if not brought in? 
4. Harm to judicial system if not brought in? 
5. Is there any way to shape relief to avoid potential harm? 
a. Withhold judgment temporarily 
b. If personal jdx issue, invite to come in voluntarily
c. Limit scope of judgment
d. Can interpleader be used to bring party in? 

b. Application: Provident Tradesman Bank Case
i. FACTS: Vehicle 1 (Dutcher’s car) driven by Cionci w/ Lynch and Harris in car. Vehicle 2 driven by Smith. Accident where everyone but Harris and Dutcher dies. Dutcher has insurance w/ Lumbermans w/ limit of $100K. Fund potentially subject to 2 claims: 
1. Dutcher could be held vicariously liable as Cionci’s principal 
2. Covers liability of anyone driving Dutcher’s car w/ permission
ii. 4 lawsuits are brought; 2 state court claims still pending w/ slight possibility of Dutcher being liable 
iii. This Case: Ps Lynch, Smith, Harris v. insurance company and Cicioni in federal court on diversity jdx. Dutcher not party b/c like Ps is a resident of Pennsylvania. Trial judgment for Ps. Appeals dismissed on ground Dutcher is an indispensible party HELD: Can proceed w/o him. 

iv. Step 1: Was Dutcher’s joinder required? - Yes
1. Slight possibility Dutcher will be vicariously liable for Vicioni’s negligent driving and will want insurance money and be prejudiced if all is given to Ps. Possibility for insurance company could be prejudiced if Dutcher brings suit against it for more coverage
v. Step 2: Is joinder of Dutcher feasible? - No
1. Personal jdx- easily satisfied b/c resident of Pennsylvania
2. Is there smj if Dutcher brought into case
a. Going to be brought in as a literal D
b. No contamination issue at step 2 b/c not an original party 
c. Step 7(a) template: P asserting claim against party joined by 19- have to go to step 8
i. Proposed joinder inconsistent w/ complete diversity so no smj if joinder was allowed
vi. Step 3: Should court proceed without him? – Held: YES
1. Extent to which judgment in party’s absence might prejudice that person or existing parties: 
a. P: have a lot to lose since full judgment rendered for them
b. Existing Ds: not that imp since didn’t raise issue; appellate court did so they waived it 
i. Even if had waived it, interest of insurance company only prejudiced by potential litigation
c. Dutcher: barely any prejudice to Dutcher; might effect him but only if he loses in the state lawsuits. 
d. Courts: if dismiss have to litigate whole issue all over again
2. Any way to lessen/ avoid harm Dutcher might suffer? 
a. Could shape relief so as not to prejudice Dutcher
i. Make judgment embody P’s concession not to pursue Dutcher
ii. Could withhold judgment and say can’t collect policy until Dutcher has chance to litigate that issue
b. Dutcher could be brought in by defensive interpleader: 
i. Stake = policy
ii. Adverse claimants to policy= Dutcher and Ps; have to assume collectively claim amount that exceeds 100K 
iii. Insurance could proceed w/ counterclaim seeking declaration Cionci driving w/o permission (13(a)) and bring Dutcher in using rule 13(h)
1. Indep basis of jdx over insurance company’s declaratory claim against Dutcher b/c all claimants from PN and insurance not; complete diversity 
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