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I) Traditional Basis for PJX
RULE: 
1. Presence
2. Appear in Court 
3. Be found in State (See [Burnham] for current application)
“gotchya”
4. Resident of State
5. Property in State (See [Shaffer] for current application)

Quasi-in-rem: Attach property so court can hear case. Suit need NOT relate to property. 
In rem: Attach property: Suit about property in question
For both in rem and quasi-in rem JX, Cts decision is an in rem judgment, so only has to be enforced in that state. Other states do not have to give judgment “full, faith and credit”

RELATED CASES:
[Mitchell v. Neff] – (M sued N for unpaid legal fees. N in CA, did not answer notification by publication. No SOP. M attached property after default judgment in OR)

[Pennoyer v. Neff] – (Quasi-in rem judgment invalid if property NOT attached at time JX sought. Improper notification of lawsuit violates due process. Ct. found M did not obtain valid in personam nor quasi-in-rem judgment against N. CA does not have to give OR judgment “full, faith and credit.” Land back to N)

Direct Attack - on judgment in the original court or on appeal from the original court
Collateral Attack- on judgment in a Ct other than the original ct.
· Appeal from the original court is NOT collateral attack
· 
· Collateral attack – Neff’s lawsuit in US Court - return of property – evict Pennoyer
Challenging the validity of a judgment in a court other than the original court
If Neff had appealed the judgment for Mitchell to the Oregon Supreme Court, would  = Direct Attack  - still an appeal on the same court

Domicile - Domicile in State alone, is sufficient to bring absent D w/in reach of State JX 
[Miliken v Meyer]: WY Cts exercise JX over resident who domiciled in forum, but lives in CO for 5 yrs.

II) Specific JX
RULE:  - assert JX over nonresident corporation or individual if:
1. D has MINIMUM CONTACTS with the forum  
seeks benefits & protections  AND
2. It is FAIR & REASONABLE to defend in forum State
 so that JX would NOT offend traditional notions of fair play & substantial justice [International Shoe]

TEST FOR MINIMUM CONTACTS - International Shoe Test
1. “Quality and nature of contacts”
Continuous, Substantial & Systematic (CSS) 
not casual or isolated

[Int’l Shoe] - WA has JX over DE corporation to recover unpaid taxes b/c IS has employees, rent showrooms & make sales in State, so JX would not offend traditional notions of fair play & substantial justice.

2. PURPOSEFUL AVAILMENT (P/A) – who reached out to the forum?
D seek through activities a direct or an indirect benefit (unilateral activity)?
 benefits & protections of the Forum laws
Is it foreseeable that D would be haled into Ct. in the Forum? 
Unilateral Act of party other than D is NOT P/A
 
[Hanson] – (FL does NOT have PJX over DE bank b/c trustor’s unilateral act of moving from PA to FL was NOT sufficient to establish substantial connection b/w DE bank & FL) 

[Burnham] – (Dad (NJ) is SOP while visiting CA for 3 day business trip & to see kids.  He did NOT P/A the connection w/ CA. Unilateral act by wife NOT sufficient to connect D to forum. CA does not have JX.)


A) SUBISSUE: Implied Consent - Some states may enact statutes that nonresidents “impliedly consent” to JX by engaging in specific activities in the state. 

[Hess] -  (D driving through state on highways has an accident – subject to JX. Implied consent from using highways – Registrar appointed as agent for SOP. Strong State interest.)
Lack of personal service is immaterial, as this service can be received by the registrar
This is not discrimination against nonresidents but a policy to protect the public and create equal footing amongst residents and nonresidents alike.

B) SUBISSUE: Stream of Commerce (SOC) - The Supreme Court is uncertain as to what constitutes enough awareness to fulfill P/A in the SOC cases. 

If corporation elects to sell products for ultimate use in another state, corporations are answerable in State where products used for any damage caused by defects.

[Gray] – Parts Manufacturer - (Ct. found OH corp. liable in IL, where a consumer suffered injuries due to a defective safety valve manufactured in OH.  Manufactured in OHsold valve to PA retailer sold to P in IL)
Sold in Stream of Commerce for ultimate use = Foreseeability of litigation in Forum
Irrelevant that did NOT sell directly to forum
P/A of benefits & protections of forum through sale of its product
reasonably anticipate being haled into Ct. there 

[WWV] – Retailer/Distributer - (OK did NOT have JX over non resident automobile retailers & its wholesale distributor in products liability action b/c D’s only connection w/ OK was a car, sold in NY to NY residents, who drove car to OK & got into an accident there)
Unilateral act of P to drive through forum is the only connection = NOT P/A
Audii, German manufacturer could come under SOC [Gray]

[Asahi] - Asahi Stream of Commerce Test – know the options’ of all the justices
1.  O’Connor - Mere awareness product will reach forum & further intent to serve the market
SOC Plus – awareness + purposeful direction [Revell]

2. Brennan – SOC - Mere awareness that product will reach forum sufficient for P/A  [Gray]

3. Stevens - Consider volume, value and hazardous character of components
I) Volume: If D has K for 5M gadgets, foreseeable they will end up in forum
II) Value: If a lot of $$ involved in K, then.. 
III) Hazardous: If D manufactures valves that may explode, foreseeable that injury may occur in the forum

4. Scalia - P/A is threshold

[Asahi] – Manufacturer - Judges offer plurality opinion (4O, 4B, 3S). O’Connor found NO P/A b/c NO intent to serve market. Brennan found Asahi’s sale to Chen Shin sufficient for mere awareness product will reach forum, Scalia found regular course of dealing w/ these components sufficient for P/A. BUT, considering the international context, heavy burden on the foreign D, slight interest of P & forum (indemnity claim NOT involving residents), it would be UNREASONABLE to exercise JX 

Ex. Advertise in nationwide magazine. On the one hand, put into SOC for ultimate sale in another state. If co. advertises in nationwide magazine, then co. tries to solicit business in every state. On the other hand, not enough for P/A: needs more intent to serve forum market. [Calder]

C) SUBISSUE: Contracts
Rule - Where the state interest is strong, one K with a resident of the state will be sufficient contact for the exercise of PJX in accord with Due Process [McGee] 

[McGee] – (CA may assert JX over Texas Insurance. Co, b/c established connection with CA resident when it sent reinsurance forms to a resident of the state. It is sufficient for purposes of due process that suit was based on a K which had a substantial connection to the state.)
strong state interest + single k with forum = sufficient for PJX

[Burger King] – (Fl had JX over MI franchisee b/c D P/A himself of the benefits & protections of Fl’s laws by entering into a K expressly providing that those laws would govern any franchise disputes – Choice of Law clause. These terms of the K, & the parties course of dealing made litigation in FL foreseeable.)

Continuous, but limited activity in Forum, such as an ongoing business relationship, may be sufficient for JX 
a) Prior Negotiations: BK & Rudy negotiated the purchase of a long term lease 
b) Contemplated Future Consequences 20 yr lease, envisioned continuing & wide-reaching contacts w/ BK in FL. 
20 year lease reinforced his deliberate affiliation w/ the forum state & the reasonable foreseeability of possible litigation there. 
c)   Course of Dealing: BK & Rudy had to make payments to FL
d)   Terms of K: Choice of law clause? Forum selection clause? 
e)  Bargaining Power: unfair corporation v. individual? – sophisticated D

3. ARISING OUT OF - All states have their own way of doing it. Analyze all three 
Did the cause of action (COA) AOO those minimum contacts?  
Due to the quality and nature of the contacts, a State may exercise specific JX over claims arising out of or substantially related to that single act or connection
Identify the claim & the activity. Did the claim AOO the activity?

A) SUBISSUE: Narrow Arising Out Of
Rule -  Cause of action directly arises out of the D’s contacts w/ the forum
		
[Hess] -  Cause of Action: Accident in MA. Contact: Drove on MA highways

[McGee] - Cause of Action: Breach of K. Contact: Single K with forum

[Burger King] -  Cause of Action: Breach of Franchise Agreement. Contact: Franchise Agreement in FL

B) SUBISSUE: Substantial Connection  - Did the cause of action occur OUTSIDE the forum? 
1. If COA does NOT directly AOO activities in the forum state (occurs outside the forum state) does the D have a substantial connection w/ the forum?  
 A non-resident D may be subject to specific JX in forum if D P/A itself of forum benefits through an ongoing franchise agreement, & there is a substantial nexus or connection btw Ds forum activities & O’s claim. [Vons v Seabest]

CA likes substantial connection test 

Is AOO weak? Did injury occur OUTSIDE the forum? To determine if there is still a “substantial connection” between the D & the forum, consider:  
1. Is P/A strong?  
2. Are FF strong? 
If both strong, then there may be a substantial connection or nexus between
D’s connection w/ forumCLAIM What happened to bring about the claim. 
Is litigation in forum foreseeable?
Example: MLC sold 100 magazine copies to CA Libel ClaimSkater was fired  
WRMI & Seabest signed K w/ Foodmaker w/ FSC/CLC in CAK has Vons supply meat

[Cornelison] – (Ct found a substantial connection b/w D’s P/A of business activities in CA & the accident in NV to establish minimum contacts in CA. D’s accident AOO driving a truck, the very activity that connected him to the forum. Litigation in CA foreseeable and therefore fair.) 

[Helicol] – (Ct. found insufficient substantial connection. P/A – yes through deliberate activities, K’s, training, purchases with TX. AOO, no the claim occurred OUTSIDE the forum. FFs 

	
	CORNELISON
	HELICOL

	AOO
	COA (accident in NV) did not AOO business 
connection to CA: WEAK - INJURY 
OCCURRED OUTSIDE FORUM 
	COA (accident in Peru) did NOT AOO business activities with TX
 AOO K: WEAK 
INJURY OCCURRED OUTSIDE FORUM

	P/A
	D established interstate business connection 
w/ CA: Trips 20 x’s yr /7 years: STRONG
	D had a K, training, bought helicopters from TX Forum .
Selection clause & Choice of Law clause, +
negotiations in Forum. STRONG

	FF
	D benefits from business in State, so litigation in forum is foreseeable.
State Interest b/c P CA resident. D must litigate away from home. STRONG 
	Unfair burden on D. Interest of State and P is not enough. Forum selection clause – subject to Peruvian Court = Unforeseeable litigation in TX. 
WEAK



C) SUBISSUE: “But-for” Test (Broad test – easy to meet) - “But for” the actions of the D, the COA would not have occurred. 
“but for” is usually always met, unless K claim AOO tort claim 
but for K, tort would not have occurred
similar to Substantial Connection Test, but used when claim is a tort
causal link b/w D’s activities in the forum & P’s harm

[Cornelison] - “But for” the D’s trips to CA, the P would not have been injured

[Helicol] – Ct. Rejected But For - Helicol bought helicopters, trained pilots and negotiated a K in TX that led to P’s decedents being injured in Peru
reasonable & fairness, not allow AAO tort claim under a k

[Hess] - Negligent driving on the highway caused the P harm
[WWV] - Audii Case in Oklahoma – Activities of Audii were the sales/service of cars in OK
Claim was a tort claim for accident in OK – sale in NY
= No relation!

AAO Tests
1. Narrow AAO/Necessary Element Test/ Substantive Relevance(Goldberg doesn’t like this name as much) – a substantial nexus or connection b/w the D’s forum activities and the claim
Claim must be VERY closely related to activity in the forum State
Necessary element was if there was a K
Claim doesn’t need to DIRECTLY arise out of the activity
[Snowney] – the HARM directly arose out of the activity
the intensity of D’s actions (advertising etc.) = substantial

2. Continuum/Substantial Connection Test – look at everything –is the D’s activity in the forum state a necessary element of P’s claim?
Balance – Activities and claim (FFs)
Examples
One/Few activities – directly related to claim [McGee]
Many Activities – distantly related to claim [Helicol]
Consider FFs

3. Proximate Cause (narrow test –hard to meet)– similar to Narrow AAO/Necessary Element test, but used when the claim is a tort
Question – Are the D’s activities in the forum the direct/closest cause of P’s harm?
Example: Negligent activity that caused the harm in the forum
Negligent activities in Peru caused the harm = not connected to the claim! [Helicol]
(p.59) Note 9 – no proximate cause connection b/c ads were not the cause of the harm
But For - yes AOO, b/c if it were not for the ads, then the P would not have slipped
			
4. But For Test (broad test – easy to meet) – similar to Continuum/Substantial Connection Test but used when the claim is a tort
Q – Is there any causal link b/w D’s activities in the forum and P’s harm?
Example – [Helicol] bought helicopters, trained pilots and negotiated a K in TX that led to P’s decedents being injured in Peru
Example: Negligent driving on the highway caused the P harm [Hess]
[WWV] - Audii Case in Oklahoma – 
Activities of Audii were the sales/service of cars in Okla
Claim was a tort claim for accident in Okla – sale in NY
= No relation!
*Then try to prove that here would be General JX even though claim doesn’t AAO under the easiest test


4. FAIRNESS FACTORS - Does JX Offend Traditional Notions of Fair Play and Substantial Justice? 
	1. Burden on D (to prove unreasonable)
            2. State Interest
	3. Efficiency
	4. Shared Interest of Several States
	5. Evidence/ Witnesses
	6. P interest in obtaining relief
Note – State Interest + P’s trumps D’s burden

[WWV] - Threshold test: If No P/A, then NO minimum contacts and don’t assess fairness

1. [Burger King] - Shift burden on D to prove UNFAIR & UNREASONABLE
J. Brennan – favors P
P still has to prove P/A & AOO
B/c of prior negotiations, contemplated future consequences, terms of K, D did NOT prove that is would be unreasonable or unfair to litigate in FL. 

[Asahi] - Ct found burden on foreign D was too great.
Policy - Don’t want to subject U.S. companies to foreign JX

2. State Interest: Does state have a strong interest in adjudicating the claim?
· Injury: States have strong interest in providing forum for residents who suffer physical injuries
· Economic: State interest to protect the unwitting customer or corporate interest (varies)

Examples:
a) [McGee] -  State has strong interest in protecting residents from insurers who don’t pay their claims
b) [Int’l Shoe] - State has interest in protecting residents who lose jobs – EI taxes
c) [Asahi] - State has little interest in indemnity dispute b/w two foreign manufacturers

3. Efficiency: Interstate judicial systems interest in obtaining the most efficient resolution of controversies”
multiple D’s in one state

4. Shared Interest of Several States 
 	  What law would control? For example, if claim is spousal support, then should the law where the marriage took place control? (Ck this) 

5. Evidence & Witnesses - Usually state where accident occurred has best access to these factors
· If evidence consists of papers/documents, then NO great burden to mail to Forum [Burger King]

6. P’s Interest in Obtaining Relief
· P’s interest to settle dispute or receive compensation for injury in the most convenient forum of their choice 
 

III) GENERAL JURISDICTION - presence

Rule: When the cause of action does not AOO or relate to the foreign corporation’s activities in the Forum, due process is NOT offended by the State’s subjecting a corporation to its in personam JX when there are SUFFICIENT CONTACTS between the State and the Non-resident corporation. 
Continuous, Systematic & Substantial (CSS)

A. Sufficient Contacts: 
· An office and employees in State could be considered continuous, systematic & substantial [Perkins]
· Contacts extensive and pervasive to warrant D present within the General JX of the forum

[Perkins] - OH court asserted General JX over foreign corporation based on president’s continuous & systematic business conducted out of OH office.  Cause of action (issuing dividends) AOO mining activities in Philippines, NOT contacts w/ forum (OH). 
 In OH, president kept company files, held director’s meetings, carried on correspondence relating to business, distributed salary checks through OH bank account. These contacts were sufficient so that JX would be reasonable and just. 

[KLM] – (CA court asserted General JX over Dutch airline company that bought 10 planes from CA manufacturer when a CA resident was injured in a crash involving one of the planes in England. The CEO of KLM visited CA to negotiate K and purchase and inspect planes. P sued for negligence in operating plane & defective manufacture in CA. The court based general JX on KLM’s ticket office & 30 employees working in CA.)
		
B) Not Sufficient Contacts: 

· Purchases and related trips (even if at regular intervals), standing alone are NOT sufficient basis for JX” [Rosenberg]
· Sales in Forum - Even $250 million in SALES NOT enough for General JX
· One project over a specific period of time
 
[Helicol] – (Ct found that 1 trip to negotiate K in TX, purchases & training in TX, & checks from Texas Bank (unilateral activity) were NOT sufficient contacts for TX to assert General JX)
Contacts were NOT Continuous nor Systematic = NO General JX
· J. Brennan’s Dissent: “but for” the negotiations of the K, there would not have been the crash in Peru. 

[Cornelison] – (20 trips to CA/yr for 7 years NOT sufficient contacts for General JX. D’s activities in CA are not so continuous, systematic or substantial to hold him liable for ANY claim in state.)

[Burnham] – (Dad went to CA for business and to visit kids and was served.) His activities were Not continuous & systematic = NO General JX


IV) JX AND THE  INTERNET

“Creating a site is like placing a product in the stream of commerceit may be felt nationwide, but w/o more, is not an act purposefully directed at the forum state” [O’Connor]

A) Zippo Test - Level of Interactivity
· 1. Active - D clearly does business over Internet; If D has K’s w/ non-residents involving knowing & repeated transmission of computer files online, JX is proper.
· Solicit hits
· Require people to fill out application online
· Providing passwords [Zippo]
         2. Middle – interactivity, exchange of information or interactivity + commercial activity [Revell]
directions from forum to other state, distance
toll-free number
make hotel reservations
        3. Passive -  only provides information = NO PJX
· Post Info
· Provide Local #

B) Commercial Nature of Exchange
Is D making any sales/$ from the forum?
More $ = more commercial
P/A
Advertising/Business directed at forum residents?
Phone # directed at residents? 1-800 # alone, is NOT enough intent to reach forum

[Zippo] - PA has JX over news website accused of trademark infringement, who contracted to supply Internet subscriptions to 3,000 PA residents (includes collecting $ & issuing passwords), & entered into agreements w/ 7 Internet access providers in PA. 

[Circus Circus] – (CA P sued after theft in Nevada hotel. D had a toll free number, advertising in CA newspapers = NO AOO, NO P/A)
Rule - Advertising activities targeted at forum residents can never establish P/A
overly narrow interpretation of P/A – purposefully/voluntarily directs activities towards a forum to obtain benefits of the state
Used Proximate Cause Test

[Snowney] – (CA P sued for unadvertised surcharge at hotel. D had extensive advertising directed towards CA residents – newspapers, radio, TV, a 1-800 #, an interactive website allowing reservations, distance estimates and driving instructions. D received much of its clientele from CA)
Rule – Purposeful & Successful business activities directed at forum Residents = P/A
Yes P/A – purposeful & successful
Zippo Test – interactive website (middle)

[Calder] – CA actress had a libel article written about her and ruin her reputation. Majority of harm suffered in CA. Article was targeted to CA b/c large readership there. Both D’s were out of state, non-residents in Florida - like [WWV] – stream of commerce. Foreseeable that the harm would take place in CA)
Specific JX – P/A and AOO, yes

Calder Effects Test - (Writer sued in CA for an article defaming an actress – Ct. upheld JPX)
1. B/c had expressly aimed/targeted their conduct toward CA
2. CA was the focal point of the story and the harm suffered
Large circulation in CA (600,000) = D knew harm of tortuous activity would be felt in CA

[Revell] – (D wrote an article and published it on Columbia University’s online bulletin board. Website is available to all, not specifically targeting Texas forum.
Zippo Test for General JX does not work
Even with repeated contacts may not meet requirements of “substantial continuous, and systematic contacts”
i.e. may be doing business with Texas, it is NOT doing business in Texas -   infer that General JX = presence
Comparison to Calder
Reporter/writer = Lidov
Nat’l Enquirer = Columbia bulletin board

Rule - P’s residence in forum, and suffering of harm there, will not alone support jurisdiction under Calder
Calder Test fails b/c  - (P claims effected in TX)
1. Sources relied & activities described in forum
2. Targeted/directed at forum
3. Knowledge of the P’s harm in the forum
4. Audience in forum
Article contained no reference to Texas, nor activities of Revell in Texas, was NOT directed towards Texas residents particularly

Effects - Geographic Focus Test - If it had a geographic focus it was in Washington!
Texas was not the focal point (target) of the article or the harm suffered


V) PROPERTY – Goldberg is not a fan of this topic
Rule - Now, when there is property in a state, TREAT IT AS A CONTACT 
Claim related to property itself - General JX or In Rem JX
Claim NOT related to property - Must be evaluated according to [Int’l Shoe] 

J. Marshall – [Shaffer]
Real Property, such as land - General JX
Stock or other type of property - Apply Int’l Shoe test

Rationale - If State JX based on property, then State is actually adjudicating claim against the PERSON who owns the property, so minimum contacts should apply

In Rem - the basis for JX must be sufficient to justify exercising JX over interests in a PERSON or THING
Judgment limited to the value of the property
QIR is more like General JX
Property has such a connection to the state, it continues, is systematic and substantial
Quasi In Rem NO Longer Applies – [Shaffer] abolished it!
If you can get PJX, why do you need QIR?!

Traditional purpose of Quasi In Rem (QIR) was to assure creditors get paid (by attaching property), even when debtors leave state to avoid payment. Today, long arm statutes can reach out & bring D back in state, which allows PJX, even when D is in another state. Now, the principles of [Int’l Shoe] extend to In Rem as well as In Personam JX disputes.
Not sue property to compel PJX, instead, attach property as security to ensure debtors pay their debt

Powell (concurrence) - If D has real property, we should allow QIR b/c QIR can be for an unrelated claim, limited to the extent of the value of the property. 
Real property should be enough to = minimum contacts

Stevens -  QIR may apply to intangible property as well. Fair notice requires fair warning that a certain activity may subject a person to JX in another state. 
Opening a bank account does = general JX
but purchasing stocks on the open market does not. 

Three Kinds of In Rem JX

1. True In Rem: Jmt. for a piece of property that settles its status FOREVER & for EVERYONE. 
Ex: Condemnation of real property. CA wants to build freeway. Make owners of property move. No one can EVER claim this land under the freeway.  Settled FOREVER

2. Quasi In Rem: Claim about the property itself
a) Conflict b/w 2 parties over ownership -  Does NOT settle issue forever. Can settle between 2, but someone may LATER claim property
b) Use Property to satisfy a claim – [Pennoyer] D clearly owns property. P claims D owes money. P wants to settle debt through property.

[Shaffer] – (Delaware (DE) may NOT assert JX over D’s b/c their stock options in state do NOT qualify as sufficient minimum contacts b/w non-resident D’s & forum. D’s did not P/A themselves of the benefits & protections of DE when they accepted directorship positions in AZ company, & the claim, breach of fiduciary duty, does NOT AOO the D’s ownership of stock in DE. – claim occurred in O
R! Although DE has a strong state & efficiency interest, FF do NOT control. Also, NO state statute indicating implied consent, so JX is improper.)
[Int’l Shoe] Rule – property alone is NOT enough, need fair play and substantial justice
Requires NOTICE 

CONCURRENCES: 
J. Powell (concurs): Agree D’s stock & no statute = NO min contacts.
 However, regarding real property, we should allow quasi-in rem, b/c GIR can be for an unrelated claim. Judgment can only be to the extent of the value of the property. 

If D owns real property in state, then he clearly established contacts w/ state, so should be subject to litigation for ALL claims. If all claims, then if claim does not AOO this property, this is not specific JX. All claims is like general JX. 

HOWEVER, b/c Powell says judgment should be limited only to the extent of the value of the property, this would not be a personal judgment. Therefore, he is saying we should allow GIR for real property. 

J. Stevens (concurs): Fair notice requires fair warning that a certain activity may subject a person to JX in another state. Opening a bank account does, but purchasing stocks on the open market does not.. 

J. Brennan (concurs & dissents): Agrees that Int’l Shoe test should apply, but interprets activities of non-resident D’s as P/A, &, since strong FFs, there should be minimum contacts.
Says DE should have JX.

Ex. P from TX. D is resident of RI w/ property in NY. Accident in Mexico. P goes to NY & attaches D’s property. Before [Shaffer], Ct. would say JX is okay. Now, if P were to attach property, it must relate to the claim. 

Ex. Sally (citizen of CA) has K w/ F (also citizen of CA). Deal goes bad. S sues F in CA & wins. F refuses to pay judgment. S goes to DE & enforces the judgment by attaching F’s real estate in DE. This Int’l Shoe test permitted after [Shaffer] b/c full, faith & credit forces DE to enforce CA judgment. Int’l Shoe test is met here b/c judgment already met in CA, so S can go to DE & attach property to enforce judgment. 

EXCEPTION – [Cameco] - Ct upheld JX based solely on D’s bank account in State. Although NOT sufficient for PJX, Ct held QIR JX was constitutional b/c D voluntarily maintained bank account in forum for 14 yrs. QIR b/c used property (bank account) as contact, but limited judgment to bank account. Not consistent w/ [Shaffer] b/c this is really QIR. 


VI) PRESENCE

General Rule: Service of process to a “present” D may be consistent with Due Process. 
Judges split in [Burnham] regarding when “presence” for purpose of JX is consistent with Due Process. 

This is a traditional basis for JX more like General. Not Specific JX. 

Scalia - Presence good b/c it is tradition. Tradition based on sovereignty (state power).
Minimum contacts test meant to apply to ABSENT, rather than PRESENT D’s.
Int’l Shoe Test – doesn’t apply b/c that was a case where D was ABSENT, here the D was served IN state
Minimum contacts = substitute for presence
So if we have presence, why do we need the substitute?! = IS DNA!

“Any presence” in forum is constitutional notice for any claim. 
UNLESS state statute prohibits type of service, even fraud ok. Leaves it up to states. So, drugging B would be constitutional if no statute prohibits it. 
Many States prohibit presence by
Force or fraud
Or if D appears in forum as a party/witness in an unrelated judicial proceeding

Brennan - Agrees service while present in state is okay, as long as presence is VOLUNTARY
Thinks we should consider “presence” in a contemporary context, & therefore apply Int’l Shoe test.  – don’t need to rely solely on tradition! Look at FAIRNESS
Relaxed test for IS - Removed AOO
Favors P -  easier for P to sue D in forum, b/c now claim does NOT have to AOO activity. 
[Burnham] - D P/A himself of the benefits & protections of CA during his short visit, & since he went there once, no great burden for him to return for the suit, so litigation would be fair.  = Apply relaxed IS test w/o AOO. 
Transient Rule – if you visit, you knowingly assume the risk that the state will aster power over you
[Hess] – driving highway = submit self to PJX

White -  Traditional idea of “presence” is practical, common sense, so it doesn’t need to be changed. However, says if traditional basis is unfair, it should be struck down, but not this case. Since presence must be fair, must be INTENTIONAL.  Did person mean to be in state? 
White – Intentional
Brennan - Voluntary

Stevens - Agrees with everyone = combination of Tradition + Common Sense + Fairness = JX
Disagrees – with application of [Shaffer] – applying Int’l Shoe to everything is too broad a reach

[Burnham] – D personally served w/ process in CA for a divorce settlement dispute (Claim: alimony, spousal support, property division) D’s contacts w/ state was short visit for business & to see his children. All 9 justices agree that “presence” was sufficient in this case for PJX. Scalia said there is no reason to discard of this traditional standard if it still works, and “any presence” will suffice for service, even force or fraud, unless statute prohibits it. White concurs, but adds that presence must be intentional & traditional basis should not be followed if unfair, though not relevant in this case. Brennan argues that we should apply IS test in contemporary society, & presence also must be voluntary. (For spousal support cases, suing in a different state may affect how much money you should get). 

Note: “Presence” is a traditional basis for JX. 
More like General JX, b/c D’s “presence” is pervasive & substantial, so you can get him for ANY claim. 
Not Specific JX b/c P must relate claim to the D’s activities in the state. Usually, activities in state occur BEFORE claim is filed. Here, CLAIM filed before activities occur. 

SUBISSUE - Service for Corporate Agents

Rule for Corporations: Is service on corporate agent present in state is sufficient for state to assert General JX for ANY claim? Since there isn’t a Supreme Court decision, consider two views from [Burnham]. 
1. Scalia- any presence OK. 
2. Brennan - may want to consider FF. 

Rule for “present” corporate agent: According to 1) Scalia, if a corporate agent is present in state (whether or not on business), service of process for ANY claim is sufficient. According to 2) Brennan, must apply International Shoe test to assess P/A, AOO, FF to determine if there is a fair connection. (CK this rule)

Rule for “in state” appointed agent: In general, service on an in-state agent for service of process [Int’l Shoe] constitutionally sufficient to confer JX, even for claims unrelated to the corporation’s in state activities. There is consent. U
Under “presence” analysis - presence of a president of a corporation (someone who has the capacity to act for the corporation) may receive service.
 Regarding president, this is sufficient b/c appointing an agent is intentional & voluntary. 







VII) STATUTORY LIMITS ON PERSONAL JX

States enact statutes to determine when the State has PJX.
Some state statutes extend JX to the limits of Due Process (CA is right on the fence), while others are more conservative, & create “enumerated” statutes that list when the State has JX(GA & NY).  
Challenge then is up to Ct.s to interpret these statutes, “to the maximum extent permitted by procedural due process.”
CA Broad Must not exceed constitution
NY&GAnarrow Interpret statute 
Policy – they don’t need to hear every case where there is a minimal connection to forum – not clog up system with unrelated cases

States cannot assert JX beyond that which the Constitution allows
14th Amendment of Due Process is a fence against PJX
if state reaches beyond this “fence”, then  = unconstitutional
[WWV] – statute says JX ok when D benefits from the use of goods in the forum
SC said no JX based on use is unconstitutional – reaching beyond the fence

Personal Jurisdiction is proper when
1. case falls within terms of a state statute
2. jurisdiction must be constitutional
All states have “long-arm statutes” – specify scope of that state’s PJX authority
Result of [Int’l Shoe]
Interpretations may differ among states

Where PJX would be constitutional but the long arm statute does NOT authorize it – some courts allow Quasi-in-rem JX as an alternative
Allows attachment of property of the state
Judgment is limited to value of the property attached






VIII) PERSONAL JX AND THE FEDERAL COURT

Rule 4(k)(1)(A): General Rule - A federal court has JX ONLY if the state in which it sits would have JX. 
So, if State has PJX, then so does federal Ct. If state has long arm statute, so does the federal Ct. in that state. 
Exceptions
1. Sovereignty - Nationwide Service of Process – permits D to be served anywhere in the U.S. and provide PJX regardless of whether there would have been JX in any State court
Authorized in areas such as antitrust, securities, bankruptcy, and interpleader
Congress has allowed Worldwide SOP – ex. antitrust
Ex. D in Switzerland, antitrust case, NY state has SOP
As long as there were purposeful minimum contacts with the U.S. = constitutional
Is this constitutional?
Yes, under Due Process of the 5th Amendment (applies to gov’t)  - Presence is a constitutional basis for asserting JX within the US borders
Still requires fairness that forum is not unreasonably burdensome
Still requires P/A
Note – Due Process under the 14th Amendment – applies to states
Congress has power and created districts – to create inferior courts
CA has multiple districts (4), other states only have 1
Statute (p.59-61)
1. Nationwide SOP
2. Worldwide SOP

Rule 4(k)(1)(D): A federal STATUTE can also effect national service of process (Serve anyone, anywhere in the U.S, as long as they are present) – even if forum state didn’t have JX
Ex. Congress has authorized nationwide service of process for antitrust, securities, bankruptcy & interpleader. 

Ex: Suppose FTC (gov’t) sued FL company in TX for deceptive trade practices. This would NOT violate due process b/c D is “present” in the sovereign of the U.S.
Federal statute allows JX over ANYONE in the U.S. 

Rule 4(e) Unless otherwise provided by federal law, service upon an individual…may be effected in ANY judicial district of the U.S. 


Rule (k) (1) – this is the major one we care about
Can you get JX if you only just file in the federal ct.?
No – Federal Ct. in 95% of cases (where Nationwide or worldwide DNA – 5% of cases) acts like a state
So if state doesn’t have JX, then Federal doesn’t have JX
a) Torts
b) K’s
c)  & Property cases

Take Away – the federal court is just like a state court!

PJX was originally a Geographic reach – within State borders
SOP – asserting power/JX over individual

IX) Notice -  Part of due process. exercise must be constitutional in that D has the opportunity to respond to suit  such that litigation will be more accurate b/c both sides will be heard

Note -  Courts are normally lenient about method of SOP when D is received actual 		notice of the suit against him b/c purpose of SOP is to accomplish to notice
But it will not always be sufficient b/c then there would be no incentive 	to follow the rules
General Rule - Notice = Personal service of written notice within the Jx
1) Notice must reasonably convey the required info
2) And allow reasonable time for party to make an appearance

Statutory Notice Provisions
What is the difference b/w Service of Process Requirements and Notice?
I) Service of Process has a dual purpose – 1) Gotchya Principle – state exercising power over individual exercising PJx and 2) that same SOP will give notice to the D that a law suit has been filed against them

II) Notice is the broader term – b/c you can get notice of a law suit (know about it, find out) without the actual statutory requirements being met (for SOP)

Statutory Notice Requirements – Compare Federal & CA
Selected FRCP 4 (e) Requirements:
2(a) Personal Service or
2(b) Leaving a copy at dwelling or usual place or abode with someone of suitable age and discretion who resides there
Selected CA Civil Procedures Requirements: (CCP)
415.10 Personal Service
415.20 Leaving a copy at dwelling house usual place of abode with person at least 18yrs of age who shall be informed of the contents and mailed to person to be served
Big differences from Federal
Bright line age rule
No “residing “ requirement
Note – on EXAM choose one or the other, don’t mix! Follow one rule completely

a) Constitutional Notice Requirements 
I) [Mullane] Test Method for SOP must be:
1) Reasonably calculated under all circumstances to apprise D of pending action and afford an opportunity to present objection 
a) What is reasonable under all circumstances?
i) due regard must be given to the practicalities & peculiarities of the case 
For instance, cost and identity interest may allow for a less certain type of notice. In [Mullane], that justified using mail to notify known beneficiaries and publication to notify beneficiaries whose names and addresses are unknown.

2) Actual notice is NOT required notice doesn’t need to be received, just reasonably calculated to apprise D
a) If P should know that D hasn’t received, P must take 	additional steps to apprise the D
i) No additional steps = due process violation 
3) The right to notice can be waived under the constitution 
b) Statutory Method
I) Statute of Limitations – starts running when the claim occurs/accrues
SOL -  the amount of time the P has to file a complaint – service must be done within the SOL
1) Start = accrues when the injury or breach occurred 
2) End = runs out or expires when SOL ran out 
a) Not good to use SOP waiver near the end of SOL to bring suit b/c some Jx’s require SOP to toll the clock 
3) SoL is tolled when it is stopped/paused by some action 
a) What tolls the clock? (Jx specific)
i) Filing the complaint  date SOL tolled 
ii) Service within SOL period 

HYPO – 1st attempt of service was done right at the end of the SOL and done BEFORE filed in court, but was unable to give service of S &C. However, you received actual notice by other means. There is a claim that it is improper service.
Argue you got actual notice before the SoL ran out, but we’ll do it again anyway
Our attempt was proper, we tried!


II) Federal Rules for SOP on an Individual within a US judicial district
1) Rule 4(e) - to serve a D, P can either  
a) Follow the state law where district court is located or the state where SOP is going to be made OR 
b) Personal service  OR 
i) Leave a copy at D’s domicile =  dwelling place or usual place of abode “sufficient indicia of permanence” 
It can be significant how much time is spent there; ex: a summer home will usually not suffice if there is a more permanent place of abode
 with someone of:
1) Suitable age (age of majority; 13 too young)
2)  and discretion (not incompetent; language issues can present problems but actual notice will mitigate this problem) 
3) who resides there or
ii) Serving notice to an agent authorized by either appointment or by law to receive SOP 
2) Federal Rule for Waiver of SOP
i) Rule 4(d)(1) - for individuals and corporations
a) P may request a waiver of SOP and D has a duty to avoid unnecessary expenses of serving the summons 
i) Advantages of D waiving SOP?
1) Notice of suit b/c notice of P’s request must be mailed to D or his agent 
2) D’s answer period to complaint is 		extended from 20 to 60 days after the original request for waiver 
ii) Disadvantage of failing to waive right after request was made?
1) Imposes on them all expenses later incurred in making the SOP and the reasonable expenses incurred in collection of those expense  this includes attorney fees
 Waiving the right to service is NOT unconstitutional – constitution says ok
Could be overturned if unequal bargaining power
BUT CA by statute says cannot waive service 
Note – Does service of process allows waiver by contract BEFORE the dispute even arises?
Yes – under the Constitution
But CA has banned the practice in order to protect consumers

III) Federal Rules for SOP on Corporations
1) Rule 4(h) -  to serve a corporation, partnership, association, P 				must be served in a judicial district of US by either:
a) Following the State law where -  district court is located OR the state where SOP is going to be made
4(h)(1)b) Delivering the copy of the summons and the complaint to an:
i) Officer - President, VP, executive secretary, or treasurer   
ii) Managing or general agent 
iii) Or any other agent authorized by appointment or law to receive such SOP
Authorized  is in a position of “sufficient responsibility” such that is reasonable to assume that the person will transmit notice to proper authority 

c) Hierarchy of Methods of Notice 
i) Personal Service  - Best
1) Always constitutional the best
2) But in some cases, D are spread out so personal service is costly 
3) Some cases, D’s are unknown name and/or addresses

ii)Publication - Worst
1) The bottom of the barrel 
2) Sufficient to meet due process when D’s addresses and names are 				unknown, b/c too costly to find every D in order to serve personally  
3) P’s efforts must meet due diligence 

iii) Publication Plus – publication in supplication to some other act (certified mail, regular mail, posting at residence) to provide notice was held sufficient
· Ex. [Pennoyer] – publication +posting (ex. eviction notice)+mail = sufficient notice
· posting – high probability of actual notice
· [Shroeder] & [Greene] – posting on a tree + publication held insufficient
· Shroeder – condemnation case & Greene – eviction notice  = very important actual notice be received
· Look at it case by case
1) Effort to put D on notice is sufficient and has been found to have 			some advantages, but lower courts are more strict when ordinary 				mail seems to work more effectively 
2) Insufficient when D’s address is easily accessible from public records

iv) Mail (in some circumstances)
1) Sufficient to meet due process when name and address of D is known



NOTES
1. What if service is to someone who cannot understand the summons (ex. only speaks Korean?)
Is sufficient service b/c would see that it looks very official, and would know its important and get a translation = notice
As of now The Due Process Clause – does NOT require other languages
It is reasonably calculated to provide actual notice - Official looking

HYPO – Notice for long-lost heirs - housekeeper receives registered mail “addressee only”, but fails to give it to me
Statute requires – registered mail “addressee only” = constitutional
But service was not done according to the statute!
What is the remedy for not following the statute properly?
Do it again properly!
Even if you did receive actual notice, must still do it again properly – to avoid slippery slope of leniency so as to not undermine the statute
Take Away - Actual notice will not always remedy improper notice

d) Examples
1. [Mullane v. Central Hanover Bank] – (Notice to beneficiaries of a common trust was given by publication in a local newspaper. At the time of first investment beneficiaries with known names/addresses were mailed)
Did this method deprive the beneficiaries of due process?
Rule - Reasonably calculated, under all circumstances (practicalities and peculiarities), Notice & opportunity to be heard
a) Yes, but only for the P’s for whom the bank had names and addresses so should have been mailed  - was reasonable b/c were mailed before
b) No for the P’s whom the bank didn’t have names and addresses for b/c too costly to find everyone
c) No for the P’s for whom the bank had names, but no addresses for b/c too costly to find everyone 
Note – Personal service is the best, but here was impractical and expensive
Rule – In the case of persons missing or unknown, use of an indirect and likely futile means of notification, where circumstances permit NO other remedy  - notice is sufficient
Ct. held that beneficiaries whose interests/whereabouts could NOT be ascertained through due diligence, publication = sufficient notice
impractical and extended searches are not required – costly

2. [Jones v. Flower]  - (Two certified letters sent to D + publication  D never received the letters b/c he didn’t sign for them and they were returned to sender – violated due process of actual notice)
1) Why was the State required to take further steps to apprise D of the suit?
i) P knew methods of notice NOT reasonably calculated b/c they knew D hadn’t received  P must have due regard to the “peculiarities and practicalities” of each circumstances  
1) Here, D was facing a total loss of his home, which is a peculiarity that holds P to a higher standard

3. [National Dev. Co. v. Triad Holding Co.] (i.e.[Khashoggi]) – (SOP was left with D’s housekeeper in one of the many homes owned by D.  D contested SOP as violation of due process b/c it was not served in his usual place of abode or dwelling.)
Issue: Was the home his usual place of abode?
Rule: If there is “sufficient indicia of permanence,” then it is a dwelling/ UPOA.
 you can more than one UPOA, but only 1 domicile 
Analysis: 
a) Here, the sufficient indicia of permanence was -  full-time maid service, was remolding and time spent was comparable to other residences 
b) Further, D was present (establishes PJx) in the State when SOP was made, helped court find SOP was in line with due process b/c D was put on actual notice 

What if he had NOT been in State when SOP was made? (->no PJx)
a) Courts are split on this issue, 
i) Some Jx says actual notice is important so being in the state may be very important
ii) But some Jx’s state that if it is reasonably calculated that D will receive even if he is NOT in the state it is okay 

Take Away - Actual notice helps validate service it is however NOT the essence of statutory notice
The essence is follow the rules!

[Khashoggi] – does the statutory scheme, Rule 4 meet the requirements of due process?
Yes, meets [Mullane] case rule - notice reasonably calculated, under al the circumstances, under all circumstances, an opportunity to present their objections

		

VV) Subject Matter Jurisdiction  does the court have full competence to hear the case…  power over this type of claim
a) Basics - Subject Matter JX is independent of PJX
P has a choice b/w Federal or State court
1) Federal Court – has Limited Subject Matter JX – it can only hear cases as prescribes by the Constitution or Federal statutes
2) State Court – has General Subject Matter JX – can hear almost any claim
Exception – Federal Ct.s have Exclusive JX over admiralty, patent & copyright infringement and federal antitrust and securities claims
States are free to divide SMJx among whatever courts they establish
By constitution, statutes, subject matter or monetary (amount) lines 
3) Concurrent Subject Matter JX – P decides whether Federal or State court

Burden on the Plaintiff – must prove it exists, including amount of claim
Federal Courts lack of SMJx is a defense that cannot be waived
Even if P invoked the JX, they can later seek dismissal for lack of JX
P would have to start the claim over again

I) Federal courts have Limited JX
	i) Established by Art. III, Section II Clause I
	ii) 2 Types 
		1) Federal Question  claims arising under 
			a) Federal Statute  statutory claim [S.1331] (gen)
			b) Constitutional  constitutional claim 
		2) Diversity of Citizenship or Alienage (provides a forum free from local bias)
			a) citizens of different states
			b) [S.1332 (a)(2)]– alienage jurisdiction citizen of State v. foreign citizen
				 but alien v. alien must be in State court       

b) Diversity of Citizenship - Provides a neutral forum free from local bias/influence for resolution b/w citizens of different states
[Erie Railroad] – Rule - Federal Ct. sitting in a diversity case must apply the same law that the state in which it sits would have applied –biases and all
Note - If diversity then SMJx in every Federal district
	a) Federal v. Constitutional limits on diversity JX
		1) Constitutional Rules
			i) Requires only minimal diversity [S.1335)a)(1)]  there must be at
                                       least 1 adverse claimant of diverse citizens
                       no amount requirement
	 	2) Federal rules
			i) Requires complete diversity  [Strawbridge v. Curtis] 
				a) met only if ALL P’s are diverse from ALL D’s
				b) exceptions to complete diversity can be created by Congress 
					ex: Interpleader Act only requires only minimal diversity 
			ii) Limited to claims that exceed $75K [S.1332]							            a) can’t be legal impossibility 
				b) must exist at time of filing 

	b) Diversity of Citizenship (NOT alienage) Citizenship = Domicile
		1) Rule – Established at the time the complaint is filed
	           I) Subsequent events do not affect diversity, as long as it exists at filing 
		2) Deemer Clause §1332 (4) - Citizen of foreign state with Permanent Resident  Alien (PRA) status will be deemed a citizen of the state where they are domiciled for the purposes of diversity
			i) Intended to reduce the number of diversity/alienage cases in Fed.Ct.
					a) If it creates diversity then NOT used			
		3) Domicile  - true, fixed and permanent home  residence + intent to remain there indefinitely and return when you leave 
			i) Rule - you can only have one domicile 
			ii) Being a resident is necessary but NOT sufficient 
			iii) Change of Domicile requires:
				1) taking up residence in a different domicile AND 
                              2) intention to remain there
                  3) Evidence of intent - Voter registration, purchase of house,     paying taxes and in-state college tuition, driver’s license
				Note -  can be changed for the purposes of creating diversity 
Citizenship = both citizen of that State and the U.S. and domiciliary of that State
Residence is insufficient

1. [Strawberry v. Curtis] – Complete Diversity – (Some of the D’s were citizens of Massachusetts, except Curtis who was a citizen of Vermont and served in Vermont. Some of the P’s were citizens of Massachusetts)
Complete Diversity Rule  - Diversity JX exists only if all plaintiffs are of diverse citizenship from all defendants
This is an interpretation of the statute NOT the constitution:
Federal Interpleader Act – grants Federal subject matter JX based on “minimal diversity”
Requires at least one adverse claimant of diverse citizenship from another
Note – citizenship is NOT the same as residence

2.  [Mas v. Perry] – Diversity, Determining Citizenship - (Mr. Mas was a French citizen studying in Louisiana. Mrs. Mas was a MS citizen studying in LA. After school, not sure to move, so stayed in LA and rented an apartment from Perry (LA citizen). At the time of marriage, both Mr. & Mrs. Mas were domiciliary of Mississippi. They sued Perry in Fed Ct. on diversity, for damages for invasion of privacy.)
Rule  3 rules for establishing diversity. The claim must be between :
1) § 1332(a)(1) - citizens of a different states
2) § 1331 (a)(2) - citizens of a state and citizens of a foreign state   alienage 
3) PRA and citizen of state 
Issue: was there of JX?  yes 
            Rule: adverse claimants must have complete diversity [Strawberry]
D contested diversity on basis that Mrs. Perry was domiciled in LA  NO b/c she retained her MS domicile! 
		a) marriage doesn’t automatically change domicile
Rule – An American women is NOT deemed to have lost her U.S. citizenship solely by reason of her marriage to an alien. = Citizenship is NOT automatic with marriage
Ct. held that Mrs. Mas is indeed a citizen of Mississippi her domicile was not disturbed by her time in Louisiana as a student – lacked requisite intent to remain there
· Your original Domicile is where you were born (where you originated)
· Therefore we COMPLETE Diversity – it can stay in State Court

OVERVIEW
1) Diversity of Citizenship Test
i) U.S. Citizen AND
ii) Domiciled in U.S. State
Must have citizens of different states
2) ALIENAGE Test
i) U.S. citizen of a state
ii) Versus Foreign citizen
1. Domicile is irrelevant
2. Citizenship only
3. Two aliens cannot sue in federal court

3) Permanent Resident Alien
i) If PRA  NO alienage
PRA is deemed citizen of state of domicile
a. Deemer Clause Only allowed when it destroys diversity/alienage
i. Not allowed to create
b.  Must meet qualifications of diversity of Citizenship
c. BUT PRA cannot sue another alien under Const.
i. Can sue under statute, because PRA considered citizen of his domiciliary state

ii) Estate of a Decedent
Legal representative of the estate of a decedent shall be deemed to be a citizen only of the same state as the decedent
Same holds for infants and incompetents

4) Aggregation to meet amount in controversy
a) Can be added together if amounts against different D’s “to a legal certainty” add up to over 75K
Does NOT have to be related to one incident
b) Subsequent events do NOT destroy amount requirement as long as it was in good faith at time complaint was filed.
P winning less than 75K may be required to pay D’s costs, but that does NOT include attorney’s fees.
c) CANNOT aggregate if more than 1 P
Each P must meet amount requirement

5) For Purposes of Diversity – DC, Puerto Rico & Territories are all considered a states

HYPOS 
a) What if Mr. Mas was a PRA in LA?
 NO complete diversity so case would be removed to state court, but under the constitution, sufficient b/c minimum diversity met
b) What if P is NOT a citizen of a foreign state, but they are domiciled in a foreign state?
Ex: D domiciled in UK, but still US citizen vs. P citizen of NY
NO alienage b/c D not citizen of UK.  No diversity of citizenship b/c D domiciled in    foreign state  so case must be in state court.
c) P = US citizen domiciled in DC v. P US citizen domiciled in CA
 Diversity b/c DC, Puerto Rico, Guam and Samoa  are considered states for purposes of diversity  

HYPO 1 – Mrs. Mas is domiciled in Mississippi at the time of suit, but 6 months later, she becomes domiciled in Louisiana. Is there still diversity of citizenship with the D from Louisiana?
Yes – the domicile is determined at the time of filing – it’s a time certain
P gets the initial choice, but won’t let manipulate if the case goes bad, by trying to change domicile to destroy diversity

HYPO  2 – After the jmt for D from LA, Mrs. Mas finds out that there was a mistake regarding diversity at the time of filing the lawsuit. Can she appeal based on lack of diversity?
Yes – even the P can appeal, b/c SMJX you can’t waive or consent to 

HYPO 3 – Mr. Mas is a citizen of France and domiciled in France b/c he never established domicile in LA. Therefore it is clear that he is a citizen of France. What if at the time of filing he had changed his domicile to LA?
Rule - He’s still a citizen of another country, as far as aliens are concerned it is citizenship that controls!
Would there be diversity with the D from LA?  -No

HYPO  4 – Mr. Mas is a PRA who is domiciled in LA. Would he be a citizen of LA, under the “Deemer Clause” of S.1332?
No diversity, b/c under the deemer clause it is the domicile that controls

HYPO 5 – Mr. Mas is a citizen of France, he is a PRA, but has not yet decided that he wants to stay in LA. Is he a citizen of France? LA?
Not a domicile of LA – so Deemer Clause doesn’t apply
He lacks intent to stay, even though he resides there
So he is a citizen of France! - alien
He doesn’t fit into the Citizen of a state situation
3 Categories – 1) Citizen of a State 2) Alien, 3) PRA – Deemer Clause

HYPO 6 – Mr. Mas marries Mr. Mas. She goes to live with him in France. She loves it there and wants to stay. Is she is citizen of France? Mississippi? Or “Limbo-land”?
· She’s still a U.S. Citizen, but she’s domiciled in France (residing + intends to stay)
· But she’s NOT a French citizen
· She’s NOT a PRA/Domiciled
· Not an Alien – b/c NOT a citizen of France
· Not a Citizen of a State – b/c she has changed her domicile!
· Requires domiciled + citizen of state
· She’s is in Limbo-land – she doesn’t fit into any one of the categories!
· She CANNOT file suit if Federal Court BUT she can go to State Court
She can pick any state as long as there is PJX over the D 
Can the Federal district court exercise SMJX over the whole case?
· No – it destroys the whole thing in Federal court
· Would have to bring suit in State court [Exxon Mobil]

If there is diversity, can she pick any State, concerning SMJX?
· Yes, every U.S. District court in the U.S. would have SMJX as long as there is diversity
· But the limit is whether every district court would have PJX over the D

HYPOS in Notes 5 (p.188)
A) P from NY, D from CA. P has intent to change domicile to CA and sets out to drive to her new home. On the way she has an accident tin NV with a citizen of CA. Diversity? Is P a citizen of NY? NV? Or CA?
· Look at the domicile at the time of filing
· CA – no! – intent, but she’s not there
· NV – no! – not intent to stay
· NY – yes! She keeps until she changes domicile
· So yes diversity

B) P citizen of TX files diversity suit against D citizen of OK.  Then later P changes his domicile to OK. Is there still diversity?
· Diversity? – Yes, its at the time of filing that controls, he was a domicile of TX
· Ethics – is it ok to advise client to wait to change domicile until after filing suit?
· No – he’s already established in TX, and its legal advice that he can choose to accept or not
· What if he was in OK, and you tell him to move in TX? Then can change it back after filing.[Foundry co. v. Heiden]
· Ct. said nice try, doesn’t change domicile

C) D is a citizen of U.S., but domiciled in New Zealand = No Diversity of citizenship b/w the states. D is in limbo-land, she’s in b/w being a citizen of a state and being an alien (not an alien b/c not citizen of NZ). P is a citizen of the U.S., and domiciled in NY. 
· Deemer Clause, 1332 & 1331 are all irrelevant
· She could bring it to State Court

D) P is a citizen of the U.S, domiciled in the District of Columbia, sues D a citizen if the U.S., domiciled in CA. 
· District of Columbia 1332(e) is NOT a State – territories, District of Columbia = extends state to mean more than just the 50 states

HYPO 7 – P is U.S. citizen of NY, suing a French citizen, domiciled in NY. 
= Alienage b/c we do not look at domicile, domicile does NOT control

HYPO 8 - P is a U.S citizen of NY. D is a French citizen domiciled in France.  
No diversity, citizenship controls, not domicile – it can be in Federal Court


Deemer Clause –Domicile will control - purpose, to get rid of a lot of cases, keep them out of federal court and keep them is state courts
· Foreign citizen
· PRA – refers to staying in the U.S. in general
· Domiciled in a State  - idea that they don’t need protection b/c domiciled in the same state

HYPO 1 – P from France suing D from France, who is a PRA, domiciled in NY. Is it Constitutional?
· No! b/c he is still an alien (look at citizenship) and aliens can’t sue each other in Federal court
· Intent of congress is to DEFEAT diversity – unintended consequence of deemer clause is to create diversity where there otherwise would not be diversity
· France v. deemed citizen of NY
RULE - Some courts said will only apply Deemer clause when is DEFEATS diversity and NOT where it creates diversity
· [Arai v. Accord] – Deemer clause, said look at it like D is BOTH a citizen of France and NY, still 2 aliens, so it has to go to State Court = INTENT of congress


Citizenship of Corporations [28 U.S.C. S1332 (c)(1)] – A corporation shall be deemed to be a citizen of ANY state:
1) By which it has been incorporated AND
2)   of the state where it has its principle place of business (PPOB)
A corporation has ONLY 1 PPOB and it is a citizen of wherever it is incorporated
potential for dual citizenship

HYPO – Acme Corp is a incorporated in DE, has headquarters in NY, has a manufacturing plant in PA, sells its products in all 50 states. What is Acme’s citizenship? – DE?
· Main business is manufacturing, and only one manufacturing plant
· NY is the nerve centre
· Rule - Only have to resort to the Nerve Centre, when there is a main activity and it occurs in only one place
Conclude Acme is a citizen of DE and PA for the purposes of diversity


c) Determining Citizenship of Entities   
	1) Corporations -  the thing itself, not its people
i) 1332(c)(1) - citizen of any state where it has been incorporated AND one state  where it has its principal place of business (PPOB)
		a) NOT domicile, which is for individuals only 

· ii) Use the Total Activity Test [Olsen] to determine PPOB  Look at which factor dominate to determine what to apply (nerve or muscle test)
Weight is given to that which applies to the specific facts or makes most sense in particular case.
Most courts recognize that determining a corp.’s PPOB requires consideration of all the factors discussed in [Olson]
Pick 1 of the below:
1) Nerve Center Test - the place where a corp. has an office from which the  business is controlled and directed use when:
				i) Operations are far flung and varied activities are carried on in 
                                 different places
					a) Where the decision-making authority, usually its 
                                              headquarters (“brain”) is most significant 
						1) financial and managerial decisions 
						2) records and bank accounts 
				ii) Passive Activity only  when investing in a place only, and not  
                                              doing any building/ manufacturing, then the “brain” is most 
                                               important 
2) Place of Activity/Muscles Test  use when: 
       i) There the sole operation is in one state and executive offices in another 
         then the place of activity is the most significant
			 what are the factors? [Olsen]
				i) manufacturing plant
				ii) sales 
				iii) bulk of profited activity
				iv) many employees are there
					a) little fear of bias b/c connected with the community 
				v) substantial investments
                   ii) The corp.’s PPOB is the location of the bulk of the corp.’s production 
                       or service activities


1. [Randazzo] – Corporation – (Bevco)
Diversity JX – requires both the state of incorporation & principal place of business must be diverse
Plaintiff has the burden of proof of diversity – P only mentioned incorporated not PPOB
Could have the principle place of business have been inferred? – a corporation CANNOT be domiciled! Only people can be domiciled!!!
Rule – a corporation will be deemed a citizen of any state by which it has been incorporated and of the State it has its principal place of business
“registered office” in PA is not equivalent to principal place of business
Domicile in PA is an indicator of incorporation but not sufficient evidence
Rule – Corporations with dual citizenship , P does NOT have the choice of alleging only one’s of the corporation’s citizenships
CT. held that P failed to show both state of incorporation and principal place of business, therefore, Cannot determine Diversity of citizenship - Dismissed



2. [Olsen] – Corporation – (P, company incorporated in Illinois, with sole manufacturing plant in Winona Mississippi. Olson in executive office in Chicago, Illinois – major corporate & financial decisions. Olson in Winona – sole manufacturing. )
Total Activity Test – Nerve Centre Test + Place of Activity Test - Decided based on the totality of the facts & circumstances
I) Nerve Centre Test – Where corporation is engaged in far-flung and varied activities in different states, its principal place of business is the nerve centre from which it radiates out to its parts and which its officers direct, control and coordinate all activities without regard to locale, in the furtherance of corporate objectives.
Office from which its business was directed and controlled
Principle place of business is Illinois
Far flung? More than one base of operations! (ex. If 2 to 3 manufacturing plants that were relatively equal)
Place of Activity Test – If there is only one place of activity, the sole operation is in one state with executive offices in another, then we use the Principal place of business is where final decisions are made on corporate policy
General Rules
1) Activities are far-flung, the sole nerve centre is more significant in determining principal place of business
2) When corp. has its sole operation in 1 state and executive offices in another, the place of activity is regarded as more significant
3) When the activity of the corp. is passive and the “brain” of the corp. is in another state, the site of the “brain” is given greater significance
Passive – activity is mainly in investment, not manufacturing or sales
4) look at the totality of the facts


2) Partnerships and Limited Liability Companies (LLC) - an aggregation of the members of the business 

1) Partnerships - An association of two or more persons to carry on as owners a business for profits
a) The business is considered a citizen of ALL states of which its members are citizens  
i)  look to citizenship of every partner

2) Limited Liability Partnerships (LLP)
i) Hypo #1 (p.80 wrkbk) – P is from ND, Friends Inc. is incorporated = citizen of CA, is passive have spread out their investment equally, thus must look at the nerve centre –where their investment decisions are made
ii) Hypo #2  (p.81) – LP’s are like shareholders, not meant to run the corp, so are protected. General Partner is liable
(1) Bright Line Rule – treat Limited Partnerships like Partnerships –Rule – look at the citizenship of EACH of its members
iii) Difference with PJX we look at the WHOLE partnership for substantial connections with the forum, for SMJX we look at the individual members


ii) Limited Liability Corporation (LLC) – Share characteristics of BOTH corporations & partnerships  look to citizenship of every member 
a) On an exam a LLC will be treated as a LLC, not a corp.
b) How do we know if a LLC should be treated as a partnership or a corporation?
		1) State laws establish a bright line we treat it like a partnership [Belleville] –>
              Rule – citizenship of EACH member
			Examples
				a) LLC  1) Corporation (incorp in DE/PPOB in PA) +
  					     2) Partner VA v. D (incorp DE/ PPOB VA)
				 NO JX b/c not complete or minimum diversity (DE and VA)
				b) LLC JX  1 member = TX; 2 member = MEX v. D MEX 
				 NO b/c at time filing it was alien v. alien [1332(a)(2)] 
If a partner is a corporation, then that partner’s citizenship is determined by applying §1332(c)(1)


iii) Unincorporated Associations – (Partnerships, Unions, most lawyers and Health insurance companies) Own the business together and make the decisions together
Individually liable for the decisions
Rule - Citizenship – look at the Citizenship of EACH of its members
Almost all union cases will go to state court
Law of State of formation determines if business is incorporated or unincorporated.
Look at the label given by state of formation
If State law says it is a corporation, it is regardless of if it doesn’t look like one

HYPO 1 – LLC - P is an LLC, member #1 is a  corporation incorporated in DE and Principal place of business in PA. Member #2 – is a partnership and all members are from VA. D is a corporation, incorporated in DE, members in VA.
DE & DE for corporations = no diversity
VA & VA for principal place of business = no diversity

HYPO 2 - P corp, incorporated in DE, members in MD, VA, DC & PA. D is an insurance association, MD, District of Columbia (DC) – can be treated like a State for SMJX
At this point we can’t decide

HYPO 3 – P, LLC (members were TX & MX) v. D of Mexico. No one noticed that there was no diversity, but by the time they noticed, the MX P’s had left.
Rule – diversity is established at the time of filing, alien on both sides no JX
What happens after doesn’t matter

HYPO 4 – Someone dies in a hospital, decedent, and wants to sue the hospital. D is from Mich & H is from Mich and want to sue in Federal court. Uncle Fred is from Montana, and who will represent the estate of D? Which citizenship controls? The Decedent? Or the Executor?
Bright Line Rule – S.1332 (c)(2), it’s the decedents citizenship that controls, doesn’t matter about the executor.

1. [Belleville v. Champaign] – (D, Champaign, LLC – Principal place of business in Illinois, incorporated in DE. P, Belleville (BCC) – incorporated in Illinois (at first mistakenly claimed in Missouri) and principal place of business in Missouri (MO). C counter claimed for $220k, and said that the SMJX was correct in order to maintain the $220k. 2nd Circuit says everybody was wrong (TC, P & D)! about the citizenship of the D (BCC))
Rule – Unincorporated enterprises are analogous to partnerships and take the citizenship of every general and limited partner
D had partners in Illinois and Missouri – can easily find out of place of incorporation, P should have checked before filing, the D should have checked before answering, & the TC judge should have checked before deciding
IL on both sides, therefore $220k goes out the window - No Diversity JX!
Rule - Federal ct. cannot decide w/o SMJX  State Court!
The cost of the doomed foray should fall on the lawyers, not the innocent clients
Federal courts have power to impose sanctions EVEN IF they don’t have subject matter Jx.
Rule – Cannot waive SMJx




d) Assignment of Claims
		i) In General, tort claims are not assignable, but contract claims are
      ii) § 1359 - Collusion with the intent to manufacture diversity in a district court   where there would otherwise be none is improper
			1) look to see how much of the judgment the assignee has agreed 				to give to the original claimant   is she a mere “collection agent”
				 if it is so substantial that a court finds it improper, the 					                court will ignore the citizenship of the assignee for 						    diversity purposes

HYPO 1 – Assigning Your Claim - P of CA, has claim against D of CA. P wants it to be in federal court. Assigns right to claim to X from NY – “if you win I’ll give you 5% of whatever is recovered” – is this valid? Not really assigning, actually keeping 95%!? 
·  Collusion – getting together to create diversity (FRCP p.180)

HYPO 2 – Husband domiciled in NY and wife domiciled in CA are getting divorced
Clearly there is diversity here, BUT if the case is for divorce, alimony or custody
· Then judicial economy says better administered in state court b/c expertise in state court
Rule – No diversity JX if divorce, alimony or custody
Rule – If there is such a tort b/w husband & wife and there is diversity it can be brought into Federal court 
· But if it relates to divorce then no diversity!
· [Anna Nicole Smith] - Probate (Anna) P form NY and W from CA, probate (tries to decide who gets the property of the decedents) will says no diversity
· Different if it’s a tort/negligence


e) Representative Suits 
i) When litigating a decedent’s estate, who’s citizenship controls? the decedent’s or the executor’s?
1) §1332(c)(2) - for diversity purposes, the court will look to the citizenship of the decedent, minor or incompetent, not the representative 


f) Federal Question under SMJX- the district courts shall have original Jx of all civil actions arising under the Constitution, laws, or treaties of the U.S.”
Constitution Article III = more broad
ANY issue in federal law raised by claim
Either by P or D will meet arising under
Rule - Constitutional Tests - Requires only that Federal law be “an ingredient” to the case, but NOT the Federal Question Test

 Federal statute §1331
1) The Well-Pleaded Complaint Rule - Narrow interpretation of S. 1331
Article III S.2 – Judicial power shall extend to all cases ARISING UNDER this Constitution
28 USC S.1331  - the District Courts shall have original JX of all civil actions ARISING UNDER the Constitution 
		2) Centrality of the Federal issue
            i) the US Constitution 
		      ii) Specific statues where Fed. Ct.s have exclusive JX 
			1) patents  claims of infringement 
			2) bankruptcy 
			3) admiralty 
		      iii) §1441(b) – There is no regard to the citizenship/residence of the parties
		      iv) No amount requirement for Federal Question claims 
 Federal Statues 
1. The Well-Pleaded Complaint Rule  - [Motley]
	1) The federal question must be in P’s claim itself
		a) NOT as an anticipatory defense or in D’s counter-claim  
			Ex: a claim alleging breach of contract and the unconstitutionality of 
                                         federal stature P anticipated D would base his defense on was 
                                         insufficient for Federal JX.
2) What is the rule then regarding arising under?
The original claim must arise under federal law.
The claim for federal Jx cannot be used if used to anticipate a defense
AU looks at P’s claim
Does NOT look at anything having to do with D


Rule - Constitutional Tests - Requires only that Federal law be “an ingredient” to the case, but NOT the Federal Question Test

1. [Mottley] – The Well-Pleaded Complaint Rule – (To settle a previous claim the railroad had given the M’s lifetime passes. The passes were honored until a federal statute forbade railroads from giving such passes. D’s defense is that it can’t issue passes b/c of the Federal Law)
P’s claim = breach of K – which is not based on Federal law, but is State law
Note – tort and property claims are also generally based on State law not federal law
Ct. held that there was NO diversity of citizenship and there was no ground for jurisdiction, except that the case was a suit “arising under the Constitution and laws of the U.S.”- but this is not enough
Rule – A suit arises under the Constitution and the laws of the U.S. only when the P’s statement of his own cause of action shows that it is based upon those laws or that Constitution – it must be in the plaintiff’s claim/cause of action.
It is NOT enough that a P alleges some anticipated defense

[Tennessee v. Union Bank] –  (P’s claim –Banks owes state taxes. D’s Defenses - Bank is immune from taxes, taxation would violate the US Constitution)
Rule - A suggestion of one party that the other will or may set up a claim under the Constitution or laws of U.S. , does not make the suit one arising under that constitution or those laws

Well-Pleaded Complaint Rule – For the purposes of determining Federal Question JX, Where a complaint contains matter beyond the claim itself, the Ct. ignores the surplus language and looks only to the essential elements
No anticipated defenses or other extraneous material
Has the effect of funneling many questions of federal law out of the federal courts and into the state courts!!! 
Basic Rule – we base JX on the time when the P raised the claim – at which time there was no defense raised!!!!
Affirmative Defense – I may have done something bad, but I still win b/c of this statute
Counter Claim – defendant files a claim against the plaintiff in a pending case
Is NOT part of P’s Well-Pleaded Complaint – Rule – Federal JX generally exists “only when a federal question is presented on the face of the P’s properly pleaded complaint”
Thus a counterclaim – which appears as part of the D’s answer – cannot serve as a basis for “arising under” JX

HYPO 1 - Pam’s claims Breach of K for failure to pay royalties. D’s Defense – P doesn’t have a valid patent. P’s complaint – I have a valid patent and right to contract for royalties.
Rule – look at what’s in the complaint! As long as not anticipating a defense
Is there no SMJX in federal court b/c this is anticipating a defense! The breach of K claim has nothing to do with the patent! = State court
Note - Odd considering that patent infringement is exclusive to the federal courts, but this case is NOT a patent infringement case, it’s a regular breach of k claim!

HYPO 2 - P’s claim – patent infringement. D’s Defense – P’s patent is invalid. P’s complaint – I have a patent, D infringed my patent
Must go to federal court b/c it’s a patent infringement case!

HYPO 3 - Well-pleaded Complaint Rule – P’s claim – possible federal question. D’s counterclaim – federal question. Can federal question JX depend on the counter claim of the D? – D saying you owe me money!
P’s claim is NOT federal question
Cased on counterclaim is there federal question? – No must be at the time/contained in P’s claim = bright line rule

HYPO 4 – [Mottley] Try Again – Why didn’t the SC object to SMJX when the M’s breach of K claim filed in State court appealed?
B/c was the same case, but it came from a different statute = different interpretation, it arose through the state courts and following correct procedure made it to SC
1st attempt originated in the Federal court – USC 1331 = No Federal Q
2nd attempt originated in the State court – 28 USC 1257 = Yes Federal Q
Tell us that Art III S.2, A/U (Arising Under) = its ok to raise the federal constitution as a defense = test is much broader


[Osborn] - Federal issue must only be an ingredient to the case
Anything federal in the case is enough to meet AU requirement = Ingredient Test

CREATION TEST - Does a federal statute provide P with an express or implied cause of action?
If YES court can exercise SMJX based on Federal Question
If NO  next step is to examine whether there is SMJX based on Federal Question by reference to the Substantial Federal Issue Test.

  SUBSTANTIAL FEDERAL ISSUE TEST - Is P’s claim based on STATE law such as tort, contract, or property?
If YES, is the resolution of P’s claim dependent on a point of federal law?
If YES  SMJX / FQ
If NO  NO SMJX/FQ

NEED TEST - When there is a need to decide a federal issue to resolve the case, there will be Federal Jx, even if the claim is created by State law.

1. [American Well Works Co.] – (Sued under trade libel law, P alleged D wrongfully accused P of infringing D’s patent on pump)
i) YES to Osborn Test
ii) NO to AU – cause of action did not arise out of federal issue
Arose out of state trade libel law
Would have had to have claim patent infringed  Federal Law

2. [Merrel Dow] – (Claim that D mislabeled the drug in violation of FDA act which was prox. cause of P’s injuries (birth defects))
i) There is an ingredient (violation of FDA act)
ii) Fails Creation b/c was a tort
iii) There is substantial federal issue that needs to be resolved to decide the case
But NO FQJx
No private federal cause of action
“When a lawsuit does not “depend necessarily” on a substantial question of federal law, a federal court does not have FQJX and removal is inappropriate.”
“A complaint alleging a violation of a federal statute as an element of a state cause of action, when congress has determined that there should be no private, federal cause of action for the violation, does not state a claim “arising under the constitution, laws, or treaties of the US””
3. [Grable v. Darue] – (Issue was whether IRS notice was adequate).
Only issue and will most likely be a factor in future cases
Refines SUBST. FED. ISSUE TEST

Grable SUBSTANTIAL FED. ISSUE TEST - Determines if FQJX exists when there is a fed. Issue claimed to be a part of a state-created claim.
After determining claim not created by fed. Law, ct. examines whether:
The state-law necessarily raised a state federal issue
The fed. Issue is actually disputed and substantial (the only fed. issue in case)
The fed. Court may entertain the claim w/o disturbing any congressionally approved balance of fed. and  state responsibilities
 Third factor most important - If case is decided, will it settle the issue or will it give rise to a new flood of cases being filed in fed. ct.?
 Other questions include if need uniformity/expertise of Fed. Ct.
Policy: will this attract the hordes to fed. ct.? 
Fed. cause of action in a federal statute is not necessary condition, but is relevant for exercising FQJX over state-created claim
Fed. Statute resolved according to state law  NO FQJX

Negligence cases belong to state courts b/c hordes can come in
The question being answered needs to be one that can be settled across the board

Merrel Dow and Grable tell us that run of the mill tort cases will not FQJX

OVERVIEW - To invoke federal question Jx, the federal issue must be
Part of a well-pleaded complaint
AND a sufficient or central enough part of the dispute


2. Centrality of the Federal Issue to the Claim
	1) Rule – The Federal issue i) must be part of a well-pleaded complaint AND ii) be a sufficiently central part of the dispute
	2) Must call for deciding the meaning of a federal statue, NOT just mere factual application of a fed stature
		a) Is it infused with constitutionality?

 
1. [American Well Works]  NO Fed. JX – ( P sues D for slander (a State tort) b/c D said P infringed on D’s patent. Patents are established by US Law.)
1) Fed. ingredient? - Yes, patent 
2) Fed JX?  - No, b/c P’s claim was for libel based on State law
· 
IF P sued in State court, would federal JX “arising under” be appropriate? 
“Ingredient Test”  so it meets the Constitutional Test– Yes, part is based on federal law – whether D actually did infringe P’s patent
Why wouldn’t the Well Pleaded Complaint Rule be violated?  - we look at the P’s claim, NOT the defense and NOT a counterclaim. This case is different b/c the P has put the federal element as part of her claim.

Under S.1331 - No problem with the Well Pleaded Complaint Rule, but there is still the problem that this complaint is a State law claim!
Does the federal law create the claim? – this isn’t a patent infringement case, this a state tort law slander
[American Well Works] – Creation Test – we look at what law creates the P’s claim
even though the federal law creates the issue, it did NOT create the claim, it would not be allowed within the federal court
federal applies, when its patent, copyright etc.


2. [Smith]  Fed JX – (P said that the investment in bonds violated State law even though Federal law allowed it, and said it was unconstitutional, said breach of fiduciary duty = tort)
1) Creation Test [ American Well Works] - The claim was not created by federal law? No, it was created by state law
Need if the federal is unconstitutional, than the purchase of the bonds was not ok, and a breach of fiduciary duty and therefore P wins
If the federal law is constitutional – its ok to purchase the bonds, no breach of fiduciary duty, and P loses
BUT….
2) Was there Federal Question JX?  - Yes, and it was based on a State claim. 
Needs Test - B/c P’s claim was dependent on a Fed. issue such that P will win or lose depending on the constitutionality of the fed. act 
Rule -  a State created claim can invoke Fed Q JX when the federal interest is sufficiently substantial
[Smith] Rule – State law claim can give rise to federal question JX so long as claims that really and substantially involve a dispute respecting the validity, construction or effect of federal law”


3. [Moore]  NO Fed JX – (State tort liability claim that a company violates a Fed. safety statute)
Well-Pleaded Complaint?  - Yes, b/c P’s claim involved a fed statute  
2) Fed JX? - No, even though it seemed to pass the test created in [Smith]
3) Why? – B/c it would open the doors to Fed Ct. too wide! – Welcome the hoards! [Grable]
Creation Test – no doesn’t meet, American Well works creation test
Federal law issue – yes violation of the Federal Safety Appliance Act
Need Test – do we need to apply/interpret federal law to decide the case? Yes
IF violated, P would win
If didn’t violate, P loses

4. [Merrell Dow]  NO Fed JX – (P sued for the drug affecting pregnant women (children born without arms or legs) being misbranded – Tort case, negligence per se = more like [Moore])
1) If congress intended Fed. JX, would have provided a public cause of action
SC said there was no JX based on a State cased claim, embedded with federal law
Side note - Jury found there was no proximate cause b/w the misbranding and the defects
1) Seemed like in order to get into federal court, was requiring Creation Test – a federal right of action
Its not dispositive but relevant – [Grable] – said do not have to have a federal right of action
2) If you don’t have federal right of action, do you need constitutionality if not?
Could have a constitutional question, but don’t have to

[Merrell] – The missing cause of action is not always a requirement (door key) but required in the circumstances (welcome mat)
Said should not undermine congressional intent, 
But in Merrell, no welcome mat meant keep out!
Would have disturbed the balance, all of these run of the mill negligence cases would have ended up in federal court

5. [Grable]  Fed JX based on the “Welcome Mat” Theory – (State property claim involving personal SOP requirements under an IRS statute)
1) Creation Test - No, based on State law so NO JX under [American Well Works], but…
2) Fed JX?  - Yes, but why?
Need Test – do we need to decide this issue, yes – if it was served properly, if it was served properly then it belongs to Darue, if improperly G has a chance to get it back
a) Ps claim was dependent on a fed. issue such that P will win or lose depending on the constitutionality IRS statute
Rule - State claim with substantial federal interest then there will be federal question

b) Essential element of the claim involves a Fed. Q in dispute 
c) IRS Statute was the only issue
d) An IRS statute is most important for Fed Ct. b/c uniformity is important 
e) Once this claim is decided, it will be over  singular need for interpretation

RULE – 1) does the state law necessarily raise a federal issue [ look at Merrell, Smith, Moore] – Need Test –yes
2) is it actual and substantial –  Ct. found it was substantial – this was the only issue in the whole case = heart of the claim, 
allows for uniformity/certainty
3) may it entertain without upsetting the balance of federal and state responsibility
held it would have a microscopic effect 
Goldberg thinks the congressional balance that will be used the most to keep “the floodgates closed”

2 cases that say that we have Federal law when its based on a State claim [ Grable & Smith]
[Merrell] – went the other way, b/c congress didn’t intend it to go to federal courts, they are worried about a “welcome mat” for the federal courts, they want to limit the hordes of claims
Note – if we had another Merrell case, it would not get into federal court!

HYPO – Apply the [Grable] test to the [American Wells] Case:
1) Do we have a state created claim? – yes b/c it was under state law
2) Does it necessarily raise a federal created issue? – yes b/c the libel depends on whether there was a patent infringement
3) Is it actually disputed an substantial? –  unsure what is substantial – conclude “only” or “major”
Is the federal issue the only/major issue in the case? – No, also issue of threatening anybody who was going to buy P’s pump
4) Will it disturb the balance of federal Cts. hearing a lot of these cases when they really belong in state court? 
Yes – opens to the hordes, don’t want plain vanilla tort claims that incorporate a federal issue should not be allowed
No – b/c federal private right of action (i.e. patents) – this is relevant but not depository – and its not the main subject of the claim
[Empire] – the 2 cases, Empire v. Grable were said to be so far a part 
Goldberg – thinks [ Grable] test is better, BUT its not clear, there is a test we can write it down, but every difficult to apply


3. §1257 -  The SC may hear cases from state courts that involve a Fed. Q in either the defense or the P’s claim
	a) illustrates the constitution is more lenient than §1331

Federal Question
· One part of statute says whether there is a right of action, one part says where (what court has JX) – if its original and exclusive = 28 USC 1338
· If there is a federal right of action and the statute is otherwise silent on where, then can sue under 28 USC 1331, but you don’t have to bring it into federal court
· But can b/c its original, it is also concurrent so can bring it into state court

OVERVIEW
I) Issues for the Plaintiff (P’s point of view)
· When SMJX – SoL
· Where
· SMJX
· PX over the D
· Venue
· Choices
· State Court (usually prefer home state)
· State Court (D’s home = PJX)
· Federal Court – is this an option?
· Serve D = notice

II) Defendant
· Where
· State Court – ok
· “Welcome mat”
· Federal Court – Removal
· Courts of limited JX (narrow “doors” - 1331, 1332, 1333 and removal)
· Responses
· No SMJX
· No PJX (can contest PJX or default)
Improper Service or violated Due Process


VI. Removal   – permits a D to have a case originally filed in state court “removed” to federal court
D has narrow door opened to Fed Ct. if P files & serves in State Ct. – Difficult = favors P
	a) Removal limitations and rules from [Noble]
		1) D can ONLY remove to the US district court in which the State court sits
		2) Removal must be based on either 1) Fed. Q or 2) Diversity 
			i) If on diversity - §1441(b) case can’t be removed if D is a citizen 				of the state or forum where P filed 
		3) All D’s must agree to the removal to Fed Ct and join together 
      4) S.1436 (b) Must be filed in 30 days of service, even if a new D has been added unless the addition of that D makes the case removal 
How? -  D only has to file a notice of removal
			i) §1446 - there are two 30 day periods, beginning on the day of:
				a) the initial pleading 
				b) the pleading becomes removable 
		5) A failure to remove is binding on all subsequent D’s
			i) Why?  b/c all D’s must agree to remove so the original d must 				want to remove or no one can anyways 
		6) What if P adds a D that destroys complete diversity S.1447(c)? 
           Ct has discretion and may either:
			i) Deny the joinder if:
				1) The Ct asks P for the joint of the new D simply to defeat 					diversity and P says yes
			ii) Permit the joinder and remand the case to State Ct if:
				1) P has a good reason the doe D
      7) Removal and the doe D  the fictional D
			i) Why allow these?
				1) If a P didn’t know the identity of a D at the time of 					filing, they can add a doe ∆ to stop the SOL on their claim 					and allow them time to find the real D
			ii) What are the rules for using a doe D?  §1441(a)
				1) The doe D won’t have citizenship, but if the D who is 					substituted for the doe destroys diversity, than the Ct. will 					remand to State Ct
				2) But the Ct can refuse the joinder for any reason, 						including taking too long to find the D and then P would 					have to file separately in State Ct against the doe
                                               3) S.1441 a) (p.192) – the citizenship of D’s with fictitious           
                                                 names will be disregarded
		8) The 1 year rule
			i) If P dismisses a D who hinders diversity and the case becomes 				removable, than the remaining D’s can remove to Fed Ct if they all 				agree, within 1 year of the complaint filing 

What can the P do to NOT be removed from State Court? 3 Ways
· File in the State where D lives – but NOT optimal choice b/c you’ll have to travel, inconvenience and you lose the home court advantage, less hospitable
1. Join the non-diverse D
2. Sue in the State court where the D or where one of the D’s lives
3. Sue from $75k or less than the JX amount

[Nobel] – (P’s boats were destroyed by fiery debris chunks form a fire on D’s Prime Time boat, while berthed at Bradford marina)
· Nobel & Muir each filed separate suits
1) N   Brad - June 1989 State Court
· Added PT May 1990
· PT (removal) to U.S Dt. Ct. [S. 1333] within 30 days of original complaint [ S. 1441 b)]
· BUT B doesn’t want to remove!
·   (remanded back to State Court)
2)  M   Brad - July 1989 in State Court
· Added PT May 1990
· PT  ( tried removal again) for Improper service of D
·  remanded b/c NOT within 30 days of the original complaint [S. 1441 b)] 
· Now, The Court (Sua Sponte = by itself, the Ct. spoke up) and brought removal issue before the court
So when can a complaint be removed? 
· [ S. 1346 (b)] – Rule - if the initial pleading is NOT removable, and then it is amended, then it can be 30 days from the amended claim, then it becomes removable!
· Ex.  Diversity - Having a 2 D’s and non-diverse D drops out, then we have diversity and it becomes removable
So why wasn’t it removable here?
The original complaint based on admiralty was removable,  so it doesn’t apply here b/c this isn’t a case of non-removable to removable
· So Bradford controls! – B’s objection shows that he doesn’t want to remove, and all D’s must agree!
Why should they all have to agree?
· Statute says “defendants” – plural
· Need to have both D’s together to find out who was really liable, cannot split up the case

Unanimity Rule – all D’s must agree to remove; if one refuses the others simply cannot remove
· Only applies to D’s who have been served, if named in the complaint but not served = do not need to join
Rule – Federal court must have subject matter JX
Rule – Timeliness – must be filed within 30 days of D receiving service
Addition of a new D does NOT restart the time for removal when the complaint itself was removable
UNLESS the amendment sets forth a new basis of Federal JX, subsequent events do NOT make a removable case “more or again removable”
Ct. held that D’s failure to remove during the original 30 days = deemed a waiver of the right of removal = binding on subsequently added D’s
· Admiralty JX made M’s original complaint, like his amended complaint a basis for B’s removal
· B’s failure to or waiver of right of removal = binding on PT as a subsequently added D since P’s amendment didn’t change the nature of the action
NOTE -  the issue is split
· [Nobel] was the general Rule, but NO longer! As of 2008 11th Circuit, FL
· New Rule – its 30 days from the time of the amended complaint (i.e from PT) = Time limit is from the last served D
· But there still must be unanimity!
· Must still convince B to join!
·  [Brierly] – (P sued 2 D’s in state court. Initially, P only served D1, who failed to remove the case. Over 30 days later, P served D2, who removed the case.)
· Ct. rejected Nobel Rule and upheld the removal on the basis of the unfairness of allowing D1’s failure to remove to be binding on D2

Take Away - limitations
a) All D’s must agree=  unanimity
b) The Ct. may challenge sua sponte
c) Courts are split - last served D may remove within 30 days of amendment


HYPO  1 – P from AZ, D from CA, suit filed in U.S. District Court
· [S.1332] – (assume exceeds $75k)
· Doesn’t require D to be diverse from forum = ok
· Take Away – We honor P’s choice of venue
· [S. 1441] is more narrow

HYPO 2 -  P from MO v. D from CA,  suit in CA
· S.1441 b) – can’t remove b/c no diversity b/w D and forum

HYPO 3 – P from NC, D1 from SC, D2 from NC
· What if we get rid of the non-diverse D – could that be removed?
· S. 1446 b) (p.195, 2nd par.) – If the case stated by the initial proceeding is NOT removable (yes), and then the P amends the complaint so that its removable, then we have 30 days to file for removal from the date of amendment
· Exception - Absolute Rule – Diversity cases CANNOT be removed more than 1 yr passed the original action
· In this case the 30days wouldn’t matter if more than one year has passed

HYPO 4 – P from NC, D1 from SC, D2 from GA and filed in GA State Court
IF D2 was dropped from the case we no longer have the problem regarding where it was filed = removable
Rule - BUT this is only the case where is it’s the plaintiff who voluntarily dismisses D2, rather than say the court
(This isn’t in the rules, but the courts follow it)

Think of [WWV]  – an example of the plaintiff trying to get the case to trying to stay in State Court - Loophole issue
· WWV was a product liability Case – was this a valid claim? WWV & Seaway were very questionable D’s, could have they really have been liable?
· Rule (p.236) – [Peter Rose] – P cannot defeat removal by joining a non-diverse D against which he has no bona fide claim
· R from NY filed against
· Audi Germany
· VW NJ
· Seaway NY & WWV NY were out b/c no PJX, so then the case became removable
· Today wouldn’t work b/c of the 1 yr rule!
· But did the R’s screw themselves over? B/c they lost and had to start all over again in State Court
· [Merrell Dow] – is another example of this

HYPO 5 – P  feels should not have been removed b/c D failed to satisfy some requirement other than SMJX, what can P do?
S. 1447 c) – “A motion to remand on the basis of any defect other than lack of SMJX, it must be made within 30 days after the filing of the notice of removal” 
What if P failed/forgot to sign?
· If P failed to notice and file within 30 days, then P waives the objection
How is it different if the court failed to notice lack of SMJX?
· It has to be remanded! b/c Ct. lacks power to render a jmt! – It has no choice
·  BUT - Finality will trump – if SMJX has never been raised, not raised after the initial, nor the discovery period nor at trial, then it can be appealed! BUT once its final, we should not re-litigate the whole case if nobody raised lack of SMJX

HYPO 6 – P from FL, sues D from AZ in the AZ State court for damages of $25k. D can remove the case, why?
· 2 problems – 1) The amount in controversy is NOT met! Has to be over $75k!
· But even if it was over $75k, 2) S.1441 b) the D is a citizen of same state as the forum
· BUT its ok to remove b/c it’s a Federal Question – b/c it’s a suit for federal civil rights laws
· There is NO amount requirement for Federal Question
· This is an example of an EXPRESS violation of federal law
· S. 1446 b) – Rule – Any action having Federal Question shall be removable without regard to citizenship of residence or parties

HYPO 7 - P from IW, sues D from MN for $100k on Federal Securities Law, in MN State court
· S. 1446 b) – still removable regardless of amount or citizenship
· If its founded on Federal Question you don’t have to worry about the citizenship of the parties
· BUT “any other such action (i.e. if there is no Federal Question) shall be removable ONLY if none of the parties in interests properly joined and served as D’s, is a citizen of the state in which such action is brought”
· So could argue shouldn’t be removable
Goldberg thinks that removal should be allowed for hybrid cases

VIII) Challenging Jurisdiction (PJx & SMJx)  How will D react to P’s complaint?
2 Approaches to object to PJX:
1) Special Appearance – appear for the sole purpose of contesting PJX
Can only raise issue of PJX, if raise other issues deemed “general appearance” subjects you to PJX
Raising PJX and notice to remove case to federal court does not = general appearance
2) Federal Rule 12 – only governs practice in Federal court, but many States have a similar rule
Abolishes the distinction b/w general and special appearances by allowing D to raise several defenses simultaneously with an objection to PJX
	
Contest In Rem or Quasi In Rem JX
[Shaffer] – (Required D to either submit to PJX or forfeit property)
Many states permit a limited appearance – allows to appear w/o facing liability beyond the value of the property attached
Can raise any of 7 defenses, but must be a responsive pleading or by motion (both are paper documents)
1) Pleadings – documents setting forth factual and legal contentions of the parties required by 
Rules 8 & 9
an Answer - is a factual and legal contention
Ex. Of pleadings are Complaints & Answers
But note that vocabulary, a D “responds”
2) Motions – requests that the court order something
Is anything else that is NOT and Answer

a) Challenge To Personal Jx 
		i) Traditional Methods
			1) Special appearance  D makes an appearance in court for the 				sole purpose of contesting PJx  
				b) D can make a special appearance as well as file a notice 					to remove to Fed Ct without consenting to Jx
				c) If D does anything else, such as asserts an additional 					defense, he will have essentially consented to the court’s 					Jx over him general appearance 
			2)  Direct attacks  D makes a (12)(b)(2) motion to dismiss for 				                 lack of PJX		 	 
				a) If granted - then process is over
				b) If denied - D can then either:
					i) Submit to PJx and defend his claim on the merits
						 if judgment for P, D can appeal it on the 							              grounds of lack of PJx
					ii) Or appeal the court’s denial right away
				c) When should D use a direct attack?
					 When D has a strong case on merits 
			3) Collateral attacks  D does nothing (defaults) and P gets a 				                default judgment
				a) P must take his default judgment to where D is to 					enforce it through an enforcement proceeding
					i) This is a new proceeding in which D can claim the 						default judgment lacked PJx
						1) If Ct finds No PJx - P must re-litigate
                                                      2) If Ct finds PJx - D can’t defend his claim 							on its merits and P’s enforcement proceeds
				b) When should D use a collateral attack?
					 When D has a weak case on merits
		***Can direct and collateral attacks be mixed? [Baldwin] 
				 No, D must pick one and stick with it for the sake of judicial 					                economy 
		ii) Modern Methods  Rule 12
			1) Pleading - bringing of factual claims and legal defenses 
				a) “Responsive pleading - to P’s complaint the Answer
				b) Can have 12(b) defenses (below) & factual admissions 					                and denials that are outside12(b)
				c) Must respond to each of P’s allegations
				d) A defense is waived if D doesn’t include a defense in his 					                first Answer 12(h)
					i) When should D use this tactic?
						 When D is sure he has no liability for P’s 							claim, but he may be subject to PJx (has some contacts)
	2) Motion to dismiss  this must be made before an Answer
			a) Can include 12(b) defenses
				i) When should D use this tactic?
					 When D is sure he won’t be subject to PJx, 					                            but is unsure about his liability for P’s claim
			b) All 12(b) motions can be joined 12(g) but D only has one 				               chance to make them  limitation on further motions
				i) A defense is waived if D doesn’t include it in his first 				                          motion to dismiss 12(h)
	3) The 12(b) Defenses
			a) Subject Matter Jx - Not waivable, so can be raised at any 				                                               time in a direct attack 
			b) Lack of PJx 
			c) Insufficient Process (of summons or complaint)
			d) Venue 
			e) Insufficient SOP
				*** b) – e) are waivable, so if NOT included in the 1st 					motion to dismiss or Answer, then those D has waived those defense 
			f) Failure to state a claim upon which relief can be granted
			g) Failure to join a party under Rule 19
				*** f) – g) are waivable unless there has been judgment entered 

b) Challenge to Federal SMJx  - Lack of SMJX is not a waivable defense
		i) D should ONLY use a direct attack
Rule – even the party seeking to invoke the federal JX can raise it after losing on the merits
Note – can be estopped from raising lack of SMJX in instances of bad faith
But Baldwin Rule – a D who litigates the issue of SMJX and loses cannot challenge it again in a separate action = one bite at the apple

Rule – Cannot raise issue of SMJX in a collateral suit, but can on appeal
[Chicot Country] – Held that validity of statute should have been raised in the first proceeding, and not after the Ct. had approved its final decree
Why? – Bootstrap Principle – court have JX to decide their own JX
[Rest. Second of Judgments] – permits a D to attack collaterally a default judgment based upon lack of SMJX
EXCEPT where granting relief would impair another person’s substantial interest of reliance on the judgment
But – Some modern courts have allowed collateral attack on default judgment where the sole issue is lack of SMJX


Rule 12(b) OVERVIEW
12 b) (1) – lack of SMJX – is never waived at least not in Direct Attack b/c Rule 12 (h) (3) 
 court must dismiss the action if it discovers it lacks SMJX

12 b) (2) – (5) – can be waived if they are NOT included with other defenses in the first motion
Must bring them all together! 
If you fail to bring these 3 together they are waived – in either the first motion or the Answer
12 b) (6)(7) – are dealt with in 12(h)(3) – they are not waived all the way up until the end of the trial = if you don’t bring them initially, then you don’t waive them, can bring them later during the trial
ex. Think where D knew they weren’t liable for the faulty valve . If you know you aren’t liable but think you have a good case for lack of PJX – it is better to just file an Answer denying liability! And put argument for lack of PJX in the answer
But if you aren’t sure of whether you’re liable, but are sure lack of PJX, then bring a motion for lack of PJX first
b/c if you don’t bring an objection, you waive it!

HYPO – D moves to dismiss for insufficient service of process. After the motion is denied. D files an Answer, asserting the defense of lack of personal JX. Why is the PJX defense waived?
12 b) (2) – PJX must be brought within the initial motion together! With 12 b) (2)-(5) or else you waive the defense

Note - You have an Absolute choice – bring PJX in the answer or a motion, can’t do BOTH!

HYPO 2 – D moves to dismiss for lack of PJX and improper venue. After motion is denied. D files and Answer asserting defense of failure to assert a claim under Rule 12 b) (6). Is the defense timely?
Yes – 12 h) (2)  - can be raised at trial

HYPO 3 – D raises 12b) (6) or 12(b) (7) defense for the first time in appeal. But D could raise Rule 12(b) (1) for the first time on appeal.  Why is it not timely?
Rule – A D may waive a defense even though she raised it in a timely manner
· [Datskow] – (D filed a timely answer to an insufficient service of process claim, but then later failed to raise the issue in a subsequent conference. Later after the SoL’s had expired, D raised issue.)
· Ct. held that despite timely filing of answer, D had waited too long to revisit the question.

1) Direct Attack – make an appearance and object to PJX
· Problem – attorney may not be licensed in that state, may have to seek other counsel (expensive, less familiar with the case)
· Traditional Rule – if court rejects D direct attack, allows D review of right only after the TC has entered its final jmt
· But can appeal

2) Collateral Attack – ignore the process, allow court to enter into default judgment; when P attempts to enforce, then collateral attack
· Argue Hawaii jmt is NOT entitled to full faith and credit b/c state did NOT have PJX
· Strategic benefit of D being able to litigate at home, but risky
· P can try to enforce jmt anywhere D has property
· Collateral Attack – permits D to raise only the issue of whether Hawaii court had JX
· Cannot contest merits of P’s claim

FRCP 12(b) – Every defense to a claim for relief in any pleading (complaint) must be asserted in the responsive pleading (answer). But a party may assent the following defenses by motion to dismiss in Federal Court for:
1) lack of SMJX – cannot be waived
2) lack of PJX

I) First Time Objection
1. Direct Attacks – going to the court where its filed and objecting
· Very early – Motion to dismiss (MTD)
· Early – Answer 
· Note – both MTD & Answer re: SMJX and or PJX
· At Trial – SMJX only (Courts want you to deal with PJX early)
· Appeal – SMJX only (by P. D or court itself)

II) Where No Objection is Made at All – and P wins and takes it to another court and files an enforcement action = considered a separate action 
1. Collateral Attacks
· Where D defaults (i.e. has made no objections)
· PJX only – D can
1) Appear
a) If court says Yes PJX – Answer liable/not liable and contest the merits -  and P wins & D loses, then D can appeal for lack of PJX = Direct Attack
· D did not waive the objection, they just lost [Helicol]
            b) If Court says Yes PJX and D defaults – they had their chance to appeal,       so no more chances, no collateral attack [Baldwin]
[Baldwin] Rule - Res Judicata – does not allow re-litigation of a decision already decided
Person is permitted to challenge personal jurisdiction once – either in a direct attack or a collateral attack – but not both

2) Default (No objections to PJX at all)  Collateral Attack
· Not SMJX b/c
i) if D had defaulted on appeal, could have raised it there
ii) We except the Court to look into SMJX even though it’s a default scenario
iii)Exception – Where D didn’t have notice – then had no opportunity to make a direct attack


PRA Review
1. X who is a FR/PRA in CA------------- Y from Italy

 X from France --------------------- Y Italy
 X from CA ------------------------------ Y Italy
No! b/c Deemer Clause – is creating Diversity  where there otherwise wouldn’t be - in the form of Alienage – courts don’t allow this b/c it results in unconstitutional situation of alien v. alien

2. X FR/PRA in CA -------------------------- Y CA
X France---------------------------- Y CA
X CA --------------------------------- Y CA
Yes ok b//c here Deemer Clause DEFEATS diversity!!
Good b/c want to restrict entry into federal courts
1
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