PERSONAL JURISDICTION
Personal jurisdiction refers to the court’s ability to exercise power over a particular defendant (or property).

Personal Judgment 
It binds D personally. Can be enforced against any property or assets that the D owns or later comes to own until full amount of judgment is satisfied. Will be recognized and enforced by other states against property D may own there (Full Faith and Credit Clause). P does not have to prove claim again, valid judgment will be given ‘Full Faith and Credit.’ Usually valid and enforceable for at least 10 yrs and then usually can be renewed for another 10 yrs. 

Full Faith and Credit Clause
· A valid personal judgment in one state can be enforced in another state through the Full Faith and Credit Clause.

· In Rem judgments are not given Full Faith and Credit in another state.

TRADITIONAL BASES FOR IN PERSONAM JURISDICTION
Traditional bases for Personal Jurisdiction:

· Presence within the forum state (Burnham)
· Two different views for Individuals who are present:

· Any presence within the state is OK for jurisdiction (Gotcha principle)
· Voluntary or Intentional presence is OK for jurisdiction

· For corporations:
· Presence is determined by appointment of agent for service of process.  

· Agent for Service of Process

· Appearance in Court

· “Special appearance” is an exception; it occurs when a party wants to contest jurisdiction.

· Domicile

· Domicile is the person’s true and permanent home, to which that person intends to return and remain even if currently residing elsewhere.

· Driving a car within the forum state (Hess
)

· Forum Selection Clause (implied consent)
· Filing a counter claim (implied consent)
· Doing nothing (if there is no objection until a certain point; implied consent)
· Committing a tortious act within the state

· Property *was* a traditional basis, but as shown below, it is now is considered an “activity” and the International Shoe test applies.

The above traditional bases can apply to individuals and corporations.  A court will initially try to fit the corporation’s case into one of the above traditional bases.

INTERNATIONAL SHOE TEST
Does the assertion of jurisdiction satisfy the standard of International Shoe?  

· International Shoe established the fundamental test for whether an assertion of personal jurisdiction is consistent with the Due Process Clause of the 14th Amendment (14th Amendment applies to states)
· Due process requires that jurisdiction may only be exercised if the defendant has certain minimum contacts with the forum such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice.

· This standard replaced, in large part, the “presence” test of Pennoyer.

For Specific Jurisdiction, you must show that there is Minimum Contacts [Purposeful Availment and Arising Out Of] and you must show Reasonableness.

Purposeful Availment [General]
· Who reached out to the forum?
· Did the defendant seek a direct or indirect benefit? (unilateral activity)

· Did the defendant invoke the benefits and protections of the forum state laws?

· Is it foreseeable that defendant would be haled into court there?
Purposeful Availment for Non-Resident Corporations:

· A corporation that purposefully avails themselves of the benefits of the forum state should have to be bound by the obligations of the state.  Different tests, depending on the context

· Contracts (McGee
, Burger King
)

· In addition to the contract, plaintiff must show Purposeful Availment by defendant (i.e. plaintiff must show that defendant purposefully availed itself in the forum state).  This is shown by looking at the following factors: 
· Prior Negotiations

· How heavy were the negotiations?

· Contemplations of Future Consequences

· Length of contract?

· Contract Terms
· Any terms stipulating choice of law or forum?  

· Actual Course of Dealing

· What state did most of the dealings occur in?

· Torts (Products Liability) (Gray
, World-Wide
, Asahi
)

· Three different tests for Product Liability:

· Steam of Commerce-Plus – O’Connor

· There must be purposeful direction of a product into the state (mere awareness isn’t enough).  Indicators for purposeful direction:

· Designing product for the market in forum state (strong indicator)

· Advertising in the forum state (less strong indicator, depending on whether ads were directed at a state or nationwide)

· Establish channels for providing regular advice to customers in the forum state (less strong indicator)

· Marketing the product through a distributor who has agreed to sell in the forum state (pretty strong indicator)

· Steam of Commerce-Regular – Brennan (McGee)

· Awareness that a product is being sold in a forum state is enough

· Stevens

· We have to look beyond awareness; we have to look at volume, value, and hazardous components.
· Internet Activity (Revell)

· Zippo Test

· A sliding scale measuring a website’s connection to a forum state.  A passive website only allows owners to post on the website (not enough for specific jurisdiction).  An active website is those where owners engage in repeated online contracts with forum residents (enough for specific jurisdiction).  In between are sites with some interactive elements where there is bilateral information exchange.

· Defamation (Calder, Revell)

· Calder Effects Test - when defamation occurs, we must consider:

· Focal Point

· Sources relied on are from forum state

· Activities described in defamation must connect with forum state (focal point of story must be forum state)

· Targeted to forum residents

· Defendant must know that he’s causing harm in the forum state.

Arising out of or Relatedness
The plaintiff’s claim must be related to (arise out of) the defendant’s activities in the forum state.  Tests for Arising Out of (for specific jurisdiction):

· Breach of Contract

· When there is breach of contract, the claim must arise out of the contract (which is the activity in the forum state).
· But For (Torts)
· Without the connection with the state, there would be no incident.

· A causal link between the defendant’s activity and the claim.

· e.g “If it hadn’t been for B, then A wouldn’t have happened.”

· Usually related to torts claims.

· Hypo: woman sees ad for Hawaii resort in magazine in her home state of Massachusetts; woman goes to Hawaii resort, and slips and falls in bathroom.  But for test: If she had never seen the ad in Massachusetts, she never would have gone to Hawaii, and she never would have slipped.  Thus the claim arises out of Massachusetts.

· Proximate Cause (Torts)
· A closer connection than “but for.”

· The proximate cause has to be a “substantial cause” rather than an “insignificant cause.”

· Usually related to torts claims
.

· Hypo: woman sees ad for Hawaii resort in magazine in her home state of Massachusetts; woman goes to Hawaii resort, and slips and falls in bathroom.  Proximate cause test: the substantial cause of her injury would relate to the negligence in the room.

· Necessary Element of Claim

· Narrowest test; claim must absolutely arise out of activity

· Can be used in a wider range of cases.

· Continuum/Substantial Connection [California] (McGee)

· The courts look at the whole relationship of the defendant to California rather than just purposeful availment or arising out of or fairness.  

· Because CA has gone to the absolute limits of due process, this test is usually used when Arising Out Of is very weak.  
· E.g. the claim is for negligence, the claim occurred outside the forum, there is no direct relationship between the plaintiff and the defendant.  Therefore, CA courts look to the strength of P/A to balance the weakness (or indirect relationship of the claim to CA).  That is why the courts try to balance all 3 factors. 

· The unilateral activity of those who claim some relationship with a non-resident defendant cannot satisfy the requirement of contact with the forum state.  The defendant must purposefully avail itself of the privilege of conducting activities within the forum state (Hanson)

Reasonableness
Jurisdiction must be FAIR and REASONABLE (i.e. maintenance of a suit should not offend traditional notions of fair play and substantial justice).  Fairness Factors:
· Burden on the defendant
· Does jurisdiction in forum state pose too great a burden on defendant?
· Forum state's interest
· Does the state have a strong interest in adjudicating the claim?
· Plaintiff's interest in convenient and effective relief
· Would it be inconvenient for the plaintiff?  
· Efficient resolution of controversies
· Are there multiple defendants?
· Shared interest of state’s
· What law would control?
· Hypos

GENERAL JURISDICTION

· Contacts are continuous and systematic

· Contacts are unrelated (or related) to the cause of action
· Fairness Factors (same as above)

General Jurisdiction over Corporations (Helicopteros)

For general jurisdiction, there must be continuous, systematic, and substantial connection with the state.  
Standards leading to general jurisdiction:
· Sufficient Contacts (continuous and systematic)
· Authorized to do business in forum state
· Agent of process in forum state
· Performed continuous and systematic business activities in forum state (almost means “presence” in forum state)
· Solicited business and signed contracts in forum state
· Employees in the state
A lot of purposeful availment does not equal general jurisdiction.

IN-REM JURISDICTION
Background of In-Rem Jurisdiction:

· True In-Rem Jurisdiction

· The state condemns land to build a freeway.  Afterwards, no one can come in and claim to own the land.  The government takes control over something.

· Probate – when someone leaves an estate, and the court decides how to split the estate, the court takes care of that property forever, and all claims are over.

· Very few true in-rem judgments.

· Quasi In-Rem Jurisdiction; Two Types:

· Type 1) Plaintiff is seeking to secure a pre-existing claim in property, and establish the non-existing claim of another person in that property

· Examples: foreclosing of mortgage; repossession

· Type 2) Plaintiff tries to satisfy a claim through property.
Modern Rule for In-Rem Jurisdiction:

· Majority view in Shaffer eliminated the need for quasi in-rem jurisdiction because the test is now based on the International Shoe test.  Property is treated as an isolated and specific “activity” that is directly related to the cause of action.  Thus, we must satisfy the Specific Jurisdiction test - Purposeful Availment, Arising Out of, and Reasonableness.
· Where the claim is unrelated to the property, there will be no jurisdiction based on property.

· Apply the International Shoe MINIMUM CONTACTS test (purposeful availment and arising out of) plus Fairness Factors, to determine whether there is personal (specific) jurisdiction.

· Powell’s Concurring View in Shaffer
· Real property may subject a defendant to personal jurisdiction on virtually any claim up the value of the property (this is a limited general jurisdiction concept).  

· Hypos

· Fred, a California citizen, owns real estate in Delaware.  Fred doesn’t make his mortgage payments.  The bank forecloses on the property.  Is there personal jurisdiction in Delaware?  Yes, Fred purposefully availed himself, the claim arises out of the property, and it’s fair.
· Fred owns property in Delaware.  Someone falls on his property.  Is there personal jurisdiction in Delaware?  Yes.

· Sally (Californian) has a contract with Fred.  The deal goes bad and Sally sues Fred in California and wins.  Fred refuses to pay.  Sally goes to Delaware and enforces the judgment by attaching Fred’s property there.  Is this permitted?  Yes, a valid personal judgment is enforceable in another state.  

· Could Sally file her suit in California, and before the trial begins, attach the property?  Yes, she can attach the property as SECURITY for a judgment sought.


RELATIONSHIP BETWEEN CONSTITUTIONAL DUE PROCESS AND LONG ARM STATUTE

Statutory Limitations

· States may have the power to decide over whom their courts may exercise jurisdiction, through Long-Arm Statutes.  However, jurisdiction provided by these Long-Arm Statutes must be within the limits of the 14th Amendment Due Process Clause of the Constitution.

· Sometimes state long-arm statutes can match the maximum of constitutional power.  On the other hand, a state may decide that they do not want to reach the maximum reach allowed by the Constitution.

· If there is  state long arm statute, you must:

· 1) Decide if the statute allows for jurisdiction

· 2) Decide if the jurisdiction is constitutional

Constitutional Limitations

· The Due Process Clause of the Constitution places two restrictions on the exercise of personal jurisdiction: 1) the defendant must have such contacts with the forum state that the exercise of jurisdiction would be fair and reasonable (International Shoe test); 2) the defendant must be given appropriate notice of the action and an opportunity to be heard.

PERSONAL JURISDICTION IN FEDERAL COURT

· The Fifth Amendment deals with Due Process under Federal Court jurisdiction

· Most courts and commentators have assumed that the same minimum contacts analysis that applies under the 14th Amendment to state court jurisdiction will apply to federal court jurisdiction under the 5th Amendment.

· The Rules regarding Personal Jurisdiction in Federal Court:

· 4(k)(1)(a) – the federal court will have personal jurisdiction over a defendant if the state in which the U.S. District Court is located would have personal jurisdiction.  The power of the U.S. District Court is the same as the state court.

· Example: P files a lawsuit against D in the U.S. District Court for the Central District of California.  The California long-arm statute would permit the court to exercise personal jurisdiction over the defendant.  Therefore, the U.S. District Court would have jurisdiction over the defendant.
· 4(k)(1)(d) – the federal court will have personal jurisdiction over a defendant if personal jurisdiction is authorized by a statute of the United States.  The power of the U.S. District Court extends to the limits Congress has authorized in the statute.  If the federal statute authorizes nationwide service, the U.S. District Court has jurisdiction over defendants throughout the United States.  If the federal statute authorizes worldwide service, the U.S. District Court has jurisdiction over defendants throughout the world.  Examples of federal statutes that authorize nationwide and worldwide service are antitrust and securities fraud.

· Examples:

· 1) P files a lawsuit against D in U.S. District Court for the Central District of California based on the securities fraud statute that authorizes nationwide service.  D resides in Florida and sold securities to a California plaintiff.  He is served in Florida.  D has never been to California and the securities were sold in Florida.  The U.S. District Court for the Central District of California has personal jurisdiction over the Florida D because D was served within the boundaries of the United States.

· 2) P files a lawsuit against D in U.S. District Court for the Central District of California based on the securities fraud statute that authorizes worldwide service.  D resides in England and sold securities to a California plaintiff.  D has never been to California and the securities were sold in England.  The U.S. District Court for the Central District of California has personal jurisdiction over the English D because the statute authorizes worldwide jurisdiction.
· Nationwide and worldwide service raises potential due process considerations.  The Fifth Amendment to the U.S. Constitution provides that “No person shall be deprived of life, liberty, or property without due process of law.”

· Examples:

· Service on the Florida D in example one above would meet the requirements of due process.  Under the traditional basis of “presence,” the Florida D is present within the relevant geographical jurisdiction – the United States.  Thus, the exercise of personal jurisdiction over the Florida D in the U.S. District Court for the Central District of California would be proper under due process.

· Service on the English D in example two above would possibly meet the requirements of due process.  Since the D is outside the geographical jurisdiction – the United States – due process would require that the D have “minimum contacts” with the state.  If the English defendant purposefully availed himself of the United States by selling securities to a California P and the claim arose out of the sale of securities, then the English D has minimum contacts.  The English D could possible challenge the fairness of personal jurisdiction in California.

NOTICE AND OPPORTUNITY TO BE HEARD
· Personal jurisdiction is one aspect of Due Process.  The Due Process Clauses of the 5th and 14th Amendments impose additional requirements.  Two of these additional elements are reasonable notice and the opportunity to be heard.  

· Two prongs:
· Constitutional Requirements of Notice

· Service of Process in Federal Courts

· Constitutional Requirements

· At minimum, the deprivation of life, liberty, or property by adjudication must be preceded by notice and opportunity for hearing:

· Notice must be reasonably calculated under all the circumstances, to apprise the interested parties of the pendency of the action and afford them an opportunity to present their objection.

· Notice must fit within the practicalities and peculiarities of the case.  

· Personal service of process is always constitutional.

· Types of Notice that can be given:

· Personal Service of Process

· Always constitutional.

· Ordinary mail

· Certified mail

· Usually, certified mail is constitutional, but if the mail is found to be unclaimed, the plaintiff should use ordinary mail or posting.  

· Posting

· For seizure of property, the combination of posting on the property and publication is valid.  

· In most cases, posting is constitutional.  Posting may be insufficient when it is a property used only for a specific time (i.e. winter cabin).  In that case, it should be combined with ordinary mail.  

· Publication

· Is notice by publication constitutional?

· When the names and addresses of the defendants are known, notice by publication is not constitutional.  Notice by ordinary mail is appropriate if it’s reasonably certain to reach them.

· When just the names are known OR the names and addresses are unknown, the plaintiff should exercise due diligence in trying to get information about the defendants, but it also must be practical.  If you’ve exercised due diligence and cannot find the parties, then publication is okay.  

· Does Due Process require summons in the language spoken by the defendant?  No.

· May a defendant waive their constitutional right to notice?  Yes.  

· Relationship between Statute of Limitations and Service of Process.

· When does the Statute of Limitations start to run (i.e. when does the claim accrue)?

· For breach of contract, it’s when the breach occurs

· For torts, it’s when the injury occurs

· For fraud, it’s when the fraud is discovered.

· The time runs until the end of the Statute of Limitations period given.  You have that amount of time to bring the lawsuit.  

· How do you stop the Statute of Limitations (i.e. toll)?

· California: you stop the statute of limitations by filing the lawsuit in court.  Then you have three years to serve the summons and complaint.

· Federal Court: statute of limitations is tolled by filing in court.

· New York: the statute of limitations is tolled by service of process.

· Service of Process in Federal Courts

· Rule 4: Summons

· Rule 4(a) – Form

· Summons shall be signed by the clerk, bear the seal of the court, identify the court and the parties, be directed to the defendant, and state the name and address of the plaintiff’s attorney or, if unrepresented, the plaintiff.  It shall also state the time within which the defendant must appear and defend, and notify the defendant that failure to do so will result in judgment by default against the defendant for the relief demanded in the complaint.  The court may allow a summons to be amended.

· Rule 4(c) – Service with Complaint; by Whom Made

· 4(c)(2) Service may be effected by any person who is not a party and who is at least 18 years of age.  At the request of the plaintiff, however, the court may direct that service be effected by a U.S. marshal, or other person or office specially appointed by the court for that purpose.  

· Rule 4(d) – Waiver of Service; Duty to Save Costs of Service; Request to Waive

· 4(d)(1) A defendant who waives service of a summons does NOT waive any objection to the venue or to the jurisdiction of the court over defendant.  

· 4(d)(2) A defendant that is subject to service who receives notice has a duty to avoid unnecessary costs of serving the summons.  To avoid costs, the plaintiff may notify such a defendant of the commencement of the action and request that the defendant waive service of a summons.  If a defendant located within the U.S. fails to comply with a request for waiver made by a plaintiff located within the U.S., the court shall impose the costs subsequently incurred in effecting service on the defendant unless good cause for the failure is shown.  

· Rule 4(e) – Service upon Individuals within a Judicial District of the United States

· Unless otherwise provided by federal law, service upon an individual from whom a waiver has not been obtained and filed, other than an infant or an incompetent person, may be effected in any judicial district of the United States:

· 4(e)(1) – pursuant to the laws of the state in which the district court is located or in which service is effected, for the service of a summons in a state court action; or

· 4(e)(2) – by delivering a copy of the summons and of the complaint to the individual personally or by leaving copies thereof at the individual’s dwelling
 house or usual place of abode with some person of suitable age
 and discretion than residing
 therein or by delivering a copy of the summons and of the complaint to an agent authorized by appointment or by law to receive service of process.

· Rule (4)(h)

· Unless otherwise provided by federal law, service upon a corporation or unincorporated association shall be effected:

· 4(h)(1) in judicial district of the U.S. in the manner prescribed for individuals by subdivision 4(e)(1), or by delivering a copy of the summons and of the complaint to an officer
, a managing or general agent, or to any other agent authorized by appointment or by law to receive service of process and, if the agent is one authorized by statute to receive service and the statute so requires, by also mailing a copy to the defendant.
SUBJECT MATTER JURISDICTION

· Subject Matter Jurisdiction – the plaintiff must file suit in a court permitted by relevant law to hear the type of claim asserted.

· Once personal jurisdiction has been established, we must ask: what court does the plaintiff go to in the state?  Two choices:
· State Court

· Federal court

· State courts have general subject matter jurisdiction.  Federal Courts have limited subject matter jurisdiction.

· Some subject matter will fall under both state and federal court.  This is an example of the courts having concurrent subject matter jurisdiction.

· State courts and General Subject Matter Jurisdiction

· States are free to divide subject matter jurisdiction among whatever courts they decide to establish.

· Within each state, a plaintiff is virtually always able to find some tribunal of that state in which to assert his claim.  Exceptions:

· Where congress has vested the federal district courts with exclusive subject matter jurisdiction: admiralty, bankruptcy, patent and copyright infringement, federal antitrust and securities.

· Monetary amounts:

· Cases of $25K or less are called “limited” and are held in superior court

· Cases of $25K or more are also held in superior court.

· Cases of less than $5K are small claims.

· Federal Courts and Limited Subject Matter Jurisdiction

· Plaintiff’s burden to establish Subject Matter Jurisdiction to allow case to be taken to Federal Court
· The parties to litigation cannot confer subject matter jurisdiction on a federal court by consent.

· A federal court’s lack of consent of subject matter jurisdiction is a defense that cannot be waived.  A party or the state can raise the issue at any time in the case, even after the court has entered judgment.

· There is a presumption against federal jurisdiction.  

· Three categories of Federal Subject Matter Jurisdiction:

· Diversity of Citizenship

· Alienage Jurisdiction

· Federal Question Jurisdiction

· Diversity of Citizenship and Alienage Jurisdiction
· Diversity of citizenship requires that the plaintiff and defendant be from different states.  Alienage jurisdiction involves citizens of a state and citizens of a foreign state.
· Section 1332 – Diversity
 of citizenship, amount in controversy

· 1332(a) – The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds $75,000
, and is between:

· 1332(a)(1) – citizens of different states [Diversity Jurisdiction];

· 1332(a)(2) – citizens of a State and citizens or subjects of a foreign state [Alienage Jurisdiction];

· 1332(a)(3) – citizens of different States and in which citizens or subjects of a foreign state are additional parties; and

· 1332(a)(4) – a foreign state, as plaintiff and citizens of a State or of different States.

· For the purposes of section 1332 (applies to district courts), there must be Complete Diversity:

· All the plaintiffs have to be from different states than all the defendants.

· P1 from California suing D1 from New York and D2 from Florida, there is complete diversity.

· P1 from California suing D1 from New York, D2 from Florida, and D3 from California.  There is NOT complete diversity.

· Burden on the plaintiff to prove diversity or alienage requirement.

· Statutory Requirement: Complete Diversity

· Constitutional Requirement: Minimal diversity e.g. at least one plaintiff and one defendant have to be from different states (federal Interpleader act)
· Definitions of Citizenship for the purposes of Section 1332:
· Citizen of a State:
· U.S. Citizen AND

· Domiciled in the State

· Permanent Resident Alien

· U.S. Permanent Resident

· Domiciled in a state

· Creating diversity not allowed

· Where diversity is created where it otherwise would not be, this is not allowed.

· Defeating diversity is allowed

· If A (CA) sued B (an Italian citizen with CA domicile), there would be alienage jurisdiction, but they look at the PRA instead to defeat diversity.

· Citizen of a Foreign State is determined by citizenship

· Citizenship of Corporations

· For diversity purposes, under 1332, corporations are citizens of both 1) the state where their principal place of business is, and 2) the state in which they are incorporated.

· Principal place of business

· A corporation can only have ONE principal place of business

· Court applies the “total activity
” test to determine principal place of business:
· 1) When considering a corporation whose operations are far flung, the sole nerve center of that corporation is more significant in determining principal place of business;
· 2) When a corporation has its sole operation in one state and executive offices in another, the place of activity is regarded as more significant, BUT

· 3) When the activity of a corporation is passive
 and the brain of the corporation is in another state, the place of the corporation’s “brain” is given greater significance.
· Citizenship of Unincorporated Associations (LLC,
 partnerships, unions, etc.)

· The unincorporated association’s citizenship is determined by the citizenship of its members.

· E.g. If one partner is a citizen of New York, and another a citizen of California, the unincorporated association (e.g. partnership) is a citizen of both.

· Amount in Controversy Requirements for Section 1332

· P’s claim must EXCEED $75K
· Aggregation to Meet Amount in Controversy – when can a plaintiff add together separate claims to satisfy the amount in controversy requirement?
· One plaintiff v. one defendant

· P may aggregate all of his claims to meet the jurisdictional requirement against one D, even if the claims are unrelated legally or transactionally.

· Multiple parties on either side

· If there is more than one plaintiff or more than one defendant, aggregation is generally not allowed.

· The rule against aggregation in the multiple-party context applies when the claims asserted are “separate” and “distinct” as opposed to “common, undivided, and joint.”  For common, undivided, and joint claims, courts are said to permit aggregation.
· Personal injuries suffered by different people are separate claims, even if it’s in the same car crash, and thus cannot be joined.
· Parties in a joint tenancy are thought to be jointly liable, so their claims can be aggregated.
· Parties in a tenancy-in-common are NOT thought to be jointly liable, so their claims cannot be aggregated.
· Diversity of Citizenship and Alienage Jurisdiction Hypothetical’s:
· Citizens of different states

· P (CA) sues D1 (NY) and D2 (CA).

· Under 1332, will the entire case be permitted in federal court?  No.

· Would the constitution permit the entire case in federal court? Yes.

· Citizens of a State and Citizens of a Foreign State

· P1 (CA) and P2 (Japan) sue D (Italy).

· Under 1332, will the entire case be permitted in federal court?  No, because there are aliens on both sides which is not permitted.

· Would the Constitution permit the entire case in Federal Court?  No for P2 v. D, but Yes for P1 v. D.

· P1 (CA) and P2 (Italy) sue D (Italy).

· Under 1332, would the entire case be permitted in federal court?  No, because there are aliens on both sides.

· PRA and Domiciled in a State

· P (French citizen and Permanent Resident Alien domiciled in CA) sues D (CA).

· Under 1332, would there by diversity of citizenship jurisdiction?  No, because P is a citizen of CA under the deemer clause.

· P (French citizen and PRA domiciled in CA) sues D (Italty).
· Under 1332, would there be diversity of jurisdiction under the deemer provision.

· If the citizenship of P and D controlled, would exercising jurisdiction be constitutional?  No, because it would be a French citizen v. Italian citizen.

· Courts will often not grant jurisdictions in cases like this and instead look at citizenship.

· P from NY forms the intent to change her domicile to CA and sets out to drive there to establish her home.  One the way, in Nevada, she is involved in auto wreck with D (CA).  She suffers damages of more than $75K and is hospitalized in Nevada.  At this point, can she invoke diversity of citizenship jurisdiction in a case against D?

· Intent to change domicile does not create domicile.

· P (Texas) institutes a diversity of citizenship action against D (OK).  After filing, but before the case proceeds to trial, P becomes a citizen of OK  D then moves to dismiss the case for lack of subject matter jurisdiction.  What results?

· The domicile at the time of filing is what count.  Any subsequent changes are irrelevant.

· P (citizen of the U.S. domiciled in NY) sues D (citizen of the U.S. domiciled in New Zealand) asserting a state law claim of $100,000.  

· No diversity jurisdiction because they are not citizens of different states.

· No alienage jurisdiction because D is a citizen of the U.S. and not a foreign citizen.

· P (CA) and D (CA).  P dies and her estate is represented by S (NV).  Would there by diversity jurisdiction between S and D?  No.  S represents the estate of the decedent (P) and it is the decedent’s domicile that counts.

· P (CA) and D (CA).  Suit for breach of contract.  P assigns her right to X (NY).  The deal is that whatever X recovers, he will give P 10%.  Would citizenship of the assignee, X, control?  No, because P is the person recovering.  HOWEVER, a proper assignment where P gives the entire recovery to X (in return for money, probably) will allow X to invoke diversity jurisdiction.
· Federal Question Jurisdiction – Section 1331
· Federal Question (sec. 1331): the district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treatises of the United States.
· Courts have struggled to determine the “arising under” requirement.

· Constitutional Requirement: federal or constitutional issue only needs to be an “ingredient” of the case (this standard applies to appellate review)

· Final judgments or decrees rendered by the highest court of a state in which a decision could be had, may be reviewed by the Supreme Court by writ of certiorari, where the validity of a treaty or statute of the U.S. is drawn in question or where the validity of a statute of any State is drawn in question on the ground of its being repugnant to the Constitution, treatises, or laws of the U.S., or where any right is specially claimed under the Constitution or the treatises or statutes of the U.S.  
· Statutory Requirement
· 1) There is a requirement that the federal law be set forth as a claim, not as a defense (“well-pleaded complaint” rule),

· The Well-Pleaded complaint rule requires that P state the federally-relevant issue as part of his claim (and NOT as part of an anticipatory defense)

· 2) There must be assessment of whether federal law is sufficiently central to the claim asserted in a well-pleaded complaint.
· If it is a federally created claim, then it is a central issue (Holmes creation test)
· If it is a state-created claim, apply the Grable test.

· Grable: The Substantial Federal Issue Test

· In Grable, the Supreme Court refined the test for determining if federal question jurisdiction exists when there is a federal issue claimed to be an element of a state-created claim (i.e. torts, negligence, breach of contract, etc.).  After determining that the claim is not created by federal law, the court must examine whether:

· 1) The state-law claim necessarily raises a federal issue

· 2) The federal issue is actually disputed and substantial i.e. a certain clause in a federal statute is not defined, and this relates to whether or not the state claim can go through.

· 3) The federal court may entertain the claim without disturbing any congressionally approved balance of federal and state responsibilities.

· Federal question jurisdiction will be favored when a federal forum will bring “experience, solicitude, and uniformity” on federal issues.  

· Federal question jurisdiction will not be favored if recognizing federal question jurisdiction will attract a “horde” of state-created claims to federal court.
· A federal cause of action in a federal statute is not a necessary condition for exercising jurisdiction over a state-created claim.  However, the lack of a federal cause of action is relevant. It indicates that Congress was not putting out a “welcome” mat to state-created claims that include an issue regarding a statute.

· Although the Smith case involved a constitutional issue in a state-created claim, a constitutional issue is not a requirement for federal question jurisdiction.

· One issue left open by the Supreme Court: how significant is the fact that in Grable, the federal issue was the “only” legal issue contested in the case and once decided would not lead to additional litigation.

· With each of these restrictions, the federal courts have read the statutory language “arising under” more narrowly than the constitutional language. 
· There are many specialized federal question statutes allowing jurisdiction over claims arising under specific federal laws.  For example, federal antitrust cases, patent and trademark cases; civil rights claims.

· Removal Jurisdiction – Section 1441
· Rules for Removal

· Removal from a state court to a district court is only authorized to district courts that have original jurisdiction. 

· For a civil action brought in a State court where the federal courts have original jurisdiction, through federal question or diversity, the case can only be removed to the federal district court for the district and division of the place where the action is pending in state court. (i.e. if P sues D in the central district of California in state court, D can remove the case to the federal district court in the central district of California only).
· Any civil action can be removed to federal district court if none of the defendants are a citizen of the state in which the civil action is being brought.
· If a defendant is sued in his home state, he may not remove on the basis of diversity.  
· When the defendant brings a separate or independent claim that is governed under 1331 (federal question) with other non-removable claims, the defendant may remove the case to district court who may decide the issues or remand the case back to state court.
· When a case is removed based on diversity jurisdiction, and then an additional defendant is added which destroys diversity, the courts may either NOT allow the joinder of the defendant (if it looks like P is adding the defendant to destroy diversity), OR the courts will allow the joinder if its not made in bad faith, and thus the federal court will remand the case back to state court.  

· Example: P (CA) sues D (NY) in California state court.  D removes to California district court.  P adds D2 (CA).  If D2 is added to destroy diversity, courts deny the joinder.  If D2 is added legitimately and not in bad faith, this destroys diversity so courts allow the joinder and remand to state court.

· You can’t remove a case if there are any fictitious defendants e.g. Doe or Roe.

· There is a case between P and more than one defendant, where one of the defendants defeats removal.  If the case against this defendant (that defeats removal) is dismissed, courts may/may not allow removal:

· If the plaintiff voluntarily dismisses the claim against the defendant who defeats removal, then courts permit the remaining diverse defendant(s) to remove the case.

· If the court dismisses the claim against the defendant who defeats removal, the courts do not permit the remaining defendants to remove the case

· Example:

· P (CA) sues D1 (FL) and D2 (NY), in NY.  P asserts the two are joint tortfeasors and seeks $500,000.  The case is not removable.  But suppose that the claim against D2 is dismissed.  Can D1 remove the case?  Depends on who dismissed it.

· Procedures for Removal

· D must file a notice of removal in the appropriate federal district court.  The notice must be filed within 30 days of receiving the plaintiff’s pleading in the state suit.  Once the notice is filed and the state court is notified, the state court loses control of the case automatically.

· For certain amended pleadings, defendant gets another 30 days to remove.  This applies when the original pleading was not removable, but then when the amended pleading makes the case removable.

· For removal, ALL defendants must agree.

· If P contends that the case is not within the federal court’s subject matter jurisdiction, or that the defendant has not properly followed the requirements of removal procedure, his recourse is to move in the federal court to remand the case back to state court.  

· If the basis for the motion is failure to comply with the procedural requirements (such as afailure of all defendants to join in the notice, or failure to remove within 30 days), the remand motion must be made within 30 days after removal or the objection is waived.

· A motion to remand on the basis of lack of subject matter jurisdiction, however, may be made at any time prior to final judgment in the case. 
· A court may challenge removal sua sponte.

VENUE

· Venue: which courthouse do we go to in the state that we have decided has subject matter and/or personal jurisdiction?

· Venue rules are meant to further restrict the places where the plaintiff may choose to bring suit.

· State Court:

· Either where the defendant resides or 

· Where the injury occurs.

· Federal Court

· For cases based only on diversity, venue is proper in:

· A judicial district where any defendant resides, if all defendants reside in the same state or

· A judicial district in which a substantial part of the event giving rise to the claim occurred, or

· A judicial district in which any defendant is subject to personal jurisdiction at the time the action is commenced, if there is no district in which the action may otherwise be brought.

· For all other cases, venue is proper in:

· A judicial district where any defendant resides, if all defendants reside in the same state

· A judicial district in which a substantial part of the events giving rise to the claim occurred

· A judicial district in which any defendant may be found, if there is no district in which the action may otherwise be brought.

· Defining “resides” for this purpose

· If a defendant is a person, reside in a district means domicile in that district.

· If a defendant is a corporation, a corporation resides in any district in which it is subject to personal jurisdiction at the time the action is commenced (hence, general or specific jurisdiction).

· If a state has more than one judicial district, and the corporation defendant is subject to personal jurisdiction in the state, the corporation will be deemed to reside in any district in the State where it could be under personal jurisdiction.

· Transfer (Changing venue)
· Transfers of Civil Cases in State Courts

· A case may be transferred from one county to another, within the same state.  

· Transfers of Civil Cases in Federal Courts

· 28 U.S.C. §1404(a), 
· Case was filed in the proper venue.

· Either P or D will file a motion for transfer

· A district court has the discretion to transfer a civil action to any other district where it might have been brought, for the convenience of the parties and witnesses, in the interest of justice.

· The court has a lot of power to grant or deny motion.

· 28 U.S.C. §1406(a)

· Case is filed in an improper venue

· A district court must either dismiss the case or transfer it to a district in which it could have been brought, if it is in the interest of justice.

· Issues:

· Is the transferee court a court where the original action “might have been brought” (1404a) or “could have been brought” (1406a)?

· If the plaintiff could have brought the case in transferee court, it would be a proper court for transfer.

· “Could have been brought” or “might have been brought” means that the transferee court must be one where there would have been subject matter jurisdiction, personal jurisdiction over the defendant, and be a proper venue.

· What substantive law controls once the case is transferred?  The law of the state of the transferor court or the transferee court?

· With a transfer from a proper venue, the transferee court must apply the substantive law, e.g. Statute of Limitations, of the transferor court.

· Note that this allows a plaintiff to file in a court with favorable law and then seek a transfer.

· Would the transfer be in the interest of justice?  Under 1404(a), for the convenience of the parties and witnesses?

· Judges have wide discretion to refuse to transfer under 1404(a).

· A court may deny a motion to transfer if it would cause jury confusion or if the transfer is to harass the other party or if the inconvenience in the forum is not too great.

· Under 1406(a), the court has the choice of dismisses the case or transferring it to a proper venue.

OBJECTIONS TO PERSONAL JURISDICTION AND SUBJECT MATTER JURISDICTION
Direct or Collateral Attack

· A direct attack is an attack on a judgment made in the same proceeding as the one in which the judgment was entered (e.g. appeal)

· A collateral attack is an attack on a judgment in a proceeding other than a direct appeal e.g. when a plaintiff attempts to enforce a personal judgment from one state in another state, and the defendant contests this decision.
Rule 12:
                    Personal Jurisdiction

Subject Matter Jurisdiction 
	How to Raise an Objection

Can be raised by the Defendant in a 12(b)(2) Motion to Dismiss or Answer.

Can be joined with other defenses. 

Motion to Dismiss must precede Answer


	How to Raise an Objection

Can be raised by the Defendant in a

12(b)(1) Motion to Dismiss or Answer.

Can be joined with other defenses.

Motion to Dismiss must precede Answer

	Waiver?

If not brought in the initial Motion to Dismiss, Defendant’s objection to personal jurisdiction is waived

See FRCP 12(g) and (h)(1)

If not brought in the Answer, Defendant’s objection to personal jurisdiction is waived

See FRCP 12(h)(1)               

	Waiver?

If not brought in the initial Motion to Dismiss or Answer, an objection to subject matter jurisdiction can raised “at any time” until judgment is final.  “Final” means that time for appeal has expired or all appeals have been resolved.  

See FRCP 12(h)(3)

	Appeal of Lack of Jurisdiction

If the Motion to Dismiss is denied, the Defendant must Answer and litigate the case.  If the Defendant loses and judgment is entered, Defendant’s objection to personal jurisdiction can be raised on appeal.

Defendant is making a direct attack on the judgment.
	Appeal of Lack of Jurisdiction

If the Motion to Dismiss is denied, the Defendant must Answer and litigate the case.

After judgment is entered by the trial court, either the Plaintiff or Defendant can challenge subject matter jurisdiction on appeal.  This is a direct attack on the judgment. The appellate court can raise the objection to subject matter jurisdiction sua sponte.


	Defendant Defaults

If the Defendant defaults (does not move to dismiss, answer, or show up), the Defendant can raise the objection to personal jurisdiction when Plaintiff tries to enforce the judgment. Defendant is making a collateral attack on the judgment.

If the court in the enforcement action decides there was personal jurisdiction in the original case, the judgment is valid and the Defendant cannot contest the merits of the case.

If the court in the enforcement action decides there was no personal jurisdiction in the original case, the judgment is void and Plaintiff must file the case again.
	Defendant Defaults

If the Defendant defaults (does not move to dismiss, answer, or show up), the Defendant can raise the objection to subject matter jurisdiction on appeal ONLY.  

Defendant is making a direct attack on the judgment.

If Defendant defaults, the objection to subject matter jurisdiction cannot be raised when Plaintiff tries to enforce the judgment. The objection to subject matter jurisdiction cannot be raised by the Defendant in a collateral attack.



WHAT LAW APPLIES IN FEDERAL COURT
The RDA/REA Analysis
· Rules of Decision Act (RDA) – except where the Constitution, treatises, or U.S. statutes otherwise require, state law shall be regarded as rules of decision in federal court trials.
· Rules Enabling Act (REA) – the Supreme Court has the authority to 1) make rules of practice and procedure (via the Federal Rules of Civil Procedure), and 2) these rules must not abridge, enlarge, or modify a substantive right.
· Whenever a federal court in a DIVERSITY case is asked to apply a state rule, the analysis depends on whether the state law conflicts with a federal provision. 

· Application of the RDA analysis favors state law, unless there is a countervailing federal policy.  

· Application of the REA analysis favors application of federal procedure unless it abridges, enlarges, or modifies a substantive right.

Walker says: the first question is always whether there is a conflict between a Federal Rule and a State Law.  The determining factor will be if there is a direct conflict/collision between the federal rule and the state law OR if the federal rule is broad enough to control the issue.

	There is a Conflict If:
	There is No Conflict If:

	· The Federal Rule covers the issue

· There is a difference in outcome

· The Federal Rule is discretionary and the State Rule is mandatory.
	· The Federal Rule is silent on the issue

· Insignificant difference in outcome

· The Federal Rule carves out an exception for state law.

· Healy – there may be special rules regarding a particular topic e.g. sexual abuse.


If there IS a CONFLICT, the court uses the REA ANALYSIS to determine if it should apply the Federal Rule:

Requirements of REA, in determining whether a Federal Rule should apply:
· Is the matter regulated “arguably procedural”?  

· Procedural – rationally capable of classification as either substance or procedure

· Procedural involves the judicial process for enforcing rights and duties recognized by substantive law.
· If it IS arguably procedural, favor application of Federal Rule.

· Does the application of the Federal Rule abridge, enlarge, or modify a substantive right?  If yes, favors NOT applying Federal Rule.
· Substantive right – the right of the plaintiff to recover for defendant’s misconduct or a defendant’s right to be free from liability for its conduct (e.g. a plaintiff would have a right to recover for a defendant’s breach of contract.  A defendant would have a right to be free from liability for negligence if the defendant did not owe plaintiff a duty of care).

· Hanna Majority: Incidental effects on a substantive right are permitted.  Most effects are incidental.
· Harlan Concurrence: the federal rule should not apply if that application would frustrate a state rule’s regulation of the primary conduct of state citizens.
· Ragan

· The federal rule says that an action is commenced upon filing the complaint.  
· The State law says that filing tolls the statute of limitations, and an action is commenced upon service.  
· Harlan says that federal rule should apply because its application would not affect state citizens’ primary conduct.

· Cohen 

· The federal rule says that for shareholder suits, all the plaintiff has to do is file a complaint.  
· The state law says that before a shareholder can bring a lawsuit, the shareholder has to file a bond, and then can file a complaint.  
· Harlan says that the State Rule should apply because the state rule was meant to stop frivolous lawsuits, thus allowing corporations to operate more freely.  The purpose of the state law is to regulate the primary conduct of its citizens.

· Examples:

· Hanna – Federal Rule of abode service applies in federal court, not state rule of in-hand service

· Burlington – Federal Rule of discretionary penalty for frivolous appeal applies in federal court, not state rule of mandatory 10% penalty.

· Office Depot – pleading of punitive damages is covered by the Federal Rule.

If there is NO CONFLICT with a Federal Rule, the court must apply the state law under the RDA, as explained in Erie, York, and Byrd, unless there is a countervailing federal consideration, policy or interest.

Requirements of the RDA, in determining whether a State Law should apply:

· Is the state law clearly substantive or closely bound up with substantive rights?  If yes, favor application of state law.
· Rules that affect the primary conduct of individuals would be considered “bound up.”
· Erie – tort law is clearly substantive

· York – the Statute of Limitations is closely bound up with a substantive right.

· There may be state rules that regulate procedure which still affect primary conduct, and these rules would be considered “bound up.”
· Rules that a spouse cannot testify against another.  Although it’s a procedural rule about testimony, the rule is intended to affect their conduct (i.e. we want spouses to be able to speak to one another in confidence)

· Substantive law will be favored to ensure vertical uniformity in the state.

· If the state law is an element of the claim, it is “bound up.”

· Even if the state law is not substantive or closely bound up with a substantive right, is there a strong possibility that applying the Federal Rule will affect the outcome of the case (outcome-determinative test)?  The answer to this question is almost always yes, favoring State Law.  Hanna says that in using the outcome-determinative test, we must consider the twin aims of Erie:

· Will application of the Federal Rule in federal court and State Law in state court:

· Encourage forum shopping by plaintiffs in the future, OR

· Lead to inequitable administration of the law i.e. be unfair to in-state defendants?

· If the answer to either is yes, we favor application of the state rule in federal court.
· Even if the above two lead to favoring State Law, we must see whether there is a countervailing federal policy that favors application of the federal rule.  

· Keep horizontal uniformity.

· Interest in avoiding costs.

· Interest in fairness and efficiency.

· Plaintiff deserves a day in court on the merits; not on pleadings.

· 7th Amendment provides a right to a jury trial (Byrd).
· We do not want judges dismissing cases at the outset.

· Examples:

· Erie – apply state tort law, not federal common law

· York – apply state Statute of Limitations, not Federal judge made law.

· Ragan/Walker – argument that you could apply state law requiring service to toll Statute of Limitations, not FRCP 3 (a civil action is commenced by filing a complaint) because there is no conflict – “statute of limitations” is not mentioned in the rule.
· Cohen – argument that you could apply the state bond requirement, not FRCP which is silent on the issue of “bond requirement.”
· Healy – apply state law for settlement offers.

If there is a CONFLICT between state law and the U.S. Constitution, U.S. treaties, or U.S. Statute, the Supreme Clause and the RDA “Except” clause require application of the federal law.

· Examples: U.S. Statute regarding liability of railroads is applied, not state common law regarding liability of railroads.

PLEADINGS
A. Pleading Process

a. Pleading is a method for bringing legal claims and defenses before the court.

b. A pleading is a document.  The document includes the formal allegations by the parties of their claims and defenses.

c. Three such documents:

i. Complaint (filed by Plaintiff)

ii. Answer (filed by defendant)

iii. [Sometimes] Reply (filed by plaintiff)

d. Motions are NOT pleadings.

e. Purpose of pleadings

i. To provide notice to parties of their opponents claims and defenses

ii. To provide facts that each party believes they can pove.
iii. To narrow the number and scope of ossies.

iv. To provide a quick method for resolving meritless claims and defenses.

B. Three Theories of Pleadings

a. Common law pleading – dominated by the writ system.  

b. Code Pleading – pleadings were simplified.  There is an emphasis on pleading facts.
c. Federal Rules Pleading – disregard the term, “facts.”  The plaintiff is only required to make a short and plain statement of his claim, showing that he is entitled to relief.

C. The Complaint
a. Elements of the Federal Complaint

i. A short and plain statement of the ground upon which the court’s jurisdiction depends.
ii. A short and plain statement of the claim showing that the pleader is entitled to relief.
iii. A demand for judgment for the relief the pleader seeks.
1. The plaintiff can demand:

a. Specific amount of monetary damages, or

b. Monetary damages amount that will be shown at trial, or 
c. Equitable relief e.g. specific performance.

b. Form of Pleadings

i. Federal Rule 10 governs the form of all pleadings in federal court.

c. Legal Sufficiency

i. Plaintiff’s claim must be legally sufficient.

ii. Code Pleading

1. Defendant can test the legal sufficiency of a complaint by filing a general demurrer.

iii. Federal Rules Jurisdiction

1. No demurrer.  However, the same function is served by a 12(b)(6) Motion to Dismiss for Failure to State a Claim (below).

iv. For either the general demurrer or the 12(b)(6) motion, for testing legal sufficiency, the court asks: if the plaintiff proved everything alleged, would the court be able to provide a remedy?  If not, the court sustains the demurrer / grants the motion.

d. Factual Sufficiency: The Debate Over Specificity
i. Code Pleading

1. The plaintiff must make a statement of facts constituting a cause of action.

a. A defendant can challenge the factual sufficiency with a special demurrer.

b. Code pleading requires “Ultimate Facts.” 

i. Ultimate Facts – just the right amount of facts and some jurisdictions also require the legal conclusion to be stated.

1. Examples of ultimate facts

a. B hit A with a club on January 10th at Loyola Law School

b. D wrote a letter dated January 10th, 2008 which contained the words, “the plaintiff drinks dandelion wine for breakfast.”

ii. Evidentiary facts – facts that are too specific and therefore unnecessary at the pleading stage.  Courts would sustain the defendant’s special demurrer.

1. Examples of evidentiary facts

a. B battered A by hitting A with a short white club that had spikes on January 10th at Loyola Law School.

b. D wrote a letter on January 10th, 2008, in blue ink with a stub pen that contained the libelous words, “the plaintiff drinks dandelion wine for breakfast.”

iii. Legal Conclusions – generic statements which can be made only after some rule has been applied to a set of facts.  Courts would sustain the defendant’s special demurrer 

1. Examples of Legal Conclusions

a. B battered A.

b. D libeled P.

c. D wrote a letter which libeled P.

d. Plaintiff alleges that she has superior title to the property.

ii. Federal Rules Pleading

1. Terms like “ultimate facts,” “evidentiary facts,” and “facts” generally are avoided.

2. All that is required is a short and plain statement of the claim showing that the pleader is entitled to relief.

3. The complaint must still contain, either directly or through inference, allegations containing all the material elements of a claim.
4. Pleadings are sufficient unless plaintiff cannot prove any facts in support of his claim.
5. Heightened Specificity Requirements in Certain Cases

a. Generally, federal rules do NOT require a heightened specificity requirement.  
b. Rule 9(b) does impose a particularity requirement in claims of fraud:
i. The circumstances constituting fraud must be stated with particularity.  

1. The elements of fraud are 1) misrepresentation, 2) knowledge of falsity, 3) intent to deceive, 4) justifiable reliance by plaintiff, and 5) damage to the plaintiff.

2. Plaintiff must also anticipate the defense of Statute of Limitations.

c. Twombly Case

i. The court set forth requirements for an anti-trust case:

1. The plaintiff is required to state more than labels and conclusions.  
2. A recitation of the elements will not do.  
3. The factual allegations must be enough to raise a right to relief above the speculative level.  

4. There must be grounds to infer an agreement in the complaint.  The court wants specific times, places, and names of persons involved.

ii. The court says this is not a heightened requirement, but is only a basic pleading requirement.

e. Pleading Inconsistent Facts and Alternative Theories

i. A plaintiff can plead alternative counts that are inconsistent if he is genuinely in doubt about the facts and what the evidence will show.  The pleading cannot be dismissed because allegations in one count contradict those in another count.

ii. Risk in pleading inconsistent theories

1. If the jury finds liability on both conflicting theories, the defendant could either request a Judgment Not Withstanding the Verdict or they could appeal.

D. Defendant’s Options in Response

a. Motion

i. A motion is not a pleading.

ii. Rule 12(b)(6) – a motion to dismiss for failure to state a claim on which relief can be granted.

1. Serves two functions:

a. Tests the legal sufficiency of the plaintiff’s claim (i.e. same thing done with a general demurrer in code states).

b. Tests the factual sufficiency of the complaint (i.e. same thing done by a special demurrer in code states).

iii. Rule 12(c) – motion for judgment on the pleadings (the defendant agrees with the plaintiff’s statement of facts, so there’s no need for a trial on the facts).

iv. Rule 12(e) – motion for a more definite statement.

1. When a pleading (to which a responsive pleading is allowed) is so vague that a party cannot be required to give a responsive pleading.
v. Rule 12(f) – motion to strike; the court can strike from any pleading any insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.

b. The Answer

i. The defendant’s Answer, a required pleading under Rule 7(a), includes admissions, denials, and affirmative defenses.
1. Admissions

a. There are many allegations that a defendant will admit (e.g. citizenship).

b. If the defendant admits to certain facts, there could be a judgment on the pleadings or summary judgment.

c. Allegations that are not denied are deemed admitted.

2. Denials – Rule 8(b)
a. A general denial – a general denial of all allegations is permitted, if it is in good faith. 

i. It is rarely used because the pleading must be truthful under Rule 11 and it is rare that all allegations can be denied.

b. Denials for Lack of Knowledge or Information – this will be considered a denial. 
c. Partial denials – partial denials of individual allegations are permitted, by specifying what is true and denying the remainder of the allegation. 

d. An answer must either deny designated allegations or state that all allegations are denied except those that are specifically admitted. 

e. An ineffective denial may be considered an admission. 

i. Negative Pregnant – a denial which implies an affirmative.
3. Affirmative Defenses

a. Rule 8(c) says that certain affirmative defenses, if applicable, must be included in the defendant’s Answer.  

i. e.g. Statute of Limitations, Contributory Negligence, Statute of Frauds.  
1. The plaintiff may be required to anticipate some of these defenses in the complaint.

2. The burden of proof for showing these defenses is on the defendant.

b. An affirmative defense essentially states that even if the plaintiff’s allegations are true, there is a superseding matter.
c. Some affirmative defenses (e.g. statute of limitations, statute of frauds, res judicata, immunity, claim preclusion) may be made in a 12(b)(6) Motion to Dismiss for failure to state a claim.

d. Failure to plead an affirmative defense is a waiver of the defense, although courts may permit an amendment to include that defense.

ii. A response by the plaintiff is NOT required or permitted to an Answer, unless the court orders a reply.  Allegations in the answer are considered denied or avoided.

E. Amended Pleadings (Rule 15)
a. A party may amend its pleading once:
i. Before being served with a responsive pleading; or

1. Note: motions are NOT pleadings.  Thus, a plaintiff can still amend their claim after being served a motion.
ii. Within 20 days after serving the pleading if a responsive pleading is not allowed and the action is not yet on the trial calendar.

1. For instance, a responsive pleading is not allowed to an Answer, so a defendant can amend an Answer for 20 days after it is served.

b. In all other cases, a party may amend its pleading only with the opposing party’s written consent or the court’s leave.

i. The court has a lot of discretion to allow an amendment.

c. Time to respond

i. Any required response to an amended pleading is due within the time remaining to respond to the original pleading or within 10 days after service of the amended pleading, whichever is later.

1. Typically, a response to a pleading is required within 20 days after service OR if the party has waived service, within 60 days after the waiver.
d. Amendments and the Statute of Limitations

i. Amendments will relate back to the original pleading if they either:

1. Flesh out the factual details

2. Change the legal theory

3. Add another claim arising out of the same transaction or occurrence.
ii. Amendments will NOT relate back to the original pleading if they are based on entirely different facts, transactions, and occurrences.

1. Look at whether it was different in kind or different in time.

iii. “Relation back” is important for meeting the Statute of Limitations deadline.  If a pleading is made, the SOL expires, and then an amendment is made, “relation back” rules will determine whether the amendment will fall within the SOL by attaching to the original pleading.

F. Veracity in Pleading: Rule 11

a. Rule 11 provides standards for proper conduct in litigation.
b. Signature – every pleading, written motion, or other paper must be signed by at least one attorney or by a party if unrepresented.

i. Penalty: court will strike an unsigned paper unless it is promptly corrected.

c. Representations to the court – the signed document certifies that it is to the best of the person’s knowledge, information, and belief, formed after a reasonable inquiry (reasonable inquiry is an objective standard – how a competent attorney would act under the circumstances):

i. It is not being presented for any improper purpose (harass, cause delay, increase litigation costs).

ii. The claims are warranted by existing law or by an argument for revising/changing/adding to the law.

1. The argument for change has to be nonfrivolous (i.e. if there is a dissenting opinion from a prior case that supports your position).

iii. The factual contentions have evidentiary support or will likely have such support.

iv. The denials are warranted on evidence or reasonably based on belief or lack of information.

d. Rule 11 does not require an attorney to reveal contrary authority.  However, the Model Rules require that attorneys do.

e. Sanctions

i. The court may impose sanctions on the attorney, law firm, or party, for violations of Rule 11.

ii. Motion for Sanctions – a party may make a motion for sanctions separately.

1. The motion must be served to the party, and they are given 21 days to withdraw or correct their complaint.  After 21 days, the motion can be filed with the court.    

a. Serving the defendant first with the motion for sanctions is mandatory.

b. However, if the party fails to serve the motion of sanctions to the opposing party first, and the opposing party does not raise the 21-day defense, the defense is waived.  A court does not lose jurisdiction over the matter because of a failure to serve motion for sanctions to the opposing party first because:

i. The purpose of the motion for sanctions was to reduce litigation, not to deprive the courts of power.

ii. The rule is similar to the SOL defense – the court does not lose its power over the matter if a claim is filed after the SOL.  

iii. The safe harbor provision is more like personal jurisdiction than subject matter jurisdiction; the former can be waived while the latter cannot.

2. The party that receives the motion for sanctions has two options:

a. Withdraw or correct within 21 days, or

b. Fight the motion.

iii. On the court’s initiative – the court may raise the issue of sanctions.  There must be a “show cause” hearing.

iv. The sanction may be monetary or otherwise (e.g. force an attorney to engage in seminars; reprimand).

1. Monetary sanctions are not applicable for claims that are warranted by existing law or asking for a change/revision/addition to the law.
SCOPE OF LITIGATION – JOINDER AND SUPPLEMENTAL JURISDICTION

A. Joinder of Claims
a. Rule 18
i. Procedural

1. Rule 18(a) – a party asserting any claim may join as many claims as the party has against an opposing party.  The claims do not need to be related.

2. Rule 42(b) – gives the court discretion to order separate trials.  This serves as a counter-balance to the liberal Rule 18(a).

3. Pros and Cons of Joinder of Claims

a. Pros

i. Judicial economy

ii. Inconsistent judgments may occur with piecemeal litigation.
iii. Doctrine of Claim Preclusion compels a plaintiff to bring the claims together, for fear of being barred by the statute of limitations.

b. Cons

i. Combining claims may confuse jury.

ii. The jury may be prejudiced against the defendant.

ii. Jurisdiction
1. For each claim, we must ask if there is an “independent” basis for subject matter jurisdiction, either federal question or diversity of citizenship.  

2. If there is no independent basis for subject matter jurisdiction, we must determine if there is “supplemental jurisdiction” over the state law claim.

3. 1367(a)

a. Supplemental jurisdiction gives the federal court subject matter jurisdiction over additional claims.  Section 1367(a) requires:
i. A federal anchor claim, based on federal question or diversity of citizenship.

ii. The state claims must be “so related” to the anchor claim
1. The federal and state claims must derive from a common nucleus of operative facts.

2. We would expect the claims to be tried together.
b. Under 1367(a), the court has power over a state law claim that includes the joinder of additional parties.

4. 1367(b)

a. If the anchor claim is based on diversity of citizenship, NO supplemental jurisdiction if the state law claim is a claim by a PLAINTIFF against persons made parties under Rule 14 or 20 of the FRCP.

i. Contamination theory: 
presence of non-diverse parties on both sides eliminates diversity.  
ii. Aggregation Rules: 
if P1 has a diversity claim against D where the amount in controversy is met, and if P2 brings a diverse claim against D, but the amount in controversy is not met, we will still allow for supplemental jurisdiction over P’s claim.

5. The court doesn’t need to exercise supplemental jurisdiction in every case, and it has the discretion to refuse to hear a state claim.  

a. Refusal of a state claim may be favored if:
i. The state issue substantially predominates in terms of proof, scope of issues, or remedies.

ii. The federal claim is dismissed early on.
iii. There may be jury confusion.

b. Keeping the state claim may be favored if:
i. The state claim is tied to questions of federal policy.

ii. There is an exclusive federal question claim, so that there is no chance for the plaintiff to file the claims together in state court.

iii. The Statute of Limitations on the state claim has expired, and dismissal would not allow the plaintiff to re-file in state court because of the SOL expiration.

iv. It is later in the litigation process and much work has been done.

v. The federal claim has been dismissed because of the other party’s bad conduct.

6. The constitution gives the court the power to exercise supplemental jurisdiction in Article 2, sec. 2 – the judiciary has power over all cases and controversies.

B. Joinder of Parties

a. Rule 20(a) 

i. Plaintiffs and/or defendants may be joined together if:

1. The claims arise out of the same transaction, occurrence, or series of transactions or occurrences, and

2. There is a common question of law or fact.
ii. Once the parties have been joined, we must see whether there is an independent basis for subject matter jurisdiction OR we must use 1367(a) and (b) to determine if the court has supplemental jurisdiction over any state claims.

1. Example:

a. P (CA) v. D1 (UT) and D2 (CA) for a state law claim.

i. D1 and D2 can be joined under Rule 20.

ii. If the amount in controversy is met, there is diversity of citizenship between P and D1.

iii. Under 1367(a), we would seem to allow supplemental jurisdiction over P v. D2 because the diversity of citizenship could serve as an anchor claim.  However…

iv. Supplemental jurisdiction would not be allowed over the state claim of P v. D2, because under 1367(b), it is a claim by a plaintiff against persons made parties under Rule 20.

b. P1 (UT) and P2 (CA) v. D (CA).

i. P1 and P2 can be joined under Rule 20.

ii. If the amount in controversy is met, there is diversity of citizenship between P1 and D.

iii. Under 1367(a), we would seem to allow supplemental jurisdiction over the claim between P2 v. D because the diversity of citizenship could serve as an anchor claim.  However….

iv. Although supplemental jurisdiction would technically be allowed under 1367(b) because the plaintiffs have NOT made any persons parties under Rules 14, 19, 20, or 24.  However, the contamination theory says NO supplemental jurisdiction.
c. P1 (NY) and P2 (CA) v. D1 (UT)

i. P1’s claim is for $90K.  P2’s claim is for $25K.

ii. Plaintiffs can join together under Rule 20.

iii. Under 1367(a), we would seem to allow supplemental jurisdiction because the diversity of citizenship is the anchor claim, and the state claim is so related.

iv. Under 1367(b), the defendants here are NOT made a party under Rule 20; rather, the plaintiffs are made parties.  The 1332 aggregation rules say that plaintiffs are not allowed to aggregate their claims.  However, 1367(b) overrules the aggregation rules.  

b. Rule 20(b) – Severance

i. The court may issue an order for severance of the case to protect a party against embarrassment, delay, expense, or other prejudice.
C. Rule 42 – Consolidation and Separate Trials

a. Rule 42(a) – if there are actions before the court involving a common question of law or fact, the court may:

i. Join for hearing or trial any matters at issue;

ii. Consolidate the actions, or

iii. Issue any other orders to avoid unnecessary cost or delay

b. Rule 42(b) – either 1) for convenience, 2) to avoid prejudice, or 3) to expedite and economize, the court may order a separate trial of one or more separate issues or claims.  

i. A separate trial is different from a severance – separate trials involve the same judge and there would still be one judgment.  Severance splits the entire case – separate trial, judge, juries, etc.

D. Joinder of Claims

a. Rule 13 – Counterclaims and Crossclaims

i. Counterclaims

1. Compulsory Counterclaims

a. Counterclaims that arise out of the transaction or occurrence that is the subject matter of the opposing party’s claims.
i. After a defendant files a counterclaim, the plaintiff must file an Answer – Rule 7(a).

b. Compulsory counterclaims must be brought or they will be barred.

2. Permissive Counterclaims

a. A pleading may state a counterclaim that is not compulsory.

i. If the court is worried about confusion from different claims, they can order separate trials under Rule 42(b).

3. Jurisdiction over Counterclaims

a. Need subject matter jurisdiction over counterclaim either through federal question, diversity, or supplemental.

i. A compulsory counterclaim will almost always satisfy 1367.

ii. Permissive counterclaims will only sometimes satisfy 1367.

ii. Crossclaims

1. Defining Crossclaims

a. A plaintiff or defendant can file a crossclaim against a coparty if the claim arises out of the transaction or occurrence that is the subject matter of the original action (or a counterclaim).  

b. The crossclaim may include a claim for indemnity against a co-party.

c. Cross claims are not compulsory and they may be brought later.

d. A crossclaim is treated as a new claim:

i. Other claims can be joined to it.

ii. There can be counterclaims to the cross claims

2. Jurisdiction over Crossclaims

a. There must be either diversity, federal question, or supplemental jurisdiction.

i. P(VT) v. D1 (KY) and D2 (KY)

1. Each will seek damages over $75K.

2. D1 and D2 are joined under Rule 20.

3. D1 files a crossclaim against D2.  

a. Supplemental jurisdiction is needed because there is no independent basis:

i. 1367(a) is met because there is an anchor claim (P v D1 or P v D2) and they are so related.

ii. 1367(b) will also be meet because although the case is based on diversity, there is a claim by a defendant, not a plaintiff.
ii. P1(NV) and P2(NV) v. D (CO).

1. Each will seek damages over $75K.

2. P1 and P2 are joined under Rule 20.

3. P1 files a crossclaim against P2.

a. Supplemental jurisdiction is needed because there is no independent basis:

i. 1367(a) would be met.

ii. 1367(b) would NOT be met because this is a claim by a plaintiff against persons made parties under Rule 20.

E. Overriding Plaintiff’s Party Structure

a. P sues D.  D wants to bring someone else into the lawsuit.  D becomes the third party plaintiff.  P becomes the third party defendant.

b. Procedural basis for claims

i. Rule 14

1. 14(a)(1)

a. Defendant can bring in a third party defendant for indemnity or contribution.

i. Defendant cannot join any other claims with this claim.

b. Defendant must serve a summons and complaint.

2. 14(a)(2) – Third Party Defendant’s Claims and Defenses

a. Third party defendant:

i. Must assert any defenses against the third party plaintiff.

1. Can assert them in a 12(b)(6) motion to dismiss or an Answer.

ii. Must assert any compulsory counterclaims against the third party plaintiff and may assert any permissive counterclaims.  

iii. May assert a crossclaim against another third party defendant.

iv. May assert against the plaintiff ay claim arising out of the transaction or occurrence that is the subject matter of the plaintiff’s claim (down-sloping claim).

3. 14(a)(3) – Plaintiff’s claims against third party defendant

a. Plaintiff may assert against the third party defendant any claim arising out of the transaction or occurrence (upsloping claim).

i. Third party defendant must then assert any defense and any compulsory counterclaim, and may assert a permissive counterclaim or a crossclaim.

c. Jurisdiction
i. Either an independent basis (diversity or federal question) OR supplemental.

ii. Hypos

1. P(FL) v. D(WI).

a. D brings in T(FL) for indemnity.

b. Assume amount in controversy is met for all claims.

c. Can T file a downsloping claim against P?

i. Rule 14 allows it.

ii. There is no independent basis for jurisdiction.  So we look at supplemental:

1. 1367(a) allows it.

2. 1367(b) would allow jurisdiction because it is not a claim by plaintiffs made against persons made parties under Rule 14.

d. Can P file an upsloping claim against T?

i. Rule 14 allows it.

ii. There is no independent basis for jurisdiction. So we look at supplemental:

1. 1367(a) allows it.

2. 1367(b) would not be met, because it is a claim by plaintiffs against person made parties under Rule 14.
SUMMARY JUDGMENT

A. Background of Discovery

a. Pieces of admissible evidence – all are sworn statements:

i. Interrogatories – written questions

ii. Deposition – interviews

iii. Affidavit – a sworn statement

b. Any of the above can go along with a summary judgment.

i. Pleadings i.e. complaint and answer cannot be used as evidence in a summary judgment motion.

B. Summary Judgment

a. Rule 56 – the court can enter judgment where there is no genuine issue of material fact and so the moving party is entitled to judgment as a party of law.

b. Moving party – brings the summary judgment action (usually the defendant) against the non-moving party.

c. Burden of Production
i. Moving party has the initial burden of production to produce evidence.

1. If moving party is the defendant, then moving party can satisfy the burden of production in two ways:

a. Submit affirmative evidence (e.g. interrogatories, deposition, affidavit) that negates an essential element of the non-moving party’s claim, or

b. Show the court that the non-moving party’s evidence is insufficient to establish an essential element of the non-moving party’s claim.

2. If moving party is the defendant, they must provide evidence (e.g. interrogatories, deposition, affidavits) to prove every element of the claim.

ii. Once the moving party meets their burden of production, the burden now shifts to the non-moving party to provide evidence that supports that particular element of their claim.

d. Burden of Persuasion

i. Moving party always has the burden of persuasion
�Hess: Implied consent, when driving through a state, to appoint DMV as your agent for service of process.  When you drive through a state, you have purposefully availed yourself of the benefits of the state.


 A driver for a company drives from Missouri to Washington.  While driving through Colorado, driver hits pedestrian.  Can pedestrian sue company?  Yes, through implied consent.


Can the pedestrian sue in Washington, where the company has limited activities?  No, because there is no general jurisdiction, and no specific jurisdiction.


Can the pedestrian sue in Missouri, where the company is headquartered?  Yes, because there is general jurisdiction.


�McGee – non-resident insurance company insured a California resident.  This one contract with the individual was enough for substantial connection with the state.  Although the activity in the state is weak, the fairness factors are very strong supporting jurisdiction.  


�Burger King: contractee must expect to be haled into court by contractor in the latter’s forum state when the contract meets the four factors of purposeful availment.


�Gray: If a corporation elects to sell its product for ultimate use in another state, it is subject to personal jurisdiction in that state for claims of defects in its product.


�World-Wide: A company that sells a product in one state, and the product is ultimately  used in another state (by the unilateral activity of the customer), then the company is not subject to personal jurisdiction.


HYPOS:


 What if World-Wide is aware that the car will be used in Oklahoma – still no jurisdiction.


 What if World-Wide ships car to Oklahoma, on request of buyers.  There will be jurisdiction because shipping a car is not a normal business activity for a car company, and thus World-Wide is purposefully availing themselves of the benefits of Oklahoma.


�Asahi: Japanese corporation sells parts to Taiwanese corporation that uses parts to manufacture products sold in the U.S.  Based on Stream-of-Commerce Plus, there is not jurisdiction.  Based on Stream of Commerce, there is personal jurisdiction.  However, fairness factors outweigh jurisdiction.


�Helicopteros example: if it hadn’t been for the purchase of the helicopter, and the training of the pilots, and the contracts, there wouldn’t have been negligence and thus the crash.


Burger King example: if it hadn’t been for the contract  with Florida, Rudy would not have had any incident with BK.


�Example: In Helicopteros, the proximate cause would be the pilot’s negligence in Peru (rather than the purchase of the helicopter or the training in Texas)


�


Company operates in Washington, but not in Oregon.  Oregon citizen visits company, buys shoes (which turn out to be defective).  Can she sue in Oregon?  No.  Taking the shoes back was a unilateral act.  No specific or general jurisdiction.





Oregonion sees shoes in Washington, but orders them shipped to her.  Can she sue in Oregon?  No, because the customer solicited the business.  


�


Khasogghi: a person can have more than one dwelling house, but only one domicile.  Dwelling does not equal domicile.


A dwelling should have  sufficient indicia of permanence.


A temporary residence at time of service is not a dwelling when more permanent residence is shown to exist (e.g. summer house vs. main house)


�13 years old are not of suitable age; 18 year olds are of suitable age.  In between is debatable.


�In some cases, a manager working from 9-5 at a business is considered to be residing there.


�Executive officers e.g. CEO, CFO, COO


�Diversity must be present at the time the complaint is filed.  Subsequent changes to domicile after the filing is irrelevant.


�The amount claimed in good faith by the defendant, unless the judge deems it to be very incorrect.


�The Deemer Provision allowed for a citizen of another country to become a citizen of a state if they were a Permanent Resident Alien of the U.S. and domiciled in the state.  


Some courts suggest this was done in order to defeat diversity (between a foreigner and a state resident).  However, in some cases, it can create diversity.


When there is a citizen of a foreign nation on one side who is a PRA, and a citizen of a foreign nation on the other  side, courts will often look at citizenship instead of “creating jurisdiction.”


�Test established in Olson v. City of Winona


�Examples of passive corporations: investment companies (companies that do not manufacture)





HYPO: Two friends from Los Angeles want to invest in property out of stste.  They form an investment corporation called Friends, Inc., in California.  They hire a North Dakota citizen to investigate investments.  He suggests two investments, a casino in North Dakota and a shopping mall in South Dakota.  They invest $1 million dollar each.  The corporation has a bank account in CA and pay a North Dakota citizen from that account.  Investment decisions are made in CA.  A North Dakota citizen sues Friends, Inc. in U.S. District Court.  Will the court have subject matter jurisdiction based on diversity?  Yes, using the “passive” test.  


�HYPO: Two friends from  CA want to invest in property out of state, and form a limited partnership with a North Dakota citizen.  The friends are limited partners.  North Dakota citizen is the general partner who supervises the investments.  Another North Dakota citizen sues the partnership in U.S. District Court.  Will the court have subject matter jurisdiction based on diversity?  NO, because we look at the citizenship of each member, and since one of the members is from ND, this cancels diversity.


�Example: P v. D1 and D2.  P has a federal and state law claim against D1.  P has a state claim against D2.  P can join her claims against D1 under Rule 18.  The court has subject matter jurisdiction over these claims.  Against D2, she can join D2 under Rule 20(a). As for the claim against D2, it is a state claim – the court can exercise supplemental jurisdiction over this state claim by anchoring it to the federal claim against D1.


�Example 1: A(CA) and B(UT) v. C(UT).  1367(a) is met because A v. C is the anchor claim.  1367(b) is also met because it is not a claim by plaintiffs against persons made parties under Rule 20.  However, the Contamination Rules would prohibit this claim.


�Example 2: A(CA) sues B(UT).  B impleads T(CA).  T files a downsloping claim against A.  The claim is NOT contaminated.


�A(CA) and B(CA) v. C(UT.  A’s claim is for $90K. B’s claim is for $20K.  This claim would be allowed.
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