Outline – Civil Procedure (Goldberg), 2006-07


I. PJx (Personal Jurisdiction)
a. In personam – forum has jx over the (, Fed Ct analyzes as if the State Ct, entitled to full faith and credit

i. Tradition bases for PJx – Presence, Consent

1. Presence - served in state ( GJx (general jurisdiction) (if no presence, go to consent or minimum contacts)

a. Individuals: Found, Residing, or Domiciled in forum state

i. Is there PJx if a ( is domiciled but absent from a state? (Milliken)

1. RULE: A ( is subject to PJx if they are domiciled in the state even if absent

a. Policy: ( exercises privileges in state (protection property, self, etc.), it provides certainty to a potential ( of where a suit may be brought

b. Proof of domicile: intent to remain, pay taxes, license/registration, bank acct

c. A person keeps their old domicile until they create a new one.

d. A person has only 1 domicile at any given time

ii. Is there PJx over a ( transiently present in forum?

1. RULE: Transient presence is sufficient for PJx

2. Burnham - 3 different tests from Burnham plurality opinion…

a. Any presence, even flying over a state – Scalia 

b. Intentional presence – White, this will satisfy majority of USSC

c. Voluntary presence (P/A) and fairness (FFs) – Brennan, this will satisfy entire USSC since it is the strictest test

d. Father visiting children, mother serves with divorce papers, court says his physical presence was sufficient for jx. Intentional presence since he flew to CA. P/A since took advantage of health / safety benefits and legal protection of CA. FFs: low burden on ( since has traveled there before and his children are there. Strong state interest – don’t want transients with immunity to the state law.

· Transient presence does not apply to corporations and their representatives
b. Corporations: State of incorporation (vs. Fed diversity jx where place of incorporation AND principal place of business)

i. If no presence then go to consent or minimum contacts

2. Consent ( specific jurisdiction, can be resident or non-resident

(Essentially, it may occur that a non-resident waives PJx where the court would not normally have jx)

a. A claim must arise out of activity for jurisdiction under consent 

b. Express consent

i. Appoint agent in state

1. For corporations, court may say there is PJx (claim must AOO activity) or may say GJx – encompasses any claim. Court has not yet decided.

ii. Forum selection clause (Burger King, Helicopteros????)

iii. Voluntary appearance in court (w/ out objection)

iv. Answer (w/ out objection) or counterclaim to a court

c. Implied consent / waiver (( act = consent)

i. Filing a claim or counterclaim

ii. Is it constitutional for a tribunal of one state to bring back a ( from another state to exercise PJx for driving on the highway? (Hess)

1. A ( will be subject to PJx: if there was implied consent, if the claim arises out of the activity in the state, and if the ( actually receives a copy of the notice / process

a. A driver on the highway has implied consent to appoint a state agent for notice of service (by statute in forum state) (Hess). Strong state interest to protect citizens on the highways. Strong ( interest for adjudication in state. Burden on ( - ( had driven there once before.

2. A long-arm statute – go into another state and bring ( back!
3. State interest: Protect drivers on the highway, convenient method for ( to enforce rights

iii. Doing nothing (wave objection to PJx)

iv. Refuse to cooperate with discovery request

ii. Minimum contacts – “traditional notions of fair play and justice”

1. Is there GJx over nonresident (?

NOTE: try to circumvent a forum selection clause by seeking GJx

NOTE: GJx does not apply to individuals ( individuals are covered under presence (e.g., domicile) or consent

a. Rule: GJx over nonresident ( will be proper when (’s contacts w/the forum state are continuous, systematic and substantial (P/A) and exercise of jurisdiction is reasonable (FFs). The claim may be unrelated to (’s in state activity

i. Continuous, systematic and substantial = very strong P/A 

1. Over a period of several years

a. Weigh all activities together: Office, bank accounts, employees, solicitation in state, business license, recruitment of employees, paying taxes, contracts/negotiations, sales / purchases, training

b. COUNTER: divide and conquer: no office, checks drawn on state bank, sales / regular purchases alone in state (Rosenberg), ( not resident, look for unilateral activity of ( (e.g., drawing a bank check)

2. Many transactions, lots of presence

ii. Reasonable = FFs

1.  Burden on (: probably no burden if continuous, systematic and continuous (since they are operating in the state)

2. ( interests: resolving the dispute

3. State interests: (forum and (’s state)

a. Laws

b. Policies: protect residents against unfair business practices, 

4. Efficiency

a. Location of the evidence

b. A single lawsuit: would the ( have to sue in >1 tribunal?

c. Interstate policies: is there any other state where PJX is possible? GJx guarantees a place where a ( can be sued

b. Examples

i. Perkins = PJx, stock disbursement claim arises out of activity in Phillipines 

1. President of company operating the corporation out of Ohio, ( not from Ohio but could not sue anywhere else, no burden on (, since operating out of Ohio, evidence in Ohio

ii. Helicol = no PJx

1. DIVIDE AND CONQUER: Helicol was called for negotiations in TX but contract in Peru (not continuous or systematic), $4-million helicopters were purchased from Bell and pilots trained in TX (purchases and related trips not enough), accepted checks drawn from TX bank (unilateral activity of (), not authorized to do business in TX, no agent for service in TX, no sales in TX, 

2. Is there specific jurisdiction over nonresident (?

a. RULE: PJx is appropriate over a nonresident ( if there are minimum contacts with the forum state and if ( receives actual notice. Minimum contacts = P/A + AOO + FFs

i. P/A - ( must prove: Has ( P/A itself to the forum state?

1. ( receives benefits from forum state (protection of laws, sales and solicitation, employees, use state infrastructure, conducting business, rent property for business)

a. COUNTER: just interstate commerce, no permanent business set up in state (offices, etc.), no in state contracts

2. ( who P/A to forum should expect to be haled into court in the forum 

a. conduct (selling, marketing)

b. obtain benefits / protections of state

3. Unilateral activity by ( is insufficient
a. ( drives a car purchased in state X to state Y and wants to sue in state Y. The car company has no other contacts with state Y. (World Wide Volkswagon, Hanson).

ii. AOO - ( must prove: Does the claim AOO the P/A?

1. Several tests – very narrow to very broad, see details below

2. Essentially the claim must be related to the activities (or P/A)

3. Sue a store for selling defective shoes? Maybe. If the only P/A is “selling shoes”, then no b/c the claim will be for defective manufacturing. If the the P/A is just “shoes”, then the claim for defective shoes would AOO the P/A of shoes.

iii. FFs - ( must prove unfair (Burger King)

1. “traditional notions of fair play and justice”

iv. Forum must be reasonably sure that ( actually receives process notice

1. Process by registered mail is sufficient that notice will be actual (Int Shoe)

b. Ways a ( P/A to forum

i. Contract (AOO is less import here since it is so obvious)

1. Does a single contract lead to P/A?

a. P/A if ( initiated contact w/forum in a deliberate or continuing obligations manner 

· Prior negotiations 

· Contemplated future consequences

· Terms of contract 

· Course of dealing b/t parties

· COUNTER: Unilateral activity by ( diminishes “substantial connection” (Hanson), indirectly dealt with forum state (Burger King)

2. Burger King, Yes PJx: ( is individual who deliberately solicited a single 20 year contract (continuing obligations) w/( in forum state, extensively negotiated, choice of law clause, course of dealings indicated that authority was in forum state

3. McGee: Yes PJx. ( is TX company that solicited a single contract in CA for life insurance (terms, future consequences, and course of dealing!). CA resident paid premiums from and later died in CA. SUBSTANTIAL CONNECTION. Strong state interest to protect all CA insurance policy / contract holders. 

ii. Is the unilateral activity of one party sufficient to create PJx over the over party? (JUST A PART OF THE P/A ANALYSIS, CAN BE APPLIED TO ANY METHODS OF P/A – (’s COUNTER TO P/A)

1. Unilateral activity is insufficient to create PJx. ( must P/A itself to the forum. No intentional connection to forum by (. The ( may still later P/A itself to the forum, but this will be harder to prove since ( has now forced the connection of ( with forum.

a. COUNTER: There was a connection to forum when relationship b/t parties began. ( P/A itself even though ( forced the connection (e.g., later on the ( solicits more business).

2. Hanson, No PJX: ( created trust with bank in DE. ( later moved to FL. Court held that FL did not have jurisdiction over the bank. Unilateral activity by (.

3. World Wide Volkswagon: No PJX: ( bought car in one state and had accident in the forum state. ( never P/A itself to forum and had no connections to forum other than this (. Unilateral activity by (. See contract.

iii. Is there PJX over an intentional tort?

1. Effects test (Calder)

a. Yes PJX if the forum is the focal point of the activity and the harm.

· Calder: ( held to PJX in CA even though they had never been to CA. ( wrote an article based on CA sources and activities (a movie star’s activities), and the article was directed at CA readers (the magazine had its highest circulation in CA) and at ( in CA. The brunt of the activity and harm was based in CA.

· Keeton: ( held to PJX in NH even though ( had no contacts with NH. ( circulated magazines in NH but they were based out of CA. Policy that NH has a strong interest in cooperating with all states in litigating a libel suit that did have effects in NH.

2. Geographical focus test (Revel): based on effects test
a. Yes PJx if forum is the geographic focus of the activity

· Sources relied on connect with forum

· Activities described connect with forum

· Directed to forum residents

· Knowledge of particular forum where ( will bear the brunt of the harm
b. Revel: ( not held to PJX in TX. Posted article on NY website about ( activities in D.C. Sources relied on were from D.C. Activities written about do not connect with TX other than that ( not resides in TX. Article was not directed to TX residents. Lastly, ( did not know brunt of harm would be in TX.

iv. Is there PJX where ( has placed a product in the stream of commerce (SOC)

1. There is PJX if the ( placed the product in the SOC with awareness
a. ( knows that the product will end up in forum. ( does not need to intend to serve the market. 

· COUNTER: ( was not aware it would end up in forum, ( could not foresee suit b/c limited connection to forum

2. There is PJX if SOC with awareness and there is intent to serve the market
a. Customer service, specific design of product, direct goods to forum, advertise goods in forum

3. There is PJX if there is significant volume, value, and/or hazardous nature of the product in the forum.

a. Can also include number of years to strengthen analysis

4. Gray, Yes PJX: ( put valve in SOC that ended up in water heaters in IL. Many water heaters sold in IL (not isolated sale). Benefited from IL sales, commerce, and protection of laws. Low burden on ( since easy to travel to IL. This case does not answer where the SOC ends (with the sale or use of the product).

5. World Wide Volkswagon, No PJX: ( purchased car in NY and drove it to OK where injured partly b/c of defect w/car. No PJX over ( since unilateral act by (. ( never P/A itself to OK. ( not aware that its product would end up in OK. Not foreseeable to be haled into OK court. SOC ends at the sale of the product. WWV court focuses on ( right to due process. Brennan would consider ( interests equally and weigh them to determine minimum contacts.

6. Asahi, No PJX: ( (Japan) sold valves to a company (Taiwan) that incorporated them into a product sold in another forum (CA). ( placed product into SOC and was aware it would end up in CA. They did not direct the product to CA. High burden on ( since foreign legal system. ( and state interests are low since the dispute is b/t Japan and Taiwan companies. Efficiency concerns are low since it is likely that foreign law would have to be applied. Policy considerations would say to be reserved in exercising PJX over international companies. Court agreed that FFs trumped P/A, so Asahi is not subject to PJX.

v. Internet

1. Zippo test: sliding scale

a. Interactivity

b. Nature of contacts

2. Geographical focus test (see intentional tort above)

a. Based off of Calder effects test

c. Analyzing AOO - listed in order of stringency, foreseeability????

i. Narrow / necessary element 

1. Very direct relation b/t claim and activity

2. Only the pilot training can be related to the accident (Helicol)

ii. Proximate cause 

1. Closest cause of action related to claim

iii. But-for 

1. Link cause of action and (
2. But for the sales of helicopters and training in TX, and the negotiations in TX, the accident by ( would not have occurred (Helicol)

iv. Continuum / substantial connection 

1. Look at all 3 together: P/A, AOO, FFs

2. This analysis allows for a weak AOO ( getting towards GJx (which is P/A and FFs)

v. Example: KLM hypothetical

1. Airline CEO negotiated purchase of 10 planes in CA. CA resident injured in crash in England and sues in CA for negligent airplane operation.

a. Narrow: claim is for negligence, which makes negotiations and purchases irrelevant. Pilot training is necessary element, which does not AOO CA.

b. Proximate cause: the cause is airplane operation in England. Not AOO CA activity.

c. But-for: but for the purchase / negotiations and CEO visit to CA, leading to the pilot flying the plane over England w/ CA resident, the accident would not have occurred. Weak, but it may AOO CA activity.

d. Continuum / substantial connection: strong P/A b/c sought out product and negotiated in CA. Weak AOO since the accident did not occur in CA, pilot training not in CA. Strong FFs ( high state and ( interests, low burden on (, efficiency (evidence in CA, one lawsuit). 

d. FFs – fairness factors

i. Burden on (
1. Difficult to mount defense? Has ( been to forum before?

ii. ( interests

iii. State interests (forum and (’s state)

1. Laws

2. Policies: protect citizens / business, collect taxes, regulate fair commerce

iv. Efficiency

1. Evidence 

2. A single lawsuit

v. Interstate policies: if ( receives benefits from state, they are subject to jurisdiction, the relevant laws are better adjudicated in the state that has enacted them

e. Examples

i. International Shoe: Shoe had employees, rented space, and solicited sales in WA over several years, P/A itself to the benefits and protection of WA. Claim arose out of the P/A since it dealt with employment tax collection. FFs satisfied b/c low burden on ( (they had done business in WA), strong ( interest (collect money for tax fund), strong state interest (protect its citizens and promote fair business practice. If receiving benefits from state, subject to PJX

3. Is there quasi in rem or in rem jx over property owned by non-resident (?

a. RULE: Quasi in rem and in rem jx are subject to minimum contacts analysis.

i. IN REM cases: Owning property = P/A. Claim must AOO property. FFs fair b/c property / title / evidence is located in forum and forum laws apply / forum interests. For in rem, the claim is certain to AOO the property!

ii. QUASI IN REM: Quasi in rem does not provide general jx anymore as it did before. Now the claim must AOO the property (injury, lien, etc.). Powell and Stevens may consider real property to be sufficient for general jx (but not intangible property like stock).

iii. ANN: Shaffer – Executives do not P/A themselves to DE by merely holding stock, which is not even physically there! Claim does not AOO their holding stock but rather out of their actions as executives in another state. ( failed to provide burden of proving P/A and AOO. But even if so, lacks FFs. Burden on ( to go to DE to settle suit where they have never even been to DE. State laws indicate they have little interest in jx over executives not physically present or without property there though state laws may apply. Other states do have laws saying executives can be expected to be haled into court.

iv. POLICY: Get judgment from proper court - does not prevent collection of debt b/c of full faith and credit after receive judgment

b. In rem jx over property – judgments settles property rights forever against the world, property owner’s residence does not matter

i. Property must be attached at the outset of lawsuit – Pennoyer v. Neff
ii. Subject to minimum contacts, but it will always pass that test

c. Quasi in rem jx over property – these judgments are not settled forever against the world, CAVEAT: judgment is limited to the specific property attached and cannot exceed this

i. Claims to property itself is disputed

ii. Use property to collect money from (
iii. To say you have jx over property is to say you have jx over the owner of the property

iv. SUBJECT TO MINIMUM CONTACTS ABOVE

d. Note on Full Faith and Credit clause 

i. Court is allowed to exercise judgment against plaintiff from another forum

1. Good for ( to collect

2. ( cannot hide assets in another forum – this clause will allow ( to collect in that forum

Pennoyer v. Neff used this to have jurisdiction where it would not apply under these circumstances in a direct attack. However, Pennoyer’s lawyer appealed to Fed court in a collateral attack.

e. Limitations on PJx

i. State: Long-arm statute (only talk about this within the limits of lecture!) – once PJx is established, must determine if state allows exercise of PJx in its long-arm statute
1. RULE: Interpret long-arm statute to maximum limits (the Constitution, so no further analysis is required)

2. Minority: further limit PJx, must be within this smaller fence

3. Is it constitutional for a tribunal of one state to bring back a ( from another state to exercise PJx? (Hess)

i. Long-arm statute allows forum to bring ( back as long as within Constitution (max limits here!). P/A: roads, safety. AOO: accident on roads. FFs: ( has been there before, strong state interest to protect motorist, evidence. Passes minimum contacts test, so it is allowed.

4. Some states want to give immunity from PJx when there is force / fraud, or a person testifying, or a parent visiting a child

a. POLICIES: discourage force / fraud, encourage cooperation w/ authorities, encourage healthy family life

ii. Fed: Rule 4(k)

1. RULE: PJx under same rules as the state

a. If state long-arm permits PJx over nonresidents, then the Fed court can exercise PJx over those nonresidents

2. RULE: PJx when authorized by statute – now the ( just has to be in the US, not a particular state

a. Need to apply minimum contacts

3. RULE: PJx if based on Fed law and ( is not subject to PJx in any state court

a. Need to apply minimum contacts

f. Notice / SoP (Service of Process) – must make a good-faith attempt to use reasonably calculated methods, under the circumstances, to notify parties and give them the opportunity to be heard.  

A better method of notice may have been available, but it may be too expensive, time consuming, or burdensome under circumstances (Mulane)

Δ avoiding SoP?  Δ unknown or difficult to find?

i. Time – must serve ( within 120 days from filing date
ii. Method – in-hand is best method
1. Individuals SoP = FRCP 4(e), 

a. State laws of the district court, OR (can’t screw up one then switch to the other) 

b. State laws where give service, OR
c. FRCP 4(e)(2) = strict forms of service 

i. In hand, or 

ii. Leaving at abode / dwelling w/ residing (not visiting) person of suitable age / discretion, or 

1. A person can have several places of abode (vs. only one domicile) – just need to show permanence and the ( must be residing at time of SoP as well as the person to whom the notice is given

a. If ( not residing, courts are split if service is proper

b. A full-time employee may be considered “residing in”

c. 13 = too young, 14-17 = who knows, 18 = old enough

iii. Leaving w/ agent authorized by appointment or law

1. A person in position of sufficient responsibility so that it is reasonable to assume that the person will transmit notice of the commencement of the action to organizational superiors – need to ask questions!

2. Corporations SoP = FRCP 4(h)

a. Officer, managing or general agent, or any agent authorized by appointment or by law to receive service of process

b. State laws of the district court, OR State laws where give service, OR FRCP 4(h)

c. FRCP 4(h) 
i. Designated agent (plaque on the desk!)

ii. Leaving w/ agent authorized by appointment or law + a mailing
1. A person in position of sufficient responsibility so that it is reasonable to assume that the person will transmit notice of the commencement of the action to organizational superiors – need to ask questions!

iii. Substituted service 

1. Leaving at abode as above (residing, age, discretion)

2. Mail – If it is returned by post-office then insufficient service, must re-send or use another reasonable method

3. Post to door​ – must reasonably believe it will be received by (, should really use mail 1st, inadequate where π knows the notice is likely to be removed
4. Publication – worst, never acceptable for in personam JDX, but may be acceptable under unique circumstances for in rem or quasi in rem (Mullane)
a. Addresses known (never  sufficient service

b. Addresses unknown + no reasonable method to obtain addresses ( sufficient

5. Infants / Incompetents – NOT ALLOWED

6. Actual notice – NOT SUFFICIENT (Nat Dev Co), but it can help validate insufficient service to make it proper

a. Housekeeper was served and ( did receive actual notice, but that alone is insufficient – must fit within the rules to be proper. Court holds it fits within rules b/c service was given to maid (reasonable age and discretion) at ( place of abode where ( was currently residing.

iv. Waiver – notice can be expressly waived FRCP 4(d)

1. Request from ( sent by mail accompanied by the complaint

2. Must be returned w/ in 30 days of date sent (60 days if outside district)

3. Benefits of ( waiving service – 

a. (: It acts as proof of timely service!

b. (: Longer time to answer: from 20 days w/out waiver to 60 days w/ timely waiver (90 days if outside US)

c. (: Avoid costs of service

4. Disadvantages if ( doesn’t waive service

a. (: SoL is running and need to know if regular service is necessary

b. (: Once served, only 20 days to answer

v. Insufficient service

1. Judge can say effort was good enough to be actual and it was sufficient

2. Judge can interpret statute to say there was proper service

3. Repeat the service

4. If SoL has run out, then out of luck – no day in court!

II. SMJx - ( burden of proof

a. Intro: concurrent (contract, tort) vs. exclusive jx (admiralty, patent, bankruptcy) in Fed court. 

i. SMJx cannot be waived (either Fed Question or Diversity), unlike PJx and Notice

ii. SMJx can be challenged at any time until final judgment

1. Including sua sponte by the judge

iii. SMJx can arise from EITHER Fed Question or Diversity

b. Fed Question

i. Basis - §1331 or Article III §2: The district courts shall have original jx of all civil actions arising under the Constitution, laws, or treaties of the US

ii. Well-pleaded complaint rule

1. Essential elements of the original complaint must state a cause of action arising under Fed law. Anticipating a defense under Fed law is insufficient to satisfy Fed question.

2. Louisville - ( sues for tort (breech contract) and anticipates ( defenses from Fed statutes. No Fed question. If lawsuit was for unconstitutional Fed statutes then there would be Fed question, but this is just a state created tort claim.

3. POLICY: ( must set up a valid prima facie case - don’t waste court’s time, the defense may never even come up

iii. Tests for substantial Fed issue

1. Ingredient test? – Osborn: Fed issue just has to be an ingredient of the case. This will be met.

a. Article III §2 – arising under read very broadly, allows USSC to hear cases on appeal from state courts

2. Creation test? – American Well: Fed statute EXPRESSLY or IMPLIEDLY creates cause of action (Very Narrow)

a. §1331 – arising under read very narrowly, Fed law must be a central issue and not just an anticipated defense

b. Expressly: patent cases, bankruptcy, admiralty

c. Impliedly: Fed statute is silent on cause of action, but court will read it in (VERY RARE – ASSUME NO IMPLIED JX)

3. Substantial Fed Issue test? – Grable
a. State law claim necessarily raises a STATED Fed issue
b. The Fed issue is actually disputed and substantial to the case – this comes from Smith (Need test)

i. Substantial – Fed issue should be the main issue that will resolve the case, look out for 2nd state-law-controlling substantial issue that does not depend on Fed issue

ii. Interpretation is likely substantial

1. Constitutionality, meaning language of statute?

iii. Application is likely not substantial – mere question of violation of Fed statute

1. Fed statute is just an element of the claim (think breech contracts or torts)

c. Fed Ct jx cannot disturb the balance of Fed and state responsibilities (this will often be the deciding factor!)

i. Create uniformity by providing clarity in Fed Ct, interpretation requires Fed expertise, so solicitude is required of Fed Cts

ii. Torts and contracts cases will often fail here even if they pass the need test.

iii. Application attracts hordes while interpretation only has to be done once, then state courts can apply thereafter

d. POLICY: Fed question favored if Fed court will bring experience, solicitude, and hope of uniformity to the Fed issue (bias towards interpretation cases). Fed question is not favored if it will attract the hordes (thus bias against application cases). If no cause of action is stated in the statute, Congress was not putting out a welcome mat.

iv. Amount – no amount requirement ( remember for MC questions

v. Diversity – no diversity req. for Fed Question

vi. Examples

1. Grable: State claim to quiet title depends in interpretation of “notice” in a Fed tax statute. Substantial interest in interpreting a tax statute. Little disruption of state cases since once interpret there will be few cases – don’t need to worry about the hordes.

2. Merrell-Dow: Similar to Grable but it would attract hordes of Fed statute negligence per se cases. Loses based on 3rd part of test! Weaker case than American Well. 

3. Smith: State breech claim depends on constitutionality of Fed statute (only major issue to be resolved). Passes need test. Disturb balance? In spirit of uniformity expertise and solicitude, should be decided in federal court. Wouldn’t attract hordes since only needs to be upheld once. However, Congress did not put out a welcome mat. But welcome mat should be implied for constitutionality.

4. Moore: State claim depends on whether a Fed statute was violated. Fails need test. Different if constitutionality issue as in Smith (too important an issue to let a state court decide there). Even if pass need test, fail b/c disturb balance since mere violation cases would attract hordes.

5. American-Well: State libel claim raises issue of Fed patent infringement (only major issue). Balance would be upset b/c tort claim ( attract hordes.

c. Diversity – cannot be waived, burden of proof is on party seeking Fed jx

i. Minimal Diversity - Constitution

1. Article III §2: Diversity exists b/t citizens of different states or b/t (citizen of) a state and (citizen of) a foreign country. This is very inclusive. EXCEPTION: PRA under Constitution is still an alien. This is why PRA domicile can only be used to destroy and not create diversity

ii. Complete Diversity – Statute: §1332(a)

1. RULE: Strawbridge – For complete diversity no party on one side may be a citizen of the same state as a party on the other side AT THE TIME THE COMPLAINT IS FILED, domicile differences when cause of action occurred or after complaint is filed do not matter

2. Citizens of different states

a. US Citizen

b. Domiciled in a state

i. INDIVIDUALS

1. RULE: For diversity purposes citizenship means domicile of a state and a US citizen. Domicile is where a person takes up residence w/ intent to remain – Mas 

2. APP: Mr. Mas(French), Mrs. Mas(MI) v. Perry(LA). Diversity and alienage here. Mrs. Mas was not domiciled in LA b/c she never showed intent to change her domicile from MI even though she hadn’t lived there for several years and had no intention of going back.

3. A PRA is a citizen of state where domiciled, except that this can only be used to destroy diversity – go to state court. Probably no bias since domiciled there.

4. For diversity, DC, territories, and Puerto Rico are considered states

5. Citizenship of deceased, infant, or incompetent is used to determine diversity where lawsuit is filed on their behalf

ii. CORPORATIONS – all that matters is that it is registered as a corporation, even if it doesn’t act like one!

1. RULE: Corporations are citizens in place of INC (incorporation) and PPOB (principal place of business) – domicile does not apply to corporations

2. RULE: A corp can have several places of INC but only one PPOB
3. APP: Randazzo – failed to expressly state places of INC and PPOB. Alluding to them is insufficient.

4. INC: look to public records

5. PPOB: TAT (total activity test) = nerve center + place of activity (always analyze each test even though it may not apply)

a. Corp w/ far flung operations ( nerve center = PPOB

· Direct, control, coordinate business activity that occurs in many places, no concentration

· Airlines, insurances companies

b. Corp w/ sole operation in one state and executive offices in another ( place of activity = PPOB

· Olson – Executive offices in IL and manufacturing operation in MI. Nerve center is in IL, but the sole operation activity in MI outweighs.

· If a corporation does the majority of business in one state (employees, manufacturing, profit) then that is likely their PPOB

c. Corp w/ passive activity and the “brain” is in another state ( place of the “brain” = PPOB

· CA residents for corp and invest in property in ND. This is a passive corp, so the site of the “brain” is important. The brain here is in CA – investment decisions.

iii. Partnerships 

1. RULE: Unincorporated enterprises take the citizenship of EVERY member (unlike corporation where it is limited to PPOB + INC)

2. Belleville - ( was partnership but would not tell citizenship of each member (privacy reasons). Court cannot proceed since this is not a corporation – need to know citizenship of each member. Also, ( was INC in IL (not MO) and ( has partners in IL – NO DIVERSITY. (NOTE: SMJx can be challenged at any point before final judgment and can be raised sua sponte!)

c. Citizens of state and citizens of foreign state (ALIENAGE)

i. Only look at foreign citizenship, does not account for domicile

ii. Foreign citizen (non-PRA) domiciled in a state still must file under alienage. If a PRA the court will use state where domiciled to destroy diversity

iii. If US citizen, no alienage even if domiciled in foreign state (Limbo-land)

3. POLICY: Keep cases out of Fed Ct, Provide Fed Ct as neutral ground to prevent state court bias

4. EXAMPLES:

a. X(CA), Z(Japan) v. Y(Italy): Diversity under Constitution (minimum), but not under statute §1332(a) since Japan v. Italy. Two aliens cannot sue in Fed court. No bias in state court against them. Remedy = remove Z or they  must re-file in state court.

b. X(France/PRA CA), v. Y(Italy): No diversity under Constitution. Yes diversity under literal reading of statute, but courts will not apply the PRA portion of statute where it creates diversity, so no diversity under statute. 

5. No diversity if collusion creates diversity. However, a claim can be assigned if substantial (i.e, assignee must have almost the entire claim). In this case, the assignor still may have to file a separate lawsuit in state court

iii. Amount - §1332(a)

1. RULE: Cannot aggregate claims to meet the amount requirement

a. Exception 1: If 1 ( and 1 (, ( can aggregate related or unrelated claims to meet amount requirement

b. Exception 2: If multiple ( or (, only a common, undivided, joint interest can be aggregated (joint tenancy but NOT tenancy in common, joint liability) – look for the word “joint”
i. P files quiet title action against D-1 + D-2 who are tenants in common of property worth $90K. Amount req NOT MET – claim against each must exceed $75K – since here claim against each is $45K. If they were joint tenants amount req would be met

c. Exception 3: see supp. JDX below

2. RULE: Fed jx is not lost b/c the judgment amounts to less than $75K. However, judge can use discretion and award no damages if $75 or less and impose ( fees on (! BUT NOT ATTORNEY FEES

3. POLICY: Fed courts should not be small claims courts, Decrease the number of cases in Fed court (Policy), Fear of local bias is stronger in more substantial ($) cases

d. Removal - ( takes case from state to Fed Ct
i. §1441: ( can remove any civil case where Fed Ct would have original jx (through EITHER Fed Question or Diversity)

1. Must be removed to district where filed within 30 days of SoP or summons if SoP was waived

a. Amended complaint: can be removed w/ in 30 days from notice of amended lawsuit where case becomes removable

i. Exception: Cannot be removed if >1 year from filing where removal is based on diversity
2. EXCEPTION: Cannot remove if citizen of state where filed (no bias!) and based solely on diversity (also look out for Fed Q where there are additional claims that cannot be removed)
3. Must file notice of removal w/ grounds for removal + copies of all documents from case, and give notice to all other parties

4. ALL (s MUST JOIN IN REMOVAL

5. If a ( is later added that would destroy diversity, Fed Ct will either deny joinder or remand to state court

a. Deny joinder – appears ( case going badly and just wants to get back to state court

b. Permit joinder and remand – appear ( really did just discover the new bona fide (
6. “Doe” ( not allowed in Fed Ct

ii. POLICY: Do not waste court time, if initial ( did not remove

iii. Noble: Case was originally removable. (-2 added after 30 days from SoP on (-1. (-2 tried to remove, but not allowed. POLICY: initial (-1 did not remove so outcome is probably the same – wouldn’t have agreed to removal.

iv. Merrelll-Dow: ((Scotland) v. ( (DE, OH) filed in OH State Ct. ( cannot remove based on alienage diversity since they are citizens of the state where filed (no bias). ( can remove based on Fed Question (and they did but lost on “Sub Fed Issue Test”).

v. PREVENTING removal – ( may desire state court and try to prevent anticipated removal

1. Prevent removal based on SMJx diversity

a. Join non-diverse ( (must be bona fide claim though!)

b. Sue for less than amount - $75,000.01

c. Sue in state where one of ( lives

i. If this ( is later dismissed by ( the case becomes amended and is removable. However, if dismissed by court, case does not become removable even though amended.

vi. CHALLENGING removal 

1. SMJx basis – diversity or fed question

a. Challenge at any time before final judgment

2. NOT BASED ON SMJx (i.e., procedural – a form is not signed)

a. File MTD w/ in 30 days of filing for removal. If remanded, fees may be assessed to removing party. After 30 days, this is waived.

III. FILING AND MOVING CASES
a. Is VENUE proper?  (§ 1391): proper county (state court) or proper district (Fed ct.)
NOTE: venue can be proper in several districts so always need to go through both prongs (Δ same state, SPOE)

i. Do all Δ reside in same state?
1. Venue is proper in a district where any one Δ resides if all Δ reside in same state
2. Corporate Δs reside in any district where it is subject to PJx when action commences (consider each district as a separate state, look for INC + PPOB in each district – from PJx section)
a. E.g. Corp Y enters a K in southern district of CA and later breaches, venue would be proper only in the southern district of CA, not anywhere in CA (assuming minimum contacts is met)

i. If Corp Y has its main production facility in northern district of Ohio, venue would also be proper there under PJx GJx

3. E.g. A from northern district CA, B from central district CA, both in same state so venue would be proper in either district, but not proper in the southern district of CA

4. E.g. A form northern district CA, B from western district VA, not from same state so this sub-section does not apply

5. When considering proper venue, remember that Δ may be subject to SJx, but if this case does not arise out of that SJx then it may still fail ( shoot for places where Δ would be subject to GJx (e.g. INC)

ii. Is there a district where SPOE / omissions / property located?
1. Venue is proper in any district where SPOE or omissions (substantial part of the events [or omissions]) occurred or where property located
2. Broadly read by most courts

3. SPLIT: some Fed cts require the most significant events take place in the district (if not, they can transfer under § 1406 to the proper district)

4. E.g. trademark infringement: events where the decision was made to market the product, and where the product is sold

5. E.g. products liability: events where the product was manufactured, where designed, and where injury occurred

6. E.g. breach K, where K entered, where substantial part of events supposed to take place but did not (omissions) – see Glannon p. 137 Q 1(c)

iii. Fallbacks ( If no proper venue CAN be found under (a) + (b) (this should never be used since SPOE is broadly read by court)…
1. If based solely on diversity, then a district where any Δ is subject to PJx when action commences

2. If not based solely on diversity (Fed Q), then a district where any Δ may be found when action commences

iv. Raise venue in MTD under 12(b)(3) OR in answer under 12(b), (g), (h) ( OTHERWISE IT IS WAIVED
1. If granted, the case is dismissed or transferred under § 1406

2. Forum selection clauses act as a waiver to venue, even if venue is otherwise improper under § 1391 (Carnival from K class)

v. Bates: Fed Q (express COA under Fed Fair Debt Collection Act), ΔPA but case filed in Western District NY (not where Δ resides), SPOE occurred in NY where π received collection notice (Even tho Δ mailed to PA and it was forwarded by post office to NY)

1. HPYO: If π had received the letter in PA but opened it in NY?  Court may find SPOE in NY; but unilateral act is insufficient to find PJx.

b. REMOVAL: § 1441(a), if Fed ct would have original JDX, a Δ may move for removal from state ct to Fed ct in district where action is pending (in this case § 1391 does not apply, need to apply state venue statutes) 

c. TRANSFER (either π or Δ can move for transfer)
i. RULE: § 1404, District ct can transfer to any other district where it may have been brought [by the π] (from Hoffman)
1. NO transfer to a district that would require Δ waive PJx and / or venue (e.g. move to transfer to π’s district b/c it is more favorable to corporations)
2. RULE: Transferee law controls under § 1404 (deference to π choice of law), transfer is granted in interest of convenience, not law
ii. RULE: § 1406, District ct MUST dismiss the case for “wrong” venue or transfer to any district where it may have been brought [by the π]
1. RULE: Transferor law controls under § 1406 (prevent shopping for the best law where the suit is not appropriate to be filed), transfer granted to correct improper venue, so that venue’s law should not apply
iii. Interests the court will consider in transfer

1. Forum selection clause (very strong weight)

2. Jury confusion

3. Harass the other party

4. Inconvenience of forum (π, Δ, witnesses, evidence)
a. Bolivia: Δ moved for 1404 transfer, π filed in TX b/c pro-π county, court says they are not familiar w/ law, witnesses not in TX, 
b. Smith: Δ moved for 1404 transfer, π filed in Galveston, court refused to transfer to Houston, not a inconvenient to travel 40 miles to Galveston
c. Piper:  π Scotland v. Δ-1PA, Δ-2OH, crash in Scotland, filed in CA st ct (GJx), Δs removed to district ct, then moved for transfer to PA which is a place it could have been brought by π 
d. DISMISSAL
i. State or Fed ct w/ prejudice: can’t re-file

ii. State w/o prejudice: re-file in proper court

iii. Fed w/o prejudice:

1. for PJx ( re-file where appropriate

2. for SMJx ( re-file in STATE ct
e. Forum Non Conveniens – a common law doctrine
i. If gross inconvenience can be solved by transfer, then the court must transfer, but if proper forum is another country the court may dismiss

ii. RULE: Balancing test
1. Existence of alternative forum
a. Doors virtually closed to π indicates an inappropriate alternative

b. Merely less-favorable law does not undermine appropriateness of alternative forum

2. Respect for π choice of forum (less respect if non-citizen)

3. Private interests
a. Location of events, ability to call witnesses, JDX over parties, convenience of parties, enforceability of judgment)
4. Public interests
a. Involve local citizens, local law (comity to other law), efficiency

iii. Piper: case dismissed for forum non conveniens, could alternatively file in Scotland, π non-citizen, possible Δ cannot be impleaded (airline, etc), Scottish law applies (no connection w/ US)
IV. ERIE DOCTRINE: DETERMINING IF STATE LAW APPLIES IN FED COURT
a. DIVERSITY or SUPPLEMENTAL JDX CASES ONLY – b/c if there’s Fed Q then there is no state law to apply or conflict with!!!
b. Prior to Erie: Court in Swift interpreted the Judiciary act of 1789 “the laws of the several states” to mean there is a Fed common law – but there is no such common law.  

i. Trying to create horizontal uniformity in law but state cts continued to apply their own law.  Led to less uniformity - π can obtain a completely diff outcome depending on filing in state or Fed ct.

ii. Uniformity was supposed to prevent unfairness / discrimination in state cts against non-citizens – leads to reverse, non-citizens can discriminate against citizens by filing in more favorable Fed ct

iii. Result of Swift: Fed diversity was being abused to take advantage of Fed law (move to another state to create diversity, then sue in Fed ct)
c. KEY ISSUE: Is there a direct conflict w/ FRCP involved or is FRCP so broad that it covers the entire area?

i. No conflict with FRCP, or silence, then Outcome determinative / RDA test ( state law likely wins unless countervailing Fed policy
This analysis will deal with either judge made law (common law) or where FRCP is silent

E.g. FRCP says “action commences at filing” is silent on issue of tolling SoL so look to state law, this is equivalent of no conflict
1. Erie doctrine: Fed ct must apply state substantive law except in matters of the Constitution (Supremacy clause) or acts of Congress (e.g. the REA!!!)
a. Substantive rights or procedural rule bound up in substantive rights in the state law
i. Tort liability is substantive (Erie), SoL could be considered procedural that is bound up in substantive right to Δ’s repose (York / Walker) 
2. Even if not bound up…Will applying the Fed rule be outcome determinative compared to state law?  Answer is always yes, so Hanna says need to consider twin aims

a. State law should prevail where Fed rule fails the twin aims

i. Twin Aims = Fed law should not encourage FS or IAL
1. Prevent forum shopping (FS) ( uniformity of process
a. Will the Fed law cause Δ to choose one court over the other for more favorable law?

2. Prevent inequitable application of law (IAL) ( uniformity of results, fairness to in-state Δs 
a. Will the outcomes be diff. when applying Fed or state law?

b. In York, following judge-made rule for SoL would encourage π to file in Fed Ct and obtain a diff result than in State Ct ( state law

c. [Judge-made law allowing imposition of sanctions (outside Rule 11) does not violate twin aims ( judge law over state]

3. Even if state law is bound up or Fed law is outcome determinative and fails twin aims…Countervailing Fed policy overcomes considerations above

i. Jury decision, cost and convenience, justice (reduce state bias), hearing a case on the merits (do not throw it out for state procedural error)
ii. In Byrd, right to a jury decision is countervailing Fed policy (7th Amendment) against a judge deciding “employee” status
b. Hanna dictum: If RDA did apply, the Fed SoP rule would have prevailed b/c does not encourage FS or result in IAL, no matter what the π is going to have to give SoP, only slightly different.
ii. Yes conflict, then REA TEST ( FRCP favored unless it abridges, enlarges, or modifies a substantive right
1. FRCP applies if

a. There is a direct conflict with state law OR FRCP is so broad
i. Look out for silence to say no conflict 

ii. Look out for mandatory vs. discretionary to say there is a conflict

1. E.g. FRCP: you can plead punitive damages but does not say when.  State law: you must first get permission from court to plead punitive damages 

a. TWO COMPLETELY DIFF ANALYSIS: Teel = FRCP is silent ( RDA, Cohen = FRCP is discretionary and state is mandatory so conflict ( REA

b. Arguably procedural = default, anything that you can rationally argue might be procedure
i. If dealing w/ STATUTE, then stop here: if arguably procedural then it is upheld

c. Cannot AEM (abridge, enlarge or modify) a substantive right
i. MAJORITY: Incidental effects are ok, 

On exam say “Arguably AEM substantive rights b/c…But FRCP advances clear procedural interests b/c…so merely incidental” 

Court’s analysis indicates that only very substantial effects will trigger this, so everything from incidental to strong effects are just called incidental
1. e.g. SoP at abode instead of in-hand
2. e.g. wiping out a lawsuit due to SoL 
3. Any Rule 11 effect on substantive rights is incidental
4. NOTE: no Rule has ever been held invalid by USSC!!!

ii. HARLAN: FRCP should not apply if it frustrates the primary conduct of state citizens (out of court activity)
1. Hanna: purpose of in-hand SoP is to easily distribute assets w/o worrying about lawsuits, no AEM since following FRCP will not effect primary activity of distributing assets

2. Cohen: state enacted bond requirement to prevent small shareholders from suing, FRCP may have incidental effect on right to sue, but Harlan would argue it AEM since effects the primary activity of citizens interacting w/ corporations (substantive purpose to the state law)

iii. Burlington: discretionary penalty for frivolous appeals applies in Fed Ct not state mandatory 10% penalty

iv. Office depot: pleading of punitive damages covered by FRCP

2. Create horizontal uniformity of FRCP application
3. Hanna: dist ct so π SoP at abode per FRCP, but state req in hand
a. State law ( lawsuit over, Δ wins

b. FRCP ( lawsuit continue

c. Outcome determinative: Fed law would significantly change outcome ( state law wins (notice there is a conflict though so this test would not apply)
d. Under Byrd: Fed law is arguably procedural (SoP), incidental effect on substantive rights (will still be heard) ( FRCP wins
iii. Apply state law for SoL and FRCP for all other commencement issue (e.g. SoP)

1. Walker: FRCP = action commences at filing, state = action commences at filing + SoP for purposes of SoL, court says FRCP is silent on issue of SoL relating to commencement so no conflict ( RDA analysis, state law wins

a. State law regarding commencement is bound up in substantive right to relief, if Fed law controls then π likely to FS to Fed cts, and IAL since very diff. outcome in state vs. Fed cts
V. PLEADINGS – w/ in 20 days of SoP unless waived, then 60 days (or 90 days if outside US), a pleading = a complaint and an answer
· (
    Complaint
      Answer
    Claim
      Admissions

    Relief
      Denials



      Affirmative defenses



      Before filing an answer, ( may file a motion to dismiss

Granted for lack of SMJx or PJx 

( ( can appeal




Granted for insufficient process, 

( ( can re-serve




If denied the ( must answer within 10 days notice of denial

a. Goals
i. Notice to opposing party (claims and defenses)

ii. Stating facts each party believes it can prove

iii. Narrowing the issues that need to be litigated

iv. Providing a quick method of resolving merit-less claims and defenses

1. This is usually done through motions (e.g. 12(b)(6) / demurrer)

v. One case at law and in equity (Rule 1) in one action known as a “civil action” (Rule 2) that commences when a complaint is filed (Rule 3)

b. Complaint, Rule 8 (in the complaint, counterclaim, cross-claim, 3rd party claim) 
i. ELEMENTS: 
1. must be a short plain statement 
2. showing court has JDX,  (diversity, Fed Q, supplemental)
3. the pleader is entitled to relief, and
4. the judgment desired
ii. This is not a very high standard, court is very lenient

iii. 3 types of facts to allege

1. Evidentiary facts – A hit B with a short white club

2. Legal conclusions – A battered B

a. FRCP allows legal conclusions to be reasonably inferred from the facts – want cases heard on the merits

i. Counter: keep out the hordes, if you can’t write a proper complaint then you should not be in court

b. Dioguardi: π’s complaint contained lots of facts but no legal conclusions or ultimate facts, court said the claims can be inferred from the facts (more lenient since π did not have an attorney)

3. Ultimate facts – A battered B by hitting B with a club (fact and legal conclusion)

a. Need to address each element of the COA

i. E.g. negligence, A negligent drove car into B, B suffered broken leg and property damages as a result of A’s negligent driving. 

iv. Rule 9, there are no special requirements in certain cases except for FRAUD and MISTAKE
1. Leatehrman: § 1983 claims (see Con Law outline), no special pleadings required, Congress may enact heightened pleading requirements if they choose

v. Rule 8(a), may demand alternative or several types of relief

1. Rule 8(e), can allege alternative statements, regardless of whether they conflict, subject to rule 11 (ethics)

a. It is the jury’s duty to find the true facts
2. McCormick: count I alleged Δ-1 drove negligently into π  who was not negligent, count IV alleged Δ-2 negligently allowed π to get drunk and drive leading to the collision w/ Δ-2, inconsistency where π is not negligent in count I but is negligent in count IV.

3. π claims breach of K: Can answer in one count that there was no K, and in another count counterclaim for π breach of the same K you said never existed!

vi. Rule 11, an attorney must reasonably inquire regarding the facts (good faith) – if you know the law does not support the facts, then you must make it clear that you believe the law should be changed

c. REPONSE: a motion, an answer, or make no response (default judgment)
i. MOTIONS, Rule 12,  ARE NOT PLEADINGS, they are optional + filed during the pleading stages
1. Rule 12(b), (s MTD (Motion to Dismiss) – limited defenses that can be challenged instead of replying w/ an answer

a. SMJx, PJx, Venue, Process (notice), SoP, Failure State Claim, Failure Join Party

b. 12(c), motion for summary judgment

c. 12(e), motion for more definite statement (rarely granted, must be very vague statement)
i. NOTE: no need to grant this after the answer, no reply req’d

d. 12(f), motion to strike

i. Can be one claim or allegation or one part of an allegation (similar to 12(b)(6) for that particular disputed allegation)

e. 12(g): can and must consolidate defenses into one MTD

i. 12(h)(1) otherwise defenses of PJx, venue, process, SoP are waived

ii. 12(h)(3) except SMJx can be made at any time thru trial, if lacking the court must dismiss
iii. 12(h)(2) except 12(b)(6) MTD can be made anytime thru trial
iv. If Rule 12 motion is filed, must raise ALL rule 12 defenses otherwise waived (except for SMJx and failure to state claim can be raised at any time)

2. Asahi: if Asahi assumed they had defenses, file an answer or a motion to dismiss?

a. If you believe you will win the case and you have no contacts with state (No PJx) but you did manufacture the tire you put it in the answer

b. If it is unclear if there is PJx or you were the manufacturer, then you file a MTD. Make π come to you to figure things out.
ii. ANSWER, Rule 7 + 8, must contain all averments, denials, and defenses, it is required under 7(a)
Must answer w/in 20 days of notice, but if Δ waives official SoP then 60 days

1. Cannot reply to an answer, unless a reply is ordered by the court

a. E.g. Δ files a completely incoherent answer to a complaint

i. π cannot file a 12(e) or 12(b) motion!  If the answer contains a counterclaim, then the π can file motions regarding the counterclaim

ii. π can file 12(c) motion for summary judgment on the pleadings, or 12(f) motion to strike

2. Averments: whatever is not denied is considered admitted (does not include amount of damages). 
a. Δ: required to answer the complaint, so whatever is not expressly denied is considered admitted

b. π: not required to reply, so whatever defenses the Δ raises are considered denied

3. Denials: must be expressly denied, otherwise admitted

a. “Lack of knowledge or information” is considered a denial

b. General denial: allowed but rare it could be true (a corporation cannot deny where they are incorporated!)

c. Specific denials: Can deny a whole paragraph, a sentence, part of sentence, or deny all allegations except those admitted
i. E.g. Δ admits it is incorp. in CA but denies the remainder of the paragraph (do not need to mention PPOB – you have put π on notice)

d. Negative pregnant: an ineffective denial that allows inference of admission

i. How to avoid: place “not” in front of everything, alternatively remove “and” and replace with “did not…X…or…X”

ii. How to avoid time, place, dates: add “or any other time, date, or place”
iii. E.g. “Δ denies that he delivered 5K widgets on April 1, 2007”

1. INFER: Δ admits that he delivered a diff amount on Arpil 1, 2007 or that he delivered 5K widgets on a diff date

2. FIX: “Δ denies delivering 5K widgets or any other amount on April 1, 2007 or any other date”

4. Affirmative defenses – burden proof is on Δ, must prove every element (A/R, contrib. negligence, estoppel, fraud, res judicata, SoF, SoL, waiver, or anything else)
a. Burden is on Δ b/c they are adding something new to the face of the complaint that may relieve liability

b. Some affirmative defenses can be raised in 12(b)(6) motions for failure to state a claim

i. SoL, estoppel, res judicata, immunity (against govt. agency)

c. Failure to raise the defense in the answer is considered a waiver all unmentioned defenses

i. Court may allow leave to amend later under Rule 15
5. Claims: Δ COCs + CRCs (may vs. must), implead parties / 3rd party claims

a. If CCOCs not raised then they are barred in future lawsuit

b. If permissive COC, it will likely fail supp JDX so look for independent basis (Fed Q or diversity)

6. No response permitted to the answer unless court orders a reply

d. Reply: generally not allowed or required
i. Court orders

ii. Δ has filed a COC

e. ( CHALLENGING PJx or SMJx

i. RULE: Cannot litigate the same defense twice - Baldwin
PJx – can only challenge once!

SMJx
Direct Attacks



Direct Attacks

Answer 




Answer

    Or 12(b)(2) MTD



   Or 12(b)(1) MTD

If not in MTD, waived 


If not in MTD or Answer, can be raised

   12(g), (h)(1)



   any time until judgment is final

If not in Answer, waived 


It is not waived by failure to bring up in

   12(h)(2)




   MTD or answer

If MTD denied, ( must

   answer + litigate

   Can raise objection to PJx

   On appeal

Collateral Attacks



Collateral Attacks

( defaults, ( files for enforcement
( defaults, ( files for enforcement

( can claim no PJx in the orig court,
( cannot now claim no SMJx
but not if already challenged below
   Lower court had responsibility to

and then defaults
ensure SMJx (vs. not responsible for PJx)

ii. Baldwin: ( challenged SoP, granted but NOT dismissed. π re-serves (, who files MTD for SoP and PJx but denied. ( then defaulted which causes a FINAL JUDGMENT. ( cannot now challenge PJx and SoP again since it was denied the 1st time. ( should have litigated and then challenged on appeal.

iii. Want to challenge PJx…

1. WEAK CASE: Don’t spend money litigating, default and then challenge PJx at home when π tries to collect on full faith and credit

2. STRONG CASE: File MTD or answer, once default you cannot challenge the judgment so don’t risk losing PJx challenge and then owing money where you would have had a strong case

f. π CHALLENGING removal (see above – Based on SMJx then file MTD any time, Not based on SMJx then file MTD w/ in 30 days of removal filing)

g. AMENDED PLEADINGS, Rule 15
i. Amend once before a response is served (generally this is π amending a complaint) 
1. If Δ files a motion but not yet an answer, π can amend their pleading since a motion is not a responsive pleading
ii. Amend once w/in 20 days of filing if no response is req’d (generally this is Δ amending the answer)
iii. Last resort: permission from the court for leave to amend or obtain written consent from the opposing party
1. Court generally grants leave to amend liberally, but may refuse to grant leave for undue prejudice (trial is just about to begin) or amendment being futile (e.g. claim barred by SoL anyways, no claim for relief)
2. Δ admits to manufacturing waterslide, then months later determines it did not, court grants leave to amend even tho it was futile (killed the case where they had admitted to manufacturing!)
iv. Response to amended complaint: if a pleading requiring a response, whichever is longer of 10 days or time remaining for the original pleading (see Rule 12: w/in 20 days or 60 days if SoP is waived) ( the other side has AT LEAST 10 DAYS
v. Relation back of amendments, Rule 15(c)
CAUTION: relating back could easily raise Erie problems or JDX problems over the joined claim / party

1. Can relate back 

a. To flesh out factual details

b. Change the legal theory (using same facts)

c. Add another claim or defense if it arose out of the conduct, transaction, or occurrence in the original pleading

i. No surprise: The fact situation in the original complaint provides notice that there could be other legal claims forthcoming

1. “Different in kind, different in time”

ii. Can use this to get around SoL, if you can relate back to the original filing of the complaint, then the SoL is tolled

iii. Accident where A gets out and calls B and idiot ( can relate back a slander claim to a negligence claim

iv. Accident, one month later A calls B an idiot ( probably does not relate back, arose after the negligence transaction

2. Marsh: original complaint did not mention facts relating to fraud, otherwise court probably would have let him relate back

a. Breach K v. tort of fraud (diff in kind)

b. Breach occurred 1998 v. fraud occurred 1985 (diff in time)

c. A liberal court would have allowed the relation back

3. If relating back to add another Δ, don’t forget that all Δ must receive NOTICE w/in 120 days!!!

a. Amended Δ should have known they were the intended party and the failure to name the party originally must have been a mistake
h. Rule 11, Sanctions, etc
i. All papers must be signed by counsel,

1. claims are proper (not harassment, etc) 

2. there are valid legal arguments (nonfrivolous argument to extend, modify, or reverse existing law)

3. allegations have evidentiary support

ii. Sanctions: Who?  Can be initiated by parties or the court

1. Initiated by parties

a. 21-Day Safe Harbor – very strong defense to sanctions

i. Must be given 21 days to respond AFTER notice is served and BEFORE file with the court (can withdraw, amend, or oppose in response)

ii. WAIVABLE DEFENSE: If fail to raise the defense, then it is waived

iii. Rector: Rector alleged was not given notice until filed w/ court on 2nd appeal, on 1st appeal only argued that they did conduct a reasonable investigation, since not raised on 1st appeal it is waived

1. If raised initially, then burden would have been on other party to prove notice was given

2. Initiated by the court (sua sponte): court must have a hearing where party can defend its actions

iii. How much?  Whatever is necessary to deter the behavior (general and specific).  Can be money and / or seminars.  No money sanctions for frivolous arguments.
iv. Test: objective inquiry of whether a competent attorney would have acted similarly under the circumstance
1. Attorney must make a reasonable inquiry to the legal and factual basis of the claim

a. If client comes to you evening before SoL runs, then probably have to ask fewer Qs than if you had a week (may need to inquire why they waited so long)

2. If claim is not warranted by existing law, the attorney must make good faith argument the law should be extended / changed
a. Nonfrivolous – very lenient, need to base argument on something (1 dissenter even), it is ok to argue that the law should be changed

3. McCormick: it is acceptable to argue alternative theories since the jury is the true fact finder, the theories just need to be reasonable

4. Disclosure – must disclose authority if it is controlling (w/in JDX) and directly adverse
VI. JOINDER AND SUPPLEMENTAL JDX
a. Court orders relating to joinder and supp. JDX
i. Consolidation, Rule 42(a) – court may order consolidation of cases w/ common Q of law or fact

ii. Separation, Rule 42(b) – court may order separate trials for convenience or to prevent prejudice (jury confusion and / or bias)

1. E.g. sue Δ for negligence who raises counterclaim for fraud ( prejudice by looking bad to jury even tho really has nothing to do with the negligence claim)

iii. Severance, Rule 21 – court may order severance of a claim ( tried separately (but in the same court, this is the difference with separation)
b. Joinder Claims by π, Rule 18 – liberal joining but separate as necessary
i. May (not must) join as many claims as you have against the other party, can be independent or alternate claims
1. Applies to original claims, COCs, CRCs, 3rd party claims

a. CCOCs must be brought under Rule 13(a) and additional claims are permitted under Rule 18

b. Permissive COCs may be brought under Rule 13(b) and additional  are permitted under Rule 18

c. CRCs may be brought under Rule 13(g) and additional claims are permitted under Rule 18

d. 3rd party claims may be brought under Rule 14(a) and additional claims are permitted under Rule 18

2. Efficiency of time and money by using one judge, jury, lawyer

a. No requirement of same txn like joinder parties

ii. A Δ becomes a claimant ONLY AFTER asserting at least one COC, then they may assert more under Rule 18(a)

iii. JDX: first look to Fed Q and diversity, then supplemental

iv. Supplemental JDX § 1367, over state law claims (no SMJx of diversity or Fed Q is present here)
1. § 1367(a) = Gibbs test

a. Anchor claim = original JDX – substantial Fed claim not obviously w/o merit (very easy std to meet)
b. CNOF = so related (common nucleus operative facts) to anchor claim – look for same key facts, same txn or occurrence

i. Expect claims tried together – look for same evidence and witnesses, not complicated for jury

ii. FOR ANY SAME TXN OR OCCUR TEST COUNTER WILL BE DIFF IN TIME, DIFF IN KIND

2. § 1367(b): limits π, but not Δ, and only applies to diversity cases (Strawbridge)

a. If original JDX / anchor is based solely on diversity then no supp. JDX over parties joined BY PLAINTIFFS under Rules 14, 19, 20, 24 (A Δ can raise claim / join a party under those rules and it will be fine)

b. Exxon: For cases based solely on diversity, a co-plaintiff must meet complete diversity but not amount in controversy for there to be supp. JDX (if also meet amt controversy ( SMJx based on diversity, don’t look to supp. JDX)

i. If sole basis is diversity, must be complete diversity unless Δ is joining a party

ii. If sole basis is diversity, only one party must meet amt in controversy, non-aggregation rule waived in this instance

3. § 1367(c), court may exercise discretion to refuse supp. JDX

a. Claim raises complex issue of state law
b. State law claim predominates over the Fed claim

c. Court has dismissed all Fed law related claims (no more anchor)

d. Other compelling reasons (jury confusion, prejudice, comity to state cts)
4. Gibbs: anchor of Fed labor law COA, state claim of interference w/ employment, CNOF since a single labor dispute, so related that expect to be tried together for judicial efficiency, same witnesses, no jury confusion.  No reason to exercise discretion.

v. VENUE: only consider venue if Goldberg specifically asks for it

c. Joinder Parties by π, Rule 20 – also very liberal
i. May (not must) join parties to the 
1. same txn, occurrence, or series of txns or occurrences (unlike joinder claims)
2. AND common Q of fact or law
ii. Shwartz: 2 separate car accidents (series of occurrences under Rule 20), π could not determine which caused injuries so joined both Δs in one lawsuit, π sister was driver and filed separate lawsuits, 
1. Δs moved for severance (Rule 21) of each accident and then motioned to consolidate sister’s claims (Rule 42(a)), Δs won in both suits prob b/c of contributory negligence from sister (driver) and pointing to the other accident (divide and conquer), AC held it was prejudicial to separate claims, no jury confusion
2. If medical expert could attribute the injuries to one accident, then maybe not prejudicial

iii. JDX: first look to Fed Q and diversity, then supplemental

iv. Supplemental JDX over parties allowed under § 1367(a) 2nd sentence as long as supp. JDX over the claim
1. History: Aldinger = supp. JDX over parties implied unless expressly denied by statute, then Finley = supp. JDX over parties denied unless expressly allowed ( confusion, leads to § 1367

2. Initial test: anchor claim + CNOF + expect tried together unless court exercises discretion under § 1367(c)

a. The anchor claim can be a claim against a different party

3. § 1367(b): limits π, but not Δ, and only applies to diversity cases (Strawbridge)
a. If original JDX / anchor is based solely on diversity then no supp. JDX over parties joined BY PLAINTIFFS under Rules 14, 19, 20, 24 (A Δ can join a party under those rules and it will be fine)
b. Exxon: For cases based solely on diversity, a co-plaintiff must meet complete diversity but not amount in controversy for there to be supp. JDX (if also meet amt controversy ( SMJx based on diversity, don’t look to supp. JDX)

i. If sole basis is diversity, must be complete diversity unless Δ is joining a party

ii. If sole basis is diversity, only one party must meet amt in controversy, non-aggregation rule waived in this instance

d. Joinder claims by Δ 
i. COC / Counterclaims, Rule 13 – this goes in the answer (Pleadings)
1. Difference w/ Rule 18(a): 18 says a claimant, but a Δ does not become a claimant until after raising COC#1 under 13(a) 
2. CCOC (Compulsory COC), Rule 13(a), must be brought if out of same txn or occurrence, if not brought then it is barred in a future action.  Split authority on application…
a. Look for but for causation to say it is CCOC, avoid duplicative litigation
b. Dindo: π was a defendant in lawsuit #1 which was settled, now in lawsuit #2 he is suing the plaintiff from #1, dismissed under  MTD12(b)(6) for failure to state a claim for failure to raise the CCOC in #1, court seems to be lenient and say that if π truly didn’t know it was compulsory then it should be heard on the merits

c. Cateret: π obtained default judgment in lawsuit #1, seeking to collect on judgment in lawsuit #2, Δ raises COC, court says it is a CCOC that should have been raised in #1 (diff from Dindo may be default judgment vs. ending in settlement w/o court judgment).

3. Permissive COC, Rule 13(b), may be brought even if not from same txn or occurrence

a. Use different in kind, different in time argument to say it is merely permissive (from Relation back, Rule 15(c))
b. Judge may sever (Rule 21) or separate (Rule 42(b)) the claims 
c. Can fail 13(a) CCOC but meet § 1367(a) supp. JDX with a loose factual conection

i. Jones: π argue discriminatory financing, Δ COC for unpaid money, permissive b/c π claim was for widespread discrimination while Δ claim was for a specific act (diff kind and time), but court said there was a loose factual connection that would expect them to be tried together ( supp JDX

d. CAVEAT: permissive COC will likely fail supp JDX, so it better have independent basis (Fed Q or diversity)

4. Once a COC is allowed, it then raises CCOC concerns for the π – need to assert any claims or they will be barred
a. π must file a reply to a COC (the same as an answer) – need to go back through the rules as though the π is now the Δ (which is true for the particular issue)
5. If the original complaint lacks SMJx (diversity or Fed Q) but the COC does have Fed Q, insufficient for JDX, must be dismissed under the well-pleaded complaint rule – the complaint must be sufficient on it sown for JDX

6. JDX: first look to Fed Q and diversity, then supplemental

7. Supplemental JDX: anchor claim + CNOF + expect tried together unless court exercises discretion under § 1367(c) above

a. The anchor claim can be a claim against a different party

b. A CCOC requires same txn or occurrence so it is highly likely to meet supp JDX, a permissive COC is less likely to meet supp JDX

ii. CRC (cross-claim), Rule 13(g) = against party on same side, applies to π, Δ, and 3rd parties, PERMISSIVE CLAIMS, can always raise claims in a separate suit
1. May (not must) bring claim against a co-party that arises out of 

a. same txn or occurrence, OR 

b. COC, OR 

c. liability for the claim (indemnity, contribution)
d. π can only bring a CRC after a Δ has brought a COC first

i. E.g. π-1 and π-2 sue Δ for negligence, Δ CCOC for π-1 contrib. neg., only then can π-1 raise CRC against π-2 

ii. Watch out: π-1 + π -2 were joined under Rule 20, preventing supp. JDX under § 1367(b) if sole basis is diversity
2. There is no “compulsory” cross-claim, the party can always raise the issue in a separate suit

3. If the claim fails to pass the 13(g) test, the party may raise the claim under 13(g) to become a claimant and then join the unrelated claim under 18(a)

a. E.g. cross claim for indemnity of auto accident under 13(g), become claimant under 18(a) to then raise trespass to property 

i. This would not have passed 13(g) since not same txn or occurrence of original or COC or liability – it’s just an unrelated trespass claim

4. JDX: first look to Fed Q and diversity, then supplemental

5. Supplemental JDX: anchor claim + CNOF + expect tried together unless court exercises discretion under § 1367(c) above

a. The anchor claim can be a claim against a different party
b. Since this is a CRC, it is req’d to arise out of same txn or occurrence already, so should meet supp JDX

6. Once there is a successful CRC, it raises CCOC concerns for the other party
a. Even tho rule 13(a) CCOC only applies to opposing parties, easy to argue that although both are π, or Δ, or 3rd parties they are opposed to each other in the particular matter at issue
iii. Impleader, Rule 14 = a defending party may file a “3rd party complaint” (π becomes defending once a COC is filed against it)
1. Can bring in 3rd party for EITHER indemnity OR contribution

a. w/in 10 days of service of answer (w/o leave to amend)
b. after 10 days w/ motion for leave to amend

c. Need to identify indemnity or contribution – court will be lenient granting leave to amend if you get it wrong (Markvicka)
d. Once 3rd party π has brought in the 3rd party Δ for indemnity or contribution, the 3rd party π can THEN join other independent claims under Rule 18(a)

A sues B for for faulty engineering calculations, can B implead C saying that C was the person who actually did the calculations? 

No b/c this is not contribution or indemnity, this is adding an alternate Δ!  If B wants to say that “if I’m found negligent, then so is C” then it is ok, B may seek contribution and/or indemnity.  It is A’s choice to sue C, B cannot force C into the lawsuit.  The purpose of rule 14 is to bring in 3rd parties that are responsible for B’s liability.

If lawsuit was for general negligence, then the impleader would be proper, but this is just for faulty engineering ( all B has to do here is prove he didn’t do the calculations, no need to bring in C 

Distinction: I am not responsible vs. I may be a responsible party, but so is this guy!  Δ will often say “I am not responsible”, but then in alternative say “If I am responsible…”  Important to note that in this situation there is no claim b/t π and 3rd party though!  The 3rd party MAY be liable only if the Δ is first found liable.
2. 3rd party Δ must file a “3rd party answer” or motion (just like a Δ) 

a. Defenses to 3rd party π and π under Rule 12, COC to 3rd party π, CRC against co-3rd party Δs 
i. Refer to Rule 14(a) CCOCs and (b) permissive COCs

b. Downsloping 14(a) claims: “3rd party Δ” raises claims from same txn or occurrence against π (who must then reply)
i. HYPO Owen: if T had raised downsloping claim under 14(a) first, then could P have raised COC?  No indep. basis.  § 1367(a) satisfied.  § 1367(b) strictly read would say no supp. JDX over this COC (Exxon) but other courts would say yes (P is now defensive and CCOC)
c. Upsloping 14(a) claims: π raises claims from same txn or occurrence against “3rd party Δ” (who then must file “3rd party answer” to those claims)
i. JDX for upsloping claims must be Fed Q, diversity, or anchor must be Fed Q / If anchor is solely diversity then NO SUPP JDX b/c it will violate § 1367(b), claims by π against 3rd party Δ joined under Rule 14

ii. Owen: PIA v. DNB who impleads TNB.  P raises upsloping claim under 14(a), supported by § 1367(a) but violates § 1367(b) since corut’s JDX based solely on diversity and π raising claim against 3rd party Δ joined under Rule 14 ( no supp. JDX
1. In the actual case: D was dismissed, T turns out to have PPOB in IA ( left with PIA v. TNB, IA no complete diversity, case dismissed (Strawbridge)
3. JDX: first look to Fed Q and diversity, then supplemental

4. Supplemental JDX: anchor claim + CNOF + expect tried together unless court exercises discretion under § 1367(c) above

a. The anchor claim can be a claim against a different party
iv. Once a successful 3rd party claim is brought, then Rule 18 allows the Δ to liberally include claims

e. Supplemental JDX checklist

i. Is there an independent basis of JDX (Fed Q or diversity)? 

1. Yes ( STOP, court can here the claim

2. No ( proceed to supp. JDX analysis of § 1367

ii. § 1367(a), test for JDX over additional claim

1. Original JDX anchor claim?

a. Fed Q or diversity + amt controversy

b. So related to anchor claim?
i. CNOF – same txn or occurrence

ii. Expect tried together – same facts, witnesses, evidence, no jury confusion, efficiency

2. 2nd sentence provides JDX over joinder of additional

iii. § 1367(b), limits on supp. JDX

1. Claim brought based on Fed Q ( § 1367(b) DOES NOT APPLY

2. Claim brought based on diversity ( § 1367(b) APPLIES

a. Claim brought by Δ based solely on diversity?

i. No restriction on Δ under § 1367(b)

b. Claim brought by π based solely on diversity?

i. No supp JDX over parties joined under rules 14, 20
1. 20 = parties join as plaintiffs or defendants
2. 14 = 3rd party defendants
ii. Must be complete diversity w/ co-π 
iii. Non-aggregation waived for co-π 

iv. § 1367(c), Judicial discretion to refuse supplemental JDX?

1. Claim raises complex issue of state law

2. State law claim predominates over the Fed claim

3. Court has dismissed all Fed law related claims (no more anchor)

4. Other compelling reasons (jury confusion, prejudice, comity to state cts)

v. Suppose that ACA and BUT sue CNV in district court for negligence in an auto accident.  A’s claim = $90K, B’s claim = $25K, A + B can join under Rule 20. 
1. SMJx?  A = diversity + amt in controversy, B = diversity BUT no amt controversy

2. Supp JDX over B?  A’s claim = anchor, B’s claim so related since CNOF same txn, same evidence, witnesses expect tried together.  B can be joined as party under § 1367(a) 2nd sentence. 

3. Limit on supp JDX under § 1367(b)?  It applies since anchor based solely on diversity and it is a claim by a π, BUT C is not a party joined under Rule 20 so no restriction.  Aggregating these claims is permissible under FRCP.

4. What if B was from NV?

a. Now π-BNV and Δ-CNV.  Violate complete diversity rule from Strawbridge, never even make it to § 1367 analysis!  The whole lawsuit is contaminated.  No JDX.
VII. Preclusion doctrines: 2 lawsuits and trying to determine if a claim or issue in the second lawsuit is barred by the first lawsuit
a. Preclusion is an affirmative defense, so it is not waived if not raised in the answer (can request leave to amend)

b. Policy: efficiency of avoiding re-litigation of same issues, consistency by not allowing a different judgment, certainty in being able to move on with life, fairness to a Δ who may get sued several times for the same thing
c. Claim preclusion (res judicata) ( bars the entire claim
i. CCOC under 13(a) is barred in another suit (same txn or occurrence)

1. If JDX does not have a CCOC rule, then claim will not be precluded since parties will be in DIFFERENT CONFIGURATION (A v B for negligence, B fails to raise contrib. negligence, now B v A would not be precluded if no CCOC rule)

2. CCOC is more efficient than claim preclusion b/c it forces Δ to raise the claims in lawsuit #1

ii. A defense is not a claim (B raises contrib. negligence in lawsuit #1, can still sue in lawsuit #2 for negligence)

iii. ELEMENTS

1. Same claim – break down the COAs (e.g. property, loss of use, personal rights / injury, negligence, breach of K)
a. Single wrongful act (majority) – focus on Δ wrongful act

i. Lawsuit #1 auto accident, $1K for property damage and loss of use, Lawsuit #2 for personal injury form accident is barred

b. Primary rights – impractical / inefficient but more logical

i. Same example above, one accident led to 2 different COAs: property rights (Lawsuit #1), and personal rights (Lawsuti #2), not the same claim so not barred
ii. Different SoLs, different evidence / witnesses
iii. Property rights are assignable while personal injury is not

c. Transactional – same transaction or series of transactions, connected in time, space, origin, or motivation
i. Same example above, series of txns where COA for property and COA for personal injury are connected by time + space + origin of car accident ( barred since same claim
d. Sameness of evidence – 
i. Goldberg thinks this leans towards single wrongful act, same evidence of the act leads to both COAs
ii. Could argue diff. evidence to show diff damage so not same claim
e. Cromwell: bond coupons, not same claim b/c each coupon is a separate K for payment on a specific date

2. Same configuration parties or privity – 
a. Represented parties (trustee, fiduciary, executor)

b. Successive owners of property

i. E.g. π sues for easement across Δ land, loses, π sells land to π-2 who then also tries to sue ( barred since same claim by a party in privity

c. If A v B, B raises COC, that counts as B v A for configuration purposes of claim preclusion, B cannot file lawsuit #2 as B v A

i. If the configuration is different, also look to issue preclusion

3. Final, valid judgment on the merits – 
a. Valid = court had PJx over Δ and SMJx over the case
b. Final = while on appeal
i. State courts: all appeals resolved
c. On the merits = not based on procedural grounds (SMJx, PJx, any FRCP rule)

i. Judgment after trial

ii. Summary judgment 

iii. Directed verdict

iv. Default judgments

v. Dismissals, Rule 41(b)

1. Dismissal for lack of PJx, SMJx, venue are not on the merits unless judge specifies otherwise

2. All other dismissals are on the merits unless judge specifies otherwise

3. 12(b)(6) MTD for failure to state a claim is presumed to be on the merits ( claim preclusion if try to correct unless judge says otherwise

d. Issue preclusion (collateral estoppel) ( bars the particular issue
i. ELEMENTS
1. Different claim (o/w claim preclusion)

2. Actually litigated and determined
a. Need to look at what was actually litigated in the first lawsuit. 
b. Can depend on who raises the issue: 

i. PLAINTIFF RAISES – π v Δ in lawsuit #1 for negligence, Δ raises contributory negligence, Δ wins.  Lawsuit #2 Δ v π for negligence in the same accident.  If π raises contributory negligence, issue precluded b/c that was the basis of π first lawsuit
ii. DEFENDANT RAISES – π v Δ in lawsuit #1 to collect an installment payment, Δ defends based on SoF, π wins, π v Δ in lawsuit #2 to collect another installment payment, Δ cannot raise SoF defense b/c of issue preclusion, but Δ can raise unenforceability on another ground (e.g. unconscionability)
iii. If Δ raises negligence 
c. E.g. K lawsuit, Δ could have defended on SoF grounds (narrow) or unenforcability grounds (broad)
d. Default judgments ( SPLIT

i. Majority: no issue preclusion from default judgments

ii. Minority: default judgment acts as admissions, yes issue preclusion

e. Cromwell: lawsuit #1 bonds were determined fraudulent, to redeem a coupon the holder has to show he was a BFP for value, in lawsuit #2 there is issue preclusion over whether the bond was fraudulently issued requiring the π to prove he is a BFP for value, there cannot be issue preclusion over whether the holder of a coupon is a BFP for value b/c each coupon is a separate K, this could not have been litigated in the prior suit

3. Essential to the judgment

To determine this, ask if judgment would have been affected if issue was decided differently.

a. A v B, final verdict A was contrib negligent and B was negligent, judgment for B (contrib. negligence complete bar recovery, Butterfield rule)
i. Lawsuit #2, B v A for negligence, A cannot raise issue preclusion over B’s negligence since that finding was not essential, once A was found negligent case was over, furthermore B would not appeal the findings since it won!
b. A v B, final verdict B not negligent and A contrib. negligent, judgment for B

i. Lawsuit #2, B v A for negligence, B raise issue preclusion regarding negligence of A and B?  SPLIT

1. Both essential ( issue preclusion 

2. Neither essential ( no issue preclusion

4. Valid, final judgment on the merits ( see claim preclusion
5. Against whom may the judgment be asserted?  Privity

6. By whom may the preclusion be asserted?  Mutuality (same π and Δ)

VIII. Summary Judgment: no disputed facts
a. There can be no disputed material facts
i. π and Δ cannot have provided contradictory evidence or statements regarding a material fact (i.e. important to one of the elements)
b. The moving party is entitled to judgment as a matter of law – claims has no merits
i. Evidence is viewed in the light most favorable to the non-moving party (including reasonable inferences from the evidence)
ii. A reasonable jury would always find in the party’s favor 
1. π – must have proven every element of claim

2. Δ – only has to negate one element of the claim or show π has not proven an element (Celotex) 
c. Claimant: can request 20 days after filing w/ or w/o affidavits, must point to something OTHER than the mere pleadings themselves, but for summary judgment purposes do not need to produce evidence that is necessarily admissible at trial
i. π has the burden of persuasion at trial, higher std

ii. Point to depositions, interrogatories, admissions, affidavits
d. Defending party: can request at any time w/ or w/o affidavits, can merely point to pleadings and say insufficient case
i. Celotex: Δ requested summary judgment, pointed to pleadings to say causation not proved, π responded by merely pointing to pleadings, Δ wins summary judgment
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