Civil Procedure Outline 
Personal Jurisdiction 

Power of this court over this defendant
· Does any court in the state (state or federal) have the power to hear this case involving a particular defendant? 
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Key Terms
· General jurisdiction: every person (domicile) and corporation (principal place of business and/or state of incorporation) has one state where they can be sued for everything 
· Specific jurisdiction: jurisdiction over defendant during this specific claim, but maybe not others 
· In rem: suit against property 
· In personam: suit against a person 
· Quasi in rem: suit against someone out of state through property in the state; property used as a jurisdictional hook to allow the litigation of a claim not related to that property (abolished by Shaffer) 
Personal Jurisdiction – 4 Step Analysis: 

Step 1: Long-arm Statutes 

· States define how much jurisdiction they want to take from what is constitutionally permissible; some states take less, some take all 
· Need to figure out if conduct falls within state long arm statute 
· NOTE: if there is consent, do not need to do constitutional power analysis 
· Contract law applies to determine validity of consent 
Step 2: Minimum Contacts
Does defendant have minimum contacts with the state?

a) Has defendant “purposefully availed” itself of the privilege of conducting activity in state?
b) Does lawsuit arise out of or relate to defendant’s purposeful contact with forum (specific) or if not are defendant’s forum contacts so extensive that no such relationship is necessary (general)? [relatedness piece] 
Step 3: Fairness/Justice

Would the exercise of jurisdiction be unfair and unreasonable so as to violate principles of fair play and substantial justice? 
· Interest of forum state

· Burden on defendant 

· Alternative available to plaintiff 

· Possible interests of other states/countries in hearing case 

NOTE: Once plaintiff proves that there was purposeful availment and requisite level of relatedness (Step 2), then defendant has burden of proving unreasonableness (Step 3). 

· Daimler states that no reasonableness analysis for general jurisdiction 
Step 4: Notice 
After Mullane, notice is clearly a separate constitutional requirement 
· Notice has to be reasonably calculated, under the circumstances, to apprise interested parties in the pendency of the action

· In federal court, Rule 4 provides basis for how this is done 

· What about Burnham? 
· Different rule for in-state, in person service – general jurisdiction with no need to consider minimum contacts or fairness/justice for that case (Scalia view) 

· Must consider whether minimum contacts and fairness/justice, but should essentially always pass test (Brennen view) 
Step 1: Long-arm Statutes 

· Self-imposed restraints on jurisdiction 

· Determine what is constitutionally permissible jurisdiction for the state 

· Need to ask whether the state in question wants to assert jurisdiction 

· Example: CA long-arm statute takes whatever it can take under the constitution 

· Why have enumerated long-arm statutes? 

· Limit the number of cases 

· Historical reason – don’t want to change because it works 

Gibbons v. Brown (1998) 

· Florida long-arm statute limiting jurisdiction 
· Court held that Ms. Gibbons’ prior decision to bring suit to Florida should not hang perilously over her head if she later challenges jurisdiction in a separate suit 

· No evidence that Ms. Gibbons has engaged in any substantial and not isolated activity within the state besides the suit she is defending 
CONSENT 
1. Showing up/appear in court = consent to jurisdiction 
2. By contract – agreeing to jurisdiction in advance 

· Consent to Jurisdiction Clause 

· If party signs contract consenting to personal jurisdiction in Forum X, that party may be sued by defendant in that forum 

· Permits but does not require suit to be brought in Forum X 

· Example: National Equipment Rental (p. 155) 

· Forum Selection Clause 

· If party signs contract agreeing to sue only in Forum X, that party may not sue as a plaintiff in a different forum 

· Court outside Forum X will enforce contract dismissing case (absent contract defenses)

· Example: Carnival Cruise Lines (p. 156) 

· Can skip minimum contacts test – needs to be fundamentally fair, if it is, then jump to notice in analysis 
· Choice of Law Clause 

· If party signs contract agreeing to apply the substantive law of Forum X in the event of a dispute 

· Clause can be considered a purposeful contact with Forum X 

· Example: Burger King (p.112) 

· Minimum contacts test still applies 
· Arbitration Clause 

· Takes disputes out of the judicial system and places them in the arbitration system largely beyond judicial review 
Carnival Cruise Lines (1991) – forum selection clause 

· Purposeful contacts between state of Washington and Carnival didn’t matter

· Legitimate interest to only be sued in Florida because they could be sued anywhere else in the world (want to limit the possible forums) Florida wasn’t a random choice for forum 

· Good to have clear rule – lowers fares 

· Can always raise contract defense (that actual contract is invalid) 

· No evidence of bad faith and plaintiffs conceded they had notice 

Step 2: Minimum Contacts & Step 3: Fairness/Justice
POWER 

Pennoyer v. Neff (1877) 

2 lawsuits: 1st – Neff not personally served (“constructive notice” in newspapers) & didn’t appear in court. 2nd – used land acquired later to sell to Pennoyer. Brought suit after learning what happened to his land. 

· Constitutional basis that court can’t extend its power to defendant out of state unless: 

1. Person is in the state and personally served with notice 

2. Property in the state at time of lawsuit 

International Shoe Co. v. Washington (1945) 

Delaware corporation with headquarters in St. Louis. 11-13 salespeople in WA, with over $31,000 in sales. 

· Personal jurisdiction exists – enough contact with the state to make it subject to suit 

· Minimum contacts test – continuous & directly related to what suit is about 

· Extent of contacts and relatedness to suit 

· Specific jurisdiction 

McGee v. International Life Insurance Co. (1957)

Purchased life insurance policy from company in Texas. Company never had any office or agent in CA. 

· Texas company purposefully availed itself of the privileges of conducting business in CA 

· One contract with someone in the state was enough 

· State has independent interest 

· Continuing development of commerce – situating case law on impact of society 

· Specific jurisdiction 

Hanson v. Denckla (1958) 

Created trust in Delaware using Delaware bank as trustee. After creating trust, moved to Florida. 

· No jurisdiction. Unilateral activity by plaintiff – how would company ever know (took extra step on her own to move to FL) 
· The defendant must have “purposely availed itself of the privilege of conducting activities within the forum State, thus invoking the benefits and protections of its laws.”
· Purposeful contacts 

· Specific jurisdiction 

Shaffer v. Heitner (1977)

Suit against officers/directors of Greyhound in Delaware – never been to the state. Used stock as property to establish personal jurisdiction in Delaware 

· Minimum contacts test applies to people as well as corporations 

· Need minimum contacts test in quasi in rem suit because talking about the people – not really about the property (just a jurisdictional hook) 

· Quasi in rem is abolished ( not its own system – need minimum contacts 

· Attaching the stock was not enough to assert personal jurisdiction 

· General jurisdiction 

Stream of Commerce Cases: 

World-Wide Volkswagen Corp. v. Woodson (1980)

NY residents purchased a car from a Volkswagen retailer in NY. Got into a car accident while driving through OK. Residents sued in OK state court – NY retailer and distributor asserted that OK did not have jurisdiction

· “Expectation that they will be purchased by consumers in the forum State” 

· Unilateral activity isn’t enough 

· Foreseeable that car could end up in OK but still not enough (can’t be sued in the end state where the purchaser brought the product)

· Need purposeful availment – didn’t take advantage of any of the benefits of OK law, didn’t solicit business in OK, didn’t regularly sell cars that reached OK – need notice of possible lawsuit in certain states 

· Narrower view of personal jurisdiction – focusing on the scope of the activity of the seller, rather than the predictable area of use of the product by the buyer 

· Foreseeability by itself is not sufficient for personal jurisdiction under Due Process clause

· Specific jurisdiction 

Burger King v. Rudzewicz (1985) 

Defendant owned franchise in Michigan. Entered into long-term agreement with Burger King and knew it was based in FL. Contract called for application of FL law and training in FL.

· Two-step analysis standard now:

· Minimum contacts 

· Fairness/Justice 

· Case makes clear you need both parts 

· The minimal contacts were purposeful – purposely availed themselves of FL law

· Exercise of jurisdiction needs to be consistent with notion of fair play and substantial justice 

· Purposely directed activities to the forum state, jurisdiction is presumptively reasonable 

· Partners had purposefully availed themselves of FL law – enough to warrant the exercise of FL jurisdiction over them in a suit seeking to enforce terms of the franchise agreement 

· Choice of law clause 

· Specific jurisdiction 

Asahi Metal Industry Co. v. Superior Court of CA (1987)

Asahi is a Japanese corporation who sold valve assemblies to Cheng Shin in Taiwan. Cheng Shin sold finished products to US (20% to CA). 

· No jurisdiction; court split (majority of court thought it was unfair to assert jurisdiction – huge & costly burden to make a foreign company submit themselves in US) 
· Two views: 

· O’Connor: intent or purpose to serve the market in the forum State 

· Never purposely availed itself of the CA market 

· Does not do business directly in CA, has no office, agents, employees or property in CA 

· Need more than knowledge, need intent 

· Brennan: aware that the final product is being marketed in the forum State 

· If a party is aware that the final product is being marketed in the forum state, the possibility of a lawsuit there cannot come as a surprise (doesn’t need intent) 

· Specific jurisdiction 

J. McIntyre Machinery, Ltd. v. Nicastro (2011) – limiting specific jurisdiction 
Nicastro seriously injured his hand while using a machine manufactured by McIntyre. The accident occurred in NJ, but the machine was manufactured in England, where McIntyre is incorporated and operated. 

· No jurisdiction. Plurality opinion – court split 6-3 (4-2-3) 

· Kennedy: purposeful availment; need to have targeted the forum state (consistent with O’Connor view in Asahi) 

· General rule: not enough that defendant might have predicted product entering forum state 

· Contacts with US as a whole, but not with NJ 

· Breyer (concur): basically, things unchanged since Asahi ( no regular flow of business 
· Ginsburg (dissent): too easy to circumvent personal jurisdiction in any one state; company was targeting US as a whole – intent to sell everywhere in the US, including NJ (aware/knowledge/expectation – consistent with Brennan view in Asahi) 

Abdouch v. Lopez (2013) 

Plaintiff is a resident of Nebraska and received a book with an inscription from author that was stolen and purchased by the defendant’s company. Kept photo of the inscription as ad on his website. 

· No jurisdiction under either test:

· Internet test ( Zippo sliding scale 

· Website was interactive, but wasn’t purposely availing contacts in Nebraska; contacts in Nebraska were random/fortuitous 

· Intentional tort test ( Calder effects test 

· Intentional tortious conduct 

· Specifically aimed at forum state 

· Defendant knew it would cause harm in forum state 

· Specific jurisdiction 
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Walden v. Fiore (2013)
Plaintiff’s traveling from Puerto Rico with money when stopped by DEA agent in Georgia airport. Filed suit in Nevada where Plaintiffs lived. 

· No jurisdiction 

· Calder effects test doesn’t apply 

· Not enough that defendant knew they were Nevada residents. Focus needs to be contact between defendant and forum state itself (key relationship) 

· Specific jurisdiction 

Goodyear v. Brown (2011) – limiting general jurisdiction 
Bus accident outside of Paris killed two boys from North Carolina. Caused by defective tire manufactured in Turkey (foreign subsidiary). Filed suit in NC against Goodyear USA and 3 of its foreign subsidiaries. Goodyear USA did have plants in North Carolina and regularly engaged in commercial activity there 

· No jurisdiction 

· Specific jurisdiction doesn’t work – accident took place in France (not in NC), tire was allegedly sold and manufactured abroad (contacts had nothing to do with NC) 

· Calder effects test doesn’t apply – not an intentional tort case 

· General jurisdiction doesn’t apply – petitioners were in no sense at home in NC (suit unrelated to continuous and systematic activity – a lot of sales in state doesn’t mean you’re at home) 
Daimler v. Bauman (2014)

Suit about incident that happened under MB Argentina. Filed suit in CA. Daimler is German corp. with no property or employees in USA. Owns subsidiary MBUSA (Delaware corporation with principal place of business in NJ) 

· No jurisdiction 

· No specific jurisdiction because action didn’t take place in CA 

· Daimler did more business in CA than anywhere else, but not enough to render them at home in CA (a lot of sales in forum state is insufficient) 

· No reasonableness analysis for general jurisdiction (narrow)

NOTE: In both Goodyear and Daimler, the plaintiffs were suing on claims unrelated to the defendant’s activities in the forum state. Argued that defendant’s activities in the forum state were so substantial that they would support jurisdiction over unrelated claims – so-called general jurisdiction. 
Burnham v. Superior Court (1990) 

Divorce – husband gets served while visiting CA 

· Yes, general jurisdiction and/or transient (tag) jurisdiction

· Two views:

· Scalia: appropriate/consistent with Due Process to exercise jurisdiction over someone personally served within the state (Pennoyer – history) 

· Brennan: history is not enough, need to run service through minimum contacts test; had minimum contacts, availed himself of the benefits of state laws (references Shaffer) 

· What about Burnham? 
· Different rule for in-state, in person service – general jurisdiction with no need to consider minimum contacts or fairness/justice for that case (Scalia view) 

· Must consider whether minimum contacts and fairness/justice, but should essentially always pass test (Brennen view) 
Bristol-Meyers Squibb (2017)

· Conceded specific jurisdiction in CA to plaintiffs who were CA residents 

· Focus is the relatedness piece – insufficient connection between forum and underlying controversy with nonresidents’ claims 

· Majority and dissent disagree on relatedness 

· Just because the nonresidents have the same claim as CA residents isn’t enough 

· BMS had a lot of purposeful contacts in CA 

· Over 400 employees 

· Massive sales of drug in CA 

· Sotomayer (Dissent): totally fair for nonresidents to file claim in CA (going to have to defend claim in CA anyways); related enough – same claims as in-state plaintiffs 
Step 4: Notice 
NOTICE 

Mullane (1950) 

· Notice was in NY newspaper (statute in NY permitted) 

· Due Process requires: notice reasonably calculated under the circumstances to let people know 

· Publication in newspaper is okay/sufficient for addresses unknown 

· Just need to reach a couple of them for the interests of the group to be heard 

· For addresses known, notice by mail is required 

· Not an actual notice requirement 

· Using methods reasonably adequate to try to provide actual notice 

· Constitutional standard (Due Process)

· Statutory Process (Rule 4)

· Comply with Rule 4, then it is probably going to be constitutional 
Notice v. service 

· Notice = informing defendants that government action is pending against them, as required by the Constitution 

· Service = using a particular method to inform defendants that government action is pending against them, as specified by statute, court rule, or common law tradition 

Rule FRCP 4: 
· Statutory requirements; comply with Rule 4 then it is probably going to be constitutional 

· “Service of Process” (the summons and complaint)
· Used to bring a party into the lawsuit 
(a): contents of a summons (a.k.a. names of parties, date, etc.)  
(b): clerk signs the summons for plaintiff to serve defendant(s) 
(c): plaintiff is responsible for serving summons with copy of complaint; by a person who is at least 18 years old and not a party may serve a summons and complaint; or by a marshal or someone specially appointed 
(d): Waiving service 
· Requesting a waiver
· Failure to waive 

· Time to answer after a waiver 

· At least 30 days to return the waiver in the United States from the time it was sent

· At least 60 days to return the waiver outside the United States from the time it was sent 

· Results of filing a waiver 

· Jurisdiction and venue not waived – waiving of service of summons does not waive any objection to personal jurisdiction or to venue 
(e): How to serve 
(k)(1)(A): personal jurisdiction is established using procedures in Rule 4 only if jurisdiction is constitutionally permissible 
· Federal district court in LA has same reach as state court 

· Federal district courts apply long-arm statute in the state 

(l): Unless service is waived, proof of service must be made to the court. Proof must be by the server’s affidavit unless the service was made by US Marshal or deputy marshal. 
· The court may permit proof of service to be amended. 

(m): Time limit for service 
· If defendant is not served within 90 days after complaint is filed, then court must dismiss the action without prejudice against the defendant or order that service be made within a specified time 

· But if plaintiff shows good cause for failure, the court must extend the time for service for an appropriate period 

Why waive service? 

· You get more time to answer complaint – 60 days (versus 21 days under Rule 12) 
VENUE
28 USC §1391 – Venue applicability 
An action may be brought in: 
· b(1): a judicial district in which any defendant resides, if all defendants are residents of the same state where the district is located 

· Example: if all defendants are residents of CA, then can file suit in any district of CA where one of those defendants resides 

· b(2): a judicial district where a substantial part of the events or omissions that gave rise to the claim occurred, or where a substantial part of property that is the subject of the action is situated 

· b(3): if neither b(1) or b(2) apply, then any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such an action
Thompson v. Greyhound Lines, Inc. (2012)  

· 28 USC §1391 used in this case 

· b(1) and b(2) didn’t work in this case 

· b(1) didn’t work because bus driver was domiciled in FL not Alabama – all defendants need to be a resident of the state 

· b(2) didn’t work because the major events/omissions giving rise to the claim did not occur in Alabama 

· Transferred case to Mississippi instead of dismissing – only can use b(3) if b(1) and b(2) don’t work – b(2) is applicable in this case 

· Used 28 USC §1406(a) to transfer 

Three ways to transfer: 
	1404
	1406
	Forum Non Conveniens

	Would be proper to file suit there, but there is a better choice 

[starting at appropriate choice]
	Filed in the wrong court to begin with, and allows court to dismiss or transfer at its discretion
	(common law concept)

Moving case out of the federal system ( state court or out of the country 


*1404 and 1406 = moving case within the federal system 

*Forum non conveniens = moving case to state court or out of the country 

· Defendant bears burden of showing:

· There is an adequate alternative forum; and 

· The balance of private interest factors and public interest factors favors dismissal 

· Remedies:

· Dismiss the case but require defendants to litigate in new forum 

· Can’t object to jurisdiction or statute of limitations 

· Stay the litigation – leave it sitting in docket to keep power over defendant, while they litigate elsewhere (make sure it happens) 
Piper Aircraft v. Reyno (1981) 
· Estate of 5 passengers gets probated in CA [tort law more favorable in CA, can get more damages than in Scotland]

· Used 1404 to move case to PA because CA was a proper venue, but PA = better choice (where Piper does business) 

· Can’t use 1404 to move case out of the federal system  

· In PA, both defendants move to dismiss on forum non conveniens 

· Admit jurisdiction but better forum in Scotland inconvenient forum 

· Policy test of public and private factors – no danger that they would be denied any remedy or treated unfairly in Scotland 

· In the interest of justice, unfavorable change in law may be given substantial weight if there is no remedy at all 

Atlantic Marine Construction Co. v. United States District Court (2013) 

· A case filed in a district that falls within 1391 may not be dismissed under 1406(a) or Rule 12(b)(3): improper venue
· When the parties have agreed to a valid forum-selection clause, a district should ordinarily transfer the case to the forum specified in that clause 

· Only under extraordinary circumstances unrelated to the convenience of the parties should a section 1404(a) be denied 

· Forum selection clause in this case needs to be followed 

Subject Matter Jurisdiction 

Does a federal court have the power to hear this case?

Does only a state court or only a federal court have the power to hear this case – or do both have the power to hear this case? 
· Constitution – needs to be Supreme Court and Congress can create lower courts 
· Article III §2 – nine subject matters (anything not listed is reserved to the states) 

· Vast majority of civil cases in federal court are Federal Question Jurisdiction and Diversity Jurisdiction [also cases where US is a party] 
· Constitution = ceiling, not floor 

· Concurrent jurisdiction: when either a federal or state court can have jurisdiction 

· Most cases that get filed in federal court can be filed in state courts (default) 

· Unlike personal jurisdiction, federal subject matter jurisdiction cannot be waived 
· At any time, federal subject matter jurisdiction can be raised 
· Court is required to raise the issue sua sponte (on the court’s own motion) and dismiss if it finds a lack of jurisdiction 

· Federal court may raise or rule on subject matter jurisdiction at any time 

· Trial court: before, during or just after trial 

· Court of Appeals: at any time in appeals process, even if never raised in trial court 

· Federal Question Jurisdiction 
· Constitutional and statutory basis have been interpreted differently 
· “Arising under” in Constitution was broad 
· “Arising under” in 28 USC §1331 is narrower 
· Why did Congress make statute narrower than the Constitution? 
· Congress can adopt/pass a new statute if doesn’t like a narrow reading of the statute 
· Gives Congress opportunity to fix it (can’t if it is a constitutional interpretation) 
· Can answer subject matter jurisdiction right off the bat by just reading the complaint (don’t have to wait to see what issues come up) 
Louisville & Nashville Railroad v. Mottley (1908) 
Mottleys were given free lifetime passes to use train before statute made it illegal. Following the statute enactment, Louisville Railroad company retracted the passes and Mottleys sued for breach of contract. In the bill of complaint, mentioned that this was in conflict with the Fifth Amendment to revoke the passes without Due Process. 
· Supreme Court ruled lack of jurisdiction
· Court brought it up sua sponte (court’s own motion)
· Federal subject matter jurisdiction is not waiveable 
· Needs to be clear from plaintiff’s statement of own claim that it arises under federal law (affirmative claim); can’t just mention/anticipate what defense will bring up (federal statute) 
· At heart suit was a breach of contract, well-pleaded complaint did not include a federal issue 
· 1331 did not allow subject matter jurisdiction, but 1257 allowed jurisdiction 
· 1257 was broad so that SCOTUS can be the last word on federal law 
· 1331 requires allegations in complaint to address the federal issue 
· Diversity Jurisdiction 

· Intended to provide a neutral forum and prevent local prejudice by state courts

· §1332(a): 4 specific categories of diversity 
· narrower than Constitution – controversy has to be worth certain amount of money
· Interpreted to require complete diversity ( can’t have somebody on both sides of case from same state 
· Strawbridge (1806) – requires complete diversity 
· Comes from statute - how statute has been interpreted by the court 
· Constitution only requires bare diversity 
· Minimal/bare diversity: allow diversity in more circumstances (anything complete diversity will meet minimal/bare) 
Redner v. Sanders (2000) 

Plaintiff asserted that jurisdiction was based on diversity of citizenship. Plaintiff was resident of France and citizen of US. Defendants were residents of NY. Plaintiff claimed resident of foreign state, and then claimed strong ties to CA. 

· Can’t just look like you are from different places 

· Need to fit into specific bucket in section 1332 

· Doesn’t fall into either categories that could apply:

· Not a citizen of France (just a resident)

· Complaint doesn’t allege that he is a citizen of CA 

· Diversity Jurisdiction 
· 28 U.S.C. § 1332. Diversity of citizenship; amount in controversy; costs. 

· (a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the $75,000, exclusive of interest and costs, and is between –

· 1) citizens of different States 

· 2) citizens of a State and citizens or subjects of a foreign state

· 3) citizens of different States and in which citizens or subject of a foreign state are additional parties 

· 4) a foreign state…as plaintiff and citizens of a state or of different states. 

· Textbook pg. 226 

· A “citizen of a state” under § 1332: 

· Must be United States citizen; and 

· Must be “domiciled” in the state

· Domicile 

· A natural person has only one domicile at a time 

· Initial domicile = state of birth or naturalization 

· Change of domicile: Physical presence in another state + intent to remain there indefinitely 

· Established at time of filing lawsuit, not time of incident 

· Complete Diversity 

· No plaintiff is a citizen of the same state as any defendant 

· Alternate phrasing: citizens of the same state cannot be on both sides of the “v.” 

· 28 U.S.C. § 1332 is interpreted to require complete diversity (Strawbridge) 

· Minimal or Bare Diversity

· At least one plaintiff is a citizen of a different state than at least one defendant 

· Congress may authorize subject matter jurisdiction for minimal diversity cases, but it rarely does so 

· Interpleader, multi-district suits, class actions 

· Diversity with Partnerships and Corporations 

· Partnerships = collection of individuals (must consider citizenship of individual members) 

· Corporations treated as an entity and can have 2 states of citizenship: 

· 1. Principal place of business 

· 2. State of incorporation 

· Hypos:

· Plaintiff is incorporated in Delaware and PPB in Utah v. Defendant is incorporated in Delaware and PPB in Wyoming – No diversity because both are considered citizens of Delaware 
· Plaintiff is incorporated in California and PPB in Arizona v. Defendant is incorporated in Delaware and PPB in California – No diversity because both are considered citizens of California 
· Hertz case: nerve center test for PPB; will almost always be corporate headquarters ( relatively clear and easier to determine at outset of the case 

· Amount in Controversy 
· Under 28 U.S.C. § 1332(a), there is diversity jurisdiction over diverse parties “where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs.” 

· Aggregation Guidelines p. 233: 

· A) Single Plaintiff, Single Defendant
All claims may be aggregated, even if factually unrelated 




· B) Multiple Plaintiffs, Single Defendant 
Separate claims may not be aggregated without joint interest 





· Reverse of Aggregation Guideline B) – Single Plaintiff, Multiple Defendants 
Claims may not be aggregated where joint liability not alleged 




· Joint Liability Example
Defendant 1 and Defendant 2 acted together 






· D) “Common Undivided Interest” Example
Multiple Plaintiffs, Single Defendant (Exception) – Injury to undivided interest in “single res” may be aggregated 






· Aggregation Hypos p. 234: 

· E sues railroad for $75,000 for breach of contract ( No, needs to exceed $75,000 

· E sues railroad for $100,000 for breach of contract; railroad counterclaims for $5,000, alleging that on some occasions E, in violation of the settlement terms, allowed a friend to use his pass ( Yes 

· E sues railroad on two unrelated claims: breach of the settlement agreement ($72,000) and a due but unpaid railroad bond ($5,000) ( Yes, 1 plaintiff can aggregate two unrelated claims 

· Annie and Friend sue railroad. Annie, alleging breach of the settlement agreement, seeks $60,000; friend, alleging she was riding the train with Annie when luggage rack fell off and injured her, seeks $40,000 ( no, two plaintiffs’ claims cannot be aggregated 

· E and Annie both sue railroad for breach of the settlement agreement, each seeking $50,000 ( no, two plaintiffs’ claims cannot be aggregated 

· Supplemental Jurisdiction
· § 1367 – under certain circumstances, if you have a claim that has subject-matter jurisdiction (anchor claim) can bring other related (state) claims that wouldn’t get into federal court on its own 
· Structure of 28 U.S.C. § 1367
· (a) general rule allowing supplemental jurisdiction over factually related claims, subject to the limitations in (b) and (c)

· (b) exceptions where supplemental jurisdiction is not authorized in diversity cases 
· only applies when anchor claim is based on diversity jurisdiction 

· carveout where you can’t get supplemental jurisdiction 

· only applies to claim made by plaintiff against persons made parties under Rule 14, 19, 20, 24 
· (c) discretion to decline supplemental jurisdiction in appropriate cases 

· A federal court may decline to exercise supplemental jx where:

· 1. State law claim involves “novel” or “complex” state law issues 

· 2. State law issues “substantially predominate” over the federal issues 

· 3. District court has dismissed the claims on which its original jurisdiction was based 

· 4. “in exceptional circumstances, there are other compelling reasons for declining jurisdiction” 
· (d) tolling provision

· 30 day window to re-file in state court  

· Tips for applying 1367(b) 

· In applying 1367, first determine if the claim falls within the broad grant of supplemental jurisdiction under 1367(a) 

· Then consider whether anything in 1367(b) prevents the court from exercising supplemental jurisdiction over the claim: 

· 1367(b) applies when the court has original jurisdiction solely based on diversity. If it is not a diversity only case, then 1367(b) does not apply 
· 1367(b) applies only to claims by plaintiffs (or persons joined as plaintiffs under Rules 19 and 24). Plaintiff here means the original plaintiff (not a third-party plaintiff or a plaintiff in a counterclaim). If it is not a claim by a plaintiff, then 1367(b) does not apply. 

· Supplemental Jurisdiction: efficient dispute resolution 

· Two claims sufficiently related then essentially same controversy ( as long as second claim arises from common nucleus of operative facts 

· Anchor = independent basis for subject-matter jurisdiction 

· *First look at 1331 and 1332 before 1367 because more solid ground on 1331/1332; court can always decline supplemental jurisdiction with 1367

· Removal 
· Doctrine allows defendant to move case from state to federal court, if it could have been filed in federal court 

· All defendants need to consent to removal 

· Three statutes:

· 1441 (grounds for removal) – main statute circumstances under which you can remove a case 

· could case have been filed in federal court ( go through subject matter jurisdiction analysis (federal question, diversity) 

· 1446 (procedures for removal) – mechanics for removal 

· 1447 (procedures for remand) – how to get a case remanded if you think improperly moved to federal court [plaintiff = remand] 

· Remand only when case started in state court, defendant gets it moved (removal) to federal court, plaintiff can remand it to state court 

· 1441 – grounds for removal 
· (1) If: 

· (a) A civil action is brought in a state court AND
· (b) The action could have originally been filed in federal district court, AND 

· (c) No other statute expressly forbids removal (especially 1441 (b)(2)) 

· (2) Then:

· (a) Defendants may remove – see 1446(b)(2) 

· (b) To the US District Court and division where the action is pending 
· 1441(b)(2) – provides that a diversity case may not be removed if any of the parties in interest properly joined and served as defendants is the citizen of the state in which such action is brought ( home state bar  

· §1391: venue provisions do not apply to actions removed to federal court 

· Do not undertake a §1391 analysis of venue in a case that is removed from state to federal court 

· The proper venue for a removed action is “the district and division embracing the place where such action is pending [in state court]” §1441

· Timing of Removal: 28 U.S.C. §1446 (b) & (c) 

	Federal Question
	Diversity

	(b)(1): Within 30 days of receipt of initial pleading; OR
	(b): Same 30 day periods under (b)(1) and (b)(3), EXCEPT 

	(b)(3): Within 30 days of receipt of document making a previously unremovable case removable 
	(c)(1): removal under (b)(3) cannot be later than one year after commencement of the action (unless plaintiff delayed in bad faith) 


· Timing of Remand Motion: 28 U.S.C. §1447 (c)

	Motion to Remand for Lack of Federal Subject Matter Jx
	Motion to Remand for Non-Subject Matter Jx Reasons 

	At any time 
	Within 30 days of removal. Examples of non-SMJ reasons to remand:

· Not all properly joined and served defendant’s consented to removal [1441(a) & 1446(b)(2)(A)]

· Defendants waited too long to remove [1446(b), (c)]

· Removal violated in-state defendant rule [1441(b)(2)] 


Caterpillar, Inc. v. Lewis (1996) 
· For sake of efficiency, a court may stay a case that was improperly removed, but has subject matter jurisdiction at the time of the ruling 
· The absence of complete diversity at the time of removal is not fatal to federal court adjudication as long as there is eventually complete diversity 
· Things to consider:
· Cost 
· Timeliness 
· Resources 
· Joinder and Subject Matter Jurisdiction: Separate but Related Questions 
· 1. Do the Rules allow these parties or claims to be joined in a single action? 

· Consult relevant rule (usually Rule 13, 14, 18, 19, or 20) 

· 2. Is there a statutory basis for subject matter jurisdiction?

· Consult relevant statute (usually 1331, 1332, or 1367) 

· Joinder rules do not create or expand subject matter jx 

· Remember:

· Each claim must have a statutory basis for subject matter jx 

· Complete diversity rule looks at all parties to the action, not just parties to a single claim 

· Joinder of Claims – Rule 18 

· Join as many claims as heart desires against an “opposing party” 

· Still need to find supplemental jurisdiction if no original jurisdiction 

· Vocabulary of Claims:

· Original Claims – Rule 18: plaintiff against defendant 

· Counterclaim – Rule 13(a), (b): defendant against plaintiff 

· Crossclaim – Rule 13(g): defendant against existing defendant; plaintiff against existing plaintiff

· Third-party Claim – Rule 14: defendant or plaintiff against newly added defendant or plaintiff 

· Compulsory Counterclaims 

· A responding party must plead as a counterclaim any claim which at the time of responding “it has against the opposing party” if that claim:
· “arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim”; and 
· “does not require adding another party over whom the court cannot acquire jurisdiction.” 
· Rule 13(a)(1)(A)-(B) 
· Joinder – Rule 13 (Counterclaims) 

· 13(a) – Compulsory 

· same transaction or occurrence 

· has supplemental jurisdiction 

· don’t have to bring if subject of another action, and must have claim at time original case is filed 

· 13(b) – Permissive 

· anything that’s not compulsory 

· need independent basis of jurisdiction 

Plant v. Blazer Financial Services (1979)

· Introduced compulsory counterclaims 

· “arising out of the same transaction or occurrence” (narrower) has been interpreted to mean the same thing as “common nucleus of operative facts” (broader) ( supplemental jurisdiction 
· Minority opinion that some permissive counterclaims may be allowed under 1367 

· Could be common nucleus of operative facts but not arising out of the same transaction or occurrence 
· Cross Claims 

· Rule 13(g) allows a party to assert a cross claim in a pending case against a co-party (e.g. a co-P or co-D) 

· Cross claim must arise from the same transaction or occurrence as the underlying dispute

· Like all claims in federal court, cross claims must have a basis for subject matter jurisdiction 

· Cross claims are never compulsory 

· If not federal question or diversity jurisdiction, there will be supplemental jurisdiction because cross claims by definition must arise out of the same transaction or occurrence as the underlying dispute 

· Once a co-party has raised a valid cross claim against another co-party under Rule 13(g), Rule 18 then allows the two co-parties to assert any other claims they have against each other as long as there is federal question or diversity jurisdiction (or supplemental) 
· Rule 20 

· Permissive Joinder – plaintiffs may join together as plaintiffs, or join together defendants, if assert claims that: 

· Arise out of same transaction, occurrence, or series of transactions and occurrences, and 

· If any question of law or fact common to these persons will arise in the action 

Mosley v. General Motors Corp. (1974)
· Used Rule 20 to gather plaintiffs 

· Two steps:

· Arise out of the same transaction or occurrence

· Any question of law or fact common to plaintiffs 

· Here, company-wide policy to enforce racism 

· Events of each plaintiff is logically related 
· Rule 14 
· Liability of 3rd party defendant must derive from plaintiff’s claim against primary defendant 

· Liability between 3rd party defendant and 3rd party plaintiff must arise under applicable law – e.g., tort or contract 

· Not unlimited time to implead – Rule 14(a)(1) 

· 14 days after serving its original answer
· Be familiar with notes and problems after Price case on p. 807-812 

Price v. CTB Inc. (2001) 
· Rule 14 only works if you are indemnifying a third-party defendant or for derivative liability (can’t shift blame) ( secondarily liable to the defendant 
· Any “Defending party” may use impleader to pass on all or part of the liability. 
· A. Joinder of Claims 

· 1. Joinder of claims under Rule 18 

· 2. Joinder of claims under Rule 13

· compulsory counterclaims 

· permissive counterclaims 

· cross claims 

· A. Joinder of Parties 

· 1. Joinder of parties by Plaintiff under Rule 20 

· 2. Joinder of parties by Defendant under Rule 14 

Rule 19

· Most likely invoked by defendant as a motion to dismiss Rule 12(b)(7), i.e., either add absentee party or dismiss the case 

· It is really an argument to get the case dismissed 

· Defendant needs to raise it early; however, it is not waivable 

· Joint ownership/specific performance 
3-Step Analysis:
1. Is the absentee “required” under 19(a)?
i. If yes, then continue to Step 2 

ii. If no, stop Rule 19 inquiry and proceed with the action 

2. Is it “feasible” to join the absentee? 

i. If yes, then court orders a party to join the absentee under Rule 19(a)(2), and then proceed with the action 

ii. If no, continue to Step 3 

3. Do equity and good conscience require the action to be dismissed under 19(b)? 

i. If yes, dismiss the action 

ii. If no, proceed with the action 

Step 1: “Required Party” Under Rule 19(a) 

· No relief to existing parties [19(a)(1)(A)] ( focused on rights of current parties (least common) 
· Hypo: double lock on safe, so need both defendants in lawsuit

· Argument invoked in circumstances like: A contracts to buy business owned by both B & C and A just sues one of them to rescind contract 

· Prejudice to absentee [19(a)(1)(B)(i)] ( focused on potential prejudice to the absent party
· Treaty that allocates fishing quotas among 23 tribes; 1 tribe sued federal government and said quota was inadequate; any increase in that tribe’s fishing quota would necessarily reduce quota to other tribes (decrease allotments to other tribes); worried about impact on other 22 tribes absent from lawsuit 
· Existing parties risk inconsistent obligations [19(a)(1)(B)(ii)] ( focused on impact on existing parties 
· Tribe hypo government getting sued by other tribes = inconsistent obligations 

· Temple v. Synthes Corp. ( focused on Step 1 
· Rule 20 allows plaintiff to join both defendants together 
· There would be complete diversity 

· Rule 14: indemnity or contribution ( need to know more between manufacturer and doctor to see if manufacturer could have used Rule 14

· More difficult to try case altogether (plaintiff perspective) 

· Joint tortfeasors are never required parties 

· First category: an effective judgment can be entered that results in manufacturer paying damages to plaintiff without adding other parties 

· Second category: no potential prejudice to absentees; interest is not impaired by federal action

· Third category: no danger of inconsistent obligations 

· Different than inconsistent verdicts, i.e., federal court finding manufacturer responsible and state court finding doctor responsible 
Step 2: Is it “feasible” to join the absentee? 

· Under Rule 19(a)(1), joinder is feasible for a person who is “subject to service of process and whose joinder will not deprive the court of subject-matter jurisdiction”
· So feasible at least means that that court has personal jx over parties and subject matter jx over claims
· Joinder most often determined not feasible because:
· Lack of personal jx over absentee
· Adding absentee would destroy diversity jx
· On rare occasions, joinder may be infeasible for some other reason, but these two reasons are the most common.
Three options for judge:

1. Fair to proceed without party 

2. Not fair to proceed and dismiss lawsuit 

3. Can proceed with case but craft decision to lesser prejudicial effect 
Step 3: Dismissal under Rule 19(b)

(b) When Joinder Is Not Feasible.
  If a person who is required to be joined if feasible cannot be joined, the court must determine whether, in equity and good conscience, the action should proceed among the existing parties or should be dismissed. The factors for the court to consider include:

(1) the extent to which a judgment rendered in the person's absence might prejudice that person or the existing parties; 

(2) the extent to which any prejudice could be lessened or avoided by: 

(A) protective provisions in the judgment; 

(B) shaping the relief; or 

(C) other measures; 

(3) whether a judgment rendered in the person's absence would be adequate; and 

(4) whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder.

Helzberg’s Diamonds v. Valley West Mall ( focus on applying Step 3 
· Defendant’s argument: a victory by plaintiff would force defendant to breach its lease to Lord’s

· Lord’s couldn’t be joined because no personal jurisdiction 

· 8th Circuit affirmed decision to deny motion to dismiss 

· Step 1: Lord’s was a required party ( risk that mall would be subject to inconsistent judgments 

· Step 2: joinder was not feasible ( no personal jx, so go to Step 3 

· Step 3: consider 4 factors under 19(b) what court in equity and good conscience should do 

· Factor #4: yes –plaintiff could have filed in IA state or federal court 

· Factor #2: the federal court in MO could have transferred case to federal court in IA 

· Factor #1: how big is prejudice if case stays in MO

· Court does not dismiss or transfer; not sympathetic to mall (they created inconsistent situations) 
Dismissals under Rule 19(b) are rare

For dismissal under 12(b)(7) to be appropriate, all of the following must be true:
· Absentee is not a party to the lawsuit
· π did not join absentee under Rule 20; and
· Δ did not join absentee under Rule 14; and
· Absentee did not intervene under Rule 24
· Absentee is “required party” as defined in Rule 19(a)
· Joinder of absentee is not feasible
· “Equity and good conscience” do not allow the action to continue under Rule 19(b) without absentee

Spring Semester 

Two questions from fall semester: 

1. Does any court in the state (state or federal) have the power to hear this case involving a particular defendant? (personal jurisdiction) 

2. If the answer is yes, does a federal court have the power to hear this case? (subject matter jurisdiction) 
Third Question: When a state law claim is in federal court, what law should the federal court apply? 

· A federal court hearing a state law claim will apply:

· Federal procedural law

· State substantive law 

The Erie Doctrine

· When ruling on a state law claim, a federal court applies state substantive law and federal procedural law. 

· Areas of law considered substantive for Erie purposes:

· Statute of limitations

· Burden of proof 

· Choice of law rules 

· Klaxon: federal district court should abide by/apply the choice of law rules of the state in which they are located 

· Interpretation of contracts 

· The right to recover damages 

Hypo: very old precedent from highest state court 

· Technically, federal court could not follow it 

· But a state trial court would have to follow it (binding) 
FRCP 54(d)(1)

· Costs other than Attorney’s fees – unless a federal statute, these rules, or a court order provides otherwise, costs – other than attorney’s fees – should be allowed to the prevailing party 
Kinds of Remedies:

· Damages
· Specific relief – e.g., injunctions
· Declaratory relief
· Temporary relief 
Troupe 

· Damages to determine if case can be removed to federal court (diversity jurisdiction) ( need to prove more likely than not that it will exceed $75,000 
Litigation as Investment: (Contingency) 

· Lawyer needs to understand the likelihood of the client prevailing and what the maximum possible $$$ will be.
· Key question is potential recovery in relation to required investment.
· The greater the difficulties of proof—investigation, experts—the higher the return needs to be.  
· The easier the proof, the lower the returns need to be to warrant a lawsuit.

Litigation as Investment: (Hourly)

· Same principle applies to a plaintiff hiring a lawyer at an hourly fee:
· Client will want to know whether the potential return warrants the likely expense of suit.
· Lawyer needs to know whether to counsel the client to pursue litigation – or at a minimum whether to prepare the client that expense is likely to exceed recovery.
· Same principle applies to a defendant hiring a lawyer at an hourly fee: 
· Client will want to know whether a successful defense will cost more than is at stake in the claim.

· Damages 

· Compensatory – to compensate for an injury 

· Special/economic/hard – e.g., medical bills, lost wages (measureable, receipt) 
· General/noneconomic/soft – e.g., pain and suffering, emotional distress, reputational harm 

· Punitive/exemplary – to punish or deter conduct 

· Specific Relief 

· Injunction

· Specific performance

· Replevin 

· Ejectment

· Quiet title 

Lucy v. Webb

· Hospital claiming trespass 

· Defendant didn’t dispute technical claim of trespass ( happy to pay the damages to keep wife in the hospital 

· Court held damages inadequate remedy – granted injunction (equitable form of relief) 

· Broader public interest: injunction to allow hospital to serve its public function to serve others in need of hospital care 
· Declaratory Relief 
Types of cases where a plaintiff might seek declaratory relief: 

· Intellectual property cases 

· Insurance coverage

· Disputes among insurers 

· Validity of a contract 

· Party’s right to terminate a contract 

Rule 57/Declaratory Judgment Act [28 U.S.C. §2201] 

· When a plaintiff is in an action seeking a declaratory judgment, he is not asking either for damages or injunctive relief just for the court to set forth his legal rights under the circumstances 

· Already have to have federal subject matter jurisdiction in some way 

· Well-pleaded complaint (Mottley standard): arising under federal law; usually person running to court first is the defendant 

· Look at nature of underlying dispute 

· If the other person had filed the litigation first, would it have passed the well-pleaded complaint rule (imagine if the other party would have filed first) 

· Article III prevents court from being pulled into hypothetical 

· “actual controversy”: specific dispute, some indication that you’d be the subject of a lawsuit 

· Temporary relief 

· Temporary Restraining Order (TRO) – generally issued to preserve the status quo pending a hearing on a preliminary injunction
· Can be issued in extreme circumstances without notice to opposing party (ex parte TRO)
· Preliminary Injunction – generally issued to preserve the status quo pending resolution on the merits
· Permanent Injunction – issued after full adjudication on the merits
· Can remain in effect indefinitely or a party can later seek to dissolve or modify

Winter v. NRDC

· NRDC – environmental group/activists 
· Preliminary injunction ( animals being hurt right now by sonar training; irreversible (irreparable injury/harm) 

· 28 U.S.C. §1292(a)(1)- allows you to appeal order about an injunction (interlocutory appeal) 
· In this case, the interest of the Navy outweighed the plaintiffs 

· 4-part test for preliminary injunction:

· 1. Plaintiff likely to succeed on the merits 

· 2. Likely to suffer irreparable harm in the absence of preliminary relief 

· 3. Balance of equities tips in his favor 

· 4. Injunction is in the public interest 

FRCP 65 governs TRO (temporary restraining order) and preliminary injunctions in federal court

· TRO – issued to preserve the status quo pending a hearing on a preliminary injunction
· Can be issued in extreme circumstances without notice to opposing party (ex parte TRO)
· Only good for 14 days 

· Preliminary Injunction – issued to preserve the status quo pending resolution on the merits
How did the lawyers get paid? 

· Troup – contingency fee 

· Lucy Webb – hourly 

· Contingency structure doesn’t work when seeking injunction/declaratory relief

· Winter – NRDC pays lawyers salary (in-house); private big law lawyers work pro bono; fee shifting statute 

· Client pays directly for lawyer’s services 

· Can be structured in different ways including hourly, flat fee, hybrid
· Contingency Fee Arrangement 
· Someone else pays:
· Insurance company
· Third-party litigation finance company
· Other third-party (e.g., family member, organization, corporation paying for defense of employee)
· Non-profit, government agency, or corporate employer (in house counsel) pays lawyer’s salary

Fee Shifting

1. Common fund – plaintiff’s suit results in the creation of a fund from which the lawyer’s fees can be deducted
2. By contract – parties contract to provide that if someone has to sue on the contract the loser will pay the winner’s fees
3. By common law – court has inherent common law power to sanction parties acting in bad faith by requiring payment of the other side’s attorneys’ fees
4. By statute – both state and federal fee-shifting statutes (e.g., federal civil rights statutes, California Code of Civil Procedure section 1021.5)

· Rule 3

· Filing a complaint 

· Rule 4

· Notice (serving original complaint) 

· Rule 5

· How to serve documents after original complaint 

· Rule 6

· How you count days for due dates under Federal Rules 

· Rule 7

· Pleadings and Motions 

· Rule 8(a)
· When drafting a pleading that states a claim (complaint, crossclaim, counterclaim, third-party claim)
· Rule 8(b), (c)
· When drafting a responsive pleading (answer)
· Rule 9
· When drafting a pleading that states certain types of claims (e.g., fraud or mistake; conditions precedent)
· Rule 12
· When served with a pleading that states a claim (pre-answer motions, timelines)
· Rule 15
· When superseding a previously filed pleading
Frequently-used Triggers in FRCP

· “Filing” = delivering to the court clerk’s official file
· 21st-Century method:  PDF document uploaded via court’s web site
· “Service” = delivering to other parties
· Summons & complaint (see Rule 4)
· Subsequent documents (see Rule 5)
· 21st-Century method:  Court’s web site automatically sends e-mail with hyperlink to all parties when a new document is filed

Rule 7: Pleadings and Motions

· Pleading
· Specific documents, filed early in the action, identifying the parties and describing their claims and defenses. Rule 7(a)
· Motion
· Request for judicial action.  Rule 7(b)
· Motions may be oral or written
· Written explanations why a motion should be granted or denied are often called a “brief”
· In some courts, called “Memorandum” or “Memorandum of Points & Authorities”
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Claim and Defense 

· Claim: A description of the facts that give rise to the legal conclusion that the plaintiff is entitled to a remedy.  Every plaintiff in a lawsuit will have at least one claim.
· Defense: Reason not to award the remedy. Defenses include:
· Denial
· “That’s not what happened”
· Cannot be resolved on the pleadings alone
· Affirmative Defense
· “Even if that happened, I win because some other thing(s) happened”
· E.g., lack of jurisdiction; improper venue; statute of limitations; statute of frauds; consent; self-defense
· Usually requires facts outside the complaint to succeed
· Failure to State a Claim
· “Even if that happened, it was lawful”
· Archaic term = “demurrer” (still used in CA state courts)
· Does not require facts outside the complaint to succeed
· We will start here with Rule 12(b)(6) and Haddle
Rule 8: plaintiff has burden for pleading claim for relief ( allege facts that satisfy valid cause of action 
· Haddle v. Garrison
· Thinks fired in retaliation for cooperating with authorities 

· Rule 8(a) requires: 

· 1. Short and plain statement of the claim

· 2. Jurisdictional allegation

· 3. Prayer for relief 

Pleadings are not evidence 

· Evidence = information presented by witnesses
· Testimony under oath (in court or at deposition)
· Declarations or affidavits signed under oath
· Lawyer’s oral and written statements are not evidence
· Pleadings are written statements (by lawyer or by pro se party) describing claims and defenses
· Therefore, pleadings are not evidence
· Exception: “Verified Complaint” signed by a plaintiff is treated like an affidavit

Considerations in writing a complaint:

· Jurisdiction – Rule 8(a)(1)

· For diversity, what are parties’ citizenship and amount in controversy?
· For federal question, what is the federal statute, etc.?
· To avoid dismissal, consider if personal jx & venue are proper
· Claim – Rule 8(a)(2)

· Which substantive legal theories justify relief?
· What are the elements of each theory?
· What facts exist to satisfy each element?
· Does Rule 9 require special pleading for this claim?
· Relief Requested – Rule 8(a)(3)

· What is your client legally entitled to?
· Damages?  Injunction/Declaratory judgment? Costs/Fees?
· Which of the available remedies does your client want?
· How will the request for relief affect bargaining positions?
Stating a claim: Rule 8(a)(2) enforced by Rule 12(b)(6) 
Rule 8(a)(2):  A complaint must contain “a short and plain statement of the claim showing that the pleader is entitled to relief.”

Rule 12(b)(6):  A party may make a motion to dismiss based upon “failure to state a claim upon which relief can be granted.”
Claim = a set of facts that entitle the pleader to a remedy 

	Systems for Pleading

	Notice Pleading 

•Inform the defendant what the suit is about

•Defendant is the audience

•Less detail

•General

•Short

(less detail than fact pleading) 
	Fact Pleading

•Specify the facts establishing liability

•Defendant and judge are the audiences

•More detail

•Specific

•Long




Two-pronged test (12(b)(6) under Twiqbal): 
1. Disregard “conclusory” allegations

2. Determine if remaining allegations tell a “plausible” story of liability 

a. Plausibility must nudge the claim from conceivable to plausible 

Iqbal

· The complaint failed to plead sufficient facts to state a claim

· Extends plausibility standard from Twombly to all cases 

· Iqbal instructs courts facing a challenged complaint first to disregard conclusory allegations then to decide whether the remaining nonconclusory allegations appear plausible in light of judicial experience and common sense 

Iqbal on Plausibility 

· Plausibility is not the same as probability.
· Even though some allegations against Ashcroft and Mueller were not conclusory, and they were consistent with liability, they are not plausible pleadings “given more likely explanations.”
· Given a choice between an allegation that defendant engaged in “purposeful, invidious discrimination” and an “obvious alternative explanation,” court must find the discrimination claim implausible.
· In deciding plausibility, court must “draw on its judicial experience and common sense.”
Complaints most likely to raise plausibility objections: 

1. Cases where actions could be either lawful or unlawful, depending upon Δ’s mental state.
2. Cases where discovery is likely to be lengthy or expensive.
3. Cases involving legal theories the current Supreme Court doesn’t like (antitrust; discrimination; suits against government officials)
Rule 8: more notice pleading 
Rule 9(b): more fact pleading; certain kinds of claims have heightened pleading standard 

· Stradford 
· Defendant’s counterclaim was for insurance fraud which requires a heightened pleading standard under Rule 9(b) 

· Fraud claim needs to meet both Rule 8 & Rule 9 
Practice MC Question 
Dan is fired from his city job three weeks after Catherine, the new mayor, takes office.  Dan is a registered Republican and Catherine is a registered Democrat.  Dan hires a lawyer and sues Catherine alleging in the complaint that he “worked for the city and was fired by Catherine because he belongs to the political party that lost the election.”  Catherine moves to dismiss under Rule 12(b)(6).  The court will probably:
A. Grant the motion, because the complaint does not show that Dan has a plausible right to relief.
B. Deny the motion, because Dan’s complaint alleges a recognizable legal theory (discrimination based on political affiliation).
C. Deny the motion, because Dan has not yet had a chance to conduct discovery and hopes in discovery to uncover evidence to prove that he was fired due to his political affiliation.
D. Deny the motion, because Dan has alleged facts that may represent a violation of his rights.
( Answer: A – need specific facts that make it plausible that a violation has occurred 

Jones v. Bock
· Plaintiff brought action alleging violation of constitutional rights 

· Exhaustion: all administrative action shall be taken before bringing suit 

· Court decided that exhaustion is not plaintiff’s duty – it is an affirmative defense 
Terms:

· Claim – preferred term in federal court 

· Cause of action – preferred in state court 

· Count – typically more of a criminal law term 
Methods of Promoting and Regulating Ethical Conduct by Attorneys: 

· Within the current lawsuit
· Sanctions by presiding judge (Rule 11, Rule 26, Rule 37, contempt, inherent powers, etc.)
· Note: There are often similar rules in state court
· Reputation
· Outside the current lawsuit
· Criminal law (perjury, false swearing, etc.)
· Tort law (e.g., malicious prosecution, legal malpractice)
· Professional discipline by a state bar (disbarment, suspension, admonishment, etc.)
· Reputation
Primary sources of sanctions power in federal court:
· Rule 11 

· 28 U.S.C. §1927

· Court’s inherent power 

· Discovery rules including:

· Rule 26(g)

· Rule 30(g)

· Rule 37 

Rule 11 

· 11(a):  Signature required on all papers
· 11(b):  Signature acts as certification of good faith and diligence
· 11(c):  Sanctions for improper signature
· 11(d): Inapplicable to discovery
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· Rule 11(b)(1): certify to the best of your knowledge 

· Rule 11(b)(2): legal accuracy ( reasonable basis in law for argument 

· Law reform (nonfrivolous argument) 

· Warranted by existing law ( reasonable argument of what law currently provides 

· Rule 11(b)(3): factual contentions

· Rule 11(b)(4): denials (answers) 
Walker v. Norwest Corp.
· Complaint alleges diversity SMJ where “plaintiff and some of the defendants are citizens of different states” 

· Plaintiff Walker is citizen of SD

· Defendant Norwest is Minnesota corp. 

· Other defendants are South Dakota residents 

· Failed to argue complete diversity 

· Rule 11(b)(2): only the lawyer can be sanctioned for bringing a frivolous argument not warranted by existing law 

· Rule 11(c)(5)(A): court can’t impose monetary sanction against a represented party for violating Rule 11(b)(2) 

Christian v. Mattel, Inc. 

· Issue with 11(b)(3) failure to do adequate factual research (most common) 

Rule 11(c)(1): law firm held jointly liable for behavior of partner, associate or employee; the court may impose sanctions but does not have to 

Rule 11(c)(2): motion for sanctions must be made separately from any other motion 

· Serve the motion and wait to see if offending document is withdrawn [21 days] 

· Give it to other side before running to court and filing the motion 

Rule 11(c)(3): order to show cause ( court thinks there’s a problem and flags it so party can show why it is not a problem 

· Give notice and chance to respond (just like opposing counsel having to wait to file) 

Rule 11(c)(4): pay penalty to the court 

Options available to defendant after being served with complaint: 
· Do nothing (default) 

· Pre-answer motions 

· Answer

· Settlement 

· New claims 

Defendant’s Primary Options Upon Being Served: 
· Default/Do Nothing 

· Default – See Rules 54(c) and 55 

· Settle 

· Followed by voluntary dismissal – See Rule 41(a)(1) 

· Pre-Answer Motions 

· See Rule 12

· Answer (including new claims)

· Timing of answer – See Rule 12(a) 

· Substance of answer – See Rule 8(b), (c) 

· New claims – See Rules 13, 14 

Note: check questions on p. 431 
Pre-Answer Motions (And one Post-Answer Cousin) 
· Motion to Dismiss – Rule 12(b) 
· Motion for a More Definite Statement – Rule 12(e) 
· Motion to Strike – Rule 12(f) 
· Motion for Judgment on the Pleadings – Rule 12(c) 
· Not a pre-answer motion 
· 12(e): Motion for a more definite statement: if complaint is so vague and can’t respond, then that would be the time to file this motion – need to point out the defects of the complaint 

· 12(f): Motion to strike works like 12(b)(6) to excise a word, phrase, part of a complaint 

· Example: strike prayer for punitive damages 

· Needs to be filed before responding to challenged pleading 

· Filed simultaneously with 12(b)(6) 

· 12(c): Motion for judgment on the pleadings: same idea as 12(b)(6), but comes after complaint and answer ( only looking at pleadings (no evidence) 
Rule 12(b): Motions to Dismiss 
[A] party may assert the following defenses by motion:

  
 (1) lack of subject-matter jurisdiction;

(2) lack of personal jurisdiction; 
(3) lack of venue;

(4) insufficient process; 
(5) insufficient service of process;

(6) failure to state a claim upon which relief can be granted; and

(7) failure to join a [required] party under Rule 19.
12(b)(6): for purposes of the motion, the court assumes that the facts alleged are true 
Rule 8(b): Responding to Allegations 
· Admitted:  Rule 8(b)(1)(B)
· Denied:  Rule 8(b)(1)(B)
· Admitted in part, denied in part:  Rule 8(b)(4)
· Lacks sufficient knowledge or information to admit or deny:  Rule 8(b)(5)
· Silence or non-denial:  Rule 8(b)(6) [considered admitting] 
Zielinski

· Defendant could have admitted some of the claims instead of denying as a whole 

· The plaintiff sued the wrong party and did not realize until after the statute of limitations had ran 

· The court ordered the defendant to admit ownership because the same insurance covered the wrong and right party, so they would both be indemnified by the insurance company 
Multiple Choice Questions: 
Allegation: “On October 1, 2010, while pulling into a parking space in the LLS garage, defendant scraped plaintiff’s car.” 

Δ’s knowledge: Δ did not go to campus that day, but loaned car to someone else.  

Potential Answers:

a) “Denied.”

b) “Defendant was not on campus that day.”

c) “Somebody else was driving defendant’s car that day.”
Answer: A 

Allegation: “Defendant is a Nebraska corporation with its principal place of business in Nebraska.” 

Δ’s knowledge: Δ is Nebraska corporation with PPB in Iowa.  

Potential Answers:

a) “Denied.”

b) “Defendant admits it is a Nebraska corporation, but denies the remainder of the allegation.”

c) “Defendant admits it is a Nebraska corporation, but its principal place of business is in Iowa.”
Answer: B 
Allegation: “On October 1, 2010, while pulling into a parking space in the LLS garage, defendant scraped plaintiff’s car.” 

Δ’s knowledge:  The scrape occurred while Δ was pulling out of the parking space, not pulling into it.

Potential Answers:

a) “Denied.”

b) “Defendant lacks sufficient information to admit or deny the allegation.”

c) “Defendant admits scraping plaintiff’s car in the LLS garage on October 1, 2010, but denies the remainder of the allegation.”
Answer: C
Rule 12(b), (g) and (h): when to assert the waivable defenses 
· BASIC IDEA:  The waivable defenses (PJ, venue, service) are waived unless asserted at the first available opportunity.  
· That first opportunity will either be:
· The very first Rule 12 motion; or
· The very first responsive pleading (as originally filed or if amended as a matter of course under Rule 15(a)(1))

Pleadings Allowed By Rule 7(a) 

	Pleading That States A Claim (a/k/a “pleading to which a responsive pleading is required”)
	Responsive Pleadings 

	Complaint (by plaintiff against defendant) Rule 8(a) 
	Answer to a complaint by defendant Rule 8(b)

	Counterclaim (by defendant against plaintiff) Rule 8(a) and Rule 13(a), (b)
	Answer to counterclaim (by plaintiff) Rule 8(b)

	Crossclaim (by defendant against defendant, or by plaintiff against plaintiff) Rule 8(a) and Rule 13(g) 
	Answer to crossclaim (by plaintiff or defendant) 

	Third-party complaint (by plaintiff or defendant against new party) Rule 8(a) and Rule 14
	Answer to third-party complaint (by new party) Rule 8(b) 


Hypo: Plaintiff files complaint, defendant files answer and counterclaim. Does plaintiff need to file anything in response? 
- The plaintiff needs to respond to counterclaim to avoid being in default 

A. File an Answer to a counterclaim (Rule 7)

B. Can move to dismiss counterclaim (Rule 12) 

Hypo: What if defendant files an Answer with affirmative defenses?

· Plaintiff does need to do anything in response 

Amendments Before Trial: Rule 15(a)

(a) Amendments Before Trial.

(1) Amending as a Matter of Course. 

  A party may amend its pleading once as a matter of course within: 

(A) 21 days after serving it, or 

(B) if the pleading is one to which a responsive pleading is required, 21 days after service of a responsive pleading or 21 days after service of a motion under Rule 12(b), (e), or (f), whichever is earlier.

(2) Other Amendments. 

  In all other cases, a party may amend its pleading only with the opposing party's written consent or the court's leave. The court should freely give leave when justice so requires. 
15(a)(1): as a matter of course get 1 amendment and no need for permission

15(a)(1)(b): any complaint 

15(a)(2): need court or opposing party’s written consent [no limit on how many times you can amend – the standard is very low, extreme liberty] 

Calculating Deadlines

If Plaintiff files and serves a Complaint on Defendant on December 26, 2017 . . .

[Hint: Consult Rules 6, 12, and 15 to determine answers.]

(1) By what date must Defendant respond if Defendant did not waive service?
- Jan 16 (Tuesday) – 21 Days Rule 12 
(2) Assuming Defendant files and serves an Answer to Plaintiff’s Complaint on the last possible date, what is the last date by which Plaintiff may amend the Complaint as a matter of course?
- Feb 6 (Tuesday) – 21 Days Rule 15(a)(1)(a) 
(3) Assuming Plaintiff files and serves a First Amended Complaint on February 5, 2018, by what date must Defendant respond to the First Amended Complaint?
- Feb 20 (Tuesday) – 14 Days Rule 15(a)(3) and Rule 6(a)(2)(c) 

Beeck v. Aquaslide ( example of leave to amend the answer (15(a)(2))
· Rule 15 says that the court should freely give leave to amend when justice so requires- courts have read this phrase to mean: (a) that the would be amender should have a good reason for not getting the pleading right the first time and (b) that allowing the change now shouldn’t hurt the other side too much 
Rule 15(c)(1)(B): Moore and Bonerb get their bite from the circumstances that the statute of limitations has run by the time the plaintiffs seek to file their amended complaints. But Rule 15(c) allows some amended complaints to “relate back” to the date of the original filing. If they relate back, the court will treat the amended complaint as if it had been filed at the time of the original pleading and thus within the statute of limitations. And for the amended complaint to relate back it must assert “a claim or defense that arose out of the conduct, transaction or occurrence set out in the original pleading.”
· Rule 15(c) allows relation back only for claims sufficiently related to those described in the original pleading that the defendant should be on notice of the dispute 
Rule 15(c)(1) provides that an amendment to a pleading “relates back to the date of the original pleading” if it arises from the conduct, transaction, or occurrence set forth in the original pleading
· Amendments to change factual or legal allegations against the original parties to a suit will relate back as long as the new allegations arise from the same litigation events as the original pleadings 

Disclosure: parties automatically required to reveal basic information about a case (Rules 16 & 26) 

· Required Disclosures under Rule 26(a):

· Initial Disclosure 

· Disclosure of Expert Testimony 

· Pretrial Disclosure 

· ( And obligation to supplement under Rule 26(e)

· Rule 26(a)(1)(C): what needs to be disclosed without being asked is what the disclosing party “may use to support its claims or defenses” and before the initial conference with the judge 
Rule 26(f): conference ( 21 days before court issues scheduling order (16(b)); within 14 days of initial conference parties need to start exchanging information 
Discovery: governed by Rules 26-37 and 45 
Note: questions p. 467, 470 & 476
Rules Governing Discovery

· Discovery Scope and Limits
· Rule 26: What type of info may be sought & what type of info is exempt
· Discovery Tools for Parties
· Depositions:  Rules 27 – 32 
· Only assigned to read Rule 30 
· Taking of testimony from witness under oath and both counsels are present 

· Subject to perjury and used as evidence 

· Recorded by court reporter and videotaped 

· Super effective way of gathering information, but expensive and time consuming 

· Interrogatories (“Rogs”):  Rule 33
· Written questions from one party to another 

· Very cheap 

· Drawbacks:

· Can’t ask follow-ups

· Only applies to parties 

· Limited to 25 (25 limit applies to any party – technically could ask 25 each to parent company, other companies similar) 
· Requests for Production (“RFP”):  Rule 34
· Requests for production of documents, as well as electronic files ( no limit on what you can request 

· 30 days to file a response and negotiate time/deadline for producing information 

· Cannot be used to get information from a non-party, but can get the information under Rule 45 (subpoena) 

· Can use Rule 34 to inspect land or car in a car accident 

· Physical or Mental Examinations: Rule 35
· Can request a mental or physical evaluation 

· Due to the intrusive nature, need court approval upon showing of good cause 

· Rule 35(b): plaintiff has right to request copy of reports but then waives privilege in his/her own doctor reports 

· Requests for Admission (“RFA”):  Rule 36
· Way to get undisputed issues out of the way 

· Can only use against a party 

· No limit – but limited value 

· Cheap 

· Must admit or deny 

· Discovery Tools for Non-Parties
· Subpoena for Deposition or Production:  Rule 45
· Resolving Discovery Disputes
· Rule 37

Depositions – Rule 30

· Can depose “any person, including a party” – Rule 30(a)(1) (can depose a party or non-party)
· Notice of Deposition for party – Rule 30(b)(1)
· Need subpoena as well for non-party – Rule 45
· To take deposition of an organization – Rule 30(b)(6)
· Person most knowledgeable at entity

· Defendant reveals/provides the person/people 
· Limit of 10 per side absent court order or stipulation of parties – Rule 30(a)(2)
· Limit of one 7 hour day absent court order or stipulation of parties – Rule 30(d)(1)
· Witness usually answers questions despite objection by counsel exception; notable exception when answer calls for privileged information – Rule 30(c)(2) 
· Objection preserves it for trial ( aimed at allowing the lawyers down the line to keep the evidence from coming forward 

· Exception: privileged information 
The Scope of Discovery 

· The scope of discovery is limited by Rule 26(b)-(c) in the following ways: 

· Relevance

· Proportionality 

· Privacy 

· Privilege (focus on attorney-client privilege) 
· Work Product

2015 Rule Changes: 

The 2015 amendments changed several discovery rules in an effort to make discovery more efficient.  Changes include:
· Requiring that discovery must be “proportional to the needs of the case” and listing proportionality factors to consider – Rule 26(b)(1)
· Deleting language that appears to have provided for a broader relevance standard by allowing for the discovery of information “relevant to the subject matter involved in the action” upon a showing of “good cause” – Rule 26(b)(1)
· Authorizing delivery of a request for production prior to the parties Rule 26(f) meeting – Rule 26(d)(2)
· Requiring that objections to a party’s requests for production be stated with specificity – Rule 34(b)(2)(B)
· Outlining the remedies for spoliation of electronically stored information – Rule 37(e)
Rules 26(b)-(c): Limit the scope of discovery
Rule 26(b) on Relevance 

· Favale: relevance is relational; it asks whether information is pertinent given the claim or defense at issue. The question then becomes with the information sought in the case help the party seeking it prove or defeat the claim in question. 

· Parties may obtain discovery regarding any nonprivileged matter that is relevant to any party's claim or defense and proportional to the needs of the case

Proportionality and Privacy 

· See Rule 26(b)(1), 26(b)(2)(C), and 26(c) 

· Overly burdensome – Price 

· Rule 26(b)(2)(C): the needs of the case, the amount in controversy, the parties resources, the importance of the issues at stake in the action and the importance of the discovery in resolving the issues must be considered when conducting discovery 
· In Price, the burden or expense of the proposed discovery outweighs its likely benefit 

· Invasive of privacy rights – Rengifo

· Defendant wanted discovery about plaintiff’s immigration status; claiming social security number was relevant 

· Court denied because possible harms of allowing information vastly outweighed the benefit of producing the information 

· Rule 26(c): protective order was granted – protect party from annoyance, embarrassment, etc. 

· The information sought in Price and Rengifo is arguably relevant but the court still orders partial protection from discovery in Price and complete protection in Rengifo 

· These protections are based on a weighing of burdens to the producing parties money, privacy and even liberty against the likely evidentiary value of such information. Such weighings are inevitably highly discretionary and highly case specific. 

· Note that both cases were decided before the December 2015 amendments to Rule 26 that added explicit proportionality language 

Privileged information under Rule 26(b)(1): “Unless otherwise limited by court order, the scope of discovery is as follows:  Parties may obtain discovery regarding any nonprivileged matter that is relevant to any party's claim or defense…”
· Privileged means that it is not permissible to get information from that particular person, however, the information itself is up for grabs 

· Doesn’t protect underlying facts; it protects the communication and relationship between client and lawyer 

· Any privilege may be waived 

· See questions on pg. 494

Attorney-Client Privilege Basics 

NOTE:  The precise scope of privilege is determined by law outside the Federal Rules of Civil Procedure.  Minor variations occur among different jurisdictions.
· Party need not reveal:
· What client and lawyer told each other in the course of requesting or providing legal advice,
· If their communication was kept confidential and the privilege was not waived
· Attorney-client privilege protects the communication, not underlying facts.  Underlying facts may be discovered through methods that do not involve disclosure of the communication.
Rule 26(b)(5)(B): provides procedure allowing parties to discuss if inadvertent disclosure waives privilege ( “claw back provision”
Reasons for Shielding Work Product from Discovery

· Attorneys will avoid putting ideas in writing, or write them in misleading ways
· Incentive against full trial preparation
· Attorneys should not become witnesses
· Not sporting to rely on “borrowed wits”
· Against traditions of adversarial system
· Discovery of strategies would “demoralize” attorneys
Trial preparation material: memos, notes, etc. ( work product 
Hickman v. Taylor

· Case before work product provision was codified in Rule 26 

· Defendant’s lawyer interviewed survivors – had written statements, memos and his own recollections of the interviews 

· Contempt order issue allowed the case to go up on appeal right away 

· Information falls outside scope of attorney-client privilege witnesses are 3rd party 

· Attorneys won’t put ideas in writing or mislead 

· Incentive against trial preparation 

· Plaintiff should do his own investigation  

· The information sought here was not privileged, instead it was protected by a court made interpretation of the discovery rules. The doctrine originally created by the court goes under the name of work product or trial preparation material. That doctrine conditionally bars discovery of some information from some sources even though it is relevant and not privileged. This conditional protection distinguishes work product from privilege. Unlike work product, privileged information is absolutely protected from discovery no matter how much the other side may need it. 

Work product Doctrine = qualified protection from discovery [Rule 26(b)(3)]

1. Documents prepared in anticipation that can be obtained by other means (other lawyer can find it in some other way) 

2. If requesting party demonstrates substantial need for the materials – undue hardship then might be able to get it (example: witness died) 

3. Opinion work product ( notes about strength/weakness of the case (never discoverable) 
	Attorney-Client Privilege 
	Work Product 

	· Private legal communication between attorney and client 
	· Material prepared in anticipation of litigation 

	· Purpose: encourage attorney-client communication 
	· Purpose: maintain adversarial system by protecting attorney’s ideas 

	· Privileged against discovery and at trial 
	· Protected against discovery; not relevant (inadmissible) at trial 

	· Fully privileged 
	· Factual portions discoverable upon a strong showing of need 


Hypos:
1. Lawyer finds something loose on ship that likely caused the accident. Other lawyer asks for all reasons for accident. 

a. No work product objection; facts aren’t protected – documents and mental impressions protected 

2. What if investigator got the information from the witnesses not a lawyer? 

a. Yes, within language of the rule (in anticipation) so covered by work product 

Expert Witnesses: 2 Key Questions 

· Is it a fact witness or an expert witness?
· An expert witness is a person whose testimony will - because of his or her specialized knowledge, skill, experience, training, or education - assist the trier of fact in understanding the facts and reaching a conclusion about a contested issue in the case.
· If it is an expert witness, is it a testifying expert or a non-testifying (consulting) expert? 
See pg. 504 for questions

	Testifying Expert 
	Nontestifying Expert 

	· Can hire a testifying expert and change your mind and not use them 
	· Can hire someone to advise you 

	· Rule 26(a)(2): required disclosure of testifying experts at least 90 days before trial 
	· 26(a) doesn’t require disclosure of identity or opinion 

	
	· 26(b) get testimony in exceptional circumstances 


Rule 26(b)(4) Trial Preparation: Experts

(A) Deposition of an Expert Who May Testify. A party may depose any person . . . an expert whose opinions may be presented at trial. If Rule 26(a)(2)(B) requires a report from the expert, the deposition may be conducted only after the report is provided.

(B) Trial-Preparation Protection for Draft Reports or Disclosures.  Rules 26(b)(3)(A) and (B) protect drafts of any report or disclosure . . . .

(C) Trial-Preparation Protection for Communications Between a Party's Attorney and Expert Witnesses. Rules 26(b)(3)(A) and (B) protect communications between the party's attorney and any witness required to provide a report under Rule 26(a)(2)(B)   . . . except to the extent that the communications: (i) relate to compensation for the expert's study or testimony; (ii) identify facts or data that the party's attorney provided and that the expert considered in forming the opinions to be expressed; Or (iii) identify assumptions that the party's attorney provided and that the expert relied on in forming the opinions to be expressed.

(D) Expert Employed Only for Trial Preparation. Ordinarily, a party may not, by interrogatories or deposition, discover facts known or opinions held by an expert who has been retained or specially employed by another party in anticipation of litigation or to prepare for trial and who is not expected to be called as a witness at trial. But a party may do so only: (i) as provided in Rule 35(b); or (ii) on showing exceptional circumstances under which it is impracticable for the party to obtain facts or opinions on the same subject by other means.
Thompson 

· Defendant wanted a nontestifying expert psychologist’s report 
· Information was irreplaceable and couldn’t get information until it knew about lawsuit 

· Rule 35 ( issue is her mental state immediately after the plaintiff’s discharge so court found exceptional circumstances [time frame – Defendant couldn’t have plaintiff examined now] 
Chiquita

· Defendants could have gone and gotten the information themselves

· Could have conducted their own investigation 

1. Publishing Co. sues Loyola Press for publishing a story about a space battle that it claims copied a story from one of its books.  Loyola Press denies that Publishing Co. holds the copyright to the story.  After the parties make their initial disclosures under Rule 26(a)(1), Loyola Press’s lawyers learn that Publishing Co. received a letter from an individual claiming that he holds the copyright to the space battle story.  Publishing Co. had not disclosed the existence of this letter in its Rule 26 initial disclosures.  Loyola Press should:
a. Should move for sanctions under Rule 37(c)(1) for Publishing Co.’s failure to disclose the letter in its initial Rule 26(a) disclosures.
b. Should move to require supplemental disclosure of the letter, under Rule 26(a)(1) and 26(e)(1).
c. Should send Publishing Co. a Rule 34 Request for Production of documents to obtain the letter.
d. Cannot obtain the letter, because it is not subject to disclosure under Rule 26(a).

2. The plaintiff in a negligence action in federal district court was injured when the defendant’s car crashed into his.  The defendant’s friend was a passenger in the defendant’s car at the time of the accident.  The defendant’s attorney sent an email to the passenger asking the passenger to describe in detail what the passenger remembered about the accident.  In response, the passenger sent the defendant’s attorney an email describing the accident.  The plaintiff later served on the defendant the following request for production: “Please produce for inspection or copying any and all statements obtained by you or your attorney that relate in any way to the events or issues that are the subject of this legal action.” Must the defendant produce the passenger’s statement? 

a. Yes, because the statement is relevant to the parties’ claims and defenses.
b. Yes, because the work product doctrine does not apply to emails.
c. No, because the statement is protected from discovery pursuant to the work product doctrine.
d. No, because the statement is protected by from discovery by the attorney-client privilege.
Answers:
1. C

2. C 
Preventing Discovery Abuse 

· Rule 26(g)

· Attorney fees will be appropriate sanction for most violations 

· Rule 37 

· 37(a)(1): required to have a good faith effort to try to resolve on your own 

· If no resolution is reached, then requesting party can file motion to compel 

· Disobedient party pays attorney fees unless substantially justified 

· If party still refuses, then further sanctions [37(b)]

· If motion to compel is denied, then requesting party has to pay attorney fees 37(a)(B) 

· (c)(d)&(f): sanctions right away when bad behavior occurs 

· (a)&(b): after court has ordered party to comply and party refuses 

Review Questions on p. 516:

1a. sanctionable – excluding testimony of this new witness 37(c)(1) kicks in automatically – don’t need to file motion to compel 

1b.  (1) object – produce nothing or limited amount that you think is reasonable (2) can seek a protective order under 26(b)(2)(C) (can affirmatively go to court first) 
· Offense or Defense?

· Most lawyers would object and produce something or nothing (defense) 

· The requesting party might decide it is not important and might not file motion to compel 

· These are reasons to wait and see if motion to compel is filed first before a protective order 

· Courts hate discovery motions, so don’t want to be the party complaining 

· Possibly highlighting to other side that this is important issue that you are willing to fight for 

· Can also use other discovery tools (interrogatories, depositions) and then move to compel 

1c. 37(c)(2): technically sanctionable 

1d. 37(b): additional sanctions ( judges have a lot of discretion in crafting sanctions 

1e. Offense/defense idea 
Rule 37(e): Failure to preserve electronic information 

· What makes E-Discovery Different?

· Volume 

· Multiple copies 

· Metadata

· Volatility 

· Searchability 

Spoliation: failure to preserve or destruction of evidence (common law concept)

· Litigation hold: often first thing you do when you anticipate litigation – tell client not to destroy/fail to preserve documents ( need to stop automatic purge process 

Zubulake v. UBS Warburg LLP

Key Issues:

· Spoliation of evidence 

· Duty to prevent spoliation (the “litigation hold”) 

· Sanctions for Litigation Misconduct 

· “Adverse inference” instruction 

· Costs/fees 

· Other 

· Electronic discovery 

Notes:

· Court ordered defendant to pay for new depositions 

· Adverse inference instruction: jury infers that evidence deleted was unfavorable to the party 

· 37(e): can only give adverse inference instruction if party acted with intent to deprive another party of the information’s use in the litigation 

· Litigation hold is just the beginning 

· Lawyer needs to be familiar with document retention policies; speak with IT folks

· Need to speak with key players in litigation 

Resolution without Trial: can occur at any time 

· Default and Default Judgment 

· Involuntary Dismissal 

· Voluntary Dismissal 

· Settlement 

· Alternative Dispute Resolution 

· Mediation 

· Arbitration 

Rule 55 – Default; Default Judgment 

· One of defendant’s options after complaint is filed and does nothing at all (54(c) and 55) 

· (a) Entering a default – defendant fails to answer complaint or file a Rule 12 motion and clerk enters party’s default 

· (b) Default Judgment – can execute on judgment 

· Default under Rule 55(a): An entry on the docket 

· 1. Complaint filed 

· 2. Proof of service filed 

· 3. Clerk’s entry: Defendant is in default 

· Default Judgment under Rule 55(b): Enforceable judgment terminating the litigation 

· 1. Plaintiff wins because defendant defaulted 

· 2. Plaintiff is hereby entitled to collect $____ from defendant. 

· Signed by Clerk of Court or Judge 
Rule 55(c) – setting aside a default 
· The court may set aside an entry of default for good cause, and it may set aside a final default judgment under Rule 60(b).
· Good cause i.e., illness or family emergency 

· More willing to set aside a default than default judgment 

· Default judgment may be set aside 

· For the reasons in Rule 60(b)

· Rule 60(c): timing constraints 

· Relying on reasons 1,2,3 – needs to be made within a year of final judgment 

· All others = reasonable amount of time 

· E.g.:

· “excusable neglect” (e.g., defendant was never served) 

· “the judgment is void” (i.e., court never had jurisdiction) 
Peralta v. Heights Medical Center
· HMC sues Peralta in TX state court 

· HMC serves Peralta more than 90 days after filing, which is considered a nullity under TX state law 

· TX state court enters default judgment against Peralta for $5600 

· Peralta’s property sold at constable’s sale to satisfy judgment 

· Peralta seeks to set aside the default judgment and restore his ownership of the property 

· Even without meritorious defense makes sense to set aside default judgment ( procedural due process (notice + opportunity to be heard) 

Rule 41: Voluntary (41(a)) and Involuntary Dismissal (41(b))

· Involuntary Dismissal – forfeit by the plaintiff and bars future litigation in the same federal court 

· Fails to prosecute – prosecuted with reasonable diligence 

· Fails to comply with these rules

· Fails to comply with a court order

·  Involuntary Dismissal Occurs:
· “if the plaintiff fails to prosecute or to comply with these rules or a court order”

·  Potentially Relevant Court Orders 
· The scheduling order
· Issued under Rule 16(b)(1)

· Sanctions for ignoring order also possible under Rule 16(f)(1)(C)

· Discovery orders 
· Protective order under Rule 26(c)
· Order compelling discovery under Rule 37
· Sanctions under Rule 37(b)(2)
· Others

Sua sponte: courts can issue involuntary dismissal on its own 
Involuntary Dismissals:
· On D’s motion or on its own motion, the court can order dismissal against P for failure to prosecute, failure to comply with any of the federal rules, or failure to comply with a court order – see Rule 41(b)
Voluntary Dismissals:
· The plaintiff can dismiss case voluntarily – Rule 41(a)
· With leave of court 
· Without leave of court
Settlement 

· 60-80% civil cases end in settlement 

· Rule 16(a): pretrial conference to facilitate settlement 

· Rule 16(c):

· Judge can encourage you to settle (can’t require you to settle) 

· Make you go to mediation 

· Can hint that you will lose 
Breach of Settlement Agreement 

· New lawsuit which needs its own basis for subject matter jurisdiction (unless court keeps it on docket to enforce settlement) 

· Most likely a state contract issue 

· Workaround: dismissal orders include language that you can get back into federal court 
Mediation 

· Hiring neutral mediator to facilitate agreement 

· Typically costs are shared by the parties 

· Voluntary settlement ( contract

· If not, then get to proceed with litigation 
Arbitration 
· Neutral party renders a decision ( resembles adjudication 

· Not usually voluntary – contractual obligations 

· Arbitration agreement needs to be enforced by the courts 

· Can only limit arbitration clauses with defenses that apply to contracts in general 
Alternative Dispute Resolution
· Arbitration 

· A neutral third party (other than a judge) decides who wins, using procedures agreed upon by the parties 

· Mediation 

· A neutral third party helps the parties negotiate a voluntary settlement 

Do the Central District of California Local Rules require litigants to participate in any ADR efforts to try to settle a typical civil case?

· Yes, the local rules require litigants to participate in any ADR efforts to try to settle a typical civil case

· Have to use some form of mediation 

Federal Arbitration Act (FAA) – 9 U.S.C. §§ 2 et seq. 
· Limits the ability of states to restrict arbitration clauses 

· State cannot categorically prohibit/limit arbitration clauses 

· Only defenses that apply to contracts in general (i.e., fraud, duress, unconscionability) 

· The FAA does not on its own create federal subject matter jurisdiction 

· Can’t use FAA to get into federal court 

· Need independent basis for subject matter jurisdiction 

· Broadly declares agreements to arbitrate valid as a matter of federal law “save upon such grounds as exist at law or in equity for the revocation of any contract.” (FAA Section 2)

· If party files suit notwithstanding an arbitration clause, the other party (defendant in the lawsuit) can move for a stay of court proceedings. (FAA Section 3)

· If a party wants to arbitrate pursuant to a contractual arbitration agreement and the other side refuses, can also seek a court order compelling arbitration. (FAA Section 4)

· After arbitration is complete, either party can move to have the court confirm the award.  The opposing party can only move to vacate the award on narrow statutory grounds (e.g., fraud).  When award is confirmed, it is considered final and binding and is enforceable as a court judgment. (FAA Sections 9-11)
	12(b)(6) Motions
	Summary Judgment Motions

	Dismiss for failure to state a claim – Rule 12(b)(6) [“so what” motion] 

( complaint; testing legal logic of complaint 

a) Record = pleadings (complaint, counterclaim, etc.) 

b) Tests legal logic 

c) Filed before answer 

d) If granted: 

a. Dismissal 

b. No discovery and no trial 

*Rule 12(d): add matters outside the pleadings then treat it as Rule 56 
	Summary Judgment – Rule 56 

( evidence; last opportunity for defendant to get case thrown out before trial 

a) Record = preview of trial evidence; disregard pleading 

b) Tests facts 

c) Filed any time until 30 days after the close of discovery 

d) If granted:

a. Judgment “on the merits”

b. No further discovery and no trial


Summary Judgment

· Whether we need a trial 

· Prevents a futile trial – evidence only leans one direction 

· No dispute of material fact and movant is entitled judgment as a matter of law 
Need to be able to distinguish between:

· Rule 12(b)(6) motion to dismiss 

· Filed all the time 

· Rule 12(c) motion for judgment on the pleadings 

· Rarely filed 

· Post-answer cousin to 12(b)(6) 

· Judge looking at complaint and answer together – same as 12(b)(6) except filed after answer 

· Rule 56 motion for summary judgment 

· Rule 50 motion for judgment as a matter of law 
Basic Roles at a Jury Trial 

· The Judge: [questions of law] 

· Manages the case as it moves through the court system

· Rules on motions 

· Controls the evidence that is admissible at trial 

· Instructs the jury on the law 

· The Jury (“trier of fact”) [questions of fact] 

· Finds facts 

· Applies law to facts 

Which Tasks Require Trial? 

At trial, the trier of fact (jury or judge) decides which facts occurred, and then applies the law (assisted by judge) to those facts 

· Trials are not necessary to announce rules of law

· Trials are necessary to decide contested facts that cannot be resolved on paper 

· Conflicting evidence 

· Credibility of witnesses 

· Trials are often necessary to apply the law to the facts 
The Summary Judgment Record 
· Consists of “materials in the record, including depositions, documents, electronically stored information, affidavits or declarations, stipulations …, admissions, interrogatory answers, or other materials.”  Rule 56(c)(1)(A)
· NOTE:  Does not include allegations in a pleading
· Affidavits must be on personal knowledge, and set out facts that could be presented as admissible evidence.  Rule 56(c)(2), (4)
· Court cannot consider evidence that could not be presented in an admissible form at trial.  Rule 56(c)(2).  The burden is on the proponent of the evidence to show that the material is admissible to explain the admissible form of the evidence that will be presented at trial.
Must be precise in citing to the evidence: 

· Rule 56(c)(1)(A) requires cites to “particular parts” of “material in the record”
· Rule 56(c)(3) state that “[t]he court need consider only the cited materials.”
· Advisory Committee Comments warn that many courts have local rules requiring specific formats for citations to the evidence 
· That’s true in C.D. Cal.
· In addition to checking the local rules, be sure to check to see if there is a “Standing Order” for your particular judge.  See, e.g., Standing Order from Judge Gee posted on TWEN.

	How to Prevail on Summary Judgment

	SJ Granted 

· No genuine dispute of material fact
and
· Movant is legally entitled to judgment 
	SJ Denied
· Genuine dispute(s) of material fact
or

· Movant is not legally entitled to judgment 
or
· More time needed for discovery (Rule 56(d)) 


Celotex Corp. v. Catrett [changed summary judgment standard by adding another option] 
· Result of case is that more cases ended with summary judgment 
· Wife suing Celotex for death of husband by allegedly being exposed to asbestos 

· Issue: whether or not she could prove that husband was exposed to asbestos produced by Celotex 

· Had Celotex done enough by pointing to absence of plaintiff’s evidence? 

· Celotex pointed to interrogatories ( nothing links Celotex’s asbestos to the plaintiff 

· Under old standard, had to affirmatively say “I can prove it wasn’t me” 

· After Celotex, there are two ways to prevail in summary judgment:

· 1. “I can prove it wasn’t me” 

· 2. Showing that plaintiff has no evidence it was Celotex ( sufficient because plaintiff would have burden of proof at trial 

· Often it is easier to show that party with burden of proof hasn’t made claim 

Rule 56(d): a party can argue that it needs additional time 

· Need to be specific; good reason for not having gathered evidence yet 

Tolan v. Cotton

· Police sergeant used excessive force against Tolan 

· Did Tolan present immediate threat to the officer? 

· Defendant’s argument: the porch was dimly lit, Tolan was shouting and acting in a threatening way (got into a charging position) 

· Improper to grant summary judgment because there was evidence that went the other way (Tolan had evidence that told a different story) 

· The court failed to view the evidence in the light most favorable to the non-moving party 

· Summary judgment should not have been granted for either party ( reasonable people could differ 

Bias v. Advantage International, Inc. 

· Parents suing son’s agent for breach of contract (failed to get life insurance policy) 

· Defendant’s argument: Bias’ drug use wouldn’t have allowed them to get a life insurance policy; no one would have insured him, so the estate did not suffer any damage 
· Defendant: Two teammates affidavits that Bias used drugs 

· Plaintiff: Affidavit of his parents, affidavit of college coach and drug tests that he passed 

· Specific evidence v. general non-use 

· Could’ve tried to discredit the teammates (depose them) or present evidence of insurability 

Partial Summary Judgment: don’t actually get judgment entered 

· Pre-trial order that leaves something out of trial 

Cross-Motions for Summary Judgment: both sides agree no material dispute of facts – dispute about the law 

· For example: a circuit split – should the majority or minority view apply (classic situation) 

· Two motions are decided together and both sides agree don’t want trial 

· Judge can deny both cross-motions 

Summary Judgment Hypotheticals


Review the summary judgment questions below and consider: (1) the best answer to each question; and (2) why the other answers are either clearly wrong or are weaker answers to the question.

Question 1

Tang sues Moving Company, Inc. (“Moving Co.”) for injuries suffered in an accident with Jacobson, who was driving the Moving Co. van at the time of the accident.  His complaint alleges that Jacobson’s negligence caused the accident, that Jacobson was acting within the scope of employment for Moving Co. at the time, and that Tang was injured as a result of the accident.

In its answer, Moving Co. denies that Jacobson was negligent, denies that Tang was injured from the accident, and denies that Jacobson was acting within the scope of employment at the time of the accident.  (Moving Co. would be liable for Jacobson’s negligence only if Jacobson had been acting within the scope of employment at the time of the accident.)  

Moving Co. subsequently moves for summary judgment, attaching an affidavit from Gomez, its shift supervisor, who swears that on the day of the accident, Jacobson received a call that his mother had been rushed to the hospital and borrowed the Moving Co. van to drive to the hospital.  Based on this affidavit, it argues that it is entitled to summary judgment because the evidence shows that Jacobson was not acting within the scope of employment at the time of the accident.

Tang files two affidavits in opposition to the motion: (a) an affidavit from Tang’s doctor, who explains Tang’s injuries and expresses her opinion that Tang’s injuries were caused by the accident; and (2) an affidavit from a witness to the accident who swears that right before the accident Jacobson swerved into the opposite lane, right in front of Tang, causing the accident.  The trial judge should:

A. Grant Moving Co.’s summary judgment motion because Moving Co. is entitled to judgment as a matter of law.

B. Deny Moving Co.’s summary judgment motion, because Tang submitted evidentiary materials in opposition to the motion.

C. Deny Moving Co.’s summary judgment motion, because Tang’s evidence shows that there are genuine disputes of material fact concerning Jacobson’s negligence and the cause of Tang’s injury.

D. Deny Moving Co.’s summary judgment motion, because the pleadings show that there are genuine disputes of material fact. 

Question 2

Max sues Joseph for breach of contract arising out of an alleged contract to insulate Joseph’s house.  Max alleges that they had a written contract and that he did the insulation work but that Joseph refused to pay the agreed price for the work.  Max seeks damages for Joseph’s alleged breach.  

Joseph files an answer denying that Max can sue for breach of contract because the writing Max relies on as a contract – a scribbled note listing the price for the job – fails to satisfy the requirements for a valid contract under the relevant statute of frauds.  Joseph also claims that even if there was a contract, Max failed to perform under the contract because the insulation Max used was substandard and was improperly installed.  

Max moves for summary judgment on the issue of whether the parties had a contract. In support of his motion, Max submits the scribbled note, an affidavit swearing that it was signed by Joseph in Max’s presence, and a brief arguing that the note constitutes a binding contract under the statute of frauds.  Joseph submits no opposing evidentiary materials but submits a brief arguing that the note does not constitute a contract because the terms of the alleged contract were insufficiently described.  The trial judge should:

A. Enter judgment for Max for the damages sought in the complaint if the judge concludes that the note constitutes a valid contract and that Max is entitled to judgment as a matter of law.

B. Enter judgment for Max but only if the judge finds Max’s affidavit credible. 

C. Enter judgment for Max because Joseph failed to submit any evidence contradicting Max’s supporting evidence.

D. Enter partial summary judgment for Max on the issue of the validity of the contract if the judge concludes that the note constitutes a valid contract and that Max is entitled to judgment as a matter of law.

Question 3

Fuentes, the beneficiary of a life insurance policy owned by Carello, sues Reliable Insurance Co. (“Reliable”) to collect the proceeds of Carello’s policy after Carello’s death.  Before answering the complaint, Reliable files a motion for summary judgment.  Its ground for the motion is that it is not liable on the policy because Carello, who was seriously ill, committed suicide by taking an overdose of sleeping pills.  (As a matter of law, it would not be liable if this is true.)  Reliable attaches the affidavit of Allen to the motion.  Allen’s affidavit swears that on the day before he died, Carello told her that he was miserable, that he couldn’t get any rest due to the pain caused by his illness, and that he was glad he had a full bottle of sleeping pills.

Fuentes files no affidavit or other admissible evidence in opposition to the motion.  The trial judge should:

A. Grant the motion, because Allen’s affidavit provides some support for Reliable’s position that Carello committed suicide.  
B. Grant the motion, because Fuentes has failed to respond to it with supporting materials as required by Rule 56.
C. Deny the motion, because it is not clear that Reliable is entitled to judgment as a matter of law. – assess whether evidence by moving party is enough; as a matter of law would that evidence be enough on cause of action (elements); facts in declaration not clear enough on its own to entitle moving party to judgment – jury could go either way on that testimony 
D. Deny the motion, because it may not be filed until Reliable has answered the complaint.
Question 4

Fuentes, the beneficiary of a life insurance policy owned by Carello, sues Reliable Insurance Co. (“Reliable”) to collect the proceeds of Carello’s policy after Carello’s death.  In its answer, Reliable claims that Carello committed suicide, and it is therefore not liable on the policy.   (As a matter of law, it would not be liable if this is true.)  Reliable moves for summary judgment, attaching the affidavit of Herrera, who swears that the saw Carello deliberately jump from the seventh-story window.  It also attaches an excerpt from a deposition of Carello’s family physician, in which she states that she had told Carello that he was dangerously ill and not likely to live more than a few months.  

Fuentes files an affidavit in opposition to the motion, in which she swears that “Carello did not commit suicide.”  The trial judge should:

A. Grant the motion, because Fuentes’s affidavit does not satisfy the requirements of Rule 56 and Reliable has established that it is entitled to judgment as a matter of law.  

B. Deny the motion, because Fuentes has submitted an affidavit contradicting Reliable’s evidence.

C. Deny the motion, because there is a genuine dispute of material fact as to whether Carello committed suicide.

D. Deny the motion if she concludes that Fuentes’s affidavit is truthful.
Answer Key: 

1. A 

2. D

3. C

4. A

1. A plaintiff sues a defendant in federal court. The defendant files a timely motion to dismiss for improper service of process, but the court denies the motion.  Defendant then moves to dismiss the case for lack of personal jurisdiction.  Is defendant’s personal jurisdiction motion proper? 

A.  Yes, because in federal court an objection to jurisdiction may be raised at any time. 

B. Yes, because defendant is making the motion before filing a pleading. 

C. No, because the defense was waived by failing to include it in the first motion to dismiss. 

D. No, because lack of personal jurisdiction should be asserted as an affirmative defense in an answer.

2. A patent holder brought a patent infringement action in federal court against a licensee of the patent. The patent holder believed that a jury would be more sympathetic to his claims than a judge, and asked his lawyer to obtain a jury trial. What should the lawyer do to secure the patent holder’s right to a jury trial? 
(A)  File and serve a complaint that includes a jury   trial demand. 

(B)   File and serve a jury trial demand at the close of  discovery. 

(C)  File and serve a jury trial demand within 30  days after the close of the pleadings. 

(D)   Make a jury trial demand at the initial  conference with the judge. 
3. A wholesaler brought a federal diversity action against a large pharmaceutical company for breach of contract.  During jury selection, one potential juror stated that five years earlier he had been an employee of the company and still owned several hundred shares of its stock.  In response to questioning from the judge, the potential juror stated that he could fairly consider the evidence in the case. 

The wholesaler’s attorney has asked the judge to strike the potential juror for cause.  Should the judge strike the potential juror for cause? 

(A) No, because the potential juror said that he could fairly consider the evidence in the case. 

(B) No, because the wholesaler’s attorney could use a peremptory challenge to strike the potential juror. 

(C) Yes, because other potential jurors still remain available for the jury panel. 

(D) Yes, because the potential juror is presumed to be biased because of his relationship to the company. 
Answers:

1 – C
2 – A
3 – D 

Right to a Jury Trial
· 7th Amendment: jury trial in federal civil cases 

· trumps State law in Erie situations (Diversity cases) 

· Constitutional right to unanimous decision in federal court 

· Is there a jury trial right? ( look to relief sought 

· Right to jury: money damages 

· No right to jury: injunction, declaration, other equitable relief 

· 1. Not at common law – look to closest historical analogue at common law 
· 2. Look at kind of remedy you would get (legal or equitable) 

· What about legal and equitable claims joined in the same lawsuit?

· Legal claims get tried first to a jury – factual questions in common decided by jury will bind the judge in its decision re equitable claims 

Rule 38: what you need to do to preserve your right to a jury trial 

p. 620 

1a. Assuming no amendments to the pleadings, how long do the parties have in which to demand a jury trial? 

· 14 days Rule 38(b) – service of the last pleading (answer)

1b. Plaintiff receives leave to amend and adds a claim for damages. May defendant now demand a jury trial? 

· Yes – amended complaint raises jury triable claim – 14 days

· Just include in pleading (the complaint) the demand for a jury trial 38(b)(1)

Rule 48: 6-12 members for a jury; verdict must be unanimous 

Rule 47: selecting jurors 

Jury Selection 

· Jury Pool
· Sometimes called a “venire”
· Potential jurors summoned to court
· Must be from “fair cross section of the community” (28 U.S.C. § 1861)
· Jurors who will hear case chosen from the venire
· Voir Dire
· Opportunity to question prospective jurors orally or in writing (or both) to identify unbiased jurors who can fairly decide case
· See Rule 47(a)
· Jury Challenges
· Peremptory (Rule 47(b)) ( limited to 3 
· For Cause
Order of Trial 

· Party with the burden of proof goes first and last 
· In (most) civil actions, plaintiff’s burden is proof by a “preponderance of the evidence” 
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Jury Deliberation and Verdict 

· Deliberation = Jury’s private discussion 

· Verdict = Jury’s decision 
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Judgment as a Matter of Law: decision before case goes to jury 

· Only know one way it can come out – Rule 50 

· Evidence only presented to jury at trial 

· Can be brought by either plaintiff or defendant 

· Summary Judgment: more efficient, cost saving BUT greater risk of error (cold paper record)

· JMOL: get to see witnesses on stand; judges reluctant to grant – rather let it play out 
	Summary Judgment – Rule 56
	Judgment as a Matter of Law (JMOL) – Rule 50(a)

	a) Before trial (no later than 30 days after close of discovery)

b) Based on documents 
c) No “genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law” 
	a) At trial (after nonmoving party “fully heard,” but before submission to jury” 
b) Based on trial evidence                     
c) “A reasonable jury would not have a legally sufficient evidentiary basis to find for the [nonmoving] party” 
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Reid v. San Pedro, Los Angeles & Salt Lake Railroad

· Deceased cow – issue as to where it escaped (open gate v. broken fence) 

· Directed verdict = judgment as a matter of law 

· Here, court said plaintiff failed to prove/meet its burden during trial 

· The defendant requested directed verdict before the jury, but the trial court denied it 

· Then, the jury found for the plaintiff

· After the verdict, the defendant moved for a renewed judgment as a matter of law and it got denied, but the appeals court held that the trial court should have granted the 50(b) motion 

· If the evidence can go 50/50, then it goes against the plaintiff/plaintiff did not meet his burden 
Defendant can file renewed motion for JMOL under Rule 50(b) 

· Filed no later than 28 days after verdict 

· Need to have filed a 50(a) JMOL first to do 50(b) renewed motion for JMOL 

· If 50(b) is denied then only option is to appeal 

· Not violating reexamination clause of the 7th Amendment 

· Sitting on Rule 50(a) motion and deferring it 

· Puts party on deficiency so it can be corrected. 

Pennsylvania Railroad v. Chamberlain 

· Worker killed in railroad accident 

· The court held trial court was right in taking case away from jury ( not enough evidence for plaintiff to carry its burden 

· Second motion 50(b) must be on same grounds as first motion 50(a) 

· Allowing 50(b) motion without 50(a) can violate the reexamination clause of the 7th amendment 

· 50(a) motion points out deficiency before case is done ( time to fix it 
	Judgment as a Matter of Law

Rule 50
	New Trial 

Rule 59 

	· Result: Judgment 

· Timing: After nonmovant “fully heard” at trial, but before submission to jury (renewable within 28 days) 

· Record: Trial evidence 

· Standard: “A reasonable jury would not have a legally sufficient evidentiary basis” to find for nonmoving party 
	· Result: New trial 

· Timing: After trial, but no later than 28 days after final judgment 

· Record: Trial evidence plus any new evidence 

· Standard: “Any reason for which a new trial has heretofore been granted” 


E&E: In passing on the motion, the judge applying this test may not determine the credibility of witnesses; the issue of which witnesses to believe is classically a jury decision. The test is not whether the judge believes the plaintiff’s witnesses, but whether the jury, if it chooses to believe those witnesses, would have sufficient evidence to support a verdict for the plaintiff. 

· A few state courts hold that a case should go to the jury if there is even “a scintilla” of evidence to support the opposing party’s case 
Timing Example: Rule 50 & 59

· After jury finds in favor of plaintiff, the defendant can renew his motion for JMOL and in the alternative move for a new trial [Rule 50(b) & Rule 59(a)] 
· The judge’s response can be:
· I grant the renewed motion for JMOL; judgment entered for defendant. However, if the court of appeals reverses me on that topic, I will hold a new trial.
· Or: If I am reversed on JMOL, I will reinstate the jury’s verdict [50(c)]  
50(b): 28 days after entry of judgment or if no jury verdict then 28 days after the jury was discharged ( standard to cover with motion for new trial Rule 59(a) 

· Judge more likely to grant 50(b) motion than 50(a) 

· Same legal standard used under 50(a) and 50(b) 

· Motion for new trial is less extreme remedy than JMOL 

· Not as difficult a standard as JMOL 

· Easier to get new trial than JMOL 

· Most common result: deny both motions and let jury verdict stand 

· Judge can order Rule 59 sua sponte ( can have new trial motion without JMOL motion 

Grounds for New Trial

· Flawed Trial Procedures 

· Legal errors by trial judge 

· Incorrect jury instructions 

· Incorrect evidentiary rulings 
· Attorney misconduct 

· Jury tampering 

· Jury misconduct  

· Flawed Verdicts 

· Newly discovered evidence 

· Jury verdict contrary to the “great weight” of evidence 
Lind v. Schenley Industries ( flawed verdict
Lind (plaintiff) sued his employer Schenley (defendant) for alleged breach of an oral promise for an increase in pay. Both Lind and his former secretary testified that the promise had been made. The jury returned a verdict for Lind, and Schenley moved for judgment notwithstanding the verdict and, alternatively, a new trial. The trial judge granted the motion because it found the jury’s verdict contrary to the weight of the evidence.

Reasoning: A trial judge has wide discretion to grant a new trial. However, a verdict cannot be set aside as contrary to the weight of the evidence simply because the judge would have come to a different conclusion. A jury verdict in a complex case is more likely to be in error because of its difficulty, but here the case was simple and required the jury only to weigh the testimony of Lind and his secretary, who, if believed, presented an overwhelming case in Lind’s favor. If the jury chose to believe their testimony, that decision should be respected by the trial judge. The decision of the trial court is accordingly reversed and the jury verdict reinstated.
· Trial & JMOL by defendant under 50(a)

· Jury verdict in favor of plaintiff 

· Post-Trial motions by defendant 

· Renewed JMOL under 50(b)

· In the alternative, new trial motion under 59(a) (see 50(b)(2)) 

· Trial judge ruling on post-trial motions 

· Renewed JMOL granted for defendant under 50(b) 

· Conditionally granted new trial motion under 59(a) (see 50(c)(1)) 

· Appeal by plaintiff 

· Court was not correct in granting 50(b) motion ( more than scintilla of evidence 

· New trial standard: firm and definite conviction that the jury was wrong (against the weight of the evidence) 

· Court of Appeals standard: abuse of discretion 

· JMOL standard: there is no “legally sufficient evidentiary basis” for the verdict 

· New trial standard: “I have a firm and definite conviction that the jury was wrong, even if there was some evidence consistent with the verdict 

Review Question: A truck driver from State A and a bus driver from State B were involved in a collision in State B that injured the truck driver. The truck driver filed a federal diversity action in State B based on negligence, seeking $100,000 in damages from the bus driver. What law of negligence should the court apply? 

(A) The court should apply the federal common law of negligence. 

(B) The court should apply the negligence law of State A, the truck driver’s state of citizenship. 

(C) The court should consider the negligence law of both State A and State B and apply the law that the court believes most appropriately governs negligence in this action. 

(D) The court should determine which state’s negligence law a state court in State B would apply and apply that law in this action. 
Answer: D 

Intro to Appeals 

· Who can appeal 

· When can you appeal 

· Not too late 

· Not too early

· Final judgment rule 

· Exceptions to final judgment rule 

· Standard of Review 

· Harmless error 

· Abuse of discretion 

· De novo 

What happens in the trial court sets the boundaries for the appeal: 

· No new evidence 

· Introduce at trial anything you may want to appeal 

· No new issues 

· Arguments may be phrased differently than at trial, or rely on different authorities, but appellate court may disregard wholly new issues

· Exception: subject matter jx may be raised for first time on appeal 

· Appellate court may affirm on any basis supported by the record, even if its reasoning differs from trial court 

Only “Aggrieved Parties” may appeal 

· Adverse judgment = aggrieved 

· Won, but disliked trial court’s reasoning = not aggrieved 

Appeals: check to see if there were errors in the trial court (job of appellate court) 

· Cannot introduce new evidence on appeal; cannot introduce new issues 
· I.e., if you don’t object at trial – waive at appeal 

· General rule: failure to raise issues at trial will be a waiver to raise those issues on appeal 

· Exception: subject matter jurisdiction can be raised for first time on appeal 

· Appellate courts review outcomes not reasoning 

· Only aggrieved parties may appeal 

· Two claims: won on first but lost on second ( need to look at damages/relief sought under each 

· Hypo: tenant can appeal because aggrieved – did not get attorney fees 

· Part of what they are asking and not all = aggrieved party 

· Filing a notice of appeal: Rule 4(a)(1)(A): 30 days after judgment is entered 
Time for Commencing Appeal 
· Federal Rule of Appellate Procedure 3(a):
· “An appeal permitted by law as of right from a district court to a court of appeals may be taken only by filing a notice of appeal with the district clerk within the time allowed by Rule 4.”
· Federal Rule of Appellate Procedure 4(a)(1)(A):
· “In a civil case, [subject to some exceptions], the notice of appeal required by Rule 3 must be filed with the district clerk within 30 days after the judgment or order appealed from is entered.”
· 60 days if the US is a party to the action
· If post-trial motion under Rule 50(b) or 59 is filed, then 30 days from order on motion.
The Final Decision Rule 

· “The courts of appeals … shall have jurisdiction of appeals from all final decisions of the district courts…” See 28 U.S.C. § 1291.
· Decisions are generally final when the trial court enters final judgment on all claims against all parties.
· Interlocutory decisions are not appealable until there is a final judgment 

· But there are exceptions, including:
· Rule 54(b) – Multiple Claims/Parties
· “The court may direct entry of a final judgment as to one or more, but fewer than all, claims or parties only if the court expressly determines that there is no just reason for delay.” Wetzel
· Allows trial court to create a final appealable order where one wouldn’t exist otherwise 

· 1. District Court has to enter separate judgment 

· 2. No just reason for delay ( no reason to wait until final judgment for all claims (sufficiently separate from rest of case) 

· Example: a plaintiff suing two defendants and second defendant brings a 12(b)(2) motion which the court grants 

· There is still something left to do in trial court ( defendant #1 

· Get an order on 54(b) for defendant #2 to start the clock running on time to appeal 

· 28 U.S.C. § 1292(a) – Injunctions
· 28 U.S.C. § 1292(b) – Certification
· 1. District Court must agree 

· Controlling question of law for which there is ground for difference of opinion 

· Better to know sooner rather than later 

· 2. Appellate court must agree to hear/accept jurisdiction 

E&E: under federal procedure, the party who won the verdict may not immediately appeal the judge’s new trial grant, since parties are only entitled to appeal when the case is over in the trial court. When the judge enters an order to retry the case, there is no “final decision” from which to take an appeal. 
Wetzel

· Plaintiff prayed for different kinds of relief, but none were granted or denied ( like partial summary judgment (usually not appealable because not considered final) 
· None of the exceptions applied for when an interlocutory appeal may be appealable 

· Rule 54(b) – multiple claims and defenses
· Doesn’t work here because only one defendant and one claim 

· This rule only allows appeal from portion of case if it could’ve been brought in separate action instead of being joined together 
· 28 U.S.C. § 1292(a) – Injunctions
· Defendants could have appealed if the court granted injunctive relief 

· 28 U.S.C. § 1292(b) – Certification
· The issue the DC court ruled on was something that would otherwise be interlocutory 

· Have appellate court weigh in sooner rather than later 

· Need circuit court to agree to take case 


Standards of Appellate Review

· Clear Error [Rule 52(a)] 
· For factual findings 
· Court of Appeals defers to trial court unless error is unmistakable 
· Abuse of Discretion 
· For judgment calls with a range of correct answers 
· Court of Appeals defers to trial court unless it “abused” its discretion by going beyond acceptable range 
· E&E: trend for courts of appeals to review new trial grants under an abuse of discretion standard 
· De Novo 
· For purely legal questions 
· Court of Appeals gives no deference to trial court decision 
· E&E: JMOL is reviewed de novo by the appellate court 
Court of Appeals Dispositions:

· Affirm

· Trial court result is correct 

· Appellate court may use different reasoning 

· Reverse

· Trial court result is incorrect 

· Grounds for Reversal: 
· 1. Reversible error occurred in trial court (Anderson) and 
· 2. The error was not “harmless” (i.e., it could have affected the outcome) (Harden) (Rule 61) 
· Remand 

· Send back to trial court for more proceedings 

· Dismiss the Appeal 

· Very rare, usually based on problem with appellate court jurisdiction 

Harnden v. Jayco
· If evidence is admitted in error but its admission does not affect any party’s substantial rights, the admission is harmless error and the objecting party was not prejudiced
· Harnden objected to the form of the report, arguing that under Rule 56(e) of the Federal Rules of Evidence it had to be submitted in the form of an affidavit or sworn statement 
· This was a harmless error 
· Had the trial judge declined to admit the report, Jayco would simply have returned with the same report in admissible form, leading to the same result of summary judgment 
Preclusion: A person is precluded from re-litigating certain things if there has already been one fair opportunity to litigate 
Two Types of Preclusion: 

· Claim Preclusion 

· Someone is precluded from bringing a claim in a subsequent lawsuit 

· f/k/a “res judicata” or “bar” or “merger” or “the rule against splitting claims” 

· Issue Preclusion 

· Someone is precluded from contesting particular issues in a subsequent lawsuit 

· f/k/a “collateral estoppel” 

	Claim Preclusion
	Issue Preclusion

	· Somebody had opportunity to litigate the merits – could have/should have raised earlier 

· Precluding a claim (broader) 

· Can only be used defensively – defensively knock out a claim 
	· Requires that an issue actually be litigated – actually had to have had it in fact adjudicated earlier 

· Precluding a piece of that claim ( subset; narrower than claim preclusion; single issue could be outcome determinative of lawsuit in 2nd claim 

· Can be used offensively or defensively 


Claim preclusion occurs when the case concerns the same claim as a prior action, is litigated by the same parties to the prior action, and when the first action resulted in a final judgment on the merits. 

Elements of Claim Preclusion 

A claim is precluded in lawsuit #2 when:

1. It is the “same claim” asserted in Lawsuit #1; and 
2. The claim is asserted by the “same claimant against the same responding party”; and 

3. Lawsuit #1 resulted in a “valid” and “final judgment”; and 
4. The judgment in Lawsuit #1 was “on the merits.” 

Identical claims are precluded 

Wholly unrelated claims are not precluded 

Hypo: first lawsuit rendered judgment in CA, second lawsuit filed in NV state court 

· NV will look to CA state court for preclusion principles – What would CA state court have done if the second lawsuit was filed in CA?

· Full faith and credit clause governs claim preclusion ( requires states to respect other states 

· Federal counterpart is 28 U.S.C. 1738: look at law in which jurisdiction rendered verdict 

· i.e., Frier case: not applying state law because of Erie; broader principle of providing full, faith and credit to other competent court 

· Claim preclusion is substantive for Erie purposes 
1. “Same Claim” Requirement: 

· A claim in lawsuit #2 is the same claim as in lawsuit #1 when it could have and should have been asserted the first time 

· Could have been asserted 

· Factually and legally possible to litigate first time 

· If all facts were known in 1st lawsuit and no legal bar to bringing it in 1st lawsuit 

· Should have been asserted 

· In some jxs: arises from same “transaction”

· In some jxs: arises from same “cause of action” 

· Key: whether you could have and should have joined the claim in the first lawsuit 

	Different Approaches to “Should Have” Requirement

	Transactional Approach 

(Focus on Events) 

Majority View
	Cause of Action Approach 

(Focus on Legal Theories)

Minority View

	· Claims arise from the same set of facts 

· Used by Restatement, federal courts, many states (majority view) 

· Variations:

· “transaction or occurrence”

· “series of transactions or occurrences” 

Same test for compulsory counterclaims under 13(a) 
	· Claims represent the same cause of action 

· “Cause of action” usually means a law that gives a person the right to sue 

· Used by minority of states 

· Typically involves focus on whether evidence for elements in lawsuit #1 would prove all elements of lawsuit #2 (overlap between elements in lawsuit) 

· Variations:

· Same evidence test 

· Identical elements 


Hypo: Same Claim? 

Penny believes that Demotion, Inc. fired her because of her gender, so she brings a state law gender discrimination claim in federal court in the Northern District of New York (under diversity jx).  Demotion wins the case at trial, and the court enters judgment in favor of Demotion.  Penny then files a state law age discrimination claim against Demotion in California state court, alleging that her firing was due to her age.   Does Penny’s second lawsuit raise the “same claim” as her first lawsuit? 
· Transactional approach: same incident gives rise to both claims 

· Might not be same claim under cause of action approach ( might need different evidence for each claim 
Frier v. City of Vandalia
· First lawsuit: replevin to get cars back in state court 

· The City won – don’t have to release cars without him paying fees 

· Second lawsuit: due process objection to towing cars in federal court 

· Basis: federal question 

· Trial court looked at merits and said city wins 

· Ruled on 12(b)(6) motion to dismiss, but should have treated it as motion for summary judgment because looked at other evidence (transcript) – Rule 12(d)

· The Court of Appeals agreed with outcome, but on different ground 

· Used claim preclusion (constitutional avoidance) 

· Whether the two lawsuits center on the same claim (the issue it turns on) 

· A claim in lawsuit #2 is the same claim as in lawsuit #1 when it could have and should have been asserted the first time 

· Could have been asserted 

· Factually and legally possible to litigate first time 

· Example: if replevin case was in small claims court, then could not have legally brought constitutional claim 
2. “Same Parties” Requirement:

· Claims are between the “same parties” when: 

· The claim in lawsuit #2 is asserted by the same claimant as in lawsuit #1 against the same defending party as in lawsuit #1 

· Includes persons in privity with those parties 

· Parties “in privity” stand in the shoes of earlier litigants [courts don’t like] 
· Each jurisdiction may have its own approach to deciding when parties are “in privity” with earlier litigants 

· Federal court examples of preclusion by parties in privity in Taylor v. Sturgell:

· Successor in interest to party in earlier suit 

· Example: land 

· Agreement to be bound by earlier result 

· Adequate representation in earlier suit (e.g., trustee) 

· Party assumed control of earlier litigation (e.g., insurance) 

· Special statutory systems (e.g., bankruptcy) 

· Example: husband and wife in car which collides with truck

· Lawsuit #1: husband v. truck 

· Lawsuit #2: wife v. truck ( wife can sue separately; could have joined claims together, but not required to 
Taylor v. Sturgell 

· SCOTUS reversed – nonparties are not bound 
· Declined to recognize virtual representation as an additional exception 
· Precedent will do the work that preclusion doesn’t ( precedent of prior cases (absent new facts) 
Joinder & Preclusion Hypo: Ernie sues Adams for breach of contract arising out of a contract for the delivery of computers to Ernie. Ernie loses. Subsequently, Adams sues Ernie for breach of contract seeking to collect the balance due under the contract. 
1. Could Adams have joined his contract claim in the first lawsuit?
a. Yes – must under 13(a) compulsory counterclaims 

i. A responding party must plead as a counterclaim any claim which at the time of responding “it has against the opposing party” if that claim:

1. “arises out of the transaction or occurrence that is the subject matter of the opposing party’s claim”; and 

2. “does not require adding another party over whom the court cannot acquire jurisdiction”

2. Is Adams second lawsuit against Ernie barred by claim preclusion?

a. No – not the same claimant and defendant party in lawsuit #1 

3. (a) “Final” Judgment Requirement: 

· “final” = trial court has entered final judgment (as opposed to pretrial or interlocutory order) 

· Related to the “final decision” rule of appealability 
(b) “Valid” Judgment Requirement: 

· “Valid” does not mean “correct” 

· “Valid” means Court #1 had power to bind the parties to the dispute 

· Personal jurisdiction over the parties (required under preclusion law of all states)

· Subject matter jurisdiction (varies among preclusion law of different states) 

Hypo: partial summary judgment is not a final judgment, so lawsuit #2 is not precluded 

· Could’ve used rule 54(b) – would’ve given K claim preclusive effect 

Hypo: pendency of appeal doesn’t change the fact that a final judgment was entered in trial court; lawsuit #2 is precluded 
4. Judgment “On the Merits” Requirement: 
· “On the merits” = a decision from a proceeding where the party who is now precluded had a fair opportunity to prevail on the merits 
· Which decisions are “on the merits”? 

· Full jury trial – yes 
· Judgment as a matter of law (Rule 50(a)) – yes 
· Summary judgment (Rule 56) – yes 
· Dismissal for failure to state a claim (Rule 12(b)(6)) – yes  
· However, after Twiqbal discard allegations conclusory and look at other factual allegations – plausible story of liability? 

· Dismissal for lack of personal jurisdiction (Rule 12(b)(2)) – no 
· Dismissal for failure to prosecute or violation of court rules (Rules 16(f) or 41(b)) – yes 
· Plaintiff had opportunity and forfeited 

· 41(b): involuntary dismissal = judgment on the merits 

· Try to get the court to order dismissal to say it is without prejudice (not on the merits) 

· Voluntary dismissal = without prejudice 

· Dismiss for discovery sanctions/abuse = on the merits 

· When and how to assert claim preclusion?

· Affirmative defense ( in the answer 8(c) 
· Might be able to file motion to dismiss or summary judgment including outside complaint 

Elements of Issue Preclusion 

A party may be precluded from re-litigating an issue in lawsuit #2 when: 

1. It is the same issue decided in lawsuit #1; 

2. The issue was actually litigated and determined in lawsuit #1; and 

3. Lawsuit #1 resulted in a valid and final judgment; and 

4. The determination of the issue was essential to the judgment in lawsuit #1; and 

5. The precluded party had adequate opportunity and incentive to litigate the issue in lawsuit #1

6. [In a minority of states: the party benefitting from preclusion must have been a party to lawsuit #1 (mutuality requirement).] 

1. Same Issue Requirement:

· An “issue” for purposes of issue preclusion is a case-specific decision regarding facts or the application of law to fact 

· E.g., Did defendant run the red light?

· E.g., Did defendant breach her duty of care?

· E.g., Was the lawsuit barred by the statute of limitations? 

· Decisions announcing pure rules of law that go beyond the instant case become precedents, which then apply to future cases via stare decisis

· E.g., What are the elements of a negligence claim? 

· Hypo: Are these the same issue?

· A student moves from Florida to California to start college.  In the course of her first year, three situations arise in which her state citizenship is relevant:

· 1.Is she a citizen of California for purposes of in-state tuition at a state college?

· 2.Is she a citizen of California for purpose of federal diversity jx?

· 3.Is she a citizen of California for purposes of registering to vote in a statewide election?

· Not the same issue (setting is different enough – need to know substantive law); same word used doesn’t mean same legal issue; meaning can shift depending on the context 

p. 746 

a. Ex: Fed Gov. criminally prosecutes IRS agent, agent wins. Then IRS civilly sues IRS agent. Is issue precluded?
i. No! Criminal burden of proof is higher so winning a criminal suit doesn’t mean winning a civil suit
b. Ex: Fed Gov. sues IRS agent in civil court and wins. Then Criminally prosecutes. Is issue precluded?
i. No! Still have differing burdens
c. Ex: in criminal suit, agent loses. Is issue precluded in civil suit?
i. Yes! If gov’t satisfied higher burden of proof, lower burden is necessarily met
2. Actually Litigated and Determined Requirement:

· Illinois Central Gulf Railroad v. Parks
· Married couple accident with train 
· First lawsuit: Bertha’s injuries and the extent to which they affected Jessie (consortium) 
· Second lawsuit: Jessie’s injuries 
· Why wasn’t second lawsuit barred from claim preclusion?
· Because court was looking to Indiana law which applies “Cause of action” test – under narrower test, causes of action were different so no claim preclusion 
· If transaction view was applied, then claim would have been precluded (second lawsuit) 
· Not certain that jury found contributory negligence in first lawsuit 
· If it is not crystal clear what jury decided, then issue is not actually decided 
· Even though Jessie was party to first lawsuit, still must have litigated actual issue for it to be precluded in second lawsuit 
· Lawsuit #1: Jessie against RR for loss of consortium 
· Lawsuit #2: Jessie against RR for injuries ( NOT barred from litigating this issue 
· An issue can actually be litigated and decided on something less than trial ( motion to dismiss, summary judgment, judgment as a matter of law 
· RFAs not considered actually litigated and decided – Rule 36 
3. Valid and Final Judgment Requirement:

· Same as claim preclusion 
4. Essential to the Judgment Requirement:

1. JDX Split
ii. No Preclusion when either one of two grounds is possible reason for holding in a case (Modern view)
iii. Preclusion to both possible holdings when one of two grounds is possible reason in a case (old view)
2. If there’s an alternative basis for decision, NOT essential
Ex: LS#1 dismissed for lack of subject matter jdx – what impact will that have in LS#2 in state court? 
No preclusion! Subject matter jdx isn’t a question in state court, so not precluded
Ex: Fed dismisses based on lack of personal jdx. What effect will that have on LS#2 in state court
Personal jdx can bind state court and determine outcome
Ex: Fed. Court dismisses for lack of personal and subj. matter jdx 
Modern view says state court wouldn’t treat either matter as precluded since couldn’t say either individual ruling was essential
· Hypo: Fred sues Bryce for breach of an alleged oral contract to share Bryce’s winnings at all his poker tournaments in a given year.  Fred claims that Bryce won $50,000 at a Vegas tournament that year but refused to pay Fred his share.  
Bryce raises two defenses.  First, Bryce argues that he did not make the contract.  Second, Bryce argues that if he did make a contract, the contract only required Bryce to split his winnings for any tournament in which Fred provided a share of the funds need to enter the tournament, and that Fred provided no funds to enter the Vegas tournament. 

The court grants a motion for partial summary judgment in favor of Fred on Bryce’s defense that he did not enter into a contract with Fred and finds, as a matter of law, that Fred and Bryce did enter into a contract.  The case then goes to trial and the jury finds for Bryce on the grounds that Fred had agreed to provide the funds to enter the Vegas tournament but failed to do so.
Later, Fred sues Bryce for a later breach of the same contract related to a different poker tournament.  Bryce again argues as a defense that there was no contract.  Can Fred argue in the second lawsuit that Bryce is precluded from raising this defense?
· No 
· The issue of the defense that there was no contract was actually litigated and decided in the prior action, but it was not essential to the judgment 

· Bryce did not win the first lawsuit because there was a contract; Bryce won the first lawsuit on other grounds notwithstanding the court’s finding in the first lawsuit that there was a contract 

· So Bryce is not precluded from re-litigating the issue of the existence of the contract 

· Problem when court finds holding on two equally sufficient grounds = jurisdictional split

· Restatement: neither holding is given preclusive effect (modern view) 

· Other courts: give preclusive effect to both 
5. Adequate Opportunity and Incentive to Litigate Requirement: 

· The precluded party must have had “adequate opportunity and incentive” to litigate the essential issue to a valid final judgment in lawsuit #1

· Includes persons in privity with that party 

6. Mutuality Requirement: Who may assert issue preclusion against whom?

· In all jurisdictions, the precluded party must have been party in lawsuit #1 
· Rules vary on whether the party asserting issue preclusion must also have been a party in lawsuit #1 

· “Mutual” issue preclusion (older rule): party asserting issue preclusion must have also been party to Lawsuit #1 

· “Non-mutual” issue preclusion (new rule): party asserting issue preclusion is not required to have been party to lawsuit #1 

· Non-mutual issue preclusion used defensively (Blonder-Tongue) 

· Non-mutual issue preclusion used offensively (Parklane Hosiery) 

· Parklane factors: (against issue preclusion) 

· 1. If other plaintiffs waiting in the wings, rather than joining in first lawsuit 

· 2. Defendant in first lawsuit didn’t defend very hard because stakes too small or didn’t foresee future lawsuits; incentive issues [overlaps with adequate opportunity and incentive to litigate element in issue preclusion] 

· 3. Defendant in first lawsuit was subject to restrictive court rules (i.e., discovery rules) 

· 4. More than 1 inconsistent judgment at issue 

· not exhaustive list; others can be considered 

Issue Preclusion Hypo: 

Ernie, a passenger on a double decker bus carrying 15 passengers, brings a lawsuit in federal court against Maria, the bus driver, for injuries he suffered as a result of the crash.  Ernie asserts a single claim for negligence and seeks $500,000 in damages.  The jury finds for Ernie and awards him $500,000.  Later, Bert, another passenger on the same bus, brings a separate action against Maria in federal court for the same accident.  Bert seeks $3 million in damages.  Bert invokes issue preclusion to prevent Maria from re-litigating the issue of her negligence.
Could the court apply issue preclusion in the second action?  Why or why not.
Argue Parklane Factors 
Joinder & Preclusion Hypo: Ernie sues Adams Pharma on negligence claim for injury caused by drug made by Johnson and sold by Adams. Ernie wins. Adams later sues Johnson in second lawsuit seeking indemnification. 
1. Could Adams have asserted the claim against Johnson in first lawsuit?

a. Yes – Rule 14 

2. Is Adams’ later lawsuit against Johnson precluded? 

a. No 
Defendant enters into contracts with residents of forum that involve knowing and repeated transmission of computer files over the internet 
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These are all pre-trial motions that challenge the opposing party’s pleadings 





2 -5 are waivable defenses – See Rule 12(h)(1); need to raise at first available opportunity (first document you file with the court) 





Regional appellate system 


Typically, get a panel of 3 judges 


Broader = en banc (9th Cir. = 11 judges) 


Appeal 3 judge panel to en banc review before going to SCOTUS 


Most cases do not get appealed 





Most deference to trial decision





Least deference to trial decision





“Reverse and Remand” Often Happen Together








� These hypotheticals, many of which have been modified, are drawn from The Glannon Guide to Civil Procedure.  
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