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Civil Procedure Outline
1. Lawsuit Overview
a. Life Cycle of a Civil Lawsuit

i. Pre-Lawsuit Consideration

ii. Complaint

iii. Response to Complaint: Motions or Answer

iv. Discovery

v. Motion for Summary Judgment

vi. Trial

vii. Appeal

b. Hawkins v. Masters Farms, Inc. Plaintiff’s decedent killed in a car crash with defendant in Kansas. Files suit in federal court in Kansas alleging diversity jurisdiction. Contest as to whether decedent was a Kansas or Missouri citizen. If he was a Kansas citizen, no diversity jurisdiction, federal court would not be able to hear the case. Court explained the rule for state citizenship is where the party is “domiciled.” Domicile means physical presence and intent to stay in a state.
2. Personal Jurisdiction

a. Constitutional Origins and Framework

i. Pennoyer v. Neff Plaintiff sued defendant to recover land sold by the court to cover debt owed to the defendant by the plaintiff. In the first suit, plaintiff was only given constructive notice (by publication in newspaper). Court says constructive notice not proper here because it did not establish personal jurisdiction; it failed to properly serve the plaintiff in the first case.
1. But, constructive notice could be acceptable in some cases:

a. In Rem Jurisdiction: allowed a court to seize property under the theory that taking property would effectively put an owner on notice. Policy argument for this rule was that if it was not allowed, a purchaser of property could buy property and leave without ever making payments on the land and nothing could be done to recover

2. But, Pennoyer was an in personam case where the court attempted to reach the plaintiff so constructive notice was not sufficient

3. Pennoyer Rule: Personal service of a defendant within the state’s borders is the only way to establish personal jurisdiction

b. Modern Theory

i. International Shoe Co. v. Washington Defendant was a Delaware corporation with its principal place of business in Missouri. A salesman for the defendant was served notice of process while employed by the defendant in Washington and notice was sent to the defendant in Missouri. Plaintiff was the State of Washington. Defendant refused the lawsuit, arguing improper service and lack of business in Washington. Defendant had no offices in Washington but 11-13 salesmen in Washington forwarded sales for consideration to Missouri; no contracts for sale or purchase were made there. 
1. Rule: Continuous and systematic contacts in a state can be grounds for suit in that state in relation to those contacts.
Due process requires only that in order to subject a defendant to a judgment in personam, if he be not present within the territory of the forum, he have certain minimum contacts with it [the forum] such that the maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.
a. Step 1: Minimum Contacts

i. Has defendant “purposefully availed” itself of the privilege of conducting activity in the forum state?

ii. Does the lawsuit arise out of or relate to defendant’s purposeful contact with forum (specific jurisdiction), or, if not, are defendant’s forum contacts so extensive that no such relationship is necessary (general jurisdiction)?

b. Step 2: Fairness/ Justice

i. Would the exercise of jurisdiction be unfair and unreasonable so as to violate principles of fair play and substantial justice?

1. Interest of forum state

2. Burden on defendant
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(directly related)
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ii. McGee v. International Life Insurance Co. Plaintiff’s decedent purchased a life insurance policy in California. He paid premiums for the policy by mail from California to defendant’s office in Texas. Upon decedent’s death, the beneficiary notified defendant and they refused to pay claiming decedent died by suicide which was excluded from the policy. Defendant never had any office or agent in California. Plaintiff filed suit in federal court in California and jurisdiction was allowed because under International Shoe, case fell into box 4. 
iii. Hanson v. Denckla Plaintiff’s decedent created a trust in Delaware with a Delaware bank as the trustee when she was living in Pennsylvania. She moved to Florida and died there. Her will was probated in Florida. Parties to the suit, beneficiaries of the trust, argued to establish jurisdiction in Florida due to laws beneficial to them. Court says Florida has no jurisdiction over the Delaware trustee because “minimal contacts” not established. 
1. Rule: Defendant needs to have purposely availed themselves of the privilege of conducting business in the forum State

iv. Shaffer v. Heitner Plaintiff, owner of one share of Greyhound and nonresident of Delaware, filed a shareholder’s derivative suit in Delaware against defendants, individual officers and directors of Greyhound, and filed a motion for an order of sequestration of the Delaware property of the individual defendants. Greyhound was incorporated in Delaware with its principal place of business in Arizona. The activities which lead to the suit took place in Oregon. Defendants entered a special appearance for the purpose of moving to quash service of process and to vacate the sequestration order arguing insufficient contacts with Delaware to sustain jurisdiction. Court found insufficient contact in Delaware to exercise jurisdiction. This decision effectively eliminated quasi in rem jurisdiction.
c. Specific Jurisdiction

i. World-Wide Volkswagen Corp. v. Woodson Plaintiffs sued defendants in Oklahoma state court, VW manufacturer, importer, regional distributor, and dealer, alleging injuries in a car crash due to defective design of their VW vehicle. The car was sold in New York, VW regional distributor was incorporated and had its offices in New York. The dealer was incorporated and did business out of New York. The plaintiffs were moving from New York to Arizona when the collision happened in Oklahoma. The dealer and distributor entered special appearance to argue lack of jurisdiction. On appeal Supreme Court said state court did not have jurisdiction because the defendants carried on no activity whatsoever in Oklahoma.
1. Rule: “the forum state does not exceed its powers under the Due Process Clause if it asserts personal jurisdiction over a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum state”

2. Rule 4(k)(1)(A) authorizes personal jurisdiction over a defendant against whom is made a claim arising under any federal law if that person is subject to personal jurisdiction in not state

ii. J. McIntyre, Ltd v. Nicastro Plaintiff injured his hand while using a machine manufactured by defendant. Plaintiff filed suit in New Jersey. An independent distributor (which had since gone out of business) sold the machine for defendant. The distributor was not controlled by defendant, the defendant did not deal in New Jersey, and only 4 of defendant’s machines ended up in New Jersey. Court found no jurisdiction because the defendant had not purposefully availed himself of the benefits of the state. (No majority opinion; law remains unchanged)
1. Rule: Brennan says foreseeability that a product would reach the forum is enough to exercise jurisdiction

2. Rule: O’Connor says purposeful availment necessary

a. Neither view sees stream of commerce as sufficient

iii. Abdouch v. Lopez Plaintiff had received a rare book with a personalized inscription. The book was lost and later appeared listed on defendant’s website for sale. Its sale, with the inscription was used as an advertisement for the website for at least 3 years. Plaintiff resided in Nebraska. Defendant’s business was based in Massachusetts and had only two contacts in Nebraska which had been sought out by the Nebraska residents, not the defendant. Plaintiff filed suit in Nebraska claiming defendant had enough contact to establish jurisdiction. Court applied Calder Effects Test and Zippo Test and finds no jurisdiction under either

1. Rule: Zippo Sliding Scale Test: An early approach to internet contacts
	No Jurisdiction
	Maybe
	Yes Jurisdiction

	“Passive” Site: Defendant has simply posted information on the website which is accessible to users in forum
	“Interactive” Site: Websites where a user can exchange information with a host computer
	Subscription Site: Defendant enters into contracts with residents of forum that involve knowing and repeated transmission of computer files over the internet


2. Calder Effects Test:
Jurisdiction is allowed when an individual knowingly engages in behavior which will have an effect in another forum. Aiming conduct at the forum state allows for jurisdiction in that forum (similar to purposeful availment, but the individual is not availing themselves of benefits in the forum state)

iv. Recap:

1. World-Wide VW “expectation that they be purchased by consumers in the forum State”

2. Asahi (O’Connor) “intent or purpose to serve the market in the forum State”

3. Asahi (Brennan) “aware that the final product is being marketed in the forum State”

d. General Jurisdiction

i. Under what circumstances will a defendant be subject to jurisdiction for all claims— even those without any connection to the forum State?
ii. Goodyear Dunlop Tires Operations, S.A. v. Brown Bus accident outside of Paris killed 13 boys from North Carolina. The accident was attributed to a defective tire manufactured in Turkey at the plant of a foreign subsidiary of Goodyear USA (based in Ohio). Goodyear USA and its subsidiaries are separate legal entities. The decedents’ parents filed suit in North Carolina state court naming Goodyear USA and three of its subsidiaries operating in Turkey, France and Luxembourg. Goodyear USA did not contest jurisdiction, but the foreign subsidiaries did. Court determines general jurisdiction could be established over foreign corporations to hear any and all claims against them when their affiliations with the State are so “continuous and systematic” as to render them essentially at home in the forum State. However, Goodyear’s foreign subsidiaries did not have sufficient contacts to provide general jurisdiction here.

iii. Daimler AG v. Bauman Plaintiff sues Daimler in California alleging that its subsidiary, MB Argentina, collaborated with Argentinian state security forces to kidnap, detain, torture and kill plaintiffs and their relatives. Daimler, a German corporation, has a subsidiary, MB USA. Supreme Court, despite MB USA’s many sales in California, decides jurisdiction does not exist. Subjecting Daimler to general jurisdiction of California courts would not comport with the idea of “fair play and substantial justice”
iv. Burnham v. Superior Court (transient jurisdiction aka tag jurisdiction) Plaintiff and defendant married. Living in New Jersey when they decide to separate. Plaintiff moves to California and defendant remains in New Jersey. Defendant filed for divorce in New Jersey on grounds of “desertion” but did not obtain issuance of summons against his wife or attempt to serve her with process. Plaintiff later files for divorce in California on grounds of “irreconcilable differences.” When defendant came to California to visit his children. Plaintiff served him a California court summons and a copy of her divorce petition. Defendant returned to New Jersey. Court determines:
1. Rule: Service of process on a non-resident defendant while present in the forum State establishes grounds for general jurisdiction in that State. 
a. Personal service removes necessity for minimum contacts test or fairness/justice (but these tests are applied, they will be passed if personal service is possible)
e. Consent

i. Contract Clauses Affecting Personal Jurisdiction

1. Consent to Jurisdiction Clause

a. If party signs contract consenting to personal jurisdiction in Forum X, that party may be sued as a defendant in that forum

b. Permits but does not require suit to be brought in Forum X

2. Forum Selection Clause

a. If party signs contract agreeing to sue only in Forum X, the party may not sue as a plaintiff in a different forum

b. Court outside Forum X will enforce contract by dismissing case (absent some contract law defense)

c. Example: Carnival Cruise Lines
3. Choice of Law Clause

a. If party signs contract agreeing to apply the substantive law of Forum X in the event of a dispute

b. Clause can be considered a purposeful contract with Forum X

4. Arbitration Clause

a. Takes dispute out of the hands of the judicial system and places them in arbitration largely beyond judicial review

ii. Carnival Cruise Lines, Inc. v. Shute Plaintiffs purchased tickets through a Washington travel agent for a cruise on defendant’s ship. Plaintiffs paid the fare and the agent forwarded the payment to petitioner’s headquarters in Florida. Defendant sent the tickets to Washington. The tickets had printed on the face that they were subject to the conditions of a contract. The contract contained sections stating that by accepting the ticket the person was agreeing to the conditions and a forum-selection clause stating that all litigation would be carried out in Florida. Plaintiffs boarded the ship in Los Angeles and sailed to Puerto Vallarta and returned to Los Angeles. During the trip, plaintiff slipped and was injured. Plaintiff filed suit in District Court in the Western District of Washington. Defendant moved for summary judgment pointing to the forum selection clause. 

1. A forum selection clause allows jurisdiction to be consented to if:

a. Forum is selected for good reason (e.g., wide diversity of passengers which would lead to suit in multiple forums)
b. The clause dispels confusion about where a suit can be brought regarding the contract, sparing litigants’ time and expense of pretrial motions and conserving judicial resources that would otherwise be devoted to deciding those motions

c. The clause benefits the agreeing party (e.g., in reducing fares by reducing the forum)

f. Notice

i. The Mullane Standard

1. Due process requires “notice reasonably calculated, under all the circumstance, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections”

2. Actual notice is NOT required

3. “The notice must be of such nature as reasonably to convey the required information and it must afford a reasonable time for those interested to make their appearance”

4. “The means employed must be such as one desirous of actually informing the absentee might reasonably adopt to accomplish it”

ii. Mullane v. Central Hanover Bank & Trust Co. Suit of bank by beneficiaries of a trust held by the bank. The court determines mail be notice of those beneficiaries who were know was sufficient with the logic that notifying the few known will protect the few unknown because they have similar interests

iii. Rule 4(k)(1) states that service (or waiver) establishes jurisdiction over defendants who are subject to personal jurisdiction

1. Deals with “service of process” (summons and complaint)

2. Used to bring a party into the lawsuit

3. Does not say that service establishes jurisdiction

4. Does say that if the requisites of personal jurisdiction exist, proper service establishes jurisdiction

iv. Notice: informing defendants that government action is pending against them, as required by the constitution

v. Service: using a particular method to inform defendant(s) that government action is pending against them as specified by statute, court rule, or common law tradition

g. Long Arm Statutes

i. Self-Imposed Restraints on Jurisdictions

ii. Answers the question of whether a state is authorized to hear this case
iii. The Constitution serves as the outer limit of what jurisdiction can be exercised. States can authorize different amounts of what of that jurisdiction can be exercised

1. Some states enumerate what their courts have jurisdictions to handle
2. Other states have statutes which allow the states all of the jurisdiction the Constitution allows

iv. Gibbons v. Brown Plaintiff sued defendant in Florida in relation to a car accident which occurred in Canada. Plaintiff was injured when defendant gave directions to the driver leading to the car turning the wrong direction down a one-way street. A head on collision resulted. Defendant was a resident of Texas. In her complaint, plaintiff alleged that she was a resident of Florida, defendant had subjected herself to the personal jurisdiction of Florida by bringing a suit against the driver in Florida. Court ruled the suit was not within the Florida long arm statute which read “a defendant who is engaged in substantial and not isolated activity within this state, whether such activity is wholly intrastate, interstate, or otherwise, is subject to the jurisdiction of the courts of this state, whether or not the claim arises from that activity.” The court did not consider minimum contacts or fair play/substantial justice because the statute assumed less jurisdiction than does the Constitution.
h. Personal Jurisdiction— Four Steps which must be satisfied

i. Step 1- Long Arm Statutes

1. States define how much jurisdiction they want to take from what is constitutionally permissible
2. Some states take less, some take all

3. Need to figure out if conduct falls within the statute
a. If not, the inquiry ends here

ii. Pause before minimum contacts- was there consent?

1. If there is consent, do not need to do constitutional power analysis

2. Contract law applies to determine validity of consent

iii. Steps 2 and 3: Constitutional Power Analysis

1. Does this exercise of jurisdiction comport with the Due Process Clause of the Fourteenth Amendment?
2. Step 2: Minimum Contacts

a. Does defendant have “minimum contacts” with the state?

i. Has defendant “purposefully availed himself of the privilege of conducting activity in the state?

ii. Does the lawsuit arise out of or is the suit related to defendant’s purposeful contact with the forum state?
3. Step 3: Fairness/Justice

a. Would the exercise of jurisdiction be unfair and unreasonable so as to violate principles of fair play and substantial justice?

i. Interest of forum state

ii. Burden on defendant

iii. Alternative Forums available to plaintiff

b. Once plaintiff proves that there was purposeful availment and the requisite level of relatedness, the defendant has burden of proving unreasonableness

iv. Step 4: Notice

1. After Mullane, notice is clearly a separate constitutional requirement. Notice has to be reasonably calculated, under the circumstances, to apprise interested parties in the pendency of the action

2. In federal court, Rule 4 provides the basis for this to be done

i. Venue

i. Federal Venue Statute 28 USC §1391
ii. Federal Rules of Civil Procedure Rule 12(b)(3) party’s motion to dismiss for improper or wrong venue
iii. To further restrict beyond jurisdictional issues, the places where a plaintiff may sue to make sure the suit is being conducted in a logical location

iv. Thompson v. Greyhound Lines, Inc. Plaintiff, a resident of Florida. purchased a bus ticket from Florida to Mississippi. He fell asleep and missed his transfer waking up in Alabama. Plaintiff, as a result, missed a court date and was found guilty in absentia. Plaintiff sues in federal court in Alabama. Court rules that venue was not proper and transferred the action to Mississippi. Court stated that venue is proper in a judicial district in which any defendant resides, if all defendants are residents of the State in which the district is located. Venue is also proper in a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred. No substantial event occurred in Alabama and plaintiff was a Florida citizen so jurisdiction was improper in Alabama.
v. Atlantic v. United States District Court Dispute over payment for a contract between plaintiff and a third party arose in Texas. Plaintiff had its principal place of business in Virginia. A subcontract between the third party and plaintiff had a forum selection clause selecting Virginia as its forum of choice. The third party sued plaintiff in Texas invoking the US District Court’s diversity jurisdiction and plaintiff sought to dismiss on the grounds of the forum selection clause or, alternatively to have the action transferred to Virginia. Court’s denied the dismissal on the grounds of improper venue. On appeal, the Supreme Court notes that 1404(a) allows transfer to another district court even when the initial forum is not wrong. Thus, 1404(a) provides a mechanism for enforcement of a forum-selection clause and the motions should not have been denied. Moreover, the appropriate way to enforce a forum-selection clause pointing to a state or foreign forum is through forum non conveniens. Use of forum non conveniens would have been improper in this case.
j. Transfer

i. Federal Transfer Statute 28 USC §§1404, 1406

1. 1404 If case is in a proper federal court, court can use 1404(a) to transfer to another federal district court or division which is proper
2. 1406 If case is in an improper federal court, court can use 1406(a) to dismiss or transfer to a federal district court or division that is proper

ii. Piper Aircraft v. Reyno Pilot and passengers killed in a small aircraft crash in the Scottish Highlands. Decedents were Scottish residents. Aircraft manufactured in Pennsylvania, maintained by Air Navigation and operated by McDonald. Air Navigation and McDonald were organized in the UK. California Probate Court appointed plaintiff as administratrix of the estates of the five passengers. Administratrix filed a wrongful death suit in California. First, defendant removed to federal district court in California Piper, the manufacturer of the aircraft, moved for transfer to Pennsylvania, where they do business, and the manufacturer of the propeller, an Ohio company, moved for dismissal for want of personal jurisdiction. The district court transferred to Pennsylvania. Where defendants sought dismissal on grounds of forum non conveniens on the bases that a UK would better be able to adjudicate the case.
k. Forum Non Conveniens

i. Federal court can use this common law doctrine to dismiss (or stay) a case; typically used when court cannot transfer case to an alternative forum (e.g., federal to foreign)

ii. Common law rule

iii. See Piper and Atlantic
iv. Factors to be considered in determining whether a forum is inconvenient (from Piper); Gilbert Test
1. Private Interests of Litigants

a. Relative ease of access to sources of proof (proof)
b. Availability of compulsory process for attendance of unwilling and the cost of obtaining attendance of willing witnesses (obtaining witnesses)
c. Possibility of view of premises, if view would be appropriate to the action

d. All other practical problems that make trial of a case easy, expeditious and inexpensive (anything else making a trial easier)
2. Public Factors

a. Administrative difficulties flowing from court congestion (opening the flood gates)
b. Local interest in having localized controversies decided at home (local interests)
c. The interest in having the trial of a diversity case in a forum that is at home with the law that must govern the action (forum at home with the law)
d. The avoidance of unnecessary problems in conflict of laws or in the application of foreign law (difficulty in applying foreign laws)
e. The unfairness of burdening citizens in an unrelated forum with jury duty
3. Subject Matter Jurisdiction

a. Article III of the Constitution creates a Supreme Court and provides for the creation of lower courts. §2 dictates what kinds of cases the courts can hear; federal question jurisdiction, cases arising under the Constitution or laws of the US; and diversity jurisdiction; and provides for subject matter jurisdiction as dictated by Congress.

i. Congress, in §1332 created subject matter jurisdiction which the courts may exercise.

1. Original jurisdiction: a case filed in federal court in the first instance

2. And arising under jurisdiction similar to Article III

b. Federal Question

i. Created in Article III of the US Constitution and 28 USC §1331

ii. Article III, §2: Extends federal judicial power to “Cases, in Law and Equity, arising under this Constitution, the Laws of the United States, and Treatises made, or which shall be made, under their Authority”

iii. 28 USC §1331: “The district court shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treatises of the United States

iv. The Constitution is considered the ceiling for jurisdiction

v. §1331 has been interpreted as a narrower grant of jurisdiction than the Constitution provides even though it has similar language

1. The Court has interpreted §1331 more narrowly because if the Court is wrong, Congress can simply change the statute. Otherwise, the Court would need to interpret the Constitution, and to change that interpretation, an amendment would need to be made.

vi. Louisville & Nashville Railroad v. Mottley Plaintiffs injured in a railway accident. To settle the claims, the railroad provided them with lifetime passes good for free transportation. Several decades later, Congress outlawed free passes. The railroad refused to honor plaintiffs’ passes citing the new legislation. Plaintiffs sued in federal court seeking specific performance of their settlement based on breach of contract, a state law claim. The plaintiffs argued that if the legislation does prohibit the giving of free passes in these circumstances the law is in conflict with the Fifth Amendment because it deprives plaintiffs of their property without due process of the law. The case was appealed to the Supreme Court which determined that there was no federal question jurisdiction under §1331 because the Fifth Amendment claim was merely a defense to a potential counterargument to their claim. The Court provided the “well-pleaded complaint” rule which required that the issue which gives rise to the plaintiff’s complaint be of federal origin.

vii. Well-Pleaded Complaint Rule: In order to pass this test, a plaintiff’s complaint must raise a question regarding the Constitution or a federal question. A probable defense involving either brought up by the plaintiff would not qualify

c. Diversity Jurisdiction

i. Article III §2: Extends the federal judicial power to “Controversies… between citizens of different States… and between a State, or the Citizens thereof, and foreign States, Citizens or Subjects”

ii. 28 USC §1332: Diversity of citizenship; amount in controversy; costs
(a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the $75,000, exclusive of interests and costs, and is between…

1. Citizens of different States…

2. Citizens of a State and citizens or subjects of a foreign State…

3. Citizens of different States and in which citizens or subjects of a foreign state are additional parties

4. A foreign state… as plaintiff and citizens of a state or of different States

iii. Complete Diversity required. No plaintiff is from the same state as any defendant. §1332 has been interpreted to require complete diversity (Strawbridge)
iv. Redner v. Sanders Plaintiff files a complaint alleging that he is a citizen of the US residing in France and that two individual defendants are residents of New York and a corporate defendant has its principal place of business in New York. Plaintiff seeks to invoke 28 USC 1332(a)(2) which states “citizens of a State and citizens or subjects of a foreign state, except that the district courts shall not have original jurisdiction under this subsection of an action between citizens of a State and citizens or subjects of a foreign state who are lawfully admitted for permanent residence in the United States and are domiciled in the same State” by asserting that he is a resident of a foreign state. Court says this does not apply; residence and citizenship are not synonymous. Plaintiff is a US citizen residing in France.
v. Hertz Corp. v. Friend Hertz employees in California alleged that Hertz had failed to conform to California’s wage and hour laws. Employees sued in California state court and Hertz sought removal invoking diversity jurisdiction. Removal was denied on the basis of 28 USC 1332(c)(1) which states “a corporation shall be deemed to be a citizen of any State by which it has been incorporated and of the State where it has its principal place of business.” Supreme Court defines “principal place of business” as a place where the corporation’s high level officers direct, control and coordinate the corporation’s activities. Hertz was found to have its principal place of business as California.

d. Supplemental Jurisdiction

i. 28 USC §1367 is the general rule providing for supplemental jurisdiction

1. General rule allowing supplemental jurisdiction over factually related claims, subject to the limitations:

a. Exceptions where supplemental jurisdiction is not authorized in diversity cases

b. Discretion to decline supplemental jurisdiction in appropriate cases

2. A federal court may decline to exercise supplement jurisdiction where:

a. State law claim involves “novel” or “complex” state law issues

b. State law issues “substantially predominate” over the federal issues

c. District court has dismissed the claims on which its original jurisdiction was based

d. “In exceptional circumstances, there are other compelling reasons for declining jurisdiction”

ii. In re Ameriquest Co. Mortgage Lending Practices Litigation Plaintiff sued defendant lending companies for bad lending practices alleging a claim under the federal Truth in Lending Act along with state law fraud claims. Defendant moved to dismiss the state law claims under FRCP 12(b)(1) and 28 USC §§1367(a) and (b). The dismissal was denied and on appeal, upheld because the court reasoned that resolution of one of plaintiff’s state law claims may have an effect on the resolution of her federal claims.
iii. Szendrey-Ramos v. First Bancorp Plaintiff worked for defendant bank in Puerto Rico as its general counsel. Plaintiff disclosed legal and/or ethical violations committed by bank officials to the bank’s Board of Directors and was fired. Plaintiff filed suit in federal court alleging violations of Title VII and a number of state law claims for wrongful discharge, violations of the PR Constitution, and defamation and tortious contract interference. Court dismisses the state law claims on the grounds that they raise complex or novel issues and that those state law claims substantially predominate over the federal claim, but they keep the federal Title VII claim

e. Removal

i. 28 USC §1441 covers grounds for removal
1. 1441(a) except as otherwise expressly provided by Act of Congress, any civil action brought in a State court of which the district courts of the United States have original jurisdiction, may be removed by the defendant or the defendants, to the district court of the United States for the district and division embracing the place where such action is pending.

a. Translation: If a civil action is brought in a State court, and the action could have originally been filed in federal district court, and no other statute expressly forbids removal, THEN defendant(s) may remove to the US District Court and division where the action is pending.

2. §1441 refers to removing entire cases not individual claims even if those claims would not otherwise have grounds to be in federal court. But, if the state claims are unrelated, a federal judge can sever and remand those claims to state court and keep the federal claims.

ii. 28 USC §1446 covers procedures for removal

1. Timing of Removal §1446(b) and (c)

	Federal Question
	Diversity

	(b)(1): within 30 days of receipt of initial pleading; OR

(b)(3): within 30 days of receipt of document making a previously un-removable case removable
	(b): Same 30 day periods under (b)(1) and (b)(3) EXCEPT

(c)(1): removal under (b)(3) cannot be later than one year after commencement of the action (unless plaintiff delayed in bad faith)


iii. 28 USC §1447 procedures for remand

1. Timing of Remand Motion §1447(c)

	Motion to Remand for Lack of Federal Subject Matter Jurisdiction
	Motion to Remand for Non-Subject Matter Jurisdiction Reasons

	At any time
	Within 30 days of removal.

Examples of non-subject matter reasons to remand:

-Not all properly joined and served defendants consented to removal §1441(a) and §1446(b)(2)(a)

-Defendant waited too long to remove §1446(b), (c)

Removal violated in-state defendant rule §1441(b)(2)


iv. Caterpillar v. Lewis Plaintiff filed a lawsuit in Kentucky state court asserting state-law claims against D1 a Delaware corporation with its principal place of business in Illinois and D2 a Kentucky corporation with its principal place of business in Kentucky. Plaintiff settled with D2 less than a year after filing his complaint and shortly after hearing of this agreement, D1 moved for removal to the US District Court grounding federal jurisdiction on diversity of citizenship. Plaintiff objected that the settlement was not final by the one-year deadline and that removal was improper. The case proceeded to trial and gave a unanimous verdict for D1. Plaintiff appealed claiming improper removal. Supreme Court noted that removal was improper at the time it was granted by did not reverse because the issue was resolved by the time of trial.

4. Joinder

a. Joinder and Subject Matter Jurisdiction; Separate but Related Questions

i. Do the rules allow parties or claims to be joined in a single action?

1. Rules 13 (counterclaims and cross claims), 14 (impleader), 18 (permissive joinder of claims), 19 (required party not joined), 20 (permissive joinder of parties).
ii. Is there a statutory basis for subject matter jurisdiction?

1. 28 USC §§1331, 1332, 1367

2. Joinder rules do not create or expand subject matter jurisdiction

3. Each claim must have a statutory basis for subject matter jurisdiction

4. Complete diversity rule looks at all parties to the action, not just parties to a single claim

b. Joinder of Claims
i. Joinder of Claims by Plaintiff— Rule 18
1. As many claims as heart desires can be joined against a common defendant

2. Claims do NOT have to be related or stem from the same transaction

3. But still need subject matter jurisdiction over each claim
ii. Joinder of Claims by Defendant— Rule 13

iii. Compulsory Counterclaim

1. Rule 13(a)— claims arising out of the same transaction/occurrence; therefore the court has supplemental jurisdiction. These claims are compulsory because of their relation to the original claim.

2. A responding part must bring as a counterclaim any claim which at the time of responding “it has against the opposing party” if that claim:

a. Arises out of the same transaction or occurrence that is the subject matter of the opposing party’s claim; and

b. Does not require adding another party whom the court cannot acquire jurisdiction

iv. Permissive Counterclaim

1. Rule 13(b)— Need independent basis of jurisdiction. Can bring this type of claim, but are not required.

v. Cross Claims

1. Rule 13(g)

2. Claims by one co-defendant or co-plaintiff against another

3. Cross claims are always optional, they are never compulsory

4. Allows a party to assert a cross claim in a pending case against a co-party

5. Cross claim must arise from the same transaction or occurrence as the underlying dispute (so it would satisfy supplemental jurisdiction)
6. Like all claims in federal court, cross claims must have a basis for subject matter jurisdiction

a. Consider whether there is federal question or diversity jurisdiction (because 1367(c) allows a federal court to exercise discretion in choosing to exercise supplemental jurisdiction
b. If no federal question or diversity jurisdiction, there will be supplemental jurisdiction because cross claims by definition must arise out of the same transaction or occurrence as the underlying dispute

7. If co-defendant files cross-claim against a non-diverse co-defendant, 1367(a) allows for the claim to be acceptable (1367 only limits claims by a plaintiff, it does not cover defendants). Diversity would not bar a defendant from bringing a cross claim against a non-diverse co-defendant. But a plaintiff would not cross-claim against a non-diverse co-plaintiff.
8. Once a co-party has raised a valid cross claim against another co-party under Rule 13(g), Rule 18 then allows the co-parties to assert any other claims they have against each other

c. Joinder of Parties

i. Rule 20 allows

1. Plaintiff to join two claims against one defendant

2. Two plaintiffs to join to bring one claim against defendant

3. Allows joinder of as many claims against as many parties as desired. No requirement to joint any claim possible, by preclusion rules effect joinder (if two+ claims are closely related, even though Rule 18 does not require joinder, a plaintiff may be barred from bring the related rule later)
ii. Price v. CTB, Inc. Plaintiff chicken farmer, hired defendant to build him a chicken house. Plaintiff alleges the building was defective and sued defendant. Defendant impleaded the company who manufactured the nails for the building. The court found this acceptable because under Rule 14(a), a defendant may assert a claim against anyone not a party to the original action if that third party’s liability in some way depends on the outcome of the original action. Third party liability must be derivative of the original claim.
POST-MIDTERM MATERIAL

1) State Law in Federal Courts: Erie and Its Entailments

a) A federal court hearing a diversity claim will generally apply federal procedural law and state substantive law

i) What are the elements of a tort? —state law applies

ii) How many pages for a memo? —federal law applies

b) Diversity exists to avoid state courts ruling in their citizen’s favor so it makes sense when a claim goes to a federal court to not switch up the law

c) But what is procedural versus what is substantive?

i) One approach; if the rule is outcome determinative, it is substantive.

d) State Courts as Lawmakers in a Federal System

i) Historical Context

(1) Judiciary Act of 1789 created the problem

(a) Constitution allowed for diversity jurisdiction but was statutorily allowed by §1332

(b) Judiciary Act included Rules of Decision Act (28 USC §1652)

(i) “The laws of several states, except where the Constitution or treaties of the United States or Acts of Congress otherwise require or provide, shall be regarded as rules of decision in civil actions in the courts of the United States, in cases where they apply.”

(ii) What makes of the “laws of the several states?” What does “laws” mean?

(iii) Swift v. Tyson said the Act did not include state case law. 

ii) Constitutionalizing the Issue

(1) Erie Railroad v. Tompkins Pennsylvania citizen injured by train in Pennsylvania. Plaintiff sued in New York, where the railroad was incorporated. There was a Pennsylvania case which deemed those walking along train tracks trespassers and would have protected railroad from liability. Court says when ruling on a state law claim, a federal court applies state substantive law and federal procedural law. The Erie decision overruled Swift and held that federal courts sitting in diversity must apply the same substantive law that would be applied by the courts of the state where the federal court sits.

(a) When ruling on a state law claim, a federal court must apply the state substantive law and federal procedural law.

(2) Erie Court said Swift was unconstitutional. However, the decision does not state which provision in the Constitution makes it unconstitutional. 

(3) When a federal court takes up a state law claim, but there is no state statute or decision on point, the federal court must guess what the state court would rule, though the state’s supreme court would not be bound by that decision in the future.

(4) When determining what is substantive versus procedural:

(a) First question is whether there is a conflict between federal and state law. If not, it does not matter which law is applied

(b) If there is conflict, courts consider:

(i) Federal Constitution vs. state law

1. Constitution would trump (as supreme law of the land)

(ii) Federal statute vs. state law

1. Federal statutes trump state law (also supreme law of the land) (unless the federal law is deemed unconstitutional)

(iii) Federal rule vs. state law

1. Federal rules are not statutes so there is an extra step

a. Rules are a results of delegated power (Rules Enabling Act)

i. FRCP

b. Courts ask whether the passing of power is constitutional 

c. Courts then ask whether the rule is constitutional

2. FRCP trump

(iv) Federal practice vs. state law

1. General practices which have never been codified

2. If they do not affect the suit, federal practice is followed
2) Incentives to Litigate

a) FRCP 54(d)(1) Costs Other Than Attorney’s Fees. Unless a federal statute, these rules, or a court order provides otherwise, costs—other than attorney’s fees—should be allowed to the prevailing party.

b) Reasons to Litigate: Dollars, Orders, and Declarations

i) Damages

(1) Damages are discussed at the front and back end of most lawsuits. 

(2) Troupe v. C & S Wholesaler Grocers, Inc. Plaintiff sued for slip and fall asking for $13,000 and additional award for special and general damages, pain and suffering, mental and physical, and punitive damages. Defendant sought diversity removal showing the damages were over $75,000. Plaintiff was actually arguing for lower damages to keep the case in state court. The court here decides that the amount in controversy is “more likely than not” over $75,000 thereby qualifying it for removal based on diversity.

(3) Damages are substitutionary; what the plaintiff lost cannot be given back, so money will have to substitute.
(4) Damage Amounts: Ceilings and Floors

(a) State Farm Mutual Automobile Insurance v. Campbell was a decision which stated that punitive damages more than 9x the compensatory damages in a case will presumptively violate the Due Process Clause
(5) Categorizing Damages

(a) Compensatory- to compensate for an injury

(i) Special/ Economic/ Hard Damages

1. Items which can be measured with a precise figure (e.g., medical expenses, lost income (Troupe)—things that would be documented by receipts)

(ii) General/ Noneconomic/ Soft Damages

1. Items which are hard to quantify or measure

2. Pain/ Suffering, humiliation, harm to reputation

(b) Punitive/ Exemplary- to punish or deter conduct

(i) Usually not available in contracts cases but tend to be available in tort cases where conduct involved was particularly egregious

ii) Specific Relief

(1) Most common kind of specific relief is an injunction; a court orders a party to refrain from some action

(a) Could be very narrow or very broad

(i) Narrow; order to stop selling an item which infringes on a copyright

(ii) Broad; orders to desegregate a school (long term and unspecific solution)

(b) Considered an equitable relief (as opposed to a legal remedy)

(2) Other types of specific relief include specific performance (forcing the party to do something), replevin (ordering return of property), ejectment, and quiet title

(3) Lucy Webb Hayes Natl. Training School v. Geoghegan Defendant patient. Hospital wanted to remove her to long term care elsewhere. Hospital argued for injunction to have patient removed (enjoin the trespass). Defendant argued for damages so that he could pay and continue to stay. In order to earn an injunction, need to show no other option but an injunction.
(4) Injunctions by Duration

(a) Temporary Restraining Order (TRO)- generally issued to preserve the status quo pending a hearing for a preliminary injunction 

(i) Can be issued in extreme circumstances without notice to opposing party (ex parte TRO)

1. Note: two types of “ex parte”

a. The other side is not given notice (extreme exception to notice rule)

b. Short term notice, but the other party was notified

(b) Preliminary Injunction- generally issued to preserve the status quo pending resolution on the merits

(i) A hearing done

(c) Permanent Injunction- issued after full adjudication on the merits

(i) Can remain in effect indefinitely or a party can later seek to dissolve or modify it

iii) Declaratory Relief

(1) Another equitable remedy

(2) Used when neither damages or specific relief would suffice

(3) FRCP Rule 57 allows for declaratory relief

(4) 28 USC §2201 Declaratory Judgment Act
(a) Still requires a basis for federal jurisdiction

(b) “In a case of actual controversy within its jurisdiction… any court of the United States, upon the filing of an appropriate pleading, may declare the rights and other legal relations of any interested party seeking such declaration, whether or not further relief is or could be sought. Any such declaration shall have the force and effect of a final judgment or decree and shall be reviewable as such.”

(5) Examples of when declaratory relief may be granted:

(a) Intellectual property cases; one party alleges copyright infringement while the other believes they are not infringing. The parties go to the court simply to find who is infringing

(b) Insurance coverage, disputes among insurers, validity of contract determinations, etc.

(6) The action must still raise a federal question to gain jurisdiction

(a) Must look at the claim that would be brought in the first place, not the type of relief sought

(b) What about “actual controversy?”

(i) Cannot just go to the court to have an unanswered question answered, without a judiciable issue

(ii) Need an actual dispute, not a hypothetical one.

iv) Temporary Remedies

(1) Preliminary Injunctions and Temporary Restraining Orders: The Basic Problem

(a) See specific relief above.

(b) An issue with temporary remedies is running up against Due Process clause

(i) These remedies are granted pending adjudication on the merits. They are granted before the parties have litigated and established a record and facts. So, a decision is made on an incomplete factual record. If the decision is made too quickly, it could violate Due Process

(2) Winter v. Natural Resources Defense Council, Inc. NRDC wanted a preliminary injunction to protect marine mammals from Navy drills immediately instead of after litigating. This case was appealed to the Supreme Court very quickly because of interlocutory appeals. Court says a preliminary injunction may be granted when a plaintiff has established:

(a) He is likely to succeed on the merits;

(b) He is likely to suffer irreparable harm in the absence of preliminary relief;

(c) The balance of equities tips in his favor, and;

(d) The injunction is in the public interest

Court says there was not enough information here. No evidence of likelihood of irreparable harm; lower court only found possibility of harm, though they did find near certainty of actual harm. Court also says the lower courts did not lend enough weight to the Navy needing to be prepared to provide for national security.

(3) Provisional Remedies and Due Process

(a) Fuentes v. Shevin Provisional remedy, replevin action, granted too fast so that it was unconstitutional, in violation of due process. A Florida statute provided for pretrial seizure of property without any judicial oversight based on the allegations of the filing party. The Court holds that Due Process applies to seizures of property and requires something more than what happened here. The Court does not say that the parties need a hearing, but rather need an opportunity for a hearing (and constructive notice) when a significant property interest is at stake

(b) Matthews v. Eldridge After Fuentes, Court articulates the test for when process is due for different types of property seizures.
(i) “The private interest that will be affected by the official action;”

(ii) “The risk of an erroneous deprivation of such interest through procedures used, and the probable value, if any, of additional or substitute procedural safeguards,” and;

(iii) “the Government’s interest, including function involved and the fiscal and administrative burdens that the additional or substitute procedural requirements would entail”

Fuentes deals with prejudgment remedies. It does not affect methods plaintiffs may use to collect their judgments
(c) FRCP Rule 65

(i) Governs both TROs and Preliminary Injunctions in federal court

1. TRO- issued to preserve the status quo pending a hearing on a preliminary injunction

a. Can be issued in extreme circumstances without notice to opposing party (ex parte TRO)—65(b)(1)

b. Cannot exceed 14 days—65(b)(2)

2. Preliminary Injunction- issued to preserve the status quo pending resolution on the merits
a. Requires notice

b. No required expiration date, but will last until full hearing
c) Financing Litigation

i) The “American” and “English” Rules About Attorneys’ Fees

	Rule or Practice
	Who Pays the Fees?
	Resulting Incentives

	“English”
	Loser pays winner’s fees
	Encourages strong but low-damage cases

Discourages high-cost “law reform” suits

	“American”
	Each party pays own fees
	Encourages “law reform” suits

Discourages meritorious low-damage suits


ii) Insurance, the Contingent Fee, and Alternative Litigation Finance

(1) Insurance

(a) E.g., customer slips and falls in a store and the store has an insurance policy against such injuries with a policy limit of $500,000. Plaintiff asks for up to $1 million but willing to settle for $500,000. Is this a good deal for the store owner? Is this a yearly policy limit? If yes, is this the beginning of the year or the end? Are such slips and falls common?
Good deal for the insurance company? No, they want to pay as little as possible, paying up to the limit is not what they want to do.

(2) The Contingent Fee

(a) A kind of insurance policy against the possibility of losing the case (no payment if case is lost). The lawyer gambles a bit. Successful claims essentially cover the losses from unsuccessful cases

	Financial Arrangement
	Who’s in the risk pool?
	How does the cost get spread?

	Liability Insurance
	Other policy holders, some of whom will have accidents (or other liability-creating events)
	No-accident drivers’ premiums subsidize those who have accidents

	Contingent Fees
	Other clients of that lawyer, some of whom will not recover damages
	Fees recovered from winning cases subsidize costs of losing cases


(3) Alternative Litigation Finance

(a) Third party litigation finance company
(b) Fairly new and growing industry

(c) An outside party essentially “invests” in lawsuits

(d) The party provides some or all of the plaintiff’s litigation costs in exchange for part of the payout

(e) A funder extends a non-recourse (funder cannot recover from litigating party if no success) loan to the plaintiff or the plaintiff’s lawyer in exchange for part of the payout

(i) Many issues go into loan and its terms; settler or trial, chance of succeeding, length of litigation, etc.

(ii) These investors usually have in-house counsel and hire lawyers to consult on the viability of claim in which they may invest
(f) N.D. Cal. Requires disclosure of third-party financing of the prosecution.

iii) Public Subsidies and Professional Charity

iv) From Fee Spreading to Fee Shifting

(1) The Common Fund—plaintiff’s suit results in the creation of a fund from which the lawyer’s fees can be deducted
(2) By Contract—parties contract to provide that if someone has to sue on the contract the loser will pay the winner’s fees
(3) By Common Law—court has inherent common law power to sanction parties acting in bad faith by requiring payment of the other side’s attorneys’ fees
(4) By Statute—both state and federal fee-shifting statutes (e.g., federal civil rights statutes, CA Code of Civil Procedure 1021.5)
(5) Buckhannon Board and Care Home, Inc. v. West Virginia Department of Health and Human Resources Buckhannon operates care homes which provide assisted living to their residents. The home violated a state regulation that required residents to be sufficiently ambulatory to get out of a burning building. After plaintiffs brought suit the legislature eliminated the regulation. Court dismissed the action. Plaintiffs argued they were entitled to attorneys’ fees under the catalyst theory. Court says no such recovery under the catalyst theory.

(a) Catalyst Theory: if a plaintiff could show that their suit was the reason (the catalyst) for the defendant’s voluntary change in behavior, and there was a feeing shifting statute, a plaintiff would still be able to recover attorneys’ costs.
(i) The Supreme Court has invalidated this rule

(ii) California Supreme Court continues to follow the catalyst theory because they believe there is a need to encourage these types of suits

3) Pleading

a) The Story of Pleading

i) Rule 1: Scope and purpose of rules; “to secure the just, speedy and inexpensive determination of every action and proceeding”

(1) Lawyers and judges share this responsibility

ii) Rule 2: “there is one form of action—the civil action”

iii) Rule 3: “A civil action is commenced by filing a complaint with the court”

(1) Procedures for filing a complaint are governed by local rules for each court

iv) Rule 4: Notice of filing a complaint to the parties

(1) Filing a complaint will satisfy statute of limitations for federal question jurisdiction

(2) Whether filing a complaint will be timely for diversity jurisdiction depends on what state law says (an Erie question; statutes of limitation are substantive)

v) Frequently used FRCP triggers

(1) Filling = delivering to the court clerk’s official file

(2) Service = delivering to other parties
(a) Summons and complaint (Rule 4)

(b) Subsequent documents (Rule 5)

vi) Rule 6: deals with counting court days

vii) Rule 7: Pleadings and Motions

(1) Pleadings

(a) Specific documents; filed early in the action, identifying the parties and describing their claims and defenses

(2) Motion

(a) Request for judicial action. Rule 7(b)

(b) Motions may be written or oral

(i) Written explanations why a motion should be granted or denied are often called “briefs”

(ii) In some courts, called “Memorandum” or “Memorandum of Points and Authorities”

viii) The Pleadings

(1) Complaint and Answer

(a) Plaintiff’s complaint

(i) Claims against defendant

1. Description of the legal facts which give rise to the legal issues for the plaintiff’s claim and entitle the plaintiff to a remedy.
(b) Defendant’s answer

(i) Defenses against plaintiff’s claims

1. Reasons why “you are not entitled to any remedy against me”

(ii) Counterclaims against plaintiff (if any)

1. “I am entitled to a remedy against you”

(iii) Crossclaims or third-party claims against others (if any)

(iv) Defenses:

1. Reasons not to award a remedy

a. Denial

i. “That’s not what happened” (archaic; traverse)

ii. Cannot be resolved on the pleadings alone

b. Affirmative Defense

i. “Even if that happened, I win because some other thing(s) happened”

ii. e.g., lack of jurisdiction, improper venue, statute of limitations, statute of frauds, consent, self-defense

iii. Usually requires facts outside the complaint to succeed

c. Failure to state a claim

i. “Even if that happened, it was lawful” (archaic; demurrer)

ii. Does not require facts outside the complaint to succeed

iii. Rule 12(b)(6) motion
ix) One Function of Pleading: Establishing the Law

(1) Haddle v. Garrison (S.D. Ga. 12996) Plaintiff cooperated with the government which was investigating his employer. Plaintiff alleged he was fired in retaliation for his cooperation. Alleged violation of 42 USC §1985(2); outlawing retaliation for testifying or attending court procedures. His complaint calls for relief under Rule 8. The trial court dismisses Haddle’s complaint for failure to state a claim (Rule 12(b)(6)) for the federal claim because he was an at-will employee and therefore could not have suffered an injury by being terminated.
(a) Rule 8: Claim for Relief: A pleading that states a claim for relief must contain:
(i) A short and plain statement of the grounds for the court’s jurisdiction, unless the court already has jurisdiction and the claim needs no new jurisdictional support;
(ii) A short and plain statement of the claim showing that the pleader is entitled to relief; and

(iii) A demand for relief sought, which may include relief in the alternative or different types of relief

(2) Haddle v. Garrison (11th Cir. 1997) On appeal, the court of appeals affirmed the trial court’s decision.
(3) Haddle v. Garrison (525 U.S. 121 (1998)) On appeal to the Supreme Court, the Court says the retaliatory dismissal does satisfy the injury element and so Haddle must go back to the trial court and try to win his case under the new definition.
(a) Throughout this process, Haddle only appealed the dismissal of this claim

x) Another Function of Pleading: Sorting Strong Cases from Weak Cases
(1) Rule 7 Pleading

(a) Complaints are not evidence.

(i) Evidence is information presented by witnesses

1. Testimony under oath (in court od from depositions)

2. Declarations or affidavits signed under oath

(ii) Complaints are not generally thought as evidence. (with the exception of a “verified complaint” signed by a plaintiff (and attorney) which is treated as an affidavit)
(2) Rule 8; the theory is that if the requirements (above) of rule 8 are met, the defendant will know what the plaintiff is asserting they did wrong

(a) Considerations in writing a complaint

(i) Jurisdiction—Rule 8(a)(1)

1. For diversity, what are parties’ citizenship and what is the amount in controversy?

2. For federal question, what is the relevant federal statute, etc.?

3. To avoid dismissal, consider if personal jurisdiction and venue are proper

(ii) Claim—Rule 8(a)(2)

1. Which substantive legal theories justify relief?

2. What are the elements of each theory?

3. What facts exists to satisfy each element?

4. Does Rule 9 require special pleading for this claim?
(iii) Relief Requested—Rule 8(a)(3)

1. What is your client legally entitled to?

a. Damages, injunction, declaratory judgment, costs/fees?

2. Which of the available remedies does your client want?
3. How will the request for relief affect bargaining position?

(3) Stating a claim: Rule 8(a)(2) enforced by Rule 12(b)(6)

(a) Rule 8(a)(2); a complaint must contain a short and plain statement of the claim showing that the pleader is entitled to relief

(b) Rule 12(b)(6); a party may make a motion to dismiss based upon “failure to state a claim upon which relief can be granted”
(4) Different types of pleading requirements

	Notice Pleading
	( continuum (
	Fact Pleading

	· Inform the defendant of what the suit is about
· Defendant is the audience

· General

· Short

· Gives defendant just enough information to begin a defense. Efficient at the initial stage; more likely to get through to discovery

· Advantages the plaintiff because only minimal amount of information needs to be shared

· Less likely to screen out cases which might actually be meritorious
	
	· Specify the facts establishing liability
· Defendant and judge are audiences

· More detail

· Specific

· Long

· Specifies the facts which establish liability (an extreme version is citing the evidence which will be relied on for the claim)


(5) The “Ordinary” Case: How Much Detail in a Complaint?

(a) For many years, Conley v. Gibson provided the standard for pleading in federal courts. “A complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.”
(b) The standard was reinterpreted first by Twombly and then by Iqbal
(c) Twombly An anti-trust claim and the court discussed this at length because it was undetermined whether the new standard applied to all types of cases. Anti-trust cases are unique because discovery and the legal issues presented are incredibly complex. The court in Twombly finds the complaint insufficient even though it meets the old Conley standard. The Twombly court instead believes the complaint must state enough facts to state a claim to relief that is plausible on its face. Iqbal made clear that this standard applies to all cases, not just anti-trust, creating a standard known as Twiqbal. 
(d) Ashcroft v. Iqbal Iqbal was a Muslim of Pakistani origin detained following 9/11 on immigration charges. Defendants were the US Attorney General and Director of the FBI for allegedly devising an unconstitutional detention policy. The trial court denies a defendants’ motion to dismiss for qualified immunity. On an interlocutory appeal, the Court focuses on the interpretation of Rule 8 instead. Plaintiff loses on appeal because the Court finds the complaint was only “conceivable” when it needed to be “plausible”
(e) The New Rules for 12(b)(6) under Twiqbal- what does it take to state a claim;

(i) View the complaint in the light most favorable to the plaintiff, except;
1. Disregard “conclusory” allegations

a. “Conclusory” not used or defined in the FRCP or defined in Iqbal. Twombly states “a plaintiff’s obligation to provide the ‘grounds’ of his ‘entitlement to relief’ requires more than labels and conclusions, and a formulaic recitation of the elements of a cause of action will not do.”
2. Determine if remaining allegations tell a “plausible” story of liability

a. “Plausible” undefined as well

b. Iqbal says:

i. Plausibility is not the same as probability

ii. Even though some allegations against Ashcroft and Mueller were not conclusory, and they were consistent with liability, they are not plausible pleadings “given more likely explanations”

iii. Given a choice between an allegation that defendant engaged in “purposeful, invidious discrimination” and an “obvious alternative explanation,” court must find the discrimination claim implausible.

iv. In deciding plausibility, court must “draw on its judicial experience and common sense.”

3. Complaints most likely to raise plausibility objections (note; this is guesswork)

a. Cases where actions could be either lawful or unlawful, depending upon defendant’s mental state

b. Cases where discovery is likely to be lengthy or expensive

c. Cases involving legal theories current Supreme Court does not like (antitrust; discrimination; suits against government officials)

(6) Special Cases: Requiring and Forbidding Specificity in Pleading

(a) Rule 9 Pleading Special Matters

(i) Specifically imposes a heightened pleading requirement in specific instances.

(ii) Rule 9 applies to all allegations, not just the original complaint (e.g., it includes counterclaims)

(b) Stradford v. Zurich Insurance Co. Plaintiff sued insurance company to try and recover payment for property damage. Question as to whether the damage occurred during a period when plaintiff allowed the insurance policy to lapse. Court found defendant’s counterclaim deficient because it did not meet the 9(b) requirement and state exactly what the insured lied about. Insurance company defendant did not allege whether plaintiff inflated his claim or whether the damage occurred when the plaintiff had allowed his policy to lapse. 
(c) Rule 9(b) in theory reduces the number of frivolous fraud claims made just to earn a settlement.

(i) “In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge, and other conditions of a person’s mind may be alleged generally.”
(ii) Requires particularity of the claim

(iii) A concern is that every breach of contract issue will lead to a fraud claim as well because contract claims do not allow for punitive damages while fraud claims do

(iv) Protects a defendant’s reputation by making sure the claim has grounds and is not just defamatory

(v) Plausibility requirement from Rule 8 and the Particularity requirement under Rule 9 are two separate requirements. One may be satisfied without the other.
(vi) Stradford suggests “time, place, and nature of the alleged misrepresentations” to satisfy particularity. Also, who the fraud was against, who the fraudulent claim was made to…”
(vii) Rule 9(b) part 2: “Malice, intent, knowledge, and other conditions of a person’s mind may be alleged generally.”

1. Plaintiff must allege enough facts for the state of mind they allege to be plausible
xi) Allocating the Elements of a Claim

(1) Jones v. Bock Plaintiff prisoner alleges that he was injured and that prison staff refused to reassign him to different work causing aggravation to his injuries. Jones sues based on a violation of his constitutional rights under 42 USC §1983. The problem became that case law or a statute stated what the plaintiff need to allege in order to state his claim and what a defendant needs to answer with (e.g., for an affirmative defense). But, a change in the law (the Prison Litigation Reform Act), made it unclear whether there was a need element which needed alleged in the claim or whether it was an affirmative defense (here, exhaustion of administrative remedies). Court needed to decide whether the PLRA’s administrative exhaustion requirement needed to be alleged in the complaint or was an affirmative defense to be included in an answer. §1983, the PLRA, nor the legislative history provided an answer and the Court did not want to add another required claim to the cause of action, so they held it was an affirmative defense.
(a) Note: Terminology

(i) Claim

1. Comes from the language of the Rules

2. A story which entitles a plaintiff to relief

3. The preferred term in federal court

4. In theory, stating a claim does not require you to state all the elements of the claim (the cause of action). But, in practice all the elements are usually listed.

(ii) Cause of Action

1. Often used interchangeably with Claim

2. The preferred term in CA state court

3. The necessary element to prove a particular legal theory entitling plaintiff to recovery (in theory, different than what Rule 8 requires)

(iii) Count

1. Typically, not used in civil litigation
b) Ethical Limitations in Pleading—and in Litigation Generally
i) Methods of Promoting and Regulating Ethical Conduct by Attorneys

(1) Within the Current Lawsuit

(a) Sanctions by the presiding judge (Rules 11, 26, 37, contempt, inherent powers, etc.) (note: analogs in state court)
(b) Reputation

(2) Outside Current Lawsuit

(a) Criminal law (perjury, false swearing, legal malpractice)

(b) Professional discipline by a state bar (disbarment, suspension, admonishment, etc.)

ii) Rule 11 General Structure

(1) 11(a); Signature required on all papers

(2) 11(b); Signature acts as certification of good faith and diligence

(3) 11(c); Sanctions for improper signature

(4) 11(d); Inapplicable to discovery

(5) Rule 11 only applies to written documents
(6) Rule 11 applies to lawyers and parties representing themselves (pro se parties)

(7) Rule 11 does not cover oral statements, but if a document is submitted to support something said earlier, it will fall into Rule 11

(8) Rule 11(b)

(a) Representations to the Court

(i) “Duty of Inquiry;” Does not require everything into the document to be factually correct. The attorney must make an “inquiry reasonable under the circumstances.” Simple reliance on the client is not typically sufficient

(ii) (1) Good faith required: “not being presented for any improper purpose”

1. E.g., to harass, cause unnecessary delay, or needlessly increase the cost of litigation

(iii) (2) Legal accuracy: “legal contentions are warranted”

1. Argument must have a reasonable basis in the law (e.g., case law found by research)

2. Argument must have a reasonable basis for changing the law
(iv)  (3) & (4) Factual accuracy: “factual contentions have evidentiary support” “denials of factual contentions are warranted on the evidence”

1. (3) Refers to factual contentions

2. (4) refers to denials (usually in an answer)
iii) Walker v. Norwest Corp. Plaintiff sued in federal court based on diversity jurisdiction. The complaint alleged that “the Plaintiff and some of the Defendants are citizens of different states.” The attorney for the defendant wrote informing the attorney for the plaintiff that diversity did not exist and that the plaintiff should dismiss the complaint or the defendant would seek sanctions and attorneys’ fees. The attorney could have dropped the defendants who were likely non-diverse but chose to continue. The attorney did not understand the complete diversity requirement thus violating the 11(b)(2) legal accuracy requirement and potentially also the 11(b)(3) “factual contentions have evidentiary support” requirements once he became aware of the lack of support for the diversity argument. The court imposed a sanction of ~$5,000 against the attorney, not the client. (Rule 11(c)(5)(A) prohibits sanctioning the client when the issue is the attorney’s failure to know the law.)
iv) Christian v. Mattel, Inc. Plaintiff sues defendant for copyright infringement of a doll design which plaintiff alleges Mattel copied in their “Barbie” doll. In a discussion between attorneys, the defense pointed out to the plaintiff’s attorney that their design antedated the plaintiff’s design by 6 years and so it could not have infringed. The attorney ignored this evidence. The district court punished the plaintiff’s attorney under Rule 11 for a number of misbehaviors, but the 9th Circuit reversed because much of the conduct did not fall in the purview of Rule 11. The 9th Circuit pointed out that the proper method of holding the attorney accountable would have been under 28 USC §1927 or the court’s inherent power, which do not have many of the limiting requirements of Rule 11, though they do have intent requirements which Rule 11 does not.
v) Rule 11(c)- Authority for Sanctions

(2) Motions for Sanctions: A motion for sanctions must be made separately from any other motion… The motion must be served… but it must not be filed or be presented to the court if the challenged paper, claim, defense, contention, or denial is withdrawn or appropriately corrected within 21 days after service or within another time the court sets. If warranted, the court may award to the prevailing party the reasonable expenses, including attorney’s fees, incurred for the motion
(3) A court could, on its own, issue “an order to show cause” for an attorney or firm to show why they should not be sanctioned.

Basically the court says; I’m thinking about sanction you, give me a reason why I shouldn’t?
c) Responding to the Complaint

i) Default

(1) Do nothing

(2) Default covered by Rules 54(c) and 55

(3) The rules together form a two-part process. The court enters Default and then the court enters a Default Judgment
(a) The default is first; it is an official statement that the defendant did not respond to the complaint. Just because no response was filed does not mean the plaintiff won the case. (Rule 12 says how long defendant has to respond—under 12(a) the defendant has 21 days unless they waive service (Rule 4) and then they get 60 days)
(b) The Default Judgment says the plaintiff won. Process in Rule 55(b) explains how to seek default judgment

ii) The Pre-Answer Motion (and a Close Post-Answer Relative)

(1) Rule 12: effectively the same deadline as entering an answer (21 or 60 days) because the pre-answer motion needs to be entered before the answer
(2) Include

(a) Motion to Dismiss (Rule 12(b))

(i) Four defenses, lack of personal jurisdiction, lack of venue, insufficient process, and insufficient service of process, are waived under Rule 12 if not raised (12(h)(1)

1. They are waivable defenses unless asserted at the first available opportunity

a. That first opportunity will either be:

i. The very first Rule 12 motion; or

ii. The very first responsive pleading (as originally filed or if amended as a matter of course under Rule 15(a)(1))

2. Can you raise a waivable 12(b) motion and then a second non-waivable 12(b) motion?

a. No, cannot make more than one 12(b) motion (12(g)(2)). The defense can be raised, but not in a 12(b) motion. The non-waivable defenses would have to be raised in a motion for judgment on the pleadings (Rule 12(c))
(b) Motion for a More Definite Statement (Rule 12(e))

(i) Fairly unusual. Would be used in the instance that the complaint was too vague for the defendant to even understand what the complaint was about.
(ii) After the motion plaintiff has 14 days to fix the complaint

(iii) Usually would instead file a 12(b) motion or wait until discovery has progressed

(c) Motion to Strike (Rule 12(f))

(i) Can technically be directed at an entire pleading, though usually directed at part of a pleading

(ii) “May strike from a pleading an insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.”

1. This section is rarely ever invoked because the bar for removal of such language is incredibly high and likely to just frustrate a judge if such a motion is filed.
(iii) Motions to strike must be filed before responding to the pleading

(iv) If another motion is done first, the right to a motion to strike is waived (must be done before making any other response (f)(2))

(v) (f)(1) allows a court to strike on its own

(d) These are all pre-trial motions which challenging the opposing party’s pleadings
(e) Motion for Judgment on the Pleadings (Rule 12(c))

(i) NOT A PRE-ANSWER Motion

(ii) “After the pleadings are closed—but early enough not to delay trial—a party may move for judgement on the pleadings”

(iii) The same thing as 12(b)(6) motion to dismiss other than the timing of when it is filed.

iii) Answer

(1) Option to file 12(b)(6) motion prior to an answer, but it does not need to be filed prior to an answer
(a) It would be a waste of time because it would only eliminate one of the many claims. Do not want to reveal your hand. Want to answer and then immediately do something such as depose a plaintiff prior to him solidifying a story.
(2) Timing of answer (Rule 12(a)

(3) Substance of Answer (Rule 8(b), (c))
(a) Admitted: Rule 8(b)(1)(B)

(b) Denied: Rule 8(b)(1)(B)

(c) Admitted in part, denied in part: Rule 8(b)(4)

(d) Lacks sufficient knowledge or information to admit or deny: Rule 8(b)(5)

(i) The impact of this a denial

(e) Silence or non-denial: Rule 8(b)(6)

(i) The allegation is admitted

(4) Denials

(a) Rule 8(b)(3) General and Specific Denials

(i) General: denies everything in the complaint. Technically under 8(b)(3) it is an option, but very unusual to be used. Practically never used (in federal court, but in California state, it is acceptable)
(b) Zielinski v. Philadelphia Piers, Inc. A complaint was denied generally when it should have denied controlling or operating the forklift though it did own it. The problem was plaintiff was trying to use the doctrine of respondeat superior but the company they were suing was not the right employer. The court determined the proper remedy was to order the defendant to admit ownership and control of the forklift even though that was in fact false. The court did this because the statute of limitations had run and it was the defendant who created the confusion by not responding appropriately to the complaint. The defendant also failed to correct deposition testimony or respond properly to an interrogatory. Also, at the end of the day, the two companies, the one that was sued and the one that should have been sued, were insured by the same insurer.
(5) Affirmative Defenses

(a) Rule 8(c)

(i) Defendant is saying that even if the allegations are true, he still wins because of additional facts

(ii) All 8(c) affirmative defenses bring up something further than included in plaintiff’s original complaint. Usually included in the answer just to avoid waiving them as a defense later.
(b) Affirmative Defense versus Counterclaim

(i) Affirmative Defense: shields defendant from liability. Plaintiff does not need to file anything in response to this.

(ii) Counterclaim: attacks plaintiff but does not shield from the claim. Rule 7(a)(3): plaintiff must file an answer to a counterclaim.

iv) Replies
(1) Rule 7(a)(7); Replies

(a) Courts may order a reply to an answer

(2) Rule 7(a) lists all pleadings allowed

(a) Fit together with joinder rules (third-party complaints, cross-claims, counterclaims)
v) Settlement

(1) Followed by voluntary dismissal (Rule 41(a)(1)

(2) This can be done at any time during the suit

vi) New Claims (e.g., counterclaims)

(1) Rule 13, 14
vii) Amendments

(1) Amended pleadings: sometimes pleadings are imperfect and the rules allow for revisions to the pleadings to correct mistakes or to allow to add additional information
(2) Plaintiff

(a) Complaint

(b) (First) Amended Complaint

(c) Second Amended Complaint

(3) Defendant

(a) Answer ( (First) Amended Answer ( Second Amended Answer

(b) Answer to (First) Amended Complaint

(c) Answer to Second Amended Complaint

(4) Rule 15 deals with amended pleadings ((a) and (c) specifically)

(a) 15(a)(1) Amending as a matter of course

(i) No need to get permission to amend as a matter of course, but it may only be done once

(ii) But there are time limits (A) and (B)
1. (A) 21 days

2. (B) 21 days after responsive pleadings

(b) 15(a)(2) Other amendments

(i) (a)(2) need permission from the opposing party or the court without any limits to amount of times this may be done (as long as permission is granted)

(c) 15(a)(3) deadline to respond to an amended pleading

(5) The Basic Problem: Prejudice

(a) Late Amendments

(i) Beeck v. Aquaslide ‘N’ Dive Corp. Plaintiff Beeck was severely injured while using a water slide manufactured by defendant Aquaslide, a Texas corp., alleging it manufactured the slide involved in the accident and sought to recover substantial damages on theories of negligence, strict liability and breach of implied warranty. Aquaslide initially admitted to manufacture of the slide then later moved to amend its answer to deny manufacture. The motion was resisted. The district court granted leave to amend and on motion of the defendant, a separate trial was held on the issue of “whether defendant designed, manufactured or sold the slide in question.” A jury found for defendant and plaintiff appealed. This case deals within amending an answer which is a rare occurrence in practice (amending a complaint is much more frequent). Amendment was allowed because 15(a)(2) allows court to “freely give leave [to amend] when justice so requires.”
(6) Statutes of Limitations and Relation Back

(a) Moore v. Baker
(b) Bonerb v. Richard J. Caron Foundation
(c) Both Moore and Bonerb deal with Rule 15(c)(1)(B)
(i) Plaintiffs seek to amend complaint after statute of limitations. One case decides the amendment does not relate back and in the second does relate back. To relate back, the amendment needs to be factually related to the original complaint.
(ii) Moore was pretty far along when the motion to amend was made, discovery had already occurred.

(iii) Bonerb was much earlier when the motion to amend was made, discovery had not occurred so finding new information was still available.

4) Discovery

a) Modern Discovery

b) The Stages of Discovery

i) Required Disclosures—First Round

(1) Governed by Rule 16 and Rule 26

(a) Parties are required to automatically reveal certain information at the outset of the suit
(2) Post 1993, parties have to provide information outside of formal requests according to Rule 26(f)
(a) Rule 26(f) dictates that the parties must meet to converse and identify what information is needed efficiently. Deals with case management and discovery.

(b) Rule 26(a) requires parties to provide certain information to the other side without a request.

(3) Goals of initial disclosures is to expedite the case and eliminate the paperwork involved in making formal requests

(a) Rule 26(a)(1) dictates what type of information is required for initial disclosures. The only stuff which needs to be disclosed are things you as the disclosing party may use. The disclosing party does not need to do the work for the other side.

(4) There are a handful of items exempted from initial disclosure (itemized in 26(a)(1)(B))

(5) Required Disclosures under Rule 26(a)

(a) Initial Disclosures

(b) Disclosures of expert testimony

(c) Pretrial disclosure (after discovery but before trial- finalizing evidence and witnesses)
ii) Discovery

(1) Governed by Rules 26-37 and 35

(a) Set of procedures lawyers use to require the opposing, and sometimes non-, parties to provide certain information pertinent to the suit
(2) Rule 26 dictates what type of information may be sought and what type of information is exempt

(3) Discovery Tools (for parties)

(a) Depositions: Rules 27-32

(b) Interrogatories: Rule 33

(c) Requests for Production: Rule 34

(d) Physical or Mental Examinations: Rule 35

(e) Requests for Admission: Rule 36

(4) Discovery Tools (for non-parties)

(a) Subpoena for Deposition or Production: Rule 45

(5) Resolving Discovery Disputes

(a) Rule 37

(6) Document Requests (Rules 34 and 45)
(a) Requests for Production (RFPs)

(i) No limit on number of RFPs
(ii) Sometimes may be more valuable to see the document as opposed to asking questions about it

(iii) Allows for production of tangible and intangible items and inspection of land/objects involved (e.g., a car that crashed into the plaintiff)
(iv) Sometimes you may know about the documents to ask for them and other times you may need to do an interrogatory to find out the documents exist

(7) Interrogatories (Rule 33)

(a) Written questions and answers between parties

(b) The benefit of interrogatories is that they are inexpensive
(i) There is a limit of 25 parts (including subparts) per party

1. Technically can sue a corporation and several of its officers and get more than 25 interrogatories
(ii) They are also limited in that they do not allow questions to responses

(c) Can only be served on parties to the lawsuit

(8) Requests for Admissions (Rule 36)

(a) Gets undisputed issues out of the way

(b) Respond just like in an answer; must admit or deny

(c) Unlimited in number

(d) Interrogatories and RFAs may be paired (e.g., RFA and then if anything denied interrogatory may ask for all documents supporting the denial)
(9) Depositions (Rule 27-32)

(a) Limited to 10

(b) Incredibly expensive because requires court report and all parties’ attorneys
(c) Sworn testimony, under oath (unlike informal interviews)

(d) It is subject to perjury rules and can be used to impeach a witness

(e) Always cataloged by a court reported and sometimes audio and video recorded

(f) In contrast to written discovery devices (e.g., interrogatories) which are answered by a lawyer in consultation with a client, depositions target the client or witness. The lawyer is present, but the answers are provided by the client or witness.
(g) Rule 30 allows deposition of “any person, including a party” (30(a)(1))

(i) Notice of deposition for party (basically a declaration that a deposition is going to be taken of the party- can identify a date, time, and place) 30(b)(1)

(ii) Need subpoena (court order to appear- Rule 45) and notice of deposition for non-party
(iii) To take depositions of an organization- Rule 30(b)(6)

1. e.g., a plaintiff in a discrimination suit may want to depose the person at the company who is responsible for overseeing complaints to HR and discipline of employees. A plaintiff may not know who this specific person is. 30(b)(6) allows the plaintiff to identify topics and have the organization provide the person best able to answer the questions.

(iv) Limit of 10 per side absent court order or stipulation of parties (Rule 30(a)(2))
(v) Limit of one 7-hour day absent court order or stipulation of parties (Rule 30(d)(1))
(vi) Witness usually answers questions despite objection by counsel exception; notable exception when answer calls for privileged information (Rule 30(c)(2))

iii) These tools are used by attorneys to gather information to the claims and defenses laid out in the pleadings

iv) Documents, Things, Land, and Bytes: Requests for Production (Rules 34 and 45)

v) Asking Questions in Writing, Seeking Admissions: Interrogatories and Admissions (Rules 33 and 36)

vi) Asking Questions in Person: Depositions (Rule 30) and Physical and Mental Evaluations (Rule 35)

vii) Pretrial Witness Lists and the Pretrial Order

c) The Scope of Discovery
i) Limited by Rule 26(b)-(c) in the following ways; relevance, proportionality, privacy, privileged

ii) Relevance

(1) Rule 26(b)

(a) Changed in 2015; used to say that discovery need to be admissible at trial, only needs to reasonably lead to admissible evidence (no longer the Rule)
Now; “parties may obtain discovery regarding any nonprivileged matter that is relevant to any party’s claim or defense and proportional to the needs of the case… Information within this scope of discovery need not be admissible in evidence to be discoverable.”
The change has not really changed discovery practices. One theory is that the new “proportionality” provision was already being read into the Rules by the courts.

(2) Favale v. Roman Catholic Diocese of Bridgeport Plaintiff is seeking damages for sexual harassment, retaliation, defamation, intentional and negligent infliction of emotional distress, negligent hiring, negligent supervision, and other causes of action. Plaintiff is trying to obtain a psych history of a school principal and the plaintiff’s supervisor. The court says the history is irrelevant to her claims because it does not show anything required by the substantive law to prove the claim of sexual harassment (claim was for sexual harassment; psych history was for anger management. One does not prove the other)
iii) Proportionality and Privacy

(1) Rule 26(b)(1), 26(b)(2), and 26(c)

(a) Overly burdensome – Price
(b) Invasive of privacy rights – Rengifo
(i) Both Price and Rengifo were decided prior to the 2015 amendments to Rule 26 that added the explicit proportionality language
(2) Price v. Leflore County Detention Center Plaintiff, decedent’s mother, wanted records of medical treatments in the jail the decedent died at for 10 years. Defendant says their recording keeping would make recovery of the items burdensome. Court rejects this argument and says their poor record keeping should not be an out to providing documents, but the court decides to limit the time frame to the beginning of the defendant’s employment at the detention center.
(3) Rengifo v. Erevos Enterprises, Inc. Employee sues employer to recover wages under state and federal laws. Defendant requests discovery regarding the plaintiff’s immigration status, SSN, and authorization to work in the US. Defendant argues this is relevant to confirm amount of hours worked and truthfulness and credibility of plaintiff. Courts says some of this information is relevant and some of it is not, but regardless of its relevance, ordering its disclosure would produce a harm which outweighs the benefit because it would burden the plaintiff and deter individuals form bringing suit. 
(a) Rule 26(c) was the grounds “the court may issue an order to protect a party or person from annoyance, embarrassment, oppression, etc.”
iv) Privilege

(1) Rule 26(b)(1)

(2) Even if information is relevant for discovery purposes, it may still not be discoverable if certain privileges apply. The law has determined it is not acceptable to get certain information from certain sources (e.g., attorney-client privilege).
(a) The attorney-client privilege protects the communication between the two parties, not the underlying facts Those may be discovered through methods that do not involve disclosure of the communication.

(3) Privilege may be waived by producing privileged documents or by affirmatively putting something at issue (E.g., intentional infliction of emotional distress claim will waive privilege held by a psychotherapist who treated the plaintiff after the incident)

(4) Rule 26(b)(5)(A) and (B)
(A) When something is withheld from discovery for reason of privilege, it must be explained why it was withheld (without revealing the privileged information) so the requesting party may challenge the privilege assertion if they desire
(B) There is some recourse for inadvertent disclosure. Accidental production does not lead to immediate waiver as long as the producing party timely notifies. The section codifies a procedure for dealing with accidental produced privileged information. 
v) Trial Preparation Material

(1) Hickman v. Taylor Hickman is a deceased sailor whose estate is suing a tug owner accused of causing his death. The defendant’s attorney gathered information about the accident in anticipation of the suit. Plaintiff asked for this information to be produced through interrogatories and requests for production. The attorney refused and the court ordered him imprisoned until he produced. On appeal, the court decides the information does not need to be disclosed despite the fact that is was highly relevant and non-privileged. Court makes this decision reasoning that attorneys would avoid putting ideas in writing or would write them in misleading ways, such a ruling would incentivize against full trial preparation, attorneys should not be witnesses against their clients, not sporting to rely on “borrowed wits” of opponent, it would counter the traditions of the adversarial system and demoralize attorneys.

(2) Rule 26(b)(3) became part of the FRCP after Hickman but created protection (and exceptions) for attorney trial preparation materials.

d) Experts

i) A person whose testimony will – because of his or her specialized knowledge, skill, experience, or education – assist the trier of fact in understanding the facts and reaching a conclusion about a contested issue in the case.
ii) Two different types of experts

(1) Testifying experts

(a) Their identity must be disclosed and a report must be prepared for the opposition who will likely want to depose the expert.

(2) Non-testifying experts

(a) If the expert is not going to testify, their name does not need to be disclosed and no report is needed.

iii) Thomspon v. The Haskell Co. Plaintiff was seeking a psychologist’s report. The report was prepared by the psychologist within ten days of her termination from her job which spurred the cause of action. Defendant could ask for an evaluation now (Rule 35- allows request of physical/mental condition when it is at issue), but it would not give the same information because it is far after the incident spurring the suit. Court says this is discoverable because the key was the time period and this is the only way to get that information.
iv) Chiquita International Ltd. v. M/V Bolero Reefer Chiquita sent a marine surveyor to inspect equipment right after a ship had arrived to port carrying goods which were damaged. The inspection was performed in preparation for potential suit. The court does not allow discovery of the expert witness here because International could have obtained this information- they knew they had lost the cargo. This was information the adversary could have obtained themselves. The fact that the opposing party could have obtained the information distinguishes this case from Thompson
e) Ensuring Compliance and Controlling Abuse of Discovery

i) Rules 26(g) and 37 apply in preventing discovery

(1) Rule 26(g) is similar to Rule 11 except that it allows attorney’s fees as a sanction for violation in many cases. 

(2) Rule 37 allows for some sanctions immediately when behavior occurs. (e.g., party failing to attend her own deposition. Rule 37(d) allows for immediate sanctions as opposed to moving to compel and then seeking sanctions)

(a) Rule 37(c) allows for immediate sanctions for failing to disclose certain information in initial disclosures

(b) Rule 37(b) allows additional sanctions when court orders and then the party still does not comply

ii) Types of Discovery Disputes

(1) Rule 37(e) covers failure to protect electronically stored information
(2) Zubulake v. UBS Warburg LLP Large corporation failed to preserve electronic copies of certain evidence. The attorneys for the corporation did issue a litigation hold, but failed to make sure the information was protected from spoliation. The court allowed for an adverse inference instruction; missing evidence was presumed to be in favor of the plaintiff.
(a) Current Rule 37(e) allows an adverse instruction when the documents are intentionally destroyed.
iii) Remedies: Management and Sanctions

(1) Security National Bank of Sioux City v. Abbott Laboratories Counsel made “hundreds of unnecessary objections and interruptions” to deposition questions, most of which “completely lacked merit and often ended up influencing how the witnesses responded to questions.” The court ordered the attorney to produce a video explaining the holding and rationale of the opinion, and providing specific steps lawyers must take to comply with its rationale in future depositions in any federal and state court. An example of a court’s wide discretion in sanctioning.
5) Resolution Without Trial

a) Resolution can occur at any point; default and default judgment; involuntary dismissal; voluntary dismissal; settlement; alternative dispute resolution, mediation or arbitration.

b) The Pressure to Choose Adjudication or an Alternative

i) Default and Default Judgments

(1) Doing nothing in response to being served will lead to this outcome

(a) Governed primary by Rule 55, but Rule 54(c) too. Rule 55 sets forth two-part process:
(i) Entering a default
1. Defendant must show up and defend or he defaults.

(ii) Default judgment

(b) Rule 55(c) lays out the possibility to set aside an entry of default. The standard is that a default may be set aside for “good cause;” a low bar.
It is, however, easier to set aside a “default judgment”

(c) Rule 60(b) says how to set aside a default judgment

(i) Allows a judge to set aside for a host of enumerated or “any other reason that justifies relief”

(2) Peralta v. Heights Medical Center The Texas standard was that a default or default judgment would be set aside if the defendant had a meritorious defense. US Supreme Court said this standard was invalid because in the case where the defendant did not have proper service, he would have had other options (settlement, impleader, or other options) even without a meritorious defense. The Court found that the Texas rule violated procedural due process.
ii) Involuntary Dismissal

(1) Under Rule 41(b) an involuntary dismissal may occur if the plaintiff

(a) Fails to prosecute

(b) Fails to comply with the Rules

(c) Fails to comply with a court order

(i) E.g.;

1. A Rule 16(b)(1) scheduling order

2. Discovery orders

3. Others

iii) Avoiding Adjudication

(1) Pretrial Conferences Under Rule 16

(a) Purposes enumerated by the Rule

(i) Expediting the disposition of the action;

(ii) Establishing early and continuing control so that the case will not be protracted because of lack of management;

(iii) Discouraging wasteful pretrial activities;

(iv) Improving the quality of the trial through more thorough preparation, and’

(v) Facilitating the settlement

(b) A court cannot force the parties to settle, but it may order mandatory mediation or arbitration.
iv) Voluntary Dismissal

(1) Rule 41(a)(1)(A)(i) allows a plaintiff to dismiss any time before the defendant answers

(a) Allows the plaintiff voluntarily to dismiss at any time before the defendant has answered; after that point the court’s permission or agreement of the other side is necessary

(2) Rule 41(a)(1)(A)(ii) permits the plaintiff to dismiss a suit at any time if all parties agree

v) Contracting for Private Adjudication: Arbitration and Its Variants

(1) Many large companies include arbitration clauses in their contracts because they protect against some of the costs and features of modern litigation

(2) The Federal Arbitration Act was passed broadly endorsing arbitration and agreements to arbitrate
(3) Ferguson v. Countrywide Credit Industries, Inc. A contract for employment contained an arbitration clause. The court invalidated it as unconscionable; one of the reasons included in the FAA for not enforcing an arbitration clause.
(4) AT&T Mobility LLC v. Concepcion Plaintiffs are two customers of AT&T who sue for AT&T’s claim of free phones which actually cost around $30 in taxes. A contract the plaintiffs signed included a provision prohibiting class actions and requiring arbitration. Plaintiffs’ lawyer brought the suit in CA anyway believing they had a favorable unconscionability argument. However, the Supreme Court disagreed and found that CA’s interpretation was preempted by the FAA and the arbitration clause in the contract was enforceable.
c) Summary Judgment

i) Motions which may dispose of a case:

(1) 12(b)(6) motion to dismiss for failure to state a claim
(a) Court looks at the face of the complaint
(b) Must be filed in the first response within 21 days of the complaint

(c) First effort to get the case thrown out

(2) 12(c) motion for judgment on the pleadings

(a) Judge looks at the complaint and answer but not anything beyond that
(3) 56 motion for summary judgment

(a) Court looks at the evidence

(b) Can come at any time up to 30 days after the end of discovery

(c) Last effort to get the case thrown out

(d) The question raised is, do we need a trial to figure this out?

(4) 50 motion for judgment as a matter of law

	12(b)(6)
	Summary Judgment

	Dismiss for Failure to State a Claim- Rule 12(b)(6)

a) Record= pleading that states a claim (complaint, counterclaim, etc.)

b) Tests legal logic

c) Filed before answer

d) If granted:

-Dismissal

-No discovery
	Summary Judgment- Rule 56

a) Record= preview of trial evidence; disregard pleading

b) Tests facts

c) Filed any time until 30 days after the close of discovery

d) If granted:

-Judgment “on the merits”

-No further discovery and no trial


ii) What tasks require trial?

(1) Trials are not necessary to announce rules of law.

(2) Trials are necessary to decide contested facts that cannot be resolved on paper

(a) Conflicting evidence

(b) Credibility of witnesses

(3) Trials are often necessary to apply the law to the facts

	Question of Law 

(for judge)
	(
	Mixed Questions of Law and Fact
	(
	Question of Fact 

(for jury)

	What is the speed limit?

Is consent a defense?

How long is the statute of limitations?
	
	Was there substantial performance of this contract?

Did the doctor adhere to the standard of care?

Would a reasonable person fear imminent assault?
	
	How fast did defendant drive?

Did plaintiff consent?

When did acts occur?


iii) Summary Judgment in Action: The Burdens on the Moving and Nonmoving Parties
(1) Celotex Corp. v. Catrett Decedent’s wife suing defendant alleging her husband’s death was caused by asbestos exposure. Plaintiff submitted a transcript of a deposition of the decedent, a letter from an official of one of the decedent’s former employers whom petitioner planned to call as a trial witness, and a letter from an insurance company to respondent’s attorney all tending to establish that the decedent had been exposed to petitioner’s asbestos products. Defendant moved for Rule 56(a) summary judgment pointing to an absence of evidence that plaintiff was exposed to its products. Supreme Court upheld granting of this motion.
(a) Rule: a defendant can prove that it was not him or point out that the plaintiff cannot show that it was him to succeed on summary judgment. The plain language of Rule 56(a) mandates the entry of summary judgment, after adequate time for discovery against a party who fails to make a showing sufficient to establish the existence of an element essential to that party’s case, and on which that party will bear the burden of proof at trial.
iv) Summary Judgment in Action: How Courts Should Assess the Evidence

(1) Tolan v. Cotton Police officer mistakenly believes plaintiff was driving a stolen car and in an exchange the details of which were disputed by the officers on the scene, the plaintiff, and three witnessing family members, the plaintiff was shot by the police officer. Summary judgment was improper here because all the evidence must be weighed, not just that presented by the moving party. 
(2) Bias v. Advantage International, Inc. Bias died of a drug overdose. His estate is suing his agent who was supposed to have secured a life insurance policy for Bias. There was testimony from Bias’s friends and others who had seen him using drugs and testimony from his parents and coach that he never used drugs and always passed drug tests. Summary judgment was granted to defendant despite the conflicting evidence. The summary judgment was proper because the testimony presented by plaintiff did not discount evidence provided by defendant. 
v) Rule 56(a) also allows partial summary judgment

(1) Summary judgment may be granted on each part of a claim or defense.

6) The Trier and the Trial

a) A right to a trial by jury for civil cases is in the Seventh Amendment. Federal rules regarding jury trial always prevail in federal courts even when there is a diversity issue; they trump Erie issues.
b) The Seventh Amendment has been interpreted to mean that jury unanimity is required.
c) In addition to the 7th Amendment, there are some statutes which provide for a right to a jury trial in some scenarios

i) But when such a statute does not exist, a distinction between courts of law and courts of equity, a remnant of history where the two courts were separate, needs to be made to determine whether a jury trial is required.
(1) Courts of law granted jury trials and handled items such as money damages
(2) Courts of equity did not grant jury trials and handled items such as injunctions, declaratory relief and other equitable relief.

ii) What happens when a party seeks both money damages and equitable relief?
(1) Courts have formulated a 2-part test:

(a) Find the closest historical analog to the present claim

(b) Look to the remedy sought; if there are damages, err on side of jury trial

d) Rule 38 outlines the process for demanding a jury trial. Failure to serve a demand for a jury trial waives the right to a jury trial

e) Sharing Power with a Jury

i) Choosing Jurors

(1) Rule 48: Requires at least 6 and no more than 12 jurors
(2) Jury Pool:

(a) Sometimes called a “venire”

(b) Potential jurors summoned to court

(c) Must be from a “fair cross section of the community” (28 USC §1861)
(3) Voir Dire

(a) Opportunity to question prospective jurors orally or in writing (or both) to identify unbiased jurors who can fairly decide cases
(b) Rule 47(a)

(4) Jury challenges

(a) Peremptory (Rule 47(b))

(b) For Cause
f) Judges Guiding Juries

i) Instruction and Comment

ii) Excluding Improper Influences

iii) Size and Decision Rules

g) Judges Controlling Juries: The Directed Verdict

i) Rule 50 judgment as a matter of law is placed. 
	Summary Judgment (Rule 56)
	Judgment as a Matter of Law (Rule 50(a))

	a) Before trial (no later than 30 days after close of discovery)

b) Based on documents

c) No “genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law”
	a) At trial (after nonmoving party “fully heard,” but before submission to jury)

b) Based on trial evidence

c) “A reasonable jury would not have a legally sufficient evidentiary basis to find for the nonmoving party”


ii) Reid v. San Pedro, Los Angeles & Salt Lake Railroad Dealing with Rule 50 judgment as a matter of law. Plaintiff’s cow struck by defendant’s train. Plaintiff alleges the cow walked through a part of the fence which was in disrepair which would make defendant liable. Defendant argued the cow walked through a gate left open by plaintiff which would make plaintiff liable. Court says directed verdict should have been granted because plaintiff did not meet its burden of proof. The evidence pointed to equal possibilities and the plaintiff did not prove its theory.
iii) Pennsylvania Railroad v. Chamberlain Plaintiff’s decedent killed in train yard. Plaintiff says the injury was caused by a crash due to negligently operated train cars. Defendant presents three witnesses who said no such crash occurred. Plaintiff’s witness did not see the event but saw things immediately before and after the crash. Plaintiff’s witness did not testify to the actual happening of one event or the other. It did not provide evidence that there was a crash. Defendant moved for directed verdict which was properly granted.
h) Judges Undoing Verdicts: The New Trial

	Renewed JMOL; Rule 50(b)
	New Trial; Rule 59

	Result: Judgment
	Result: New trial

	Timing: After trial, but no later than 28 days after the entry of judgment
	Timing: After trial, but no later than 28 days after the entry of judgment

	Record: Trial evidence
	Record: Trial evidence plus any new evidence

	Standard: “A reasonable jury would not have a legally sufficient evidentiary basis” to find for nonmoving party
	Standard: “Any reason for which a new trial has heretofore been granted”


i) Why grant a Rule 50(b)?

(1) The verdict is against the great weight of the evidence (justifies a new trial)

(2) Entering judgment contrary to a jury is incredible rare
(3) Rule 50(a) and (b) JMOL

(a) To the extent these are granted, most judges wait until a renewal because, though it is less efficient, the judge can see the jury verdict and if he decides the same way, he can refrain from interfering and granting the motion

(i) If the judge grants a 50(a) in error, a whole new trial is needed. If 50(b) is granted, the jury either decides the way the judge would or, if the judge granted in error, the court of appeals would be able to simply reinstate the jury verdict.
ii) Under Rule 50(c), a party may move for JMOL and in the alternative, for a new trial under Rule 59(a)

(1) They are combined by Rule 50(c) because they both must be moved for in the same period of time, if the trial judge gets an “in the alternative” motion, he can grant JMOL but if reversed on appeal, new trial. This sets forth what happens if successfully appealed. Otherwise, the court of appeal would need to determine whether to reinstate a jury verdict or try a new case

iii) The Justifications for New Trials

(1) Rule 59 New Trial; “Any reason for which a new trial has heretofore been granted.” What does this mean?

(a) Flawed Procedures

(i) Legal errors by the trial judge

1. Incorrect jury instructions

2. Incorrect evidentiary rulings

(ii) Attorney misconduct

(iii) Jury misconduct

(b) Flawed Verdicts

(i) Jury verdict contrary to the “great weight” of evidence

(ii) Even if the trial was perfect, the judge may conclude that the result of the trial is unjustifiable

(c) Lind v. Schenley Industries Dealing with a flawed verdict. Plaintiff and his secretary testify that his supervisor promised him a 1% sales commission (this would have made the plaintiff the highest paid employee in the company besides the president). Defendant entered evidence that, despite non-payment, the issue of the commission was never raised until the suit. Here is what happened in Lind
(i) Trial and defendant moved for Rule 50(a) JMOL

(ii) Jury verdict in favor of plaintiff

(iii) Post-trial motions by defendant

1. 50(b); renewed JMOL

2. 59(a); in the alternative, new trial Rule 50(b)(2)

(iv) Trial judge ruled on post-trial motions

1. 50(b); JMOL granted for defendant

2. 59(a); conditionally granted new trial motion Rule 50(c)(1)

On appeal, the granting of the alternative motion was found to be improper. There was not enough to counter the jury. But the Lind court does not say what would be enough. The court also says that the standard the appellate court must apply in reviewing the trial court’s decision on the motion is “abuse of discretion.”
(2) Jury is a black box, the only things we can examine for error are the evidence, arguments, and instructions and the verdict.
(3) Investigating the jury’s thought process is prohibited, but Rule 49 allows for a jury to be asked questions depending on the verdict form
(a) General verdict: verdict for X, and award of Y. No more information on how the decision was reached
(b) Special verdict: asks the jury questions on the ultimate fact issues presented to the jury. Then the judge can make a judgment as matter of law. This means the parties know exactly what the jury found.

(c) General verdict with interrogatories: get the general verdict and ask the jury to explain what they found on ultimate fact questions to just double check the jury verdict.

iv) Conditional New Trials

(1) Remittitur

(a) Reduction to a damage award by the judge

(b) Generally, constitutional

(2) Additur

(a) Addition to a damages award by the judge

(b) Generally, unconstitutional as a violation of the 7th Amendment 

7) Appeal

a) Appeals to a circuit court are a right and most appeals go to a regional court of appeals in front of a 3 judge panel (unless en banc, then 11 judges)

b) Only aggrieved (the party which received an adverse judgment) parties may appeal a final decision

c) When a Decision May Be Reviewed: “Finality”

i) The Final Judgment Rule

(1) “The court of appeals… shall have jurisdiction of appeals from all final decisions of the district courts…” 28 USC §1291

(a) Generally, this means that the trial court has entered final judgment on all claims against all parties

(b) There are exceptions;

(i) Rule 54(b) – when there are multiple claims/ parties

1. When multiple claims or parties are joined, some decisions are appealable prior to the end of the enter suit. Do not want to punish parties for use of the liberal joinder rules.
(ii) 28 USC §1292(a) – injunctions

1. Injunctions may be appealed when granted

(iii) 28 USC §1292(b) – certification

1. When a district court judge issues an order which contains a large question of law which could have a difference of opinion, the court may recognize the difference and issue an order in a away so that if the higher court agrees they may take up the issue immediately

(iv) Many others

(c) Decisions on discovery, pre-trial motions which are denied, etc. are not final decisions, they are interlocutory decisions and are not appealable until final judgment, the complete close of the case.

(2) Appellate Jurisdiction and the Final Judgment Rule

(a) Liberty Mutual Insurance Co. v. Wetzel Plaintiff sues for discriminatory employment practices at Liberty Mutual raising issue with their maternity leave policy. The trial court entered summary judgment as to the defendant’s liability for the claim, but did not decide on the remedy. The case was appealed to the Supreme Court which raised the issue of final judgment on its own. Court said this was not final judgment. 
d) Grounds for Reversal

i) Reversible error occurred in the trial court and 
ii) The error was not “harmless” (i.e. it could have affected the outcome)

e) Standards of Appellate Review

	Most Deference to the Trial Decision
	Clear Error; standard applied to factual findings (when jury used, no factual findings usually. When bench trial, judge will make specific findings of fact)

	↑

↓
	Abuse of discretion; standard for situations where trial court makes judgment call where there is a range of acceptable answers

	Least Deference to Trial Decision
	De Novo Review; for a purely legal question. Court of Appeals gives no deference to trial court decision. Usually applied to decisions where there is a right and wrong decision


f) Scope of Review

i) Law and Fact

(1) Anderson v. Bessemer City Anderson was a female applicant for a recreation director position. Employer hired a male instead for the position. Court of Appeals reversed the trial court’s decision deciding to interpret a transcript of testimony in another way then the trial court did. This was not clearly erroneous and therefore not a ground for reversal.
ii) Harmless Error

(1) Harnden v. Jayco, Inc. Plaintiff purchase an RV which he claimed was replete with defects. Dealer submitted a report made by a technician tending to show that there were no defects. The report was submitted in an inadmissible form but the trial court allowed it and granted summary judgment based on it. Plaintiff appealed the decision to allow the admission of the document, but court of appeals says it was harmless error because all the defendant needed to do was get a properly formatted version which would have been easy and would not have changed the outcome because plaintiff did nothing to refute the content of the form
8) Respect for Judgments

a) Claim Preclusion

i) A party is precluded from brining the same claim in subsequent lawsuit.

(1) Formerly known as “res judicata,” “bar,” “merger,” and “the rule against splitting claims”

ii) Precluding the “Same” Claim

(1) A claim is precluded in Lawsuit 2 when:

(a) It is the same claim asserted in Lawsuit 1; and

(b) The claim is asserted by the same claimant against the same responding party; and

(c) Lawsuit 1 resulted in a valid and final judgment; and

(d) The judgment in Lawsuit 1 was on the merits
(2) Efficiency

(a) Frier v. City of Vandalia Plaintiff files two lawsuits. The first is in state court for replevin against the City for return of cars which the City won. The second suit was filed in federal court alleging violation of due process seeking compensatory and punitive damages. Court of Appeals determined the second claim was precluded by the first. 
(3) The Same Claim Requirement

(a) A claim in Lawsuit 2 is the same claim as Lawsuit 1 when it could have and should have been asserted the first time

(i) Could have been asserted

1. Factually and legally possible to litigate the first time
2. Asks the questions; were all the facts known at the time? And, are you jurisdictionally barred from adding the second claim to the earlier lawsuit?

(ii) Should have been asserted

1. In some jurisdictions: arises from the same transactions (focus on events)

a. Claims arise from the same set of facts

b. Majority view

2. Other jurisdictions: arises from the same “cause of action” (focus on legal theories)
a. Claims represent the same cause of action

b. Used by minority of states

c. Variations: identical elements; claims involve the same “primary rights” (e.g. torts of assault and battery)
Evidence from lawsuit 1 would prove all the elements of lawsuit 2

(4) Consistency—The Logical Implications of the Former Judgment

iii) Between the “Same” Parties

(1) The second litigation must involve the same claimant against the same responding party

(a) Claims are between the “same parties” when claim in lawsuit 2 is asserted by the same claimant as in lawsuit 1 against the same defending party as in lawsuit 1

(i) Exceptions

1. Parties in privity

a. Parties in privity stand in the shoes of earlier litigants

(b) Court in Taylor v. Sturgell said parties in privity when:

(i) Successor in interest to party in earlier suit

(ii) Agreement to be bound by earlier result

(iii) Adequate representation in earlier suit (e.g., trustee)

(iv) Party assumed control of earlier litigation (e.g., insurance)

(v) Special statutory system (e.g., bankruptcy)

(2) Taylor v. Sturgell Two vintage aircraft enthusiasts. One fills Freedom of Information Act (FOIA) request which is rejected and then sues for the documents and lost. The second enthusiast, a friend of the first, sues and the trial court finds that because he was “virtually represented” by the first enthusiast, he was precluded.
iv) After a Final Judgment

(1) Court has entered final judgment (as opposed to pretrial or interlocutory order)
(2) Rule 54(b) allows a trial court to enter final judgment on one or more, but not all, claims or parties. Trial court just must find that there is no reason to delay appeal of the claim.

v) Valid Judgment
(1) “Valid” does not mean “correct”

(2) “Valid” means court 1 has power to bind the parties to the dispute

(a) Personal jurisdiction over the parties (required under preclusion law of all states)

(b) Subject matter jurisdiction
vi) Judgment on the Merits

(1) “On the Merits” = a decision from a proceeding where the party who is now precluded had a fair opportunity to prevail on the merits

(a) Full jury trial

(b) Judgment as a matter of law (Rule 50(a))

(c) Summary judgment (Rule 56)

(d) Dismissal for failure to state a claim (Rule 12(b)(6)) may have preclusive effect in the situation where the party is unable to state a claim. But not like in Twiqbal situations where it would be unclear that the dismissal would have preclusive effect.
(e) Dismissal for failure to prosecute or violation of court rules (16(f) or 41(b)) are on the merits because the parties had the opportunity to prove their claims.
vii) Claim preclusion may be included as an affirmative defense in an answer (Rule 8(c)- Res Judicata)

(1) Can use 12(b)(6) citing to the previous decision (a way around the limitation of 12(b)(6) only allowing the pleadings to be looked at

b) Issue Preclusion

i) Someone is precluded from contesting particular issues in a subsequent lawsuit

(1) Formerly known as “collateral estoppel”

ii) A party may be precluded from re-litigating an issue in Lawsuit #2 when:

(1) It is the same issue decided in Lawsuit #1
Different from claim preclusion which bars an entire claim
(2) The issue was actually litigated and determined in Lawsuit #1; and
Different from claim preclusion which only requires opportunity to litigate

(3) Lawsuit #1 resulted in a valid and final judgment; and
(4) The determination of the issue was essential to the judgment in Lawsuit #1

(5) The precluded party had adequate opportunity and incentive to litigate the issue in Lawsuit #1

(6) [In a minority of states; the party benefitting from preclusion must have been a party to Lawsuit #1 (mutuality requirement).]
iii) Claim preclusion may be used only defensively
iv) Issue preclusion can be used either defensively or offensively
v) The Same Issue

(1) An “issue” for purposes of issue preclusion is a case-specific decision regarding facts or the application of law to fact

(a) E.g., did defendant run the red light?
did defendant breach her duty of care?
was the lawsuit barred by the statute or limitations?

vi) An Issue “Actually Litigated and Determined”

(1) The issue must have been litigated and the trial court must have made a decision on that issue

(a) Why? Claim preclusion is to encourage efficiency whereas issue preclusion has other objectives; aimed more at preventing inconsistent results or to “preserve the integrity of a prior judgment”

(b) But how do we know when an issue has been decided?

(i) In a bench trial, a judge must enter findings of fact under Rule 52

(ii) In a jury trial, the particular issues may be unknown. The only thing that is known is liability

(c) Illinois Central Gulf Railroad v. Parks Married couple collide with train. Both injured and filed suit. In the first suit, both husband and wife sue for wife’s injuries and the husband for loss of consortium. Wife wins, but husband recovers nothing. In the second suit, husband sues for his personal injuries. The second suit was not barred by claim preclusion because they involved different causes of action. But issue preclusion was the sticking point. Court holds the husband was not precluded from litigating his contributory negligence in the second case. The first jury awarded the husband nothing so the court considered whether this meant the jury found him contributorily negligent. The court of appeals says the trial court did not explain why it awarded the husband nothing so that there could be other explanation. 
(d) At the end of the day, if the reasoning behind a decision is unclear, it cannot be said that the issue was actually determined (though it may have been actually litigated)

vii) Valid and Final Judgment

(1) Same as claim preclusion

(2) Valid; court had power to bind the parties

(3) Final; litigation completely over in the trial court

viii) An Issue “Essential to the Judgment”

(1) There is an open circuit split on the meaning of this
(a) Some say if there are two alternative grounds, you cannot say either was essential because you have the other. Therefore, neither issue is precluded because the determination was not essential because there is an alternative explanation (the modern view)

(b) Others say that both would be precluded from re-litigation

ix) Precluded party had adequate opportunity and incentive to litigate the issue in suit 1
(1) Every jurisdiction requires the precluded party was a party in the first lawsuit

(2) Party against whom preclusion is being asserted must have participated in suit 1
(3) Rules vary on whether the party asserting issue preclusion must also have been a party in the first lawsuit

(a) “Mutual” issue preclusion (older rule): party asserting issue preclusion must have also been party to first lawsuit

(b) “Non-Mutual” issue preclusion (new rule): party asserting issue preclusion is not required to have been party to first lawsuit
(4) Different uses of issue preclusion

(a) Defensive: being asserted by the defendant

(b) Offensive: being asserted by the plaintff

(5) Parklane Hosiery Co. v. Shore SEC sued Parklane in an enforcement action. Bench trial results in judgment for plaintiff; defendant issued materially false proxy statement and defendant must submit revised SEC filings. In the second lawsuit, Shore sued Parklane bringing a shareholder class action And the court found the defendant (offensive use) was precluded from arguing its proxy statement was not materially false. Parklane holds that non-mutual, offensive issue preclusion is acceptable on the facts.
x) Issue preclusion is not automatic. Courts have discretion in apply. Supreme Court says trial courts in exercising their discretion should look to:
(1) Whether plaintiff has taken a “wait and see” attitude about the first suit but could have joined the first suit

(2) Circumstances where the defendant in the first suit did not litigate too hard (either because stakes were too small or forum was inconvenient)

(3) It may not have been possible for defendant to litigate fully in the first case because of rules restricting them (e.g., rules of discovery stricter in the first case then they would be in the second case
(4) There may be more than one or more inconsistent judgment on the issue (if so it would not make sense to grant on preclusion but not the other)

9) Review

a) Rule 20

i) Permissive Joinder: Plaintiff may join together as plaintiffs, or join together defendants, if assert claims that:

(1) Arise out of the same transaction, occurrence or series of transactions and occurrences, and
(2) If any question of law or fact common to these persons will arise in the action

b) Rule 19

i) Deals with a situation when someone not invited should be joined (and whether the lawsuit needs dismissed if the party cannot be joined)

(1) Rule 24; intervention, different than Rule 19, but also deals with a party coming into the lawsuit which was not joined in the first place)

ii) Decision Tree

(1) Is the absentee “required” under 19(a)

(a) If YES, continue to step 2 (formerly known as “necessary party”)

(b) If NO, stop Rule 19 inquiry and proceed with the action

(2) Is it “feasible” to join the absentee (defined by 19(a)(1) = proper personal and subject matter jurisdiction)?
(a) If YES, court orders a party to join the absentee under Rule 19(a)(2), and then proceed with the action

(b) If NO, continue to step 3

(3) Do equity and good conscience require the action to be dismissed under 19(b)?

(a) If YES, dismiss the action (formerly known as “indispensable party”)

(b) If NO, proceed with the action (with limitations if needed)

iii) Factors for determining equity and good conscience (Rule 19(b)):

(1) The extent to which a judgment rendered in the person’s absence might prejudice that person or the existing parties;

(2) The extent to which any prejudice could be lessened or avoided by:

(a) Protective provisions in the judgment;

(b) Shaping the relief; or

(3) Other measures;

(4) Whether a judgment rendered in the person’s absence would be adequate; and

(5) Whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder.
