I. Litigation
	A. Remedies or Relief
		1. Damages (“Monetary Relief”)
			a. Compensatory Damages
				i. Special damages (objectively quantifiable amount)
				ii. General damages (subjectively assigned amount)
			b. Punitive Damages
			c. Nominal Damages (symbolic $1)
		2. Injunction (“Injunctive Relief”): Order to Perform (or Avoid) Specified Activity
		3. Declaration (“Declaratory Relief”): Statement of Legal Obligations and Rights

	B. Standards for Appeal
		1. De Novo
			a. For legal questions with only one correct answer
			b. TC decision gets no special deference
		2. Abuse of Discretion
			a. For judgment calls with a range of correct answers
			b. COA defers to TC unless it “abused” its discretion by going beyond acceptable range			3. Clear Error
			a. For factual findings by the trier of fact (judge or jury)
			b. Defer to TC unless error is overwhelmingly evident

	C. Preclusion
		1. A person is precluded from re-litigating certain things if there has already been one fair 				opportunity to litigate 
			a. Identical claims (P brings suit against D for same negligence claim)
[bookmark: _GoBack]			b. Related claims (P brings suit against D for car damage, then another suit for driver 					injuries)

	D. Pre-Trial Phase
		1. Forum Selection
			a. Personal Jurisdiction (PJ)
				i. Power over the person
				ii. Can the court issue orders binding these people?
			b. Subject Matter Jurisdiction (SMJ)
				i. Power over the subject matter
				ii. Can the court issue orders in this type of dispute?
			c. Venue
				i. Geographical location 
				ii. W/i a multi-court system, is this the right location?
		2. Information Exchange
			a. Notice & Service of Process (ie: “Attention:  you have been sued.”)
			b. Pleadings (“Here is what the lawsuit is about.”)
			c. Discovery (ie: “What will your evidence be at trial?”)
		3. Resolution w/o Trial
			a. By the Parties
				i. Settlement
				ii. Default (forfeit/failure to prosecute)
			c. By the Court (Dispositive Motions)
				i. Motion to Dismiss (Judgment on the Pleadings): inadequate pleadings
				ii. Summary Judgment: preview of evidence reveals no genuine dispute for						trial
				iii. Judgment as a Matter of Law: trial evidence allows only 1 possible result	


II. Service/Notice
	A. Service
		1. Particular method of informing D’s, as specified by statute, court rule, or common law tradition
		2. May be waived
		3. Rule 4 (Summons)
			a. “Service of Process” (the summons and complaint)
			b. Used to bring a party into the lawsuit
			c. Situations requiring special forms of service:
				i. 4(g): Minor or an Incompetent Person
ii. 4(i): U.S. and its Agencies, Corporations, Officers, or Employees
iii. 4(j): Foreign, State, or Local Gov.
iv. 4(n): Asserting Jurisdiction over Property or Assets (in rem actions)
d. 4(e): 
					i. 2(a): Personal service
					ii. 2(b): Substituted service
		4. Rule 5
			a. Service of subsequent litigation documents 
			b. Used to communicate w/ parties already served w/ process
		5. NDC v. Triad Holding  
			a. abode = seasonal/temporary home ok if D is living there at the time
			b. D can have two or more "dwelling houses or usual places of abode" provided each 					contains sufficient indications of permanence
			c. D having actual notice is irrelevant to whether service was proper

	B. Notice
		1. Constitutional std. requiring that D’s be informed that gov. action against them is pending			 (Due Process Clause – 5th Amend, and 14th Amend)
2. The Mullane Standard
	a. Requires notice reasonably calculated, under all the circumstances, to 	apprise 						interested parties of the pendency of the action
	b. Must be of such nature as reasonably to convey the required information and it must					afford a reasonable time for those interested to make their appearance						c. Means employed must be such as one desirous of actually informing the absentee 				might reasonably adopt to accomplish it
3. Personal Service (Mullane v. Central Hanover Bank & Trust Co.):
	a. Classic form of notice always adequate in any type of proceeding
	b. Not indispensible to residents
c. Unnecessary for nonresidents
d. Legal Functions:
	i. Provide notice
	ii. Establish PJ over D
4. Dusenbury (prison inmate): 
	a. Actual notice is not required, only attempted actual notice
	b. Due Process does not require heroic efforts
5. Jones v. Flowers (property tax sale): When mailed notice of a tax sale is returned unclaimed, the State must take additional reasonable steps to attempt to provide notice to the property owner before selling his property, if it is practicable to do so	
	


III. PJ
	
A. Original Std. (Pennoyer v. Neff)
	1. Principals of Public Law (ie: State Power)
		a. Every State possesses exclusive jurisdiction and sovereignty over persons and 						property w/i that territory
		b. No State can exercise direct jurisdiction and authority over persons or property 					outside its territory
	2. Court proceedings to determine the personal rights and obligations of parties over whom that			court has no jurisdiction do not constitute due process of law
	3. R: state cannot exert in personam jurisdiction w/o in-state service of process
		a. Exceptions:
i. D consents to jurisdiction
ii. “Status adjustment” (family law, divorce) for in-state P v. out-of-state 	D  
iii. D authorizes in-state agent to receive service
iv. State supervision of corporations created in-state
	4. Collateral Attack

B. Modern Std. (International Shoe) 
	1. Jurisdiction over 
	a. People in state
	b. Property in state if also min. contacts (Shaffer v. Heitner)
	c. People out of state where relevant in-state contacts make PJ reasonable
	2. In personam jurisdiction if:
		a. In-state D:
		i. Served in state (Pennoyer v. Neff)
			a. Even if on transient basis (Burnham)
				i. transient (“tag”) jurisdiction
				ii. Scalia: jurisdiction based on presence alone is validated by its 							pedigree (ie: it’s history in law)
			b. Must be proper service
	ii. Natural person domiciled in state
	b. Out-of-state D:
 	i. Consents via
	a. Voluntary appearance 
	b. Choice-of-forum provision (Carnival Cruise Lines v. Shute)
	ii. Implied consent
		a. Has authorized in-state agent to receive process (Hess v. Palowski)
	iii. Long-arm statute (Constitutional?)
			a. Minimum contacts (Shoe/Milliken v. Meyer): substitute for physical						presence
	i. General jurisdiction
a. Suit is unrelated to in-forum contacts
b. So many forum contacts that PJ is always proper
c. Continuous and systematic contacts
	i. Paradigm forum for exercising gen. jurisdiction is
		a. Individual: his domicile 
		b. Corporation: place of incorporation or principal place of business	
			i. Goodyear Dunlop Tires v. Brown - accident in France:
				a. where D’s contacts are so continuous and systematic as to 						render D at home in the forum
				b. regularly occurring sales in the forum are not enough
			ii. Helicopteros: mere purchases in the forum are not enough
	ii. Perkins: PJ proper for gen. jurisdiction when
		a. foreign corp. relocated to U.S.
		b. in U.S.: conducted business, held meetings, president lived, records and 					accounts were kept 				
ii. Specific jurisdiction
a. Suit is related to in-forum contacts 
b. Related and purposeful contacts
	i. Contract cases:
		a. McGee v. International Life Insurance: sufficient if suit is based on a contract 					which had substantial connection w/ the forum State
		b. Hanson v. Denckla
			i. when the trust was created there was no connection w/ the forum State
			ii. unilateral activity of P and nonresident D does not satisfy contact 						requirement
			iii. essential for D to purposefully avail itself of the privileges of the 						state (ie: invoking benefits and protections)  

		c. Burger King v. Rudzewicz
			a. PJ may not be avoided b/c D did not physically enter forum State
			b. PJ is proper when D deliberately engages in significant activities or 						has created continuing obligations w/ forum residents
			c. choice-of-law provision should considered (ie: purposeful availment)
	ii. Stream of commerce 
		a. WWV: 
		i. PJ may be asserted when a corp. delivers its products into the stream of 	commerce w/ the expectation that they will be purchased by consumers 	in the forum State
ii. Foreseeability: D’s conduct and connection w/ the forum State must 	be such that he should reasonably anticipate being haled into court there	
		b. Intent and Stream of Commerce (Asahi)
			i. O’Connor: intent to serve the market 	in the forum State
			ii. Brennan: awareness of product being marketed in the forum State
			iii. Stevens: consider volume, value, and hazardous nature of the 						components (ie: sale of 100,000 units annually)
		c. Grey v. American Radiator (water heater)
			i. use of D’s products in the ordinary course of commerce is sufficient 						contact w/ the forum State
			ii. irrelevant if an independent middleman is used (ie: incorporates D’s 						product into his own)
	iii. Defamation Cases:
		a. Calder v. Jones (National Enquirer): Effects test – fair warning is satisfied 					when D purposefully directed his activities at residents of the forum (ie: it was 					the focal point of the story and harm suffered (ie: CA activities, resident, sources, 				career, largest circulation)
		b. Keeton v. Hustler Magazine: D carrying on a part of its general business in the					forum State is sufficient to support PJ when the cause of action arises out of the					very activity being conducted, in part, in the forum State	iv. 					iv. Other cases:
		a. Kulko (child support): financial benefits accruing to D from a collateral 					relation to the forum State is not sufficient, unless the benefits stem from a 					constitutionally cognizable contact w/ the state
		b. Shaffer 
			a. In rem jurisdiction: 
				i. jurisdiction over property via attachment
				ii. jurisdiction reaches no further than the attached property
				iii. most often used in forfeiture actions
			b. Quasi in rem jurisdiction:
				i. Type 1 – establishes a party’s ownership of in-forum property  						as against the other parties
				ii. Type 2 – P asserts jurisdiction over D’s property, hoping to							use that property to satisfy a judgment obtained on other grounds
					a. Risk: if damages turn out to be more than expected, or						property value falls, court has no power to award more $ 						or a different property
					b. judgment is valueless in other state courts
					c. Full Faith & Credit Clause: Enforces other state’s 						judgments in a different state
			c. For fairness purposes, in rem and quasi in rem jurisdiction must also 					satisfy minimum contacts std.
				i. some courts: only when cause of action does not relate to 						property involved
iii. Improper: 
a. casual presence
b. random, fortuitous, or attenuated relationship (BK)
c. single or isolated activities “unconnected” to	the suit					
iv. Mixed results:
a. continuous activity of some sort in the state, but suit is unrelated to the activities (general PJ)
b. single or occasional acts in state, but the nature, quality, and circumstances of the acts are 	unrelated to the lawsuit (specific PJ)
v. Internet (Zippo/Revell)
a. Zippo Sliding Scale: Constitutional PJ is directly proportionate to the nature and quality of 	commercial activity that D conducts over the internet
b. Proper: Active site (ie: D engages in repeated online contacts w/ forum residents over 	the		internet)	
c. Improper: Passive site (ie: D simply posts info on internet)
d. Maybe: 
	i. Some interactive elements that allow for a bilateral info exchange
	ii. Examine “level of interactivity” and “commercial nature” of site
b. Reasonableness
	i. Maintenance of a suit must not offend “traditional notions of fair play and substantial justice” 	(Shoe/Milliken)
	ii. Burger King:
a. even if minimum contacts is met, if D can demonstrate that PJ would be fundamentally unfair, 		PJ may not be valid 
b. PJ must be “reasonable” (ie: balancing interests of parties)	
	iii. Factors (Asahi)
a. Intra-Forum Concerns
i. Burden on 
ii. Must create a “severe disadvantage” 	to ability to defend
iii. Interests of forum state
iv. P’s interest in obtaining relief
b. Inter-forum concerns
i. Judicial efficiency
ii. Shared substantive social policies (usually only in international cases)
iv. McIntyre Machinery v. Nicastro: in products liability cases, it is D’s purposeful availment that determines whether jurisdiction is consistent w/ traditional notions of fair play and substantial justice
	
	C. Liability
		1. Proprietor (Solo Proprietorship) 
			a. To settle judgment, P may obtain assets from:
				i. Company (ie: Booth law firm)
				ii. Owner (ie: John Wilkes Booth)
		2. Partnership
			a. To settle judgment, P may obtain assets from:
				i. Company (ie: Booth law firm)
				ii. Partner #1 (ie: John Wilkes Booth)
				iii. Partner #2 (ie: Mary Booth)
		3. Corporate 
			a. Limited liability
			b. To settle judgment, P may obtain assets from:
				i. Corporation only (not shareholders)

IV. SMJ
	1. Not Waivable
	2. State System:
		a. Courts of Limited SMJ: may only hear cases on particular topics (ie: probate court,				traffic court)
		b. Courts of General SMJ: may hear any cases not exclusively assigned to a specialized				court (ie: Superior Court – like in CA)
	3. Federal Sytem: 
		a. Only Courts of Limited SMJ (no General Courts)
			i. US District courts
			ii. Exec. Branch courts (ie: Tax court, Immigration court, etc.)

A. Diversity

· Art III, S. 2. C1
	1. Diversity: disputes b/t citizens of different states
		a. look at whole action (all D’s)
	2. Alienage: disputes b/t US citizen and foreign states, citizens, or subjects
		a. cannot have aliens on both sides unless also state citizens on both sides

· §1332 (Diversity of citizenship)
a)  Must be over $75,000 
	AND 
     b/t citizens of different states
		i. Citizen:
			a. Must be US citizen
			b. Must be domiciled in the state
			c. Natural person may be a citizen of only 1 state at a time
		ii. Domicile:
			a. A person’s “true, fixed, and permanent home and principal establishment” 					(Mas v. Perry  - creepy landlord)
			b. Initial domicile: state you were born in
			c. Change of domicile: 
				i. change of physical residence
					AND
				ii. intent to remain indefinitely	
		iii. Diversity:
			a. Complete (Strawbridge v. Curtiss): no D may be of the same state as any P				b. Exceptions:
				i. Domestic Relations	
				ii. Probate
		iv. Notes:
			a. Alien: 
				i. If admitted to U.S. for permanent residence (ie: green card), then 						considered a “citizen” of the State where he is domiciled
				ii. Otherwise, alien is a citizen of a foreign state
				iii. Cannot have aliens on both sides of dispute, unless there are also U.S. 					citizens on both sides of the dispute
			b. Unincorporated Entities (ie: partnership): citizen in every state where its					members are citizens (Belleville Catering v. Champaign Market Place)
		v. Aggregating claims to reach $75,000:
			a. 1 P, 1D: yes
			b. 1 P, multiple D: no
				i. unless joint liability for single harm
			c. Multiple P, 1 D: no
				i. unless harm is to a “common, undivided, or joint interest” (ie: 							3 negligence claims for damage to 1, jointly-owned artwork)
				ii. separate claims may not be aggregated, even when factually 							related
			d. Multiple P, multiple D:
				i. no

b) If P recovers less than $75,000, before costs or counterclaim, DC may deny costs or impose costs on P

c) Corporations are citizens of up to 2 states:
	i. State of incorporation
	ii. Principal place of business
	iii. For diversity purposes, both the state of incorporation and principle place of business 	must be diverse	(Randazzo v. Eagle Picher Industries)

1. The Erie Doctine:  When ruling on a state law claim, a federal court applies state 	substantive law and federal procedural law

B. Fed Q
 
· §1331 (Federal q): DC has orig. jurisdiction of all civil actions arising under Constitution, laws, or treaties of the U.S.

	1. Federal q must be:
		a. In a “well-pleaded complaint” (Louisville & Nashville RR v. Mottley – free R.R. 				passes for life)
i. To determine if claim “arises under”, imagine it was written by an honest, 			competent lawyer
	ii. Is a federal q presented?	
	ii. Ignore any federal q’s that may be raised by D in defenses or counterclaims				AND
b. Question must be federal
	i. Created by federal statute or regulation
		OR
	ii. “Embedded” (Grable & Sons v. Darue Engineering)
		a. state-law claim must necessarily raise a stated federal issue
		b. actually disputed 
			AND
		c. substantial
		d. which a federal forum may entertain w/o disturbing any 						congressionally approved balance of federal and state judicial 						responsibilities
		
· §1257 (Writ of certiorari): USSC may review any State SC decision involving U.S. treaties, statutes, or the Constitution.

C. Removal
		1. D may remove certain cases from state TC to federal TC
		2. Improperly removed cases are remanded to state TC
		
· §1441 (grounds for removal)

		a) Any civil action where federal courts have orig. jurisdiction 
		    may be removed by D or D’s
		    to the DC for the district and division where the action is pending
			i. must be accepted by all D’s who have been served at time of removal	

		b) General Rule:
			i. Fed. q cases: may be removed w/o regard to citizenship or residence of parties
		    In-State D Rule:	
			i. Diversity cases: may be removed only if none of the D’s is a citizen of the state where 					the case was brought 

		c) Federal Q:
			i. When a separate and independent §1331 claim 
		    	ii. is joined w/ otherwise non-removable claims
			iii. the entire case may be removed 
			iv. and in its discretion, DC can either 
				a. decide all the issues 
					OR
				b. remand the state issues
		f) Removal does not waive PJ (ie: preclude PJ args)

· §1446 (procedures for removal)
	
	a) Short and plain statement of the grounds for removal
		and
	    copy of all papers served on D

	b) D must file w/i 30 days of receiving initial pleading
		or
	    w/i 30 days after the service of the summons – whichever is shorter

· If initial pleading is not removable, D may remove w/i 30 days of receiving amended pleading motion, etc.
· Exception: §1332 removal must be w/i one year of commencement of action

	d) D must give written notice to all P’s and file a copy of the notice w/ the clerk of the State court

· §1447 (procedures after removal – ie: remand procedures)

		a) After removal, DC may issue all necessary orders and processes

		b) D may have to file all records/proceedings w/ the clerk
			or
		    it may be brought by writ of certiorari

		c) A motion to remand (for anything other than SMJ) must be made w/i 30 days after filing notice 				of removal

· If at any time before final judgment it appears that DC lacks SMJ, the case will be remanded
· D may have to pay expenses incurred as a result of faulty removal

		d) An order remanding a case is not reviewable on appeal (unless under §1443)

		e) If after removal P seeks to join additional D’s whose joinder would destroy SMJ, the court may
			i. deny joinder
				or
			ii. permit joinder and remand to State court

		3. Noble v. Bradford Marine (boats afire): 
			a. Unanimity rule: all original Ds must agree to remove
			b. addition of new D in amended complaint does not start the time for removal over, if 					the original complaint was removable
			c. failure of orig. D to remove is a waiver of right of removal and is binding on added Ds	 		4. Hays v. Bryan Cave, LLP (legal malpractice): 
			a. case cannot be removed on the basis that there are defenses based on federal law
			b. “artful pleading” will not defeat removal (ie: if federal law creates the claim on which 			P is suing, the fact that P omitted from his complaint any reference to federal law will not 				defeat removal) 


V. Venue

· §1391 (Original venue)
		a/b) 
			i. district where any D resides, if all D’s reside in same state
			ii. district where substantial part of events or omissions giving rise to claim occurred
				or
			    substantial part of property that is subject of the action is situated
			iii. Last resort: if there is no district where action may otherwise be brought, then… 
				a. Diversity cases: district where any D is subject to PJ when action begins, 					if there is no district where action may otherwise be brought
				b. Federal Q cases: district where any D may be found	
· Bates v. C&S Adjusters (letter opening): for district to be proper, significant events material to P’s claim must have occurred in the district in question, even if other material events occurred elsewhere				
				a. does not have to be “majority” or “most important” event
				b. can be more than one district where “substantial” events occurred
		c) Corporation: deemed to reside in any district where it is subject to PJ when action begins
		d) Alien: may be sued in any district
· multiple TC may have proper orig. venue
			
· §1404 (Change of venue)
		a) DC may transfer case to any other district or division where it might have been brought
		b) Any action, suit, proceeding, motion, or hearing may be transferred from the current division 				to any other division in the same district
		c) DC may order any civil action to be tried anywhere w/i the division where it’s pending
i. Smith v. Colonial Penn/Bolivia v. Phillip Morris:
	a. Factors relevant to transfer:
		i. P's choice of forum ("great deference")
		ii. Availability/convenience of witnesses/parties
		iii. Location of counsel
		iv. Location of evidence
		v. Trial expenses
		vi. Place of alleged wrong
		vii. Delay or prejudice from transfer
		viii. Case loads of transferor/transferee court
		ix. Subj. matter expertise of transferor/transferee court
		x. Consolidation w/ related litigation
iii. Piper Aircraft v. Reyno
	a. No transfer mechanism b/t
		i. nations
		ii. states
		iii. federal to state
iv. Forum non conveniens (Piper): 
				a. Dismiss case and allow P to refile in new court system
				b. Applicable when no transfer mechanism exists
				c. P’s choice of forum strongly preferred
				d. Court may dismiss upon strong showing:
					i. Current forum (seriously) inconvenient
					ii. Adequate alt. forum exists
					iii. Other forum is jurisdictionally proper
				e. Conditions may be imposed on moving party (ie: in new forum, D agrees not					to assert defenses based on PJ, venue, or timeliness
				f. Factors considered:
					i. Private Factors
						a. P’s choice of forum strongly preferred
						b. Access to evidence
						c. Subpoena power over witnesses
			d. Cost of obtaining witnesses
e. View of premises (if applicable)
f. Other practical problems
ii. Public Factors
a. Court congestion
b. Local interest in keeping the dispute
c. Court’s familiarity with controlling law (esp. in diversity cases)
d. Choice of law complications
	e. Burdens on jurors
	f. Other practical problems
v. Abstention: courts will sometimes decline to decide a case where it involves a particularly sensitive or unsettled issue of state law, or where another case dealing w/ the same issue is pending in state court

· §1406 (Wrong venue)
a) DC may dismiss
OR
transfer 
b) If a party does not punctually and sufficiently object, nothing shall impair the jurisdiction of 	the DC in any matter involving that party
							 

VII. Pleadings
	A. Rule 12h (waiving/preserving certain defenses)
		1. When some are waived: A party waives the defenses of 12(b)(2)-(5):
· lack of PJ
· improper venue
· insufficient process
· insufficient service 
			a. by omitting it from an earlier Rule 12 motion, when the defense or objection was 				available, but omitted by the party
				i. unless 12(h)(2) or (3):
·  “failures”
· lack of SMJ
				or
			b. failing to either:
				i. make it by motion under Rule 12
					or
				ii. include it in a responsive pleading (a.k.a. “answer”)
					or
				    in an amendment pleading allowed by Rule 15(a)(1) as a matter of course:
· Answer: must be w/i 21 days after serving the pleading
						or
· Complaint: 
						i. 21 days after service of a responsive pleading
							or
					             ii. 21 days after service of a motion under Rule 12(b), (e), or (f):
· presenting defenses
· more definite statement
· strike
						iii. Whichever is earlier
		2. When to raise others: 
			i. Failure to 
				a. state a claim
				b. join a person under Rule 19(b):
· if a person who is required to be joined cannot be joined, the court must determine whether the action should proceed or be dismissed
· factors considered:
						i. extent to which a judgment rendered w/o the person might 							prejudice that person or existing parties
						ii. extent to which prejudice could be lessened or avoided by
							a. protective provisions in the judgment
							b. shaping the relief
								or
							c. other measures
						iii. whether a judgment rendered w/o the person would be 							adequate
						iv. whether P would have an adequate remedy if the action were 							dismissed for nonjoinder
				c. state a legal defense to a claim
			ii. may be raised
				a. in any pleading allowed/ordered under Rule 7(a):
· complaint
· complaint by a 3rd party
· answer to 
	i. complaint
	ii. 3rd party complaint
	iii. counterclaim
	iv. crossclaim
· court-ordered reply to an answer
				b. by a motion under Rule 12(c):
· after pleadings are closed – but early enough not to delay trial – a party may move for judgment on the pleadings
				c. at trial
		3.  Lack of SMJ: if at any time the court determines it lacks SMJ, it must dismiss the action


		
SPRING SEMESTER

* Overview 
1.  Information exchange
	a. Pleadings:
		i. Pleadings (R7)
		ii. Complaint/answer (R8)
		iii. Special requirements (R9)
		iv. Formatting pleadings (R10)
		v. Honesty/sanctions (R11)
			a. Timing: 
i. Give notice/reasonable time to respond to opposing party advising them that you plan on filing motion to sanction
ii. Safe harbor period to correct or withdraw thing that violates R11(b)
a. w/i 21 days after service of doc. (ie: unofficial paper notifying party of plan to file sanction motion)
or
b. w/i other time court sets
vi. Deadline for answering (R12a) 
a. Complaints – R12(a)(1)(a):
i. W/i 21 days of service
	ii. If service is waived under R4(d)  
a. 60 (US)
b. 90 days (foreign)
b. Counter/Crossclaims – R12(a)(1)(b):
	i. w/i 21 days of service
c. Reply – R12(a)(1)(c):
	i. W/i 21 days of service
	ii. UNLESS another time is specified in order
d. R12 motions – R12(a)(4):
	i. If R12 motion denied/postponed, answer must be served w/i 14 days
e. In practice, frequently extended
vii. Counterclaims/crossclaims (R13)
		viii. Amended complaints (R15)
			a. Timing:
				(1) Amending as a matter of course:
a. 21 days w/i serving it
					OR
					b. 
i. If answer is required, w/i 21 days after receiving answer
						OR
						ii. W/i 21 days of receiving R12(b) motion
						iii. Whichever is earlier
				(3) Any required response to amended pleading must be made
					i. W/i time remaining to respond to orig. pleading 
					OR
					ii. W/i 14 days, whichever is later
b. Joinder:
	i. Counterclaims/crossclaims (R13)
ii. 3rd party claims (R14)
a. Timing: 
				i. Any time after complaint is filed
				ii. BUT if over 14 days after filing orig. answer, must be w/ court’s leave
iii. Claim joinder (R18)
	a. Timing: same as regular answers/complaints
iv. Required parties (R19)
a. Timing: same as regular answers/complaints
v. Permissive parties (R20)
a. Timing: same as regular answers/complaints
vi. Misjoinder/nonjoinder (R21)
vii. Intervention (R24)
	a. Timing: On “timely” motion
		i. No set time frame
		ii. Factors:
a. How long the intervenor knew of his interest before moving to intervene
b. Whether the intervenor’s delay will prejudice an existing party
c. Whether denial of intervention will prejudice the absentee
d. Any unusual circumstances affecting a finding of timeliness
				iii. Applied less strictly in intervention of right, than in permission
viii. Consolidation/severance (R42)
SMJ:
ix. Federal question (§1331)
x. Diversity (§1332)
xi. Supplemental jurisdiction (§1367)
	c. Discovery:
		i. General rule (R26)
			a. Timing: 
				i. R26(f) conference: 
					a. As soon as practicable
					b. At least 21 days before scheduling conference (R16)
					c. Party cannot seek any discovery info. until R26(f) conf. is held
				ii. Initial disclosures: 
a. w/i 14 days of R26(f) conf.
						i. Unless diff. time ordered or party objects
					b. If party joined after R26(f) conf., party has 30 days after joinder
				iii. Pretrial disclosures: 
a. At least 30 days before trial
b. Party may serve objection w/i 14 days				
		ii. Depositions (R27-32)
		iii. Interrogatories (R33)
		iv. Requests for production (R34)
		v. Examinations (R35)
		vi. Requests for admissions (R36)
		vii. Resolving disputes (R37)
3. Resolution w/o trial:
	a. Settlement:
		i. Conference (R16)
a. Timing: 
i. Issued after receiving parties R26(f) report
OR
ii After consulting w/ attorneys/unrepresented parties
b. Must issue scheduling order as soon as practicable
i. But in any event w/i the earlier of
a. 120 days after any D has been served w/ the complaint
OR
b. 90 days after any D has appeared
		ii. Settlement/dismissal (R41)
			a. Timing: Can happen at any point
			b. Prime times:
i. In beginning
					ii. Right after discovery
					iii. Eve of trial
					iv. Can even settle on appeal
	b. Default (R55)
	c. Dispositive motions:
		i. Motion to dismiss (R12b)
a. Timing: 
i. After pleadings are closed
ii. BUT early enough not to delay trial
a. Generally, motions must be filed and served at least 14 days before hearing date – R6(c)(1)	
b. Must be made before the answer
		ii. Motion for judgment on pleadings (R12c)
a. Timing: Generally, motions must be filed and served at least 14 days before hearing date – R6(c)(1)	
		iii. Motion for SJ (R56)
a. Timing: May be filed any time until 30 days after close of discovery
4. Trial Phase:
	a. JMOL (R50)
		i. Timing: May be made at any time before case goes to jury	
	b. Renewed JMOL:
		i. Timing: Must be w/i 28 days of judgment
5. Post-Trial phase:
	a. Correction of trial errors:
		i. New trial (R59)
a. Timing: 
i. After trial
ii. Must be w/i 28 days of judgment
ii. Relief from judgment (R60)
a. Timing: 
i. w/i a reasonable time
ii. No later than 1 yr. after judgment if motion is based on:
	a. Mistake 
	b. New evid. 
			c. Fraud 
		ii. Appeals:
* Timing: Notice of appeal must be filed w/i 30 days after judgment/order
			a. Final Decision rule (§1292)
			b. Partial SJ (R54)
	b. Effect of a judgment: 
		i. Claim preclusion
		ii. Issue preclusion
* Rule 1: These rules should be construed and administered to secure the just, speedy, and inexpensive determination of every action and proceeding
*R6 
(a) Computing Time:
		(1) Period of days or unit:
(a) Exclude the day of the event that triggers the period
(b) Count every day, including weekends and legal holidays
(c) Include the last day of the period
i. BUT if the last day is a weekend or legal holiday, the period continues to the first day that is not a weekend of legal holiday
(2) Period of hours:
(a) Being counting immediately on the occurrence of the event that triggers the period
(b) Count every hour, including hours during weekends and legal holidays
(c) If the period would end on a weekend or legal holiday, the period continues to the same time on the next day that is not a weekend or holiday
	(3) Clerk office: Unless ordered otherwise, if the office is inaccessible
		(a) On the last day, the time is extended to the 1st accessible day that is not a weekend or holiday
(b) During the last hour, the time is extended to the same time on the 1st accessible day that is not a weekend or holiday
		(4) “Last day”: 
			(a) Electronic filing: at midnight in the court’s time zone
			(b) Other filing: when the clerk’s office is scheduled to close
		(5) “Legal holiday”:
(a) NY, MLK, Wash. Bday, Memorial, July 4th, Labor, Columbus, Veteran’s, Thanksgiving, Christmas
			(b) Any day declared holiday by Pres. Or Congress
			(c) State-declared holiday 
(b) Court may extend time for good cause:
		(1) General:
			a. With or w/o motion or notice if before period expires 
			b. On motion after time has expired if party failed to act b/c of excusable neglect
		(2) Exceptions: Court must not extend time for R50(b) and (d), 59(d) and (e), 60(b)
(c) A written motion and notice of the hearing must be served at least 14 days before the hearing
I – Pleadings
	A. Complaint/Answer
		1. Relevant rules:	
i. R7
	(A) Acceptable pleadings
a. Pleadings that State a Claim
		i. Complaint (by P against D) – R8(a)
		ii. Counterclaim (by D against P) – R13(a), (b)
		iii. Crossclaim (by P against P; by D against D) – R13(g)
		iv. 3rd Party Complaint (by P or D against new party) – R14
			b. Responsive Pleadings (ie: answers) – R8(b)
		(C) Motion requests must:
			i. Be in writing, unless made during hearing/trial
			ii. Specifically state the grounds
			iii. State relief sought
ii. R8(a) (contents of a pleading)
	(a) Pleading must contain:
		(1) Short and plain statement of grounds for court’s jurisdiction
a. For diversity: What are party’s citizenship and amount in controversy?
			b. For fed. q: What is the fed. statute, reg., embedded issue, etc.?
			c. To avoid dismissal, are PJ and orig. venue proper?	
		(2) Short and plain statement of claim showing pleader is entitled to relief
	a. Questions:
		i. Which substantive legal theories justify relief?
		ii. What are the elements of each theory?
		iii. What facts exist to satisfy each element?
		iv. Does R9 require special pleading for this claim?
		v. Twiqbol std.
						b. Notice pleading v. Fact pleading:
	a. Notice: R8(a)(2) – fed. rules
	i. Inform D what the suit is about
ii. D is the audience
 	iii. “Rules pleading”
iv. Less detail
v. General
vi. Short 
					b. Fact: Statement of facts constituting a cause of action (field 						code)
	i. Specify the facts establishing liability
ii. D and judge are the audiences
iii. “Code pleading”
iv. More detail
v. Specific
vi. Long
		(3) Demand for relief sought 
			a. What are you legally entitled to?
				i. Damages
				ii. Injunction/Declaratory judgment
				iii. Costs/fees
			b. Which of the available remedies do you want?
			c. How will the request for relief affect bargaining positions?
		* Form 11 is prime example of simplicity/brevity
* R8(b) - (e) (contents of answer)
	(b) Denials/admissions
	1. Must be short and plain statement of defenses to each claim
	2. May:
						i. Admit
						ii. Deny
						iii. General denial
						(4). Admit in part, deny in part
							a. Useful for compound allegations
						(5) Lacks suff. knowledge or info. to admit or deny 
						(6) Silence or non-denial (seen as admitting)
	(c) Affirmative defenses (if any)
i. If party mistakenly states affirm. def. as counterclaim, court must, if justice requires, treaty pleading as if it was correctly designated
(d) Each allegation must be simple, concise, and direct
(2) Alt. Statements: A party may set out 2 or more statements of a claim or defense alternatively.  
	a. The pleading is suff. if any one of them is suff.
	(3) A party may state as many claims or defenses as it has, even if inconsistent.
(e) Pleadings must be construed so as to do justice
iii. R9 (special requirements for pleading certain claims)
(b) Fraud/Mistake: Must particularly state circumstances constituting fraud/mistake
i. May allege generally: malice, intent, knowledge, and other cond. of a person’s mind
iv. R10 (formatting of pleadings)
(a) Must name all parties, title of other pleadings, and after naming 1st party on each side, my refer generally to other parties
(b) Numbered paragraphs
v. R11 (honesty in court papers)
(a) Signature Required: 
i. Every pleading, written motion, and other paper must be signed by attorney or party itself (if unrepresented)
	a. If it’s not going into the court file, it’s not a paper the court cares about
	b. Christian v. Mattel (Barbie doll)
				i. Misconduct and bad behavior do not fall w/i scope of R11
				ii. Limited to papers signed
ii. Must state signer’s address, email address, and telephone number
iii. Need not be accompanied by an affidavit (unless required by rule/statute)
iv Court MUST strike unsigned paper 
	a. Unless promptly corrected after being called to attorney/party’s attn.
(b): Meaning of a Signature (most important part of R11)
i. Certifies that to the best of the person’s knowledge, information, and belief
ii. Formed after an inquiry reasonable under the circumstances:
				(1) Doc. is not being presented for any improper purpose
				(2) Legal contentions are warranted by:
a. Existing law 
OR
b. Nonfrivolous argument for modifying existing law or for estab. new law
		(3) Factual contentions have or will likely have evidentiary support 
			a. “Will likely have” must be specifically stated
		AND
		(4) Denials are 
			i. Warranted on the evidence 
			ii. Reasonably based on belief (must be specifically stated)
iii. Reasonably based on a lack of info. (must be specifically stated)
iii Must at least:
a. Believe the allegations are true 
AND
b. Conduct reasonable inquiry into the facts/evid.
iv. Walker v. Norwest (attorney failed to plead diversity)
(c): Sanctions for improper signature
(1) Court may order appropriate sanaction after giving
a. Attorney/party must be given notice 
b. and a reasonable opportunity to respond
c. before court orders appropriate sanction
(2) Motion for sanctions:
a. Must be made separately from any other motion 
b. Must describe the specific conduct that violates R11(b)
c. Must be served under R5
d. Must not be filed or be presented to the court if the doc/legal contention is withdrawn or corrected:
i. w/i 21 days after service 
OR
ii. w/i another time the court sets
*safe harbor period (ie: cannot file motion for sanction until this time lapses)
e. Court may award expenses incurred for the motion
*First must file unofficial doc w/ opposing party, giving notification that I plan on filing a motion for sanction.  This invokes 21 days “safe harbor” period.  On 22nd day I can file motion for sanction officially w/ the court.
(3) Court may order an attorney/party to show cause why conduct has not violated R11(b)
Limitations on sanctions:
(4) Nature: must be to deter repetition of the conduct or comparable conduct by others
	a. Examples of sanctions:
		i. Monetary sanctions 
a. Generally paid to court
b. Could be ordered to pay other party’s attorney fees
				ii. Apology to opposing sides
(5) Limitations on monetary sanctions: Cannot be
a. Against unrepresented party for violating R11(b)(2) [ie: legal contentions are warranted]
b. Court cannot impose on its own
	i. Exception: Court issued show-cause order under R11(c)(3)
c. Before voluntary dismissal or settlement 
	i. Do not want sanctions to go on after the case is done
(6) Requirements for an order: 
i. Must describe the sanctioned conduct 
AND
ii. Explain the basis for the sanction
(d): Not applicable to discovery (ie: disclosures and discovery requests, responses, objections, and motions under R26-37)
               i. BUT see Rule 26(g)
e. To determine if R11 has been violated courts use an obj. std. of reasonableness
vi. R12 – Responding to complaint
(a) Time to file responsive pleading:
(1) Deadline for 
(a) Answering 
				i. w/i 21 days of service
			ii. If service is waived under R4(d)  
a. 60 (US)
b. 90 days (foreign)
(b) Counter/Crossclaims 
	i. w/i 21 days of service
	(c) Reply: 
			i. w/i 21 days after being served w/ an order to reply
			ii. UNLESS, order specifies another time
	(4) If you file R12 motion and it is denied, you must file an answer w/i 14 days
* In practice, these deadlines are frequently extended by stipulation
		(b) A party mas assert following defenses by motion:
	(1) Lack of SMJ
		(2) Lack of PJ (waivable – R12(h)(1)) 
		(3) Lack of venue (waivable)
		(4) Insufficient process (waivable)
		(5) Insufficient service (waivable)
		(6) Failure to state a claim			
			i. Reinforces R8(a)(2)
		ii. P simply can’t win as a matter of law
		iii. Pre-Twombly:
			a. Legal deficiency
				i. The actions alleged are lawful (ie: are not illegal)
				ii. Legal defense appears w/i the facts pleaded
				iii. Cannot be cured by amendment
			b. Factual deficiency
	i. Absence of allegations establishing one or more elements
						ii. Factually impossible
						iii. Might be cured by amendment
			vi. post-Twiqbol (ie: Twombly/Iqbal cases): 
				a. Identify elements of the claim
			b. No additional evid. beyond complaint – R12(d)
				c. Assume P’s allegations are true
			d. BUT disregard conclusory allegations
i. Conclusory: Expressing a factual inference w/o stating the underlying facts on which the inference is based	
		a. Requires more than labels/conclusions 			(Twombly)	
				e. Allegations must plausibly suggest liability
i. Plausible: having an appearance or show of truth, reasonableness, or worth 
						a. Twombly
	i. More than just conceivable or possible
ii. Enough facts to raise a reasonable expectation that discovery will reveal evid. of illegality 
						b. Iqbal:
i. Court must draw on judicial experience and common sense
ii. EX: Given a choice b/t an allegation that D engaged in purposeful, invidious discrim. and an obvious alt. explanation, court must find discim. claim implausible
				ii. Reject implausible claims
v. Conley v. Gibson: Complaint should only be dismissed if it appears beyond doubt that P can’t prove facts to support his claim which would entitle him to relief
		(7) Failure to join required party under R19 
			a. For when right parties are not joined
i. Motion must be made before filing an answer
(g) R12 motions must be made together
(h) Waiving/preserving defenses:
(1) A party waives any R12(b)(2) – (5) defense by:
	(a) Not including it in the first possible R12(b) motion – (R12(g)(2)) 
	(b) Failing to either:
			(i) Make it by motion under R12
(ii) Include in a responsive pleading 
OR
(iii) Include it in an amendment under R15(a)(1)
* Must either assert it in R12(b) motion, or in your answer, whichever is earlier – otherwise you waive it.
(2) R12(b)(6), R12(b)(7), or failure to state a legal defense to a claim may be raised:
	(a) In a pleading 
	(b) By a R12(c) motion
	(c) At trial
(3) Lack of SMJ may be raised at ANY time
		2. D’s primary options upon being served:
			a. Do nothing (ie: default) – R55
			b. Settle
				i. Followed by dismissal – R41(a)(1)
			c. Notice of appearance
			d. Pre-answer motions – R12
i. Motion to dismiss – R12(b)
ii. Motion for more definite statement – R12(e)
					a. Do not use!
				iii. Motion to strike – R12(f)
					a. Do not use!
iv. Generally, motions must be filed and served at least 14 days before hearing date – R6(c)(1)
			e. Answer:
				i. Denials/admissions – R8(b)
				ii. Affirmative defenses (if any) – R8(c)
				iii. New claims (if any) – R13(a) – (e), (g), R14
		
	B. Amended Complaint
		1. R15: Use when superseding a previously filed pleading
			(a) Amendments before trial
(1) As a Matter of Course: A party may amend its pleading once as a matter of course w/i: 
(A) 21 days after serving it 
OR
(B) If the pleadings is one that requires an answer:
i. 21 days after service of an answer 
OR
ii. 21 days after service of a motion under Rule 12(b), (e), or (f), 
* Whichever is earlier
(2) Other Amendments. 
i. In all other cases, a party may amend its pleading only w/ 
a. Opposing party's written consent 
OR
b. Court's leave 
i. The court should freely give leave when justice requires 
* Factors to consider (DCD Programs):
	a. Bad faith
	b. Undue delay
	c. Prejudice to opposing party
	d. Futility of amendment 
i. Most important one – Prof. Loves to pull trick that looks like amend. q, but really is futility q
ii. Do we know as a matter of law that this defense cannot go anywhere?
e. Repeated failure to cure deficiencies through previous amendments (Foman v. Davis)
				(3) Any required response to an amendment must be made:
					a. w/i time remaining to respond to orig. pleading
					OR
					b. w/i 14 days after service of amend.
					        * Whichever is later
(c) Amendments and statute of limitations (ie: “Relating back”)
(1) An amendment to a pleading relates back to the date of the original pleading (ie: complaint) when: 
(A) the law that provides the applicable SOL allows relation back 
(B) the amendment changes claims or defenses
		i. Marsh v. Coleman ()
OR
(C) the amendment 
	i. changes parties/names 
	AND
	ii. W/i 120 days of filing complaint (R4m)
	iii. The party to be brought in by amendment
(i) received such notice of the action that it will not be prejudiced 
	AND
(ii) knew or should have known that the action would have been brought against it
* Only care about this when amend. is filed after SOL has run out
* EX: complaint against “Aron Kaplan” served on “Aaron Caplan”
* EX: complaint against Jones and Doe #1; Jones shows complaint to Doe #1; SOL expires, Later: motion to amend complaint and replace “Doe” w/ real names
	a. Most circuits: suing “Doe” in orig pleading is not a “mistake concerning identity” under R15(c)(1)
b. 9th Cir: it is a mistake under R15(c)(1)
* “Relating back”: Date of amended complaint = date of complaint
					i. R15(a)(1) EX: Complaint filed 3/1, SOL expires 3/7, Complaint 							Amended 3/10 as matter of course
a. Court will decide relation back if D makes a motion
					ii. R15(a)(2) EX: Complaint filed 3/1, SOL expires 3/7, Complaint 							Amended 6/10
a. Amendment will be allowed only if court decides that amendment is not futile due to successful relation back
(d) Supplemental pleading:
	i. On motion and reasonable notice
	ii. Court may, on just terms
	iii. Allow a supplemental pleading setting out an event that happened after the date of the 	orig. pleading
		a. Even if the orig. pleading was defective in stating claim or defense



VIII – Joinder
	A. Fed. SMJ:
		1. Do the rules allow these parties or claims to be joined in a single action?
			a. R13(a) – (c) – Counterclaims
(a) Compulsory: 
i. Pleading must state any claim
	a. Pleading = complaint/answer
	b. Must include in answer
ii. That at the time of service
iii. The pleader has against an opposing party if the claim:
						(a) Arises out of same transaction or occurrence
						AND	
(b) Does not require adding another party that the court would not have jurisdiction over
UNLESS
iv. When action was commenced, the claim was the subj. of another pending action
OR
v. Sued via process that did not estab. PJ
a. Dindo v. Whitney (reached through steering column)
	i. R13(a) bars claim arising under same transaction
ii. If P knew of existence of right to counterclaim, R13(a) bar is appropriate
b. Carteret Savings v. Jackson (yacht couple)
i. D tries to argue that b/c it was a default judgment, he did not submit any pleadings (ie: an answer), t/f should not be precluded
ii. Court says it is precluded b/c otherwise a default judgment would be of uncertain value and not a truly final judgment
a. Purpose of R13(a) is the interest of P in obtaining a complete and final resolution 
iii. Prof: this is unusual approach
iv. “Arising from same transaction” = if the counterclaim is “logically related” to the underlying suit
				(b) Permissive: Pleading may state any counterclaim that is not compulsory
					i. EX: anything not arising out of same transaction/occurrence
					ii. Have to include in answer
					iii. Will not have to deal w/ §1367(b), b/c (a) is not met
(c) Content: 
					i. Need not diminish or defeat recovery sought
					ii. May request more or diff. relief 
			b. R13(g) - Crossclaim
(g) A pleading may state any claim if
i. the claim arises out of the transaction 
OR
ii. the claim relates to any prop. that is the subj. matter of the orig. action 
AND
iii. May include a claim that the coparty
a. is or may be liable to the crossclaimant
b. for all or part of the claim asserted against that crossclaimant
i. Typically seen b/t D’s for indemnification/contribution
ii. Crossclaims by P’s much less common
	a. Usually comes up when discovery shows new info.
iii. As always, ask which relationships satisfy (ie: same transaction)
			c. R14 – Impleader / 3rd party claims
(a) When a defending party may bring in 3rd party:
(1) A defending party may serve a nonparty who is or may be liable to it for all or part of the claim against it
a. BUT must obtain court’s leave via motion if it files 3rd party complaint more than 14 days after serving orig. answer
					* Guts of the rule 
i. Rest of the rule sorts of all the consequences
ii. Defending party = 3rd party P
iii. Markvica v. Brodhead-Garrett (woodshop injury)
	a. Contribution:
i. Based upon the common, though not necessarily identical, liability of 2 or more actors for the same injury
ii. Requires each to pay his own proportionate share of damages
		iii. Allowed when both parties are negligent
	b. Indemnity: 
		i. Enables one tortfeasor to shift the entire burden of the 				judgment to another
		ii. NE law: only when specifically drawn K or when 				liability has been imposed simply b/c of legal 					relationship to negligent party
		iii. Not allowed when both parties are negligent
c. If underlying claim by P fails, the claim against the 3rd party D fails as well
	(2) 3rd Party D claims and defenses
(a) Must assert any defense against 3rd party P under R12
(b) 
i. Must assert any compulsory counterclaim – R13(a)
ii. May assert any permissive counterclaim – R13(b)
iii. May assert any crossclaim against another 3rd party D – R13(g) 
(c) May assert against orig. P any defense to P’s claim
(d) Downsloping claim: May assert claim against orig. P that is the subj. matter of P’s claim against 3rd party P
i. Owen Equip. v. Kroger (crane electrocution)	
		a. Must have complete diversity, even w/ 3rd party D’s
b. Otherwise, P would evade statute by only suing diverse D’s and then waiting for them to implead non-diverse D’s
(e) Upsloping claim: P may assert claim against 3rd party D that is the subj. matter of P’s claim against 3rd party P
	i. 3rd Party D must then follow R12, R13(b) and (g)	
(f) 3rd party D may also assert claims against non-party that is or may be liable to it
(3) P may also bring in 3rd party when a claim is asserted against P
d. R18 – Claim joinder
				(a) Claimant may join as many claims as it has against an opposing party
					i. Claimant = party asserting claim, counterclaim, crossclaim, or 3rd party claim
ii. Claims do not have to have any relationship
					iii. Rule is permissive – does not require bringing all claims together
						a. Issues of claim preclusion may force this
(b) Contingent claims: A party may join 2 claims even though one of them is 	contingent on the disposition of the other
			e. R19 – Required party joinder
				(a)(1) Required party: A person
a. Subj. to service (ie: proper PJ) 
AND
b. Whose joinder will not deprive court of SMJ 
c. Must be joined if:
(A) Efficacy: in that person's absence, the court cannot accord complete relief among existing parties
i. Efficacy: court’s ability to accomplish what it wants to accomplish
ii. Very rare
	OR
(B) Prejudice: that person claims an interest relating to the subj. of the action and disposing of the action in the person's absence may: 
(i) impair or impede the person's ability to protect the interest (ie: absentee)
OR
(ii) leave an existing party subj. to a substantial risk of incurring too much or inconsistent oblig. b/c of the interest (ie: existing parties)
		a. Usually D, not P
(2) Venue: 
	a. If a joined party objects to venue
			AND
	b. Joinder would make venue improper
	THEN
	c. Court must dismiss that party
* if party does not object to venue – he waives this

(b) When Joinder Is Not Feasible
i. If a person required to be joined cannot be joined
ii. The court must determine whether, in equity and good conscience, the action should proceed among the existing parties or should be dismissed.
 c. Factors considered:
(1) if a judgment rendered in the person's absence might prejudice that person or the existing parties 
(2) if prejudice could be lessened or avoided by: 
(A) protective provisions in the judgment; 
(B) shaping the relief; or 
(C) other measures; 
(3) whether a judgment rendered in the person's absence would be adequate
AND
(4) whether P would have an adequate remedy if the action were dismissed for nonjoinder
(c) Nonjoinder: Party asserting claim must state
	(1) Name, if known, of any person required to joined that is not joined
	AND
	(2) Reasons for nonjoinder
i. In sum: If action would be unfair w/o the participation of the absentee, either:
					a. Join absentee
					OR
					b. Dismiss or restrict action
				ii. R19 deals w/ someone being left out even w/ application of all the other rules
					a. Will almost always be invoked by D
iii. Absentee has option to join as P or D
i Court can always realign him w/ the side if finds more fitting 
ii. May affect SMJ
iv. Cannot invoke supplemental jurisdiction for R19
v. 3 Steps:
					a. Is absentee “required” under R19(a)?
						i. aka “necessary” party 
(1) Efficacy 
(2) Prejudice
						ii. “Yes”  go to feasibility 
						iii. “No”  stop R19 inquiry
a. Temple v. Synthes (spinal surgery)
				i. Joint tortfeasors are not “required” parties
					a. Merely permissive parties
					b. Is joining absentee “feasible”?
						i. Select b/t R19(a) and (b)
						ii. Defined by opening clause of R19(a)(1)
							(1) Required party (PJ/SMJ)
(2) Venue
iii. “Yes”  court orders party to join and proceeds w/ action
						iv. “No”  go to dismissal/limited 
c. If joinder is not feasible, should the suit be dismissed or limited under R19(b)?
	i. aka “indispensible” party
	ii. “Yes”  dismiss action
		a. Dismissals are rare under R19(b)
b. To be appropriate, ALL of the following must have occurred: 
	i P did not join absentee under R20
	ii. D did not join absentee under R14
	iii. Absentee did not intervene under R24
	iv. Absentee is a “required party” under R19(a)
	v. Joinder of absentee is not feasible
	AND
vi. “Equity and good conscience” do not allow the action to continue under R19(b)
	iii. “No”  proceed w/ action (w/ limitations if needed)
vi. Cases:
a. Haas v. Jefferson National Bank (Gleuck’s stock)
a. Diversity requirement is immaterial if nondiverse party has been required to be joined as indispensible parties (ie: under R19)
b. Gleuck should be joined if feasible b/c he is an active participant in the facts at issue
c. “Equity and good conscience test”
	i. Indispensable (ie: required party)
	ii. Prejudice (ie: joinder cannot be effectuated)
iii. Adequate: interest of courts and public in complete, consistent, and efficient settlement of controversies	
b. Martin v. Wilks (black firefighters)
c. Shatter v. Ignatius Insurance ()
			f. R20 – Permissive party joinder
				(a) Persons who may join or be joined
(1) Multiple P’s ok if:
(a) Right to relief asserted jointly, severally, in the alt., or arising out of same transaction, occurrence, or series
		i. Joint: parties have same exact interest
ii. Severally: each has own interest (ie: each P has own bodily injury)
iii. No real diff. b/t transaction and occurrence
iv. Series: pattern of wrong-doing
AND
(b) Q of law of fact common to all to P’s will arise
	i. Want to make sure it really does deserve to be one suit
(2) Multiple D’s ok if:
(a) Any right to relief is asserted against them jointly, severally, in the alt. or arising out of same transaction, occurrence, or series
	i. Joint: Any D could be on the hook for the whole thing
AND
(b) Q of law or fact common to all D’s will arise
* Schwartz v. Swan (multiple car accidents)
i. Joinder must involve claims sharing transactional relatedness (R20(a)(1))
	a. Consider:
		i. Legal and factual similarity
		ii. Logical relatedness
		iii. Overlap of evid.
ii. Consolidation/severance may be done as an aid to convenience (R42)
	a. Only when it can be done w/o prejudice to a substantial right
	b. Consolidation:
i. May be done for specific purposes (ie: discovery)
OR
ii. For all purposes
iii. Does not result in merging 2 cases – they still retain separate docket numbers and will result in separate judgments
c. Severance = 2 or more separate suits, each w/ own docket number and 	judgment
		i. NOT procedure where court just orders separate trials
iii. If cumulative effect of multiple D’s acts = single indivisible injury, or it is unlikely that blame can be ascertained to a reasonable degree of certainty, then severance is prejudicial to P and improper
g. R24 – Intervention
	(a) Of Right: On timely motion, court must permit anyone to intervene who:
		(1) Is given an unconditional right by fed. statute
		OR
(2)
 a. Claims an interest relating to the prop. or transaction that is the subj. of the action
		AND
b. Disposing of the action may impair or impede the movant’s ability to protect its interest
		UNLESS
		c. Existing parties adequately represent that interest
		i. Similar to R19(a)(1)(B)(i)	
ii. Can invoke supp. juris. (b/c claim will prob. share common nucleus of operative fact w/ the underlying suit)
iii. Only has to have potential to not adequately represent – does not have to be certain
			a. Grutter v. U of MI (affirmative action)
			b. Perry v. Schawarzenegger (Prop 8)	
(b) Permissive: 
	(1) On timely motion, court may permit anyone to intervene who:
		(a) Is given a cond. right by fed. statute
		OR
	(b) Has a claim or defense that shares w/ the main action a common q of law of fact
(3) Delay or prejudice: Court must consider whether intervention will unduly delay or prejudice adjudication of orig. parties’ rights
		a. Usually supp. juris. is rejected for permissive intervenors
(c) Notice and pleading must be served using R5
i. R24 will be invoked by absentee herself 
ii. “Timely”: 
	a. No set time frame
	b. Factors:
i. How long the intervenor knew of his interest before moving to intervene
ii. Whether the intervenor’s delay will prejudice an existing party
iii. Whether denial of intervention will prejudice the absentee
iv. Any unusual circumstances affecting a finding of timeliness
			c. Applied less strictly in intervention of right, than in permission

		2. Is there a statutory basis for SMJ?
			a. Consult:
				i. §1331 – Fed q
				ii. §1332 – Complete diversity and $75K
				iii. §1367
(a) Gen. rule, subj. to limitations in (b) and (c)
	i. In any action where DC has orig. juris.
ii. DC shall have supp. jur. over all claims so related that they form part of the same case or controversy 
a. United Mine Workers v. Gibbs (union rivalry)
i. Claims must have common nucleus of operative fact
						a. Related concepts:
i. Same case or controversy (ie: relationship b/t claims = conclusion that entire action comprises but one constitutional case)
							ii. Same transaction or occurrence
					ii. Fed q must be substantial
a. If state claim predominates via proof, scope or remedy, then state claims may be dismissed
iii. Doctrine of discretion
iv. Must consider: 
a. Judicial economy
		b. Convenience and fairness to litigants
c. Likelihood of jury confusion in treating divergent legal theories of relief
d. If court would be required to make ruling on controversial state issue or one currently in state trial
(b) Exceptions: 
i. For claims where anchor is diversity only, supp. jur. does not exist for claims
	a. By P against persons made parties under rule:
i. R14
ii. R19
iii. R20 
iv. R24
OR
b. By persons:
i. Proposed to be joined as P’s under R19 
OR
ii. Seeking to intervene as P under R24 
ii. When exercising supp. jur. over such claims would be inconsistent w/ the jurisdictional requirements of §1332
a. As long as D is asserting counterclaim, §1367(b) should not thwart it
	b. (B) precludes supp. jur. only over claims by P’s
(c) Discretion to decline supp. jur. if:
	(1) Novel or complex issue of State law
	(2) State claim substantially predominates over fed. claim
	(3) DC has dismissed fed. q claim
	(4) Other – exceptional circumstances
a. Don’t want to rely on supplemental jurisdiction unless you have to (ie: no other basis for fed. SMJ exists)
b. Dismissal of “anchor” claim (ie: hook to fed. jurisdiction):
i. If before trial, judge could exercise discretion to kick out “pendant claim” (ie: state claim w/o fed. jurisdiction) or keep it in 
ii. If after trial, court must dismiss state claim
c. Aggregation: May aggregate 2 factually unrelated claims under §1332 – as long as only 1 P and 1 D 
i. Claim that does not independently meet amount in controversy requirement can be supplemented under §1367 w/ claim that DOES satisfy the amount in controversy, as long as cases share common nucleus of operative fact
	a. This does NOT apply to satisfy diversity
			b. Joinder rules do not create or expand SMJ
			c. Remember:
				i. Each claim must have a statutory basis for SMJ
ii. Complete diversity rule looks at all parties to the action, not just parties to a single claim
* EXAM: Be careful about separating the above 2 q’s for deciding whether joinder is allowed
B. Misjoinder/nonjoinder – R21:
i. Not grounds for dismissal
ii. Court may at any time, on just terms
a. Add or drop a party
b. Sever any claim against a party
* Usually for when parties are joined that shouldn’t really be joined together


III – Discovery 
	A. Discovery rules serve 3 basic principles:
		1. Preservation of evid.
		2. Mechanisms for narrowing issues
		3. Permit parties to acquire greater info
B. Rules of discovery:
i. Subjects and Scope of Discovery
	a. R26
(A) Required Disclosures
(1) Initial Disclosures: Required w/o awaiting discovery requests:
	a. Name, address, phone # of any individ. likely to have discov. Info.
	b. Documents/data
	c. Computation of damages
* Must be made w/i 14 days after R26(f) conference
	a. UNLESS:
		i. A diff. time is set by stipulation or court order
		OR
		ii. Party objects during conference and puts it in discovery plan
	b. If joined after conference, party has 30 days after joinder/service
(2) Expert Testimony Disclosures
	a. Identities
	b. Written report signed by witness	
(3) Pretrial Disclosures (may also be required in R16 pretrial orders)
	a. Witness info.
	c. Identification/summaries of docs and other evid.
* Must be made at least 30 days before trial
	a. W/i 14 days after disclosure, party may serve any objections
(4) Disclosures must be:
	a. Made in writing
	b. Signed
	c. Served
(B) Scope/Subject Matter of Discovery
(1) What is Discoverable
i. Parties may obtain discovery regarding any non-privileged matter that is relevant to any party’s claim or defense
a. Privilege: rule of evid. making info. inadmissible at trial, in order to enhance out-of-court communications 
		i. Doctor/patient
		ii. Priest/penitent
		iii. Spouse/spouse
		iv. Attorney/client
b. United Oil v. Parts Associates (chemical dyes)
i. Relevant = evid. having any tendency to make the existence of any fact of consequence to the action more probable or less probable 
ii. Party only needs to articulate a cogent nexus b/t claim/defense and info sought (ie: request that appears relevant on its face)
ii. Need only be reasonably calculated to lead to the discovery of admissible evid.
(2) Protection Against Unreasonable Discovery: 
	a. Court must limit discovery if:
a. Unreasonably cumulative or duplicative 
b. Can be obtained from a more convenient, less burdensome, or less expensive source
c. Party has had ample opportunity to obtain the info.
OR
							d. Burden/expense of discovery outweighs likely benefit	
(3) Work Product 
(a) Doc. and tangible things prepared in anticipation of litigation or for trial
	i. BUT subj. to R26(b)(4), may be discovered if:
		a. Otherwise discoverable under R26(b)(1)
		b. Party shows substantial need 
		AND
		c. Cannot w/o undue hardship obtain it by other means 
(b) Mental impressions, conclusions, opinions, or legal theories of attorney 
	i. Hickman v. Taylor (tug boat sinking)
a. Burden is on that party who would invade the privacy to estab. adequate reasons to justify production via subpoena or court order
	ii. Reasons for protection:
a. Encourages “sharp practices”
b. Incentive Against Full Trial Preparation
c. Not Sporting to Rely on “Borrowed Wits”
d. Attorneys As Witnesses
e. Demoralized Attorneys
f. Traditional Practices Within the Adversarial System
iii. A/C privilege v. Work product:
	a. A/C:
		i. Private legal commun. b/t A &C
		ii. Purpose: encourage commun.
iii. Privileged against use at trial and in discovery
		iv. Fully privileged
	b. WP:
		i. material prepared in anticipation of litig.
		ii. Purpose: maintain adversarial system
		iii. Protected against discovery
iv. Factual portions discoverable upon a showing of need
(4) Expert Witnesses
(5) Attorney-Client and Other Privileges
	i. Privileged material:
		a. Narrow category
b. Only communication protected, NOT underlying facts
		c. May be waived by disclosure to 3rd parties
		d. Cannot silently withhold info
i. Party must claim the privilege expressly and describe in suff. detail the doc., communications, etc. not produced
ii. Failure may be seen as a waiver
	ii. Attorney/client: Protects confidential/private communication:
a. That occurs for the purpose of obtaining or providing legal advice 
b. NOT underlying facts that may be discovered in ways that do not reveal contents of communication
c. Crime/Fraud exception	
(C) Protective orders: Court may make any order which justice requires to protect a party from:
a. Annoyance
b. Embarrassment
c. Oppression
d. Undue burden or expense
(D) Timing and Sequence:
a. Party may not seek discovery from any source before the parties have conferred under R26(f)
b. Unless court orders otherwise
b. Honesty
(E) Duty to supplement or correct if party later learns that a material aspect is incomplete or incorrect, and the other party doesn’t know 
(G) Signature Requirement
	i. Every discovery document must be signed
	ii. Signature meaning similar to R11(b)
			c. Discovery Planning
(F) Meet-and-confer: Parties must
	i. As soon as practicable
	AND
	ii. In any event at least 21 days before sched. conf.
	iii. Meet and discuss:
		a. Possibility for prompt settlement/resolution
		b. Discovery plan
* Zubulake v. UBS Warburg (D deleted emails)
i. Counsel must take reasonable, affirmative steps to monitor compliance, locate relevant info., and ensure preservation of relevant info.
		ii. Discovery Tools (for Parties)
a. Initial Disclosures: R26(a)
b. Depositions: R27 – 32
i. Witness required to answer based on the knowledge and information she has at the time
ii. Presumptive limit of 10 depositions per side
iii. Limited to 1 day of 7 hrs. 
iv. Limits may be altered by stipulation of the parties or by court order
v. Traditional: oral deposition
vi. Must be given notice of time/place of hearing at least 21 days before hearing date
c. Interrogatories: R33
i. Less expensive and more effective device than depositions
ii. Required to provide facts that are reasonably available
iii. Not required to conduct new tests
iv. Presumptive limit of 25 interrogatories per party
v. Limits can be modified by stipulation or court order
vi. Count as evid. in trial
vii. Must answer/object w/i 30 days
d. Requests for Production: R34
	i. Count as evid. in trial
e. Physical or Mental Examinations: R35
	i. Requires a court order 
	ii. Appropriate only where 
		a. moving party shows “good cause”
		AND
		b. condition is genuinely in controversy
f. Requests for Admission: R36
		iii. Discovery Tools (for Non-Parties)
	a. Subpoena for deposition or production:  R45
		iv. Resolving Discovery Disputes
	a. R37
C. Resolving discovery disputes:
i. Protective Order – R26(c): An order that the recipient is not obligated to respond, in whole or in part, to a request.  
			ii. Order to Compel Discovery – R37(a): An order to force the recipient to respond to a 						request
		iii. Moving party must certify that the parties attempted to resolve the dispute themselves. 				R26(c)(1), 37(a)(1)
			iv. Losing party may face sanctions, including paying the winner’s fees related to the motion. 					R26(c)(3), 37(a)(5)
				a. Sanctions – R37(b)(2), (c)(1), (d)(3), (f) – from less to more severe:
i. None
ii. Extension of deadlines
iii. Payment of opponent’s expenses
iv. Fine (payable to court)
v. Contempt of court
vi . Inability to use withheld evidence
vii. Adverse inference instruction (ie: if a party destroys info., judge will instruct jury to infer that it was “really bad” for that party)
viii. Loss of claims or defenses 
ix. Dismissal or default judgment (lose case)
x. Referral for bar discipline
	D. E-Discovery:
			1. Diff. than trad., paper discovery b/c:
a. Volume
b. Multiple copies
c. Metadata
d. Volatility
e. Searchability


IV – Resolution w/o trial
	A. Default judgment (R55)
		i. D does not respond to summons
B. Settlement: 
	1. Ending an action w/o ruling on the merits
		2. Relevant rules:	
a. R16: Pre-trial conferences 
i. Purpose:
a. Court may order one or more pre-trial conferences 
					b. One purpose is to facilitate settlement
				ii. Scheduling:
					a. Order:
i. Issued after receiving parties R26(f) report
OR
ii After consulting w/ attorneys/unrepresented parties
b. Timing:
i. TJ must issue scheduling order as soon as practicable
ii. But in any event w/i the earlier of
a. 120 days after any D has been served w/ the complaint
OR
b. 90 days after any D has appeared
			b. R41: Dismissal
(a): Voluntary dismissal
					i. P realizes he will lost anyway
					ii. P has change of heart and no longer wants to prosecute
					iii. Most likely: parties settled out of court
(b) Involuntary dismissal
					i. P fails to prosecute
(c) Cross/counterclaim:
					i. Voluntary dismissal must be made before a responsive pleading is served
		3. Can happen at any point
			a. Usually refers to after case is filed
			b. Prime times:
				i. In beginning
				ii. Right after discovery
				iii. Eve of trial
				iv. Can even settle on appeal
C. Alt. dispute resolution:
a. Arbitration:
i. Neutral 3rd party decides who wins
ii. Private – not going through court system w/ judge
b. Mediation: 
i. neutral 3rd party helps the parties reach a voluntary settlement
D. Dispositive Motions
		1. R12(b) – Motion to dismiss
		a. Looks only at pleadings
		b. Must be filed early – before answer or discovery
		c. If granted, no discovery and no trial
	2. R12(c) - Motion for judgment on the pleadings:
			a. Looks at all pleadings (ie: claim and answer)
			b. No additional evid. beyond pleadings
	c. Assume all admitted allegations are true 
d. Decided on the complaint/answer, as well as the reply, if any
3. R56 – SJ
a. Looks at preview of trial evid. (the “SJ record”)
	i. Includes anything stated outside of pleadings (ie: declaration/facts, etc.)
		b. May be filed any time until 30 days after close of discovery
		c. If granted, no further discovery and no trial
E. Summary Judgment (R56)
		(a) No genuine dispute as to any material fact 
i. Slaven v. City of Salem (prisoner suicide)
a. “Genuine dispute”: each side presents evid. that, if believed, would mean that party would win
	i. True even if evid. appears more favorable for one side
ii. Most important sentence in the rule
		      AND
		     Movant is entitled to judgment as matter of law
		i. Granted when only one possible, correct outcome as matter of law
			a. Only want to knock out cases that are a complete waste of time
		ii. Who is entitled to judgment as a matter of law depends on who has the burden of proof
			a. Claims = P
			b. Counterclaims, etc. = D
			c. Affirmative defenses = responding parties
d. Cross-motions for SJ = doesn’t matter who has burden of proof.  Parties agree on facts, so only leaves legal q of who wins on law
iii. Court should state reasons for granting or denying the motion

* Big q for SJ: “Do we need a trial”
i. Necessary to find facts (ie: conflicting evid.; credibility of witnesses)
		ii. Necessary to resolve mixed q of law and fact (ie: negligence)
* SJ can be for entire case, or just one part of case (ie: one claim, defense, or element)
* Court must view facts in light most favorable to the non-moving party
	a. Includes drawing permissible inferences against granting the motion
	b. Same for other dispositive motions (ie: R12(b))
c. Scott v. Harris (car chase)
	i. For SJ, court usually adopts nonmoving party’s version of events
ii. UNLESS there is evid (ie: videotape) that contradicts that party’s version
	a. Rationale: no “genuine” dispute as to those facts
(b) Can file SJ motion any time until 30 days after discovery
(c) Generally, only materials that are admissible evid. can be considered for SJ
		(1) Party must
			(a) Cite record
			AND
		(b) Show no genuine dispute
	(3) Court need only consider the cited materials
		a. BUT may consider other materials in the record
(4) Narrow exception for witness affidavits 
			a. Although not admissible as evid., they are required to testify at trial
			b. Must be made on personal knowledge
(d) Can ask for continuance to have opportunity to gain evid. 
a. Need to state specified reasons for requesting extension (ie: haven’t had opportunity to dispose people yet)	
(e) If party fails to properly support or address assertions, court may:
i. Give opportunity
ii. Consider fact undisputed
iii. Grant SJ
iv. Issue other order
(f) After giving notice and a reasonable time to respond, the court may:
	i. Grant SJ for a nonmovant
	ii. Grant motion on grounds not raised by a party
	OR
	iii. Consider SJ on its own after identifying material facts that may not be genuinely in dispute
1. R12(d): 
a. If on a R12(b)(6) or (c) motion, matters outside the pleadings are presented
AND 
b. The court does not exclude the materials
THEN
c. The motion MUST be treated as one for SJ under R56
2. SJ motion types:
i. “Proof-of-the-elements” (by P)
	i. P: “I am certain to win on ALL elements”
		a. P must prove each element necessary to claim
	ii. D: “You might lost on at least one element”
		a. D only has to create dispute on one element
	iii. Here, easier for nonmoving party (ie: D) to win
ii. “Disproof-of-an-element” (by D)
	i. D: “My evid. proves you are certain to lose on element A.”
			a. Here, D has affirmative evid. (ie: smoking gun, videotape, etc.)
	ii. P: “I might win that element”
	iii. Slaven
iii. “Absence-of-Proof” (by D)
			i. D: “You have nothing that can prove Element A”
					a. D may not have affirmative evid.
					b. P has burden of proof
				ii. P: “I might win on that element”
				iii. Duplantis v. Shell Offshore (platform slip-and-fall)
3. Right to jury (7th Amend.)
	i. Right to jury: 
			a. Money damages over $20
	ii. No right to jury:
			a. Injunction
			b. Declaration
			c. “Equitable” relief


V – JMOL
	A. R50 – JMOL (aka “directed verdict”)
		(a) JMOL
(1) If a party has been: 
a. Fully heard on an issue
AND
b. The court finds that a reasonable jury would not have a legally suff. evidentiary basis to find for that party on that issue
i. Lavender v. Kurn (train hook)
a. Whenever facts are such that fair-minded men may draw diff. inferences, a measure of speculation and conjecture is required
b. Only when there is a complete absence of probative facts to support the conclusion reached does a reversible error appear
c. Jury does not have to decide a verdict based on all facts lining up
	i. Only some have to line up
THEN
c. The court my grant a motion for JMOL
 (2) Motion for JMOL may be made at any time before case goes to jury	
	i. Must specify judgment sought, and law and facts entitling movant to judgment
* Timing: 
	i. D motion: At close of P case
	ii. P or D motion: at close of D case (also after P case b/c that is presented 1st)
	iii. P or D motion: at close of evid. (ie: after P and D case, and P rebuttal)

(b) Renewed JMOL (JNOV - judgment notwithstanding verdict): 
i. Must be filed w/i 28 days of judgment
ii. Court may:
(1) Allow jury verdict
(2) Order new trial
(3) Enter judgment as matter of law

(c)(1) When granting renewed JMOL motion, court must conditionally rule on any motion for a new trial by determining whether a new trial should be granted if the judgment is later vacated or reversed

(e) Denial of renewed JMOL motion may be appealed w/ new trial sought in the alt.
	
i. Reeves v. Sanderson (plumbing):
	a. Some states: review is limited to that evid. favorable to the nonmoving party
b. Most states: review extends to the entire record
c. Court must draw all reasonable inferences in favor of the non-movant
d. Court must disregard all evid. favorable to the moving party
	

VI – Post-trial motions:	
A. New Trial (R59)
a. If the court strongly disagrees w/ the jury’s verdict and thinks it was against the heavy weight of the evid., R59 allows court to order a new trial
	i. May be on party motion OR court initiative 
	ii. In either case, court must specify reasons
b. Std.: Any reason for which a new trial has been granted before
i. Legal errors by trial judge
ii. Newly discovered evid.
iii. Jury tampering or misconduct
iv. Jury verdict contrary to “great weight” of evid.
c. Timing; 
i. After trial
ii. BUT no later than 28 days after final judgment
d. Result: New trial
	i. EX: Dadurian v. Underwriters at Lloyd’s of London (jewelry fraud)
B. Relief from Judgment (R60) – vacating judgment
(b) Grounds: On motion and just terms, court may relieve party from final judgment for the following reasons:
	a. Just terms = eliminate judgment, decrease amount, new trial, etc.
	(1) mistake, inadvertence, surprise, or excusable neglect 
(2) newly discovered evid. that, with reasonable diligence, could not have been discovered in time to move for a new trial under R59(b)
(3) fraud, misrepresentation, or misconduct by an opposing part; 
(4) judgment is void 
a. Void = no jurisdiction to do it in the first place (ie: Pennoyer v. Neff)
(5) judgment is based on an earlier judgment that has been reversed or vacated 
(6) any other reason that justifies relief
* Pretty rare and must have really good explanation – “Void” or R60 in general?
(c) Timing: 
i. w/i a reasonable time
ii. No later than 1 yr. after judgment if motion is based on:
	a. Mistake (b1)
	b. New evid. (b2)
	c. Fraud (b3)
* Diff. b/t renewed JMOL/new trial and relief from judgment is the timing
	i. Renewed JMOL/new trial = 28 days after judgment
	ii. Relief from judgment = no fixed timeline		 
C. Diff. b/t motions:
i. Failure to state a claim (R12(b)(6))
ii. Judgment on the Pleadings (R12(c))
iii. Summary Judgment (R56)
	a. Std.: No genuine dispute as to any material fact  JMOL
	b. Based on documents (ie: trial preview)
	c. Timing: Before trial (no later than 30 days after close of discovery)
iv. Judgment as a Matter of Law (R50) – formally known as “directed verdict”
a. Std. Reasonably jury would not have legally suff. evid. basis to find for nonmoving party (ie: evid. is so weak for one side that no reasonable jury could find for him)
	b. Based on trial evid.
	c. Timing: 
i. At trial
a. After nonmoving party “fully heard”
b. BUT before submission to jury
		i. Renewable w/i 28 days (ie: renewed JMOL)
		a. When ruling on renewed JMOL, court may order new trial (R50(b)(2))
	d. Result: Judgment 
v. New Trial (R59)
a. If the court strongly disagrees w/ the jury’s verdict and thinks it was against the heavy weight of the evid., R59 allows court to order a new trial
	i. May be on party motion OR court initiative 
	ii. In either case, court must specify reasons
b. Std.: Any reason for which a new trial has been granted before
	i. Legal errors by trial judge
	ii. Newly discovered evid.
	iii. Jury tampering or misconduct
	iv. Jury verdict contrary to “great weight” of evid.
c. Timing; 
i. After trial
ii. BUT no later than 28 days after final judgment
d. Result: New trial
vi. Relief from Judgment (R60)
a. On motion and just terms, court may relieve party from final judgment 
b. Std: new discovery
	c. Timing: W/i a reasonable time (no more than 1 yr for 1, 2, 3)
	d. Result: Judgment vacated
D. Appeals:	
	1. General:
i. NOT a new trial
			a. No new evid.
			b. No new issues
				i. Exception: SMJ may be raised for 1st time on appeal
			c. Appellate court may affirm on any basis supported by record, even if diff. from TC
			d. Preserve the record for appeal
				i. Introduce everything you will want to rely upon later
				ii. Do NOT sandbag
ii. Notice of appeal: Must be filed w/i 30 days after judgment/order
2. Std. of review:
			a. De novo:
				i. For legal questions with only one correct answer
ii. Trial court decision gets no special deference
b. Abuse of Discretion
i. For judgment calls with a range of correct answers
ii. COA defers to TC unless it “abused” its discretion by going beyond acceptable bounds
c. Clear Error
.i For factual findings by the trier of fact (judge or jury)
ii. Defer to TC unless error is overwhelmingly evident
3. Final decision rule (§1291): 
			a. COA shall have jurisdiction of appeals from all final decisions of DC
				i. Final = when TC enters judgment on ALL claims against ALL parties
				ii. Handful of exceptions exist
					a. Partial Judgment – R54(b)
b. Special Statutes – e.g. preliminary injunctions under 28 U.S.C. §1292(a)(1)
c. Certified Question – 28 U.S.C. §1292(b)
d. Class Certification – R23(f)
e. Collateral Order Doctrine - Cohen
				iii. Also can’t file appeal too early
			b. Final (appealable):
				i. D’s motion to dismiss all claims – granted
				ii. Motion for SJ on all claims (P or D) – granted
			c. Interlocutory (not appealable): 
				i. D’s motion to dismiss all claims – denied
				ii. D’s motion for SJ on one out of two claims – granted
				iii. P’s motion for partial SJ on duty and breach in neg. cases - granted
* Liberty Mutual v. Wetzel ()
			a. Appeal-ability is a type of SMJ
b. Look at whether TC has rules on ALL issues (ie: claims, remedies, and filed final judgment paper – R58)
c. R54(b) – Partial judgment: 
i. When an action has 
a. Multiple-claims
OR
b. Multiple-parties
ii. Court may direct entry of final judgment of one or more, but not all claims
iii. TC must expressly determine that there is no just reason for delay, then SJ may be final and appealable
iv. Do not want piecemeal appeals 


VII – Preclusion
A. Preclusion: a person is precluded from re-litigating certain things if there has already been one fair opportunity to litigate
	1. 2 types: 
		a. Claim preclusion:
			i. Someone is precluded from bringing a claim in a subsequent lawsuit when:
				a. It is the same claim from suit #1 (ie: identical)
					i. Could have been asserted in suit #1
						a. Factually and legally possible to litigate 1st time
							i. Factually impossible = hasn’t happened yet
ii. Legally impossible: court restrictions (ie: small claims court)
					AND
					ii. Should have been asserted
						a. Most states/fed/Rest.: Arises from same transaction
							i. Claims arise from the same facts
								a. What are the facts out there in the world?  								(Before legal terms are attached?)
							ii. Variations: 
								a. Transaction in occurrence
								b. Series of transactions or occurrences
							iii. Maximizes efficiency
						OR
						b. Some states: arises form same cause of action
							i. Claims represent the same cause of action
							ii. Variations:
								a. Identical elements
b. Same evid. from suit #1 would prove all elements of suit #2 (Frier v. City of Vandalia – cars towed)	
	c. “Primary rights” (CA)
iii. Maximizes P’s ability to “get justice”	
				b. Same parties
					i. Same parties: Claim in suit #2 is asserted by same claimant as 						suit #1 against same D as suit #1 (ie: same parties on SAME sides)
						a. Includes persons in privity w/ those parties
							i. Successor in interest
							ii. Controller of suit #1
a.Wholly beneficial for 1 P
iii. Adequately (or virtually) represented 
a. EX: Class actions
				AND
				c. Suit #1 = 
					i. Valid and final judgment
						a. Valid:
							i. Court #1 had power to bind the parties to the 									dispute
								a. PJ over parties (required in all states)
								b. SMJ (varies among states)
ii. Does NOT mean correct
b. Final:
	i. TC judgment on ALL issues
	ii. Related to the “final decision” rule for appeals
					ii. On the merits
						a. Proceeding where the party who is now precluded had a 							fair opportunity to prevail on the merits:
							i. Fully jury trial
							ii. JMOL – R50
							iii. SJ – R56
							iv. Dismissal: Failure to prosecute or violation of 								court rules – R41(b)
								a. Unless dismissal states otherwise
v. MAYBE Dismissal: Failure to state a claim – 		R12(b)(6)
							vi. NOT dismissal for no PJ – R12(b)(2)		
			ii. Can be a
a. Affirmative defense
				b. SJ motion
				c. Defense, not offense
iii. Gargallo v. Merrill Lynch (debt collection)
a. Judgment rendered by a court lacking SMJ should not be given preclusive effect
		b. Issue preclusion:
			i. A party may be precluded from re-litigating an issue in suit #2 when:
a. It is the “same issue” decided in suit #1
	i. Case-specific factual and legal issues may be subj. to preclusion
ii. There is no magical formula for determining what constitutes an “issue”
	a. Must be logically small, but not so small that it’s 	irrelevant
		i. SOL hypo:
a. Issue = When did Ps claim accrue?
b. Issue = Did P file w/i 3 yrs? (1st suit); 4 yrs? (2nd suit)
c. Too broad:
	i. Does P win?
	ii. Is P’s claim time-barred?
b. Suit #1 resulted in a “valid” and “final” judgment (same as for claim preclusion)
c. The issue was “actually litigated and decided” in suit #1 
	i. Parks v. IL Central Gulf RR (car/train collision)
		a. Where a judgment may have been based upon either or 			any of 2 or more distinct facts, a party pleading preclusion 			must estab. that the verdict or finding went upon that 				particular fact
ii. 2nd Restate: When alt. grounds for decision exist, neither should be precluded in subsequent litigation
d. The decision on the issue was “essential” to the judgment in suit #1
e. The precluded party had adequate opportunity and incentive to litigate the issue in suit #1
f. In a minority of states: the party benefitting from preclusion must have been a party to suit #1 (“mutuality” requirement)
	a. Abandoned in most states
	b. Non-mutual
		a. Defensive (Blonder-Tongue)
		b. Offensive (Parkland Hosiery – proxy statement)
i. In cases where P could easily have joined in the earlier action or, for other reasons, where the application of offensive estoppel would be unfair, TJ should not allow the use of offensive collateral estoppel (ie: a litigant who was not a party to a prior judgment may nevertheless use that judgment “offensively” to prevent a D from relitigating issues resolved in the earlier proceeding)
ii. Unfair:
a. Before, D had little incentive to defend vigorously
b. Judgment inconsistent w/ previous judgments in favor of D
c. 2nd action may afford procedural opportunities unavailable in the first action that could cause a diff. result
ii. Is discretionary doctrine
iii. Can be:
	a. Motion for partial SJ
	b. Can be offense or defense
iv. State Farm Fire v. Century Home (skip box fire)
a. If there are inconsistent verdicts in the first few trials, then unfair to preclude (ie: 1st: verdict for D; 2nd: verdict for P; 3rd: verdict for D)
		a. Jury compromise
		b. Manifestly erroneous prior determination
c. Newly discovered evid. that was previously unavailable that may have a signif. effect on outcome
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