Civil Procedure II

Introduction
Understanding the Rules
· Code of Civil Procedure (“CCP”)
· California Rules of Court (“CRC”)
· CRC is a supplement to the CCP and have the authority of the CCP as long as they do not conflict 

· Local Rules (“LR”)
· Every CA county enacts local rules to supplement the CCP and CRC

· LR have the same validity as CCP and CRC as long as they do not conflict 

· Note CRC 981.1 – Preemption of Local Rules

· Preempts local rules relating to pleadings, demurrers ex parte applicants, motions, discovery, provisional remedies, form and format of papers

· Local courts left with more scheduling/ministerial rules

· Except: LR 7.9 – case management conferences

· Except: LR 7.12 – litigation conduct

· Prior law provided for sanctions, now are more like guidelines

· Government Code (“GC”)
· Case Law
· Fills in certain areas of pre-trial procedure law 

Plaintiffs: Pre-Filing Considerations
Ethical Duties
· Conflicts of interest

· Duty of competence 

· No improper motive

· Standards for professional behavior
· LR 7.12
· Behavioral expectations of the court for litigators 
· Note that although LR 7.13 states the court may impose sanctions for violation of the rules, but the LR are now just guidelines
· But still want respect of the court and other counsel
· CCP 128.7
· Pleadings, petitions, written notice of motion, or other similar paper shall be signed by at least one attorney of record (by the party of record if not represented)
· State the signor’s address and phone number
· Except when otherwise provided by law, pleadings do not have to be accompanied by an affidavit
· Unsigned paper is not stricken unless it is not corrected promptly after being called to the attention of the attorney or party
· By presenting to the court—signing, filing, submitting, later advocating—a pleading, petition, written notice of motion, or other similar paper, an attorney or unrepresented party is certifying to be the best of their knowledge that after a reasonable inquiry all of the following conditions are met:
· Not being presented for an improper purpose such ass to harass, cause unnecessary delay or unnecessary expense
· Claims, defenses and other legal contentions are warranted by existing law or by a nonfrivolous argument to extend, modify, or reverse existing law or establish new law
· The allegations and other factual contentions have evidentiary support or are likely too after further investigation
· Denials of factual contentions are warranted on the evidence or are reasonably based on a lack of information or belief
· The court can impose sanctions if it finds that any of the above have been violated
· A party can file a motion requesting sanctions or the court can enter an order sua sponte
· The offending party generally has 21 days to remove or correct the paper, contention, etc.
· CRC 227
· This provision allows the court to impose sanctions for a violation of the rules
· Sanctions may not be imposed without notice and an opportunity to be heard—but can be imposed upon notice from a party’s papers or sua sponte by the court
Pre-Lawsuit Claims, Demands & Approval Requirements
· claim for professional negligence against a health care provider
· CCP 364

· Must give 90 days prior notice to D of intent to commence the action

· Purpose is to allow medical providers to settle legitimate claims so that only legitimate controversies are left to litigate

· CCP 365
· Not following the notice requirement does not invalidate the claim but it can get the attorney in trouble

· Suing a public entity
· GC 945.4

· Must give the claim to the entity before filing in court

· If do not go through the claim presentation process then you will not be able to state a claim in court

· State v. Superior Court (Bodde)
· Failure to allege facts demonstrating or excusing compliance with the claim presentation requirement subjects a complaint to a general demurrer.

· Volunteer or officer of a non-profit organization
· CCP 425.15

· Must get permission from the court to file the complaint 

· Satisfy the court it is a legitimate claim being filed

· Policy is to encourage people to participate in non-profits and protect those that are helping society

· Attorney civil conspiracy with client
· Civil Code 1714.10

· Claim must be presented to the court before the complaint can be filed

· Too easy to allege without restrictions

Jurisdiction
· Personal
· 2 factors
· Is there a constitutionally sufficient basis to get jrdx over D

· Can you acquire jrdx over D by complying with service of process

· Methods

· Domicile: can get jrdx over D where D domiciled

· Note – domicile is the place where person actually lives, this is contrasted to a residence

· In state service: you can get personal jrdx over a person by serving them while they are in the state

· Appearance/Consent: the person consents to jrdx

· State Long Arm Statute: CCP 410.10

· Allows everything that is permissible under US constitutional due process

· Minimum contacts

· Systematic and continuous contact—general jrdx

· Purposefully availed themselves of the state and the dispute arises from the contact—limited jrdx
· Subject Matter
· CA courts have general jrdx

· Exceptions:

· Matters where there is exclusive federal jrdx

· Ex: cases under the Securities and Exchange Act, bankruptcy cases, patent and copyright cases

· Holiday Matinee, Inc. v. Rambus
· Claims arose under federal patent law and were therefore subject to exclusive federal court jrdx.

· Jurisdiction is vested in other tribunals

· Ex: bar license disputes are through the state bar

· Workers comp cases

· Other special cases

· Ex: private organizations with disputes about their rules; religious disputes within religious organizations

· There are distinctions within CA courts – CCP 32.5

· Unlimited civil cases

· Limited civil cases

· Cases involve 25K or less and have fewer procedures to resolve disputes

· Small claims is a subset and is 5K or less

Venue
· venue controls which county the complaint may be filed in
· identify whether the dispute is local or transitory

· local: real property (CCP 392), marriage dissolution (CCP 395), child custody

· transitory: if it is not local

· a transitory case can always be filed where the D resides

· personal injury

· individual D – CCP 395

· venue where D resides

· may also file where the incident occurred

· corporate D – CCP 395.5

· where D has principal place of business, headquarters

· can file where the incident occurred

· breach of K 

· individual D – CCP 395

· venue where D resides

· where the K is entered into

· where the K is performed

· Note: where K is performed is only useful if it is different form where K entered into and it is specified in the K (in writing)
· Corporate D – CCP 395.5

· where D has principal place of business, headquarters

· place where the K is entered into

· place where K is to be performed

· Note: does not have to be in writing 

· where the breach occurred 

· A superior court may specify by local rule the location where certain types of actions or proceedings are to be filed – CCP 402

· LR 2.0 contains rules for mandatory filing for unlimited civil cases, mandatory filing of small claims and limited civil cases, mandatory filing of criminal and traffic cases, and also has optional filing

Real Party in Interest
· In every case the P must be a “real party in interest” with respect to the claim on which they are suing – CCP 367
· This is essentially saying that the P has to have standing to sue
· Goodreau v. Lowrie
· In elder abuse cases the claim must be brought by the elder.  A successor in interest may also bring the case.  Problem here was that the successor in interest also committed the abuse.  The executor was not a real party in interest but the court let them bring the case.  There was sufficient evidence to show the successor committed the abuse so it was as if they predeceased the executor.  Policy reason is to not protect someone that committed elder abuse.
· Situations where real party in interest can be an issue
· Claims held by an estate or trust
· Real party in interest is the trustee, not the trust
· Corporate claims
· The claim belongs to the corporation and not the shareholders
· If the corporation does not bring the claim, the shareholders can bring a shareholder derivative action
· Assigned claim
· The real party in interest is the assignee
Joinder
· Permissive Joinder of Plaintiffs – CCP 378
· Persons may join in one action as Ps if
· They assert a right to relief jointly, severally or if the action arises out of one transaction or occurrence and any question of law or fact common to all person will arise in the action, or
· They have a claim, right or interest adverse to the D in the property or controversy which is the subject of the action
· It is not necessary that each P have an interest in every cause of action or all relief that is prayed
· Permissive Joinder of Defendants – CCP 379
· Persons may be joined in one actions as Ds if there is asserted against them
· Any right to relief jointly, severally or arising out of the same transaction or occurrence and if any question of law or fact common to all of the Ds will arise in the action, or
· A claim, right or interest adverse to them in the property or controversy which is the subject of the action
· It is not necessary that each D be interest in every cause of action or all relief prayed for
· Where the P is in doubt as to the person from whom P is entitled to redress, P can join two or more Ds with the intent that the question of which D is liable and to what extent may be determined between the parties
· Compulsory Joinder of Parties – CCP 389
· A person that is subject to service of process and whose joinder will not deprive the court of subject matter jrdx should be joined if
· In his absence complete relief cannot be accorded among the parties, or
· He claims an interest relating to the subject of the action and is so situation that disposition of the action without the party would
· Impair or impede his ability to protect the interest
· Leave any of the persons already parties subject to double, multiple or inconsistent obligations
· If the person cannot be made a party then the court must consider whether in equity the action should proceed without the party or whether the matter should be dismissed without prejudice (making the absent party indispensable)
Plaintiffs: Drafting the Complaint
Nature of Pleadings/Complaints
· Pleadings are formal allegations of the parties and denials or affirmative defenses
· Pleadings include the complaint, cross-complaints, answers, demurrers 
· CCP 420-422.10
· Form of Civil Actions
· CCP 307 – One Form Only
· There is only one form for civil actions
· CCP 308 – Designation of Parties
· Complaining party=plaintiff
· Adverse party=defendant
· CCP 309 – Submitting Special Issue to Jury
· Question of fact not in the pleadings can be tried to a jury upon an order for the trial stating the question of fact to be tried 
· Commencing Civil Actions
· CCP 411.10 – Filing Complaint With Court
· A civil action is started by filing a complaint with the court
Face Page
· Requirements from the CCP
· CCP 422.30 – Caption
· Every pleading will have a caption with
· Name of court and county where action brought
· Title of the action
· In limited civil case the caption shall state it is a limited civil case
· CCP 422.40 – Complaint—Title Includes Names of All Parties
· In the complaint the title shall include the name of al the parties
· In other pleadings it is ok to state the name of the first party on each side
· Requirements from CRC 201 – Form of Papers Presented for Filing
· Must use recycled paper for
· All original papers filed with the court and all copies of papers, documents, exhibits, etc.
· The original record on appeal from a limited civil case, any brief filed with the court to be heard by the appellate division, all copies of the documents
· By filing or a serving a document the attorney or party certifies by the act of filing or serving that the document was produced on recycled paper
· Size of Paper, Type Style, and Print Color
· Papers must be typewritten or printed—or photocopies
· In no smaller than 12 font
· On opaque, unglazed paper, white or unbleached, of standard quality not less than 20 pound weight
· Must be 8.5 by 11 inches
· Typeface must be equivalent to Courier, Helvetica or Times Roman
· Color must be black or blue-black
· Line Spacing and Numbering
· Can only use one side of the paper and lines must be double or 1.5 spaced and numbered consecutively
· Descriptions of real property may be single spaced and footnotes, quotations, and printed forms of corporate surety bonds may be single spaced and have unnumbered lines if the comply generally with the space requirements
· Let margin must be at least one inch from the left edge and right margin at least .5 inch from the right edge
· Line numbers must be at the left margin and separated from text by a vertical column of space at least 1/3 inch wide or single or double line—the line numbers must be consecutively numbered beginning with 1 on each page—there must be at least 3 line numbers for each vertical inch on the page
· Page numbering and hole punching
· Each page must be numbered consecutively at the bottom
· Each paper must consist entirely of original pages without riders and must be firmly bound together at the top
· Exhibits may be fastened to pages of the specified size and when copied must be equal to typewritten material in legibility and permanency of image
· Each paper presented for filing must contain two pre-punched normal-sized holes, centered 2.5 inches apart, and 5/8 inch from the top 
· Format of first page: The first page of each paper must be in the following form
· Specifies location for the name, address, phone number, bar number of attorney or party if no attorney, etc.
· Fax number and email address are optional
· Specifies location for where to leave blank space for the clerk
· Specifies location for the title of the court
· Specifies location for the title of the case
· In initial complaint or cross-complaint the name of each party must begin on a separate line at the left margin
· Subsequent pleadings and papers only need to state the name of the first party on each side and state that a cross-action or actions is involved
· Specifies location for the number of the case
· Specifies location to indicate the nature of the paper
· On complaints and petitions need to include the character of the action or proceeding
· In a case with multiple parties in an answer, response or opposition must identify the complaining, propounding or moving party and the complaint , motion or other matter being answered or opposed
· Specifies location for the name of the judge and department, if any, to which the case is assigned
· Specifies what to include if the case is before a referee
· On a complaint, petition or application filed in a limited civil case, specifies location to include the amount demanded  - to be stated as whether it exceeds or does not exceed 10K
· In papers for limited civil cases the words “Limited Civil Case” must be in the caption
· If a case is reclassified, the caption must include that the action or proceeding is reclassified by the pleading 
· Footer
· Except for exhibits all papers filed with the court must have a footer, placed below the page number and divided from the rest of the document page by a printed line—the footer must have the title of the paper or a clear abbreviation and must be in at least 10 point font
· Changes on Face of Paper—Conformance of Copies
· Additions, deletions or interlineations must be initialed by the clerk or judge at the time of filing—all copies served must conform to the original filed including the numbering of lines, pagination, additions, deletions etc.
· Several Causes of Action, Defenses, Etc.
· Each separately stated cause of action, count or defense must be separately stated
· Acceptance for filing
· Clerk of court does not have to accept for filing papers that do not comply with the rule, except
· Cannot reject a paper for filing only because it is handwritten or handprinted or that the handwriting or handprinting is in a color other than black or blue-black
· For good cause shown the court may permit the filing of papers that do not comply with the rule
· This rule does not apply to Judicial Counsel forms, local court forms, or forms for juvenile dependency proceedings produced by the state social services
Designating Parties
· A roll call of the parties is not required in the complaint but it is still usually done
· When telling a story you want to include the characters
· If P does not know the names of all Ds then can use fictitious name
· CCP 474
· The P can use Doe Ds if P is unaware of the names of all Ds, but when P learns the name of the D the P must amend the pleading
· Using Doe Ds allows a P to file a claim before the statute of limitations runs even when they do not yet know the names of all involved parties
· Note: under the CCP the P has 3 years to serve the party 
Alleging the Cause of Action
· Elements of pleading a cause of action
· CCP 425.10 – Complaint or Cross-Complaint—Contents
· A complaint or cross-complaint must contain
· A statement of the facts that constitute the cause of action in ordinary and concise language
· The elements necessary to state a claim can be found in treatises, jury instructions, judicial counsel form complaints
· CA is a fact pleading state (this is different from the federal standard which is notice pleading)
· Committee on Children’s Television v. General Foods Corp.
· In the original complaint the Ps failed to state a claim for fraud, but the court said that the Ps should be able to amend the complaint to correct an uncertainty or lack of required specificity in the fraud cause of action.  The cause also provides an example of a higher pleading standard—cannot just assert that the fraud was material and P was caused damage.  More details are needed to allege fraud.
· General rules of pleading 
· CCP 452 – Liberal Construction—Substantial Justice
· The allegations of a pleading must be liberally construed with a view to substantial justice between the parties
· CCP 454 – Items of Account—Copy on Notce—Verification
· Items of an account alleged in a pleading do not have to be identified in the pleading but do have to be given to the adverse parties within 10 days of the adverse party requesting the items in writing
· CCP 455 – Description of Land
· In an action to recover real property it must be described so that an officer would be able to identify it upon execution
· CCP 456 – Judgment or Judicial Action
· Discusses pleading a judgment or other determination of the court
· CCP 457 – Performance of Conditions
· Do not have to state facts showing the performance of conditions precedent in a K when are pleading, but can state generally the party performed all conditions—but if the allegation is questioned the party must establish at trial the facts showing performance
· CRC 312(g) – Motions, Demurrers, and other Pleadings: Causes of Action—Form
· Each separate cause of action or affirmative defense in a pleading shall specifically identify its number; its nature; the party asserting it (if more than one party is represented in the pleading); and the party or parties to whom it is directed
Prayer for Relief
· A statement of what the party demands for relief (what the P is entitled to)
· CCP 425.10 – Complaint or Cross-Complaint--Contents
· A complaint should contain a demand for judgment for the relief that the pleader claims they are entitled to.
· If P claiming money damages then the amount should be included—although it is common to allege an amount to be proven at trial.
· If personal injury or wrongful death then the amount should not be stated and the complaint should conform to identified sections of the code
· CCP 425.11 – Request for Statement of Damages Being Sought; Manner of Service of Statement
· In a personal injury or wrongful death suit the D can request from the P a statement setting form the nature and amount of damages being sought.
· If D does this, the P must serve a responsive statement as to the damages within 15 days.
· If the D does not request a statement then the P must serve the statement on the D before they can get a default
· How to serve the statement
· If D has not appeared in the action, the service should be in the same manner as a summons
· If D has appeared in the action, the service should be on the party’s attorney or on the party if they do not have an attorney, in the same manner as serving a summons or as otherwise provided in Ch.5
· CCP 425.115 – Reservation of Right to Seek Punitive Damages on Default Judgment—Service of Statement on Defendant 
· Describes the method by which P can preserve the right to seek punitive damages
· Discusses the statement that must be served as well as how the statement is to be served
· CCP 580 – Conformity to Pleadings—On Default—On Joinder of Issues
· P cannot get relief greater than that demanded in the complaint (and the statements provided by CCP 425.11 and 425.115)
· In a limited civil case there are more restrictions
· Cannot get relief greater than the max amount in controversy for a limited civil case—excluding attorney fees, interest and costs
· No permanent injunction
· No determination of title to real property
· No enforcement of an order under the Family Code
· No declaratory relief unless otherwise authorized 
· Civil Code 3295(e)
· No claim for exemplary damages shall state an amount or amounts
Subscription and Verification
· The complaint must be signed

· CCP 128.7
· Every pleading, petition, written notice of motion or similar paper shall be signed by at least one attorney of record or by the party if not represented—shall include the signer’s address and phone number
· Unsigned paper is not stricken unless the omission of the signature is not corrected promptly after the omission is called to the attention of the attorney or party
· Unless otherwise provided by law, pleadings do not have to be verified or accompanied by an affidavit
· Verification
· By verifying a complaint/answer the party is declaring that all of the statements in the paper are true
· Verifying a complaint requires the other party to answer paragraph by paragraph 
· CCP 446 – Signing—Verifying—Form of Affidavit—Who may Make
· Every pleading shall be subscribed by the party or his or her attorney
· They are special rules that if certain state or county agencies are Ps, then the answer must be verified (but not the complaint)
· If the complaint is verified then the answer must be verified 

Judicial Counsel Forms
· The judicial counsel has forms that can be filled out to facilitate pleading
· CCP 425.12 – Judicial Council Trial Court Forms

· States that the judicial counsel will develop and approve forms that can be used in trial courts for complaints, cross-complaints or answers in suits based on personal injury, property damage, wrongful death, unlawful detainer, breach of K, or fraud 

· CRC 201.1 – Judicial Council Forms

· This section states that judicial council forms are either mandatory or optional

· Notes that mandatory forms are indicated by an asterisk on the list judicial council forms

· This section indicates that there are a variety of reasons that a court cannot use to reject a judicial council form

· Ex: form lacks preprinted title and address of the court or clerk; form is printed by a publisher or another court; form lacks the court’s local form number; form lacks other material added by a court unless the material is required by the judicial council, etc.

· CRC 201.2 – Judicial Council Pleading Forms

· States location of approved judicial council forms
· Any approved cause of action form can be attached to an approved form of complaint or cross-complaint

· A cause of action for which there is no approved form can be prepared in the manner described in Rule 201 and attached to an approved form of complaint or cross-complaint

Plaintiffs: The Next Step
Filing
· Go to the filing window at the courthouse and file the documents and pay the fee (or pay an attorney service to do it for you)
· Documents

· The complaint (if starting the lawsuit)

· Civil Case Cover Sheet

· Used for statistics and keeping track of types of cases in the court

· Can affect where the case is assigned

· Ex: designated a class action or complex case

· CRC 201.8 – Case Cover Sheet Required

· First paper filed in an action or proceeding must be accompanied by a case cover sheet that is a form prescribed by the judicial council

· If the party or attorney fails to file the cover sheet the clerk must file the paper but the attorney or party may be subject to sanctions

· LA Superior Court has an addendum to the civil case cover sheet

· Focuses on which district in LA should be filing in

· This must be served on the other side

· Filing Fee

· $296.50 – a single fee for filing a case

· The clerk then files the complaint
· Clerk takes the complaint, stamps it and it becomes part of the court file

· Clerk “conforms” your copy of the complaint

· This indicates the original has been filed—it is proof of filing

· Clerk will “issue” summons

· Will take the summons you have brought and sign or stamp then with a seal—this is what gives the summons power (only clerk can issue this)

· CCP 412.10

· After paying fee, P may have clerk issue one or more summons for any D

· There are limitations on the Filing of Papers
· CRC 201.5 – Limitations on the Filing of Papers

· There are certain papers, whether offered separately or as attachments to other documents, that are not to be filed unless they are offered as relevant to the determination of an issue in a law and motion proceeding or other hearing or are ordered filed for good cause

· Ex: subpoena, deposition notice, notice of intention to record testimony of audio or videotape, etc.

Summons and Service of Process
The Summons and Complaint Under the CCP
· Timing of Service
· CCP 583.210 – Time Limit for Service Upon Defendant

· Summons and complaint shall be served on the D within 3 years after the action is commenced against the D

· Action is commenced at the time the complaint is filed

· Return of summons or other proof of service to be made within 60 days after the time the summons and complaint must be served on the D

· CCP 583.220 – Nonapplicability of time Limit

· Time in which service must be made does not apply if D enters into a stipulation in writing or does another act that constitutes a general appearance in the action

· Stipulation extending when service must be made

· A motion to dismiss

· An extension of time to plead after a motion to dismiss

· CCP 583.230 – Extension of Time

· Parties may extend the time which service must be made by

· Written stipulation

· Oral agreement made in open court if in the minutes or the court or there is a transcript

· CCP 583.240 – Computation of Time

· In computing time in which service must be made, exclude the time during which any of the following conditions existed

· The D was not amendable to the process of the court

· The prosecution of the action or proceedings was stayed and the stay affected service

· The validity of service was the subject of litigation

· Service was impossible due to causes beyond the Ps control

· CCP.250 – Failure to Obtain Action Within Time Limit

· If service is not made in time

· The action is over

· The action is to be dismissed by the court on its own motion or on the motion of one of the parties—after notice is given

· CCP 583.420(a)(1) – Conditions for dismissal

· The court may not dismiss an action pursuant to this article for delay in prosecution except after one of the following conditions occurred:

· Service is not made within 2 years after the action is commenced against the D
· Information that must be in the summons
· CCP 412.20 – Direction, Signature, Seal—Contents—Judicial Council Forms

· Summons shall be directed to the D, signed by the clerk and issued under the seal of the court, and shall contain

· Title of the court where the action is pending

· The names of the parties to the action

· A direction that the D file with the court a written pleading in response to the complaint within 30 days after summons is served on him

· Notice that unless D responds a default will be entered

· Statement that the D can seek an attorney and the attorney should be contacted promptly

· An introductory legend in bold type in English and Spanish that states the party is being sued

· Summons put forth by the judicial council satisfies 

· CCP 412.30 – Summons for Corporation

· If the action is against a corporation or unincorporated association, the copy of the summons must have language stating the person is being served as a person who can be served in order to serve the corporation 

· Persons that can be served (generally)
· CCP 413.10 – Persons on Whom Summons May be Served

· Summons shall be served

· Within the state as provided

· Outside the state but within the US as provided by this code or by law of place where person is served

· Outside the US as provided in the code or as directed by a court or as by the law of the place where the person is served or as directed by a foreign authority 

· CCP 413.20 – Time Limit Not Extended for Service by Mail

· If summons served by mail pursuant to this chapter, provisions of section 1013 extending the time to exercise a right or doing an all shall not extend time specified in this title

· CCP 413.30 – Cases Not Covered by Law

· If there is no provision for how service of summons is to be made, then the court may direct the summons be served in a manner that is reasonably calculated to give actual notice to the party to be served and proof of the service to be made as prescribed by the court

· Persons who may serve summons
· CCP 414.10 – Any Person over 18 not a Party to the Action

· Summons may be served by any person who is at least 18 and is not a party to the action

· CCP 413.40 – Summons Valid Although Serviced by Person not Registered as a Process Server

· A service of summons that complies with the provisions of this chapter will not be invalid because it was made by a person in violation of chapter 16

· Manner of Service
· Personal Service – CCP 415.10

· Summons may be served by personal delivery of a copy of the complaint and summons to the person being served—service is complete at the time of delivery

· Service by leaving summons and complaint at office or home of person being served and mailing copy to person being served – CCP 415.20

· This is substitute service—personal service has to have failed before this is appropriate

· Instead of personal delivery a copy of the summons and complaint can be served by leaving the copies during usual office hours in the party’s office, or if no physical address is known it can be left at the party’s usual mailing address (other than post office box) with the person that is in charge—then must mail (first class, prepaid) a copy of the summons and complaint to the place where the first copies were left

· When effecting service by leaving a copy of the summons and complaint at a mailing address, it shall be left with a person that is at least 18 and who is informed of the contents

· Service in this manner is deemed complete 10 days after the mailing

· If after reasonably diligence personal service cannot be effected, a similar method to that mentioned can be used at the copies can be left a the person’s house, usual place of business or mailing address (no post office box) in the presence of a competent member of the household or person that is in charge of the office as long as the person is at least 18 and is told of the contents

· A copy shall be mailed to the address by first class mail with the postage paid to the person to be served at the place where the copies were left

· Access to Gated Community to Serve Process – CCP 415.21
· Person shall be granted access to gate community for a reasonable time to serve process upon showing the guard an ID and something that shows the guard the person is representing a sheriff or marshal or is a registered process server 

· By Mail – CCP 415.30

· Summons can be served by mail—send summons and complaint to the person to be served, together with two copies of the notice and acknowledgement and a return envelope with the postage prepaid

· There is an example of how the notice should look in the code book

· Service by this method is complete on the date a written acknowledgement of receipt of summons is executed—if the receipt is returned to the sender

· If the acknowledgement is not retruned within 20 days of mailing, then the party to whom the summons was sent will incur all further expenses the other party incurs trying to serve them

· Service on Person Outside of the State – CCP 415.40

· Summons can be served on person outside this state in any manner provided by the article or by sending a copy of the summons and complaint to the person by first class, prepaid mail requiring a return receipt

· Service in this manner is deemed complete on the 10th day after mailing

· Service by Publication for Persons that Cannot be Served Otherwise – CCP 415.50

· Summons can be served by publication if it appears to the court that after reasonable diligence the party cannot be served in another manner specified and

· Cause of action exists against the party or they are a necessary party to the action

· Party has or claims an interest in real property that is subject to the jrdx of the court

· Court shall order that the summons be published in a named newspaper, published in this state, that is most likely to give actual notice to the party being served

· If the party to be served is located outside of this state, the court may also order the summons to be published in a named newspaper outside of this state that is most likely to give actual notice to the party

· Service on Business Organization by Leaving Summons and Complaint and Mailing Copy
· Summons and complaint can be served on a business organization by leaving the copies during usual business hours with the person who is apparently in charge of the business or organization—then must mail a copy (first class mail, postage prepaid) to the person to be served at the place where the copies were left

· Service in this manner is deemed complete on the 10th day after the mailing 

· Persons upon whom summons may be served
· CCP 416.10 – Corporations

· Can serve the person designated as agent for service of process

· Can serve the president or other head of the corporation, a vice-president, a secretary, a treasurer, a general manager, or a person authorized by the corporation to receive service

· If the corporation is a bank, to a cashier or assistant cashier or people indicated above

· CCP 416.20 – Corporation Having Forfeited Charter

· Summons can be served on a corporation that has forfeited its charter or right to do business by serving

· Person who is a trustee of the corporation and of its stockholders or members

· When authorized by other provisions of the code

· CCP 416.30 – On Joint Stock Company or Association

· Summons can be served on joint stock company or association by delivering a copy of the summons and complaint as provided in other code sections

· CCP 416.40 – On Unincorporated Association

· If a general or limited partnership - can serve a person that is designated as agent for service of process or to a general partner or to the general manager

· If not a general or limited partnership – to person designated as agent for service or to the president or other head of the organization, a vice-president, secretary, treasurer, general manager, or other person authorized to receive service

· CCP 416.50 – On Public Entity

· Summons can be served on public entity by delivering a copy of the summons and complaint to the clerk, secretary, president, presiding officer, or other head of its governing body

· CCP 416.60 – On Minor

· Can serve the minor by delivering summons and complaint to his parent, guardian, conservator, or similar fiduciary or if no such person can be found with reasonable diligence then to any person having control or care of the minor or with whom he resides or by whom he is employed

· Can serve the minor if he is at least 12 years old

· CCP 416.70 – On Person for Whom Guardian Has Been Appointed

· A summons can be served on a person that has a guardian, conservator or similar fiduciary by delivering the summons and complaint to the guardian, conservator or fiduciary and to the person – may not have to give to the person if court dispenses with that delivery

· CCP 416.80 – Under Provisions of Elections Code

· If section 11 of the elections code provides authorization, can serve as provided by that section

· CCP 416.90 – Other Persons by Personal Delivery

· Summons can be served on a person not otherwise specified in this article by delivering a copy of the summons and complaint to such person or to a person authorized by him to receive service of process

· Proof of Service
· CCP 417.10 – Manner of Showing Proof (In State)
· Proof that a summons was served on a person within the state

· An affidavit of the person making such service showing the time, place and manner of service and facts showing service was made in accordance with this chapter

· If service by mail then need to include the acknowledgement

· Can be shown by written admission of the party

· If served by posting then need an affidavit of the person who posted showing the time and place of posting

· All proof of personal service shall be made on a form adopted by the judicial council

· CCP 417.20 – Summons Served Outside State

· Proof that summons was served on a person outside the state

· If served by a manner specified by a statute of this state then by the same manner as in 417.10, and if by mail then need evidence satisfactory to show actual delivery to the person served

· In the manner prescribed by the court order pursuant to which the service is made

· In the manner allowed for proof of service under the law of the place where the person is served

· By written admission of the party

· If served by posting, then need affidavit of the person that posted showing the time and place of the posting

· CCP 417.30 – Return of Summons After Service

· The summons must be returned with the proof of service unless the D has previously made a general appearance

· If summons is lost after service is made but before it is returned, then an affidavit of the person that made the service showing the time, place and manner and facts that was in accordance with the law can be used in place of the summons

· CCP 417.40 – Proof of Service – Signature and Information Required

· Any proof of service signed by a registered process server or their employee or independent contractor shall indicate the county in which are registered and the number assigned to him
Service Under the CRC
· Filing and Service
· Time for Service of Complaint, Cross-Complaint, and Response – CRC 201.7

· Rules apply to service of pleadings in civil cases except for unlawful detainer, Family Code proceedings, and other specified proceedings

· Complaint must be served on all Ds and proof of service on the Ds must be filed with the court within 60 days of filing the complaint

· When complaint amended to add a D, the added D must be served and proof of service filed within 30 days of filing the amended complaint

· Cross-complaint against a party that has appeared in the action must be accompanied by proof of service of the cross-complaint at the time it is filed

· If cross-complaint adds new parties, it must be served on all parties and proofs of service on new parties filed within 30 days of filing the cross-complaint

· Parties may stipulate without leave of the court to one 15 day extension beyond the 30 day period prescribed for the response after service of the initial complaint

· Court may extend or otherwise modify the times for service—a request to extend the time to serve a pleading must be filed before the time for service has elapsed and must be accompanied by a declaration showing why service has not been effected and documenting the efforts made to effect service, must also specify the date by which service is proposed to be effected

· Unless the court has granted an order extending the time to serve a complaint or cross-complaint, the failure to serve and file pleadings as required under this rule may result in an Order to Show Cause why sanctions should not be imposed.

· CCP 201.9 – Information about ADR

· Court must make available to the P at the time of filing the complaint an ADR information packet that includes general information about ADR, information about the programs at the court, etc.

· CCP 982.9 – Computer Generated or Typewritten Forms for Proof of Service of Summons and Complaint

· Even with the adoption of the mandatory proof of service form, proof of summons prepared by word processor or typewriter or similar can be used for proof of service if certain conditions are met

· Margin requirements, font requirements, spacing, information that must be included, where text must be, etc.

Default

· party is in default when they have not responded within the deadline
· CCP 412.20 (a)(3)

· D has 30 days to respond to the complaint after the summons and complaint has been served upon him or her

· P has obligations when the D defaults
· CRC 201.7 (g) – Request for Entry of Default

· If a responsive pleading is not served within the time limits specified and no extension of time is granted, the P within 10 days after the time for service has elapsed must file a request for entry of default – failure to do so may lead to sanctions

· CRC 201.7 (h) – Default Judgment

· When a default is entered, the party who requested the entry of default must obtain a default judgment against the defaulting party within 45 days after entry of default, unless the court has granted an extension of time—failure to obtain entry of judgment against defaulting party or to request an extension of time to apply for default judgment may result in sanctions
· This is easy when it is easily ascertainable like a fixed sum of money—can get the judgment from the clerk

· When asking for damages have to prove to the judge what the damages are

· CRC 201.7 (i) – Order to Show Cause

· When the court issues an Order to Show Cause under this rule, responsive papers to the Order to Show Cause must be filed and served no less than 5 calendar days before the hearing

· D can still get relief from the judgment in default
· If the D messed up but the mistake should be forgiven

· If the P messed up and did not serve properly

· If the D was served by publication and was never aware of the lawsuit

Peremptory Challenge
· A party can be re-assigned to a new judge if they do not like the first one they got
· CCP 170.6
· Judge cannot sit when they are prejudiced against a party or attorney

· LR 7.5

· All purpose assignments – judge you have is for everything

· Challenge must be made within 15 days of appearance

· The challenge must be made orally in open court or in writing

· Master calendar – different judges handle different motions (ex: one judge just does summary judgment)

· Since are bounced to different judges every time something comes up—there is a different time frame to challenge

· Have to make orally in court once trial is assigned and then confirm in writing within 4 hours, if by telephone have to object on the phone and confirm in writing with 4 hours 

· Each side gets one peremptory challenge

· P and D each get one—it does not matter if there is more than one P or D on each side

· It is only wise to do this if you know you will be successful—otherwise you will be stuck in front of a judge that you said you do not like

· Cannot dismiss a case to get a new judge
· LR 7.3(d)

· It is not permissible to dismiss and then re-file a case in order to get a different judge

· If a case is dismissed and then the same or essentially the same claims are re-filed, they will be assigned to the judge to whom the case was first assigned unless the Presiding Judge for good cause orders otherwise
Case Management Conference
· There will be a case management conference 180 days after filing the complaint
· CCP 575

· States the Judicial Council can promulgate rules governing pre-trial conferences

· CRC 212

· States the 180 day time frame for the case management conference

· Notice of the conference must given to all parties no later than 45 dayd before the conference

· Counsel for each party and each self-represented party must appear personally or by telephone, must be familiar with the case, and must be prepared to discuss and commit to certain positions


· Subjects to be considered include

· Related cases

· Whether additional parties may be added or pleadings amended

· Whether other matters may affect the court’s jrdx

· Whether parties have stipulated to ADR

· Whether an early settlement conference should be scheduled

· Whether discovery is completed, and if not, then when

· Anticipated discovery issues

· Whether a jury trial is demanded

· Estimate length of trial

· Nature of the injuries and damages sought, etc.

· Unless court states otherwise, 30 days before the time set for the case management conference, the parties must meet and confer in person or by phone

· No later than 15 days before the date set for the case management conference, each party must file a case management statement and file it on all parties in the case

Law & Motion: Overview

Nature of a Motion

· A motion is an application to the court and request that the court enter an order
· CCP 1003

· Every direction of a court or judge that is entered in writing (and not included in a judgment) is an order—an application for an order is a motion

· CRC 303

· Law and motion includes any proceeding

· On application before trial for an order—except causes under the WIC, Probate Code, Family Code, or certain sections of the CCP—or 

· On application for an order regarding the enforcement of judgment, attachment of property, appointment of a receiver, obtaining or setting aside a judgment by default, writes of review, mandate and prohibition, a petition to compel arbitration, and enforcement of an award by arbitration

Procedural Requirements
· Beware of meet and confer requirements
· Before going through the expense of bringing the motion, talking with the other side may come to compromise

· In federal court the requirement is connected with almost every motion

· In state court some motions have meet and confer requirements

· Ex: CCP 2030(e)

· When moving for a protective order the motion shall be accompanied by a declaration stating facts showing a reasonable and good faith attempt at informal resolution of each issue presented by the motion

· LR 7.12(h) Motion Practice

· Before filing a motion, counsel should engage in more than a mere pro forma discussion of its purpose in an effort to resolve the issue

· A lawyer should not force his or her adversary to make a motion and then not oppose it

· Timing issues
· There can be time constraints in bringing a motion

· Ex:

· For a MSJ there is a finite time when the court will hear them

· Essential Elements of a Motion
· Notice: 

· Must give written notice of the time and place of the hearing

· CCP 1010 Requisites of Written Notice

· Notice must be in writing and notice of a motion muse state when and the grounds upon which it will be made, and the papers on which it is to be based

· CRC 311 

· Notice of motion shall state in the opening paragraph the nature of the order being sought and the grounds for issuance of the order

· First page of each paper shall specify the date, time and location of any scheduled hearing and the name of the judge if known; the nature or title of any attached document other than an exhibit; the date of filing of the action; the trial date, if set

· Also includes specific instructions with respect to previously filed papers, how the document should be bound, and how to attach exhibits

· You must give the other party 21 calendar days notice for a typical motion in state court

· CCP 1005
· Noticing a Motion

· Must give notice 21 calendar days before the hearing

· The 21 day period is increased by 5 days if the notice is by mail and is in CA

· Have to add 10 day if the notice is by mail and to a place outside of CA but in the US

· Add 20 days if the place of mailing is outside the US

· Increase by 2 days if the notice is served by fax, express mail, or another method that provides for overnight delivery

· Responding to Notice of Motion

· All papers opposing a noticed motion shall be filed with the court and copy served on each party at least 10 calendar days before the hearing

· All reply papers must be filed and served at least 5 days before the hearing

· All papers opposing a motion or reply papers must be served by personal delivery, fax, express mail or another manner calculated to ensure delivery not later that the close of the next business day after the time the opposing papers or reply papers are filed

· CCP 1005.5 Motion Deemed Made on Serving and Filing Notice

· Motion on the grounds stated in the written notice is deemed to have been made and pending before the court upon the service and filing of the notice of motion

· A written notice of motion must be signed by at least one attorney of record and if not represented then signed by the party

· CCP 128.7

· Evidence:

· The evidentiary standard is to show there is enough evidence that the motion is justified

· Exceptions: demurrer, motion to strike, motion for judgment on the pleadings

· These motions rely on the pleadings so the motions are not subject to evidence

· The form of evidence is typically in writing and served with the notice of motion

· CRC 312(a) says that documents do not have to be provided as a single document, but CRC 313(i) says to the extent practicable all supporting memos, declarations and affidavits must be attached to the notice of motion

· Indicate on the face page what is included in the filing, and also that are other items are being separately 

· Forms of evidence

· Affidavits and declarations

· Affidavits—notarized

· Swear under penalty of perjury
· But in CA not all affidavits require a notary

· CCP 2009: Affidavit may be used to verify a pleading or a paper in a special proceeding, prove service, obtain provisional remedy, examine a witness, stay proceedings, establish record of birth, etc.

· Declarations—not notarized

· Declare under penalty of perjury 
· Must show you have personalized knowledge of what you are saying

· CCP 2015.5: When law requires something to be supported or proven by a sworn statement, declaration, etc. it can be supported or proven by an unsown statement in writing by the person as ling as it states it is certified or declared to be true under penalty of perjury

· Documentary evidence

· Ex: letters, Ks, discovery documents

· Documents need a foundation and have to have their authenticity established

· Attach to declaration of the person establishing the authenticity

· Exception: when P includes a K in the complaint, they have already admitted it is a K

· Discovery documents are lodged with the court, they are not filed

· Judicial notice

· Allowed under the evidence code

· Procedure is to file a request for judicial notice

· CRC 313(k)

· Law
· Need to submit a memo of points and authorities with the motion

· CRC 312

· Papers to be filed in support of motion or demurrer are

· Motion or demurrer itself

· Notice hearing on the motion or demurrer

· Memo of Ps and As in support

· Motion shall identify the party bringing the motion, named the parties to whom it is addressed, and briefly state the basis of the motion and the relief sought

· If a pleading is challenged, need to state the specific portion alleged

· Motion in limine filed before or during the trial does not have to be accompanied by a notice of hearing

· Each separation cause of action  or affirmative defense in a pleading shall specifically identify its number

· Except for an original complaint, cross-complaint, petition or cross-petition, every pleading, motion and demurrer can bear the “short caption” of the case consisting of the name of the first party on each side

· CRC 313

· Must serve and file a memo of Ps and As in support of the motion or demurrer—if fail to do so the court may construe the absence of the memo as an admission that the motion or demurrer is not meritorious

· The memo must have a statement of facts, a concise statement of the law, evidence and arguments relied on, and a discussion of the statutes, cases and texts cited in support

· Case citation must include the official report volume and page number and year of decision

· Except in a motion for summary judgment or summary adjudication no opening or responding memo may exceed 15 pages (20 for the MSJ and MSA)—no reply or closing memo may exceed 10 pages

· Page limit does not include the exhibits, declarations, attachments, TOC, TOA or proof of service

· Can apply to the court at least 24 hours before memo is due for permission to file a longer memo—must state why need more pages

· Memo that is linger than 10 pages must have a TOC and a TOA; over 15 pages must also include an opening summary of argument

· Pagination issues

· If has a TOA and TOC then caption pages must not be numbered, table pages must be numbered using Roman numerals, pages of text must be numbered

· Citations must be in either the Bluebook form or California Manual of Style

· If the citation is not a CA source then copy of the authority must be attached as an exhibit

· Reference to exhibits or declarations must reference the number of letter of the exhibit, the specific page, and if possible the line number

· If a proposed order or judgment is submitted it must be lodged and served with the moving papers but must not be attached to them

· LR 7.12(c)

· Written briefs or memos should not rely on facts that are not part of the record but litigant can present historical, economic, or sociological data if the data is from a generally available source

· Neither written submissions or oral presentations should disparage the intelligence, ethics, morals, integrity or personal behavior of one’s adversaries unless such things are directly and necessarily in issue

· Not all applications and motions require a memo of points and authorities

· Civil motions, applications and petitions on Judicial Council forms that do not require a memo include:

· Application for guardian at litem, application for order extending time to serve a pleading, motion to be relieved as counsel, motion filed in small claims case, petition for change of name or gender, petition for declaration of emancipation of minor, petition for injunction prohibiting harassment, petition for protecting order to prevent elder or dependent abuse, petition of employer for injunction prohibiting workplace violence, petition for order prohibiting abuse, petition to approve compromise of a claim of a minor or incompetent person, petition for withdrawal of funds from blocked account

· If it would further the ends of justice the party can file a memo—must still comply with CRC 313

· Deposition Testimony can be used as an exhibit

· CRC 315

Service and Filing
· Service Requirements
· What must be served

· Everything that you file with the court related to the motion

· Who must you serve

· All of the parties that have appeared in the action

· Should serve the attorney and not the party (except subpoenas, writs, and papers to bring him into contempt)
· CCP 1015

· Requirements if more than 2 parties in the case

· CRC 202.7 provides the P named first in the complaint has to maintain a current list of the parties and addresses for service, and must furnish a copy on request by the court or to any party—each party has to give that P its current address for service, notify the P of changes in the address, and if it serves someone not yet in the action must serve a copy of the list

· How may you serve

· Personal delivery – CCP 1011
· For attorney—can deliver to attorney’s law firm from 9-5
· Mail – CCP 1012, 1013
· Fax – CCP 1013(e)
· If you have an agreement with the other side

· Proof of service required

· By mail – CCP 1013(a)
· Someone puts into mailbox

· Secretary puts where mail always picks up and states they know the place and know when it is picked up

· For overnight delivery have to be in a position to say that put it in the overnight delivery slot

· How proof of service prepared

· 1 – put proof of service on back of what you are filing with the court

· 2 – unsigned copy gets served

· Note—this means the proof of service is unsigned, although many people sign them they technically should not be because the other party has not yet been served

· 3 – original signed and filed with the court after service

· Note that CCP 1020 states that any notice required by law (with some exceptions) where service is not governed by the chapter, may be given by sending the service through registered mail to addressee’s last known address with request for return receipt and production of the receipt purporting to be signed by the address creates disputable presumption that notice was received

· Filing Requirements

· Motion papers are filed with the clerk of the court

· Can get a stamped conformed copy

· CRC 319

· When file motion papers
· Motion papers have be filed 21 days before the hearing—before the close of the clerk’s office (4:30 in LA)

· CCP 1005, CRC 317(e)
· If file late the clerk has to take the papers but the court can take action

· CRC 317(d)

· Note that the date for service can change depending on the method of service (see CCP 1005 above)

· There is a filing fee--$23

· Proof of service must filed

· The proof of service must be filed with 5 days of the hearing

· CRC 317(c)

· Local Rules regulating conduct when serving papers

· LR 7.12(b)

· Timing and manner of service should not be used to the disadvantage of any party

· Papers should not be served sufficiently close to a court appearance so as to inhibit the ability of opposing counsel to prepare for the appearance, or to respond where permitted

· Papers should not be served to take advantage of an opponent’s known absence from the office or at a time or in a manner designed to inconvenience them (ex: Friday afternoon, before a holiday)
· Service should be made personally or by fax when it is likely that service by mail will prejudice the opposing party

Hearings
· Prepare for the hearing
· Learn about the judge

· Prepare materials in a usable form

· Conform with court/opposing counsel that the hearing is still on calendar

· Check for a tentative ruling

· CRC 324 – Tentative Rulings

· States procedures to be followed when issuing a tentative ruling

· At the hearing
· Procedure

· In LA Superior Court motions are heard at 8:30 AM

· Check list of motions being heard, check in with clerk, wait to be called

· Technique

· Quit while you are ahead

· Do not keep repeating arguments the judge does not want to hear

· Time of Hearing – CRC 321

· Clerk must post a general schedule showing the days and departments for holding each type of law and motion hearing

· Moving party must immediately notify the court if a matter will not be heard on the schedule date

· Party may give notice that he or she will not appear at a law and motion hearing and submit the matter without an appearance, the court must rule as though the party appeared

· If party fails to appear at a law and motion hearing without giving notice the court may take the matter off calendar, to be reset on upon motion, or may rule on the matter

· Evidence at Hearing

· Evidence at a law and motion hearing must be by declaration, affidavit or request for judicial notice without testimony or cross-examination, except as allowed by the court for good cause shown

· Party seeking to present oral testimony must file no later than three court days before the hearing, a written statement stating the nature and etent of the evidence proposed to be introduced and a reasonable time estimate for the hearing

· When statement is filed less than 5 court days before the hearing, the filing party must serve a copy on the other parties in a manner to assure delivery to the other parties no later than 2 days before the hearing

· Party requesting judicial notice must provide the court and each party with a copy of the material

· After the hearing
· Preparing an order

· If you win the judge might have you prepare an order

· Judge might prepare their own order

· Ex: minute order, make the tentative the order

· Notice of Ruling

· When a motion is granted or denied, unless otherwise ordered by the judge, the prevailing party shall give notice of the court’s decision to all other parties or their attorneys

· CCP 1019.5

· If ruling against you this can trigger the time you have to seek reconsideration

· Judge might ask the parties to waive notice—time to reconsider starts to tick right away

· Everyone involved has to be there to waive notice

· CCP 1019.5

· Clerk also to notify the parties when the court rules on a demurrer or motion or makes an order, but it shall only constitute service of the notice if the clerk is required to give notice pursuant to the CCP 664.5


· CRC 309

· Changing the result

· Difficult to change the result if lose a motion hearing

· Can make a motion for reconsideration but there has to have been a change in law or circumstances between the time of the order and when seek reconsideration

· Appellate review—seek an extraordinary writ

· Difficult because you have to be right and there has to be a reason to fix the error right now (very few situations)

Ex Parte Application
· An ex parte application is a request for an order without notice to the other side
· This means you do not have to give statutory notice (21 days) to the other side

· Procedure for ex parte application – CRC 379

· Notice

· Have to give notice by 10 AM the day before you are going to make the ex parte request

· Can be by telephone, fax, answering machine 

· If notice is given after 10AM the declaration filed with the ex parte application must explain the exceptional circumstances that justify the shorter notice
· Form

· Create an application requesting the relief you want and support with declarations of why the court should support it as ex parte and not a noticed motion

· Must state the date, time and place of the application 

· Can also get a stipulation from the other side showing the agreement of the parties

· Required Documents

· Application containing the case caption and stating the relief

· A declaration in support of the application and making the factual showing required (an affirmative factual showing in a declaration containing competent testimony based on personal knowledge of irreparable harm, immediate danger or other statutory basis for ex parte relief)

· A competent declaration based on personal knowledge of the notice given (or why notice should not be required)
· A memo of points and authorities

· A proposed order

· Local Rules regarding litigation conduct and ex parte proceedings
· LR 7.12(j)

· A lawyer should avoid ex parte communications with a judge on the substance of a pending case

· Even when rules allow ex parte application or communication lawyer should make diligent efforts to notify the opposing party and should try to accommodate the opposing party to allow then to be represented on the application

· Where rules allow ex parte applications or communications in an emergency, a lawyer should make the application or communication only where there is a bona fide emergency such that the client will be prejudiced by the failure to make the application or communication on regular notice 

Defendants: Responding to the Complaint
Answer
· There is a 30 day deadline to file an answer to a complaint
· If you miss the deadline you are in default and P can apply for an entry of default

· You may also might be waiving bases for opposing the complaint

· Parties can stipulate without leave of the court to a 15 day extension beyond the 30 day time period (after that must ask the court)

· CRC 201.7(d)

· Local Rules encourage attorneys to advise clients not to be hard asses about time deadlines

· LR 7.12(a)(3) – advise against clients granting no time extensions to be “tough”

· LR 7.12(a)(5) – Should not bargain substantive rights against professional courtesy, but can attach conditions to preserve rights that granting a time extension might jeopardize
· Content  - CCP 431.30
· Denials—deny the allegations against the client
· If an answer fails to deny a material allegation in the complaint it is deemed admitted – CCP 431.20
· Material allegation – CCP 431.10

· Material allegation is one essential to the claim or defense and which could not be stricken from the pleading without leaving in insufficient as to that claim or defense

· Immaterial allegation – CCP 431.10

· Immaterial allegation is not essential to the statement of a claim or defense; is neither pertinent to nor supported by an otherwise sufficient claim or defense; a demand for judgment requesting relief not supported by the allegations of the complaint or cross-complaint

· A general denial can deny everything in a complaint

· Can use a general denial if the complaint is not verified

· Can also use a general denial in a limited civil case

· In federal court you have to deny each allegation

· Affirmative defenses—even if admit that what the other party says is true, the party should not be liable for the claim

· Generally if you do not include the new matter in the answer then have waived the affirmative defenses (there are exceptions)

· Ex: Denial or Affirmative Defense?
· Tort Action

· Position that D owned P no duty of care: Denial

· Position that P’s claims are precluded by the SOL: Affirmative Defense

· P damages were caused by the comparative fault of the D: Affirmative Defense

· K Action

· Position that D performance was excused by a failure of conditions: Denial 
· Position that P claim is precluded by the statute of frauds: Affirmative Defense

· Position that P claims are precluded by a release between the parties: Affirmative Defenses

· Affirmative relief may not be claimed in an answer

· If the D does not have information or belief on the subject sufficient to answer an allegation in the complaint, the D may state this is in the answer and place the denial on that ground

· When asserting a statute of limitations defense, do not have to state the facts showing the defense but do have to state the section of the CCP that bars the action—the defense is asserted in an answer or a demurrer
· CCP 458


· Form
· Generally conforms to the same form as the complaint

· CCP 431.30(g)

· Defenses shall be separately stated, and the defenses shall refer to the causes of action which the are intended to answer, in a manner so that they can be distinguished 

· Filing and Service
· All pleadings subsequent to the complaint are to be filed with the court (with proof of service) and served on the opposing party or their attorney

· CCP 465

Motion
Note that 4 motions are typically made: 1) challenging service of summons, 2) challenging personal jurisdiction, 3) challenging venue, and 4) attacking the pleadings
· Motion to Quash - CCP 418.10
· D may file a motion for the following purposes

· To quash service of summons on the ground of lack of jurisdiction

· To stay or dismiss the action pursuant to the applicable provisions of Ch 5
· Notice shall designate as the time for making the motion, a date not more than 30 days after filing of the notice

· Notice to be served in the same manner as under CCP 1005

· Service and filing of the notice will extend the D’s time to plead until 15 days after service on him or her of a written notice of entry of an order denying the motion—but for good cause the judge can extend the time for an additional period no greater than 20 days

· If motion is denied, the D within 10 days after service upon him of they entry of an order denying the motion (or 20 days if court allows), and before pleading, can petition a reviewing court for a writ of mandate

· Still has to file the responsive pleading unless can serve on the adverse party and court a notice that has petitioned for a writ of mandate before the last day to plead—this will extend the period to plead until 10 days after service of denial of the writ of mandate (20 days if court determines good cause)

· No default can be entered against the D until the time to plead expires—and no motion under this section or application for an extension of time will be deemed a general appearance by the D

· A D may make a motion under this section and may simultaneously file an answer, demur or move to strike the complaint (or cross-complaint)

· The filing of an answer, demurrer, or motion to strike will not be considered an appearance unless the court denies the motion

· If it is denied, the party is not considered to have appeared until the date of the denial

· If the D petitions for a writ of mandate, then they are not considered to have appeared until the writ of mandate proceedings are concluded

· Failure to make a motion under this section at the time of filing a demurrer or motion to strike constitutes a waiver of the issues of lack of personal jurisdiction, inadequacy of service of process, inconvenient forum, and delay in prosecution

· Motion to Dismiss/Transfer 
· CCP 418.10 – See Above

· Stay

· Stop, but retain jrdx

· If dispute not resolved in another jrdx the court can bring the case back and resolve it

· Dismissal

· Dismiss the case and let another court deal with it—CA court has no more authority over the case

· Courts are more reluctant to dismiss than to issue a stay

· CCP 396(b) 

· If the court lacks subject matter jrdx they have to transfer the case

· If the venue is incorrect, and the opposing party chooses a location that is the correct venue, the court must transfer to the correct venue

· This is mandatory if the venue really is wrong

· If the motion to transfer under this section is denied, 30 calendar days will be given to the D to move to strike, demur, or otherwise plead if the D has not already filed a response—if motion is granted then 30 days is deemed granted from the date the receiving court mails notice of receipt of the case and the new case number

· CRC 326

· CCP 397 – Change of Venue-General Grounds

· Under this situation, venue is proper but you want the court to send the lawsuit somewhere else because it is a better place for the case to be heard

· Different from where the wrong venue is selected

· Court may, on motion, change the place or trial if

· When the court designated in the complaint is not the proper court

· When there is reason to believe that an impartial trial cannot be had

· When the convenience of witnesses and the ends of justice would be promoted by the change

· When from any cause there is no judge of the court qualified to act

· In certain situations with divorce proceedings

· LR 2.1 – Motion for Change of Venue

· Additional rules for change of venue but only applies to certain sections of the CCP, the Family Code, Probate Code, WIC, Penal Code

· Examples
· Challenging personal jurisdiction

· Motion to quash service of summons

· Timing, notice and hearing date, burden on P to establish PJ

· Challenging Venue

· Motion to stay or dismiss on the ground of inconvenient forum
Demurrer
· Grounds for a demurer
· General demurrer

· Failure to state a cause of action

· Pleading too much info

· Ex: put in dates and show missed the SOL

· Not enough info

· Lack of subject matter jrdx

· Ex: in state court pleading what is a federal claim

· Special Demurrer (goes more to form than substance of complaint)

· Lack of legal capacity

· Another act pending in CA

· Uncertainty

· K—failure to allege written or oral, or implied

· CCP 430.10 – Grounds for Objection to Complaint of Cross-Complaint

· May object by demurrer or cross-complaint on the following grounds

· Court has no jrdx 

· Person who filed the pleading does not have the legal capacity to sue

· There is another action pending between the same parties on the same cause of action

· There is a defect or misjoinder of parties

· Pleading does not state facts sufficient to constitute a cause of action

· The pleading is uncertain (ambiguous and unintelligible)

· In K action, cannot be determined from the pleading whether the K is written, oral, or implied by conduct

· A demurrer is a pleading
· Even though a demurrer is a pleading, it has similarities to a motion

· Are still subject to the civil law and motion rules under the CRC

· There are two things that make demurrers different from motions

· With a demurrer you have to write out a list basis for the demurrer and the basis for which it is asserted

· Must give 21 days notice, but there is also a max on when it can be schedule 

· CRC 325 (b) – party filing a demurrer shall serve and file a notice of hearing which shall specify a hearing date in accordance with CCP 1005, demurrers shall be set for hearing not more than 35 days filing the filing of the demurrer or on the first date available to the court thereafter

· For good cause the court can schedule it for an earlier or later time

· Other formalities – CRC 325

· Each ground of demurrer shall be in a separate paragraph and shall state whether it applies to the entire pleading or to specified causes of actions of defenses

· Dmeuerrer shall state on the first pafe the name of the party filing and the party that is the subject of the demurrer

· When a demurrer is called for hearing and one party does not appear the court shall dispose of the demurrer on the merits at the request of the party appearing—if neither party appears the court can dispose of the demurrer on the merits or drop it from the calendar

· Failure to a appear in support of a special demurrer may be construed by the court as an admission that the demurrer is not meritorious

· Following a ruling on a demurrer, leave to answer or amend within 10 days shall be deemed granted in most cases

· A motion to dismiss the entire action and for entry of judgment after expiration of the time to amend following the sustaining of a demurrer can be made by ex part application

· A demurrer to a cause of action can be filed without answering other causes of action—D shall have 10 days to strike, demur or otherwise plead to the complaint or remaining causes of action following

· The overruling of the demurrer

· Amendment of the complaint or the expiration of the time to amend if demurrer was sustained with leave to amend

· The sustaining of the demurrer if the demurrer was sustained without leave to amend

· P’s response to the answer as a demurrer
· CCP 430.20  - Grounds for Objection to the Answer

· Party against whim an answer has been filed may object, by demurrer, to the answer upon the following grounds
· Answer does not state facts sufficient to constitute a defense

· Answer is uncertain (ambiguous and unintelligible)

· Where the answer pleads a K, it cannot be ascertained from the answer whether the K is oral or written
· Objecting by an Answer or Demurrer
· CCP 430.30 – When Objections Made by Demurrer or Answer

· When any ground for objection to a complaint, cross-complaint, or answer appears on the face thereof, or from any matter of which the court is required to or may take judicial notice, the objection on that ground may be taken by a demurrer to the pleading

· When any ground for objection to a complaint or cross-complaint does not appear on the face of the pleading, the objection may be taken by answer

· A party objecting to a complaint or cross-complaint may demur and answer at the same time

· Additional issues with demurrers
· CCP 430.40 – Time to Demur

· Person against whom complaint or cross-complaint has 30 days to file a demurrer after service of the paper

· Party who has filed a complaint or cross-complaint can file a demurrer within 10 days after service of the answer

· CCP 430.50 – Demurrer may be taken to all or Part of the Pleading

· CCP 430.60 – Statement of Grounds for Objection

· Demurrer shall specify the grounds upon which any of the objections to the complaint, cross-complaint or answer are taken—if not done it can be disregarded

· CCP 430.70 – Judicial Notice

· When demurrer is based on a matter of which the court can take judicial notice this shall be specified in the demurrer or in the supporting points and authorities
· CCP 430.80 – Objections Waived by failure to Object

· If the party against whom a complaint or cross-complaint has been filed fails to object to the pleading, either by demurrer or answer, that party is deemed to have waived the objection unless it is an objection that the court has no jrdx of the subject of the cause of action alleged in the pleading or an objection that the pleading does not state facts sufficient to state a claim

· If the party against whom an answer has been filed fails to demur, that party is deemed to have waived the objection unless it is an objection that the answer does not state facts sufficient to constitute a defense

Cross-Complaint
· Compulsory Cross-Complaint
· CCP 426.30

· Must assert in a cross-complaint related causes of action (a cause of action that arises out of the same transaction or occurrence) 

· Failure to assert the claim in a cross-complaint means the party cannot assert the claim in another action

· CCP 426.40 – Exceptions to Compulsory Joinder Requirement

· The article does not apply if the causes of action not pleaded requires parties over whom the court cannot get jrdx, the court is not allowed to hear the cause of action, or at the time the action was commenced the cause of action not pleaded was the subject of another pending action

· CCP 426.50 – Permission to Assert Unpleaded Cause

· Party who fails to plead a cause of action through oversight, mistake, etc. may ask the court for leave to amend the pleadings or to file a cross-complaint—the court can grant the request if the party who failed to plead the cause acted in good faith

· Note that this provision is to be “liberally construed” to avoid forfeiture of causes of action

· Permissive Cross-Complaint
· CCP 428.10

· If you are being sued by someone, you can assert in a cross-complaint all causes of action you have against that party

· Can assert a cross-complaint to any person alleged to be liable, whether or not the person is already a party to the action, if the cause of action asserted arises out of the same transaction or occurrence 

· CCP 428.20 – Joinder of Parties

· CCP 428.30 - Joinder of Causes of Action against Cross-Defendant

· CCP 428.40 - Cross-Complaint to Be Separate Document

· CCP 428.50 – Time for Filing of Cross-Complaint

· Party shall file cross-complaint against parties that filed the complaint or cross-complaint against him or her before or at the same time as the answer

· Any other cross-complaint may be filed at any time before the court has set a date for trial

· Party shall obtain leave of the court to file any cross-complaint except one filed within the specified time

· CCP 428.60 – Service of Cross-Complaint

· If a party has not appeared in the action, summons shall be issued an served on the party in the same manner as the commencement of the original action
· If a party has appeared in the action the cross-complaint shall be served upon his attorney, or the party if no attorney, in the manner provided for service of summons or in the manner provided by Ch 5

· CCP 428.70 – Rights of “Third Party Defendants”

· Third Party P—person against whom a cause of action has been asserted in a complaint or cross-complaint, who claims the right to recover all or part of any amounts for which he may be held liable on such cause of action from a third person, and who files a cross-complaint stating such claim as a cause of action against the third person

· Third Party D—the person who is alleged in a cross-complaint filed by a third party P to be liable to the third party P if the third party P is held liable on the claim against him

· A third party D may, at the time files his answer to the cross-complaint, may file a special answer alleging against the person who asserted the cause of action against the third party P any defenses which the third party P has to such cause of action—the special answer is to be served In the third party P and on the person who asserted the cause of action against the third party P

· CCP 428.80 – Counterclaim Abolished


· Anything that was previously a counterclaim is now a cross-complaint

· Filing and Service
· All pleadings subsequent to the complaint (with proof of service) shall be filed with the clerk or judge and served upon the adverse party

Discovery
Overview
· Discovery is the process by which you gain access to your opponent’s info
· the discovery statutes only impose discovery on parties
· someone not a party to litigation cannot be forced to do something—have to serve a subpoena on the non-party to get jrdx over them
· Discovery methods
· CCP 2019(a)
· Oral and written depositions
· Question and answer, sworn testimony
· Interrogatories to a party
· Series of written questions, under oath
· Form—provided by Judicial Counsel
· Special—limited number (35), have to be a complete question
· Attorneys answer interrogatories
· Inspection of documents, things, and places
· Physical and mental examinations
· Requests for admissions 
· Ask the other side to admit or stipulate to certain propositions (just for this lawsuit)
· Simultaneous exchanges of expert trial witness information
· CCP 2019(b) Restrictions on Frequency or Extent of Discovery
· Court shall restrict the frequency or extent of discovery if
· Discovery sought is unreasonably cumulative or duplicative, or is obtainable from some other source that is more convenient, less burdensome, or less expensive
· Selected method of discovery is unduly burdensome or expensive, taking into account the needs of the case, the amount in controversy, and the importance of the issues and stake in the litigation
· These determinations will be made pursuant to a motion for a protective order that has an affidavit showing a good faith attempt to resolve the dispute through informal resolution
· Court shall impose a monetary sanction against the losing party—unless it finds the one subject to the sanction acted with substantial justification or that circumstances make the imposition of a sanction unjust
· CCP 2019(c)
· Unless there is a local rule otherwise, methods of discovery can be used in any sequence
Timing Issues
· Time Limitations on Discovery
· CCP 2024

· Have a right to complete discovery on or before the 30th day before the initial date set for trial.  Have a right to have motions heard on or before the 15th day before the initial date set for trial.  

· If either of these dates falls on a Sat., Sun., or holiday—the last shall is the next successive court day.

· Discovery is considered completed on the day a response is due, or on the day when a depo begins.

· Unless otherwise provided, a continuance or postponement of the trial date does not operate to reopen discovery proceedings.

· This section does not apply to unlawful detainer or eminent domain

· For an expert witness the party can complete discovery on or before the 15th day before the date initially set for trial.  Hearings regarding motions relating to the expert witness can be on or before the 10th day before the date initially set for trial.

· On a motion by a party the court can grant leave to complete discovery or have a motion regarding discovery heard closer to the initial trial date.  The court can also reopen discovery proceedings after a new trial date is set.  A motion under this section should be accompanied by a declaration showing a good faith effort to informally settle the dispute.  In deciding whether to grant the motion, the court should consider:
· Necessity and reasons for the discovery

· Diligence or lack of on the part of the party seeking the discovery or hearing, and the reasons the discovery was not completed earlier

· Likelihood that permitting the discovery or the hearing will prevent the case from going to trial on the date set or will prejudice a party

· Length of time that has elapsed between any previously set date and the date presently set for trial

· The court shall impose sanctions on the losing party unless it finds there was substantial justification or the circumstances make imposition of the sanction unjust 

· Parties, with the consent of any part affected, may enter into an agreement to extend the time for the completion of discovery or for hearings on motions related to discovery, or to reopen discovery.  The agreement must be confirmed in writing and specify the extended date.  Cannot require the court to grant a continuance or change the trial date.

· When the last day to perform any act in this article is a Sat., Sun., or holiday—the time limit is extended to the next day that is not a Sat., Sun., or holiday

· Oral Deposition in California
· CCP 2025(b)

· D may serve a depo notice without leave of the court at any time after the D has been served or has appeared in the action—whichever is first

· P may serve a depo notice without leave of the court on any date that is 20 days after the service of summons on, or appearance by, any D.  But on a motion with or without notice, the court (for good cause) can grant the P leave to serve the depo notice on an earlier date

· Written Interrogatories to a party
· CCP 2030(b)

· D may propound interrogatories to a party to the action without leave of the court at any time.

· P may propound interrogatories to a party without leave of the court at any time that is 10 days after the serve of summons on—5 days in unlawful detainer—or after the appearance of the party—whichever is first.  On a motion with or without notice, and for good cause shown the court may grant leave to a P to propound interrogatories at an earlier time
· Inspection of Documents, Tangible Things, Land, or other property of party
· CCP 2031(b)

· D may make a demand for inspection without leave of the court at any time

· P may make a demand for inspection without leave of the court at any time that is 10 days after the service of summons on—5 days in unlawful detainer—or after the appearance of the party to whom the demand is directed, whichever is first.  On a motion with or without notice, and for good cause shown the court may grant leave to the P to make an inspection demand at an earlier time

Scope of Discovery
· General Scope of Discovery
· CCP 2017

· Unless otherwise limited by the court, a party can get discovery regarding any matter that is not privileged that is relevant to the subject matter of the pending lawsuit or to the determination of a motion in the action

· Discovery must be of admissible evidence, or appears reasonably calculated to lead to the discovery of admissible evidence

· Discovery may relate to a claim or defense of the party seeking discovery or of any other party to the action

· Discovery may be obtained of the identity and location of persons having knowledge of any discoverable matter as well as the existence, description, nature, custody, condition and location of any document, tangible thing, or land or other property

· Can get discovery of insurance info about the extent to which the insurance carrier may be liable to satisfy a judgment in whole or part—or to indemnify or reimburse payments made on the judgment

· Includes name of carrier and nature and limits of the coverage

· Can also get discovery about whether the insurance carrier is disputing the agreement’s coverage—but not the nature and substance of the dispute

· Insurance info not going to be admissible t trial by reason of its disclosure

· Court shall limit the scope of discovery if it determines that the burden, expense, or intrusiveness of discovery outweighs the likelihood that the information sought will lead to the discovery of admissible evidence.  Court can make this determination pursuant to a motion for a protective order by the party or other affected person.  Need to have a declaration showing a good faith attempt at informal resolution of the issue.

· Court shall impose a monetary sanction on the losing party unless it finds there was substantial justification or that circumstances make the imposition of a sanction unjust

· Attorney’s Work Product Protection
· Attorney work product is not discoverable unless the court determines that denial of discovery will unfairly prejudice the party seeking discovery in preparing the party’s claim or defense, or will result in an injustice

· Any writing that reflects an attorney’s impressions, conclusions, opinions, or legal research or theories shall not be discoverable under any circumstances

· When a lawyer is suspected of knowingly participating in a crime or fraud, there is no protection of work product under this section in an investigation by law enforcement of an action brought by a public prosecutor if the services of the attorney were sought to enable or aid in the commission of a crime
· The state bar can discovery the work product of an attorney against whom disciplinary charges are pending when it is relevant to the issue of breach of duty—subject to client approval and a protective order

· In an action between an attorney and client, there is no work product privilege if the work product is relevant to an issue of breach by the attorney or of a duty to the client arising out of the attorney-client relationship

Standard of Conduct

· Modification of Discovery procedures by stipulation of the parties
· CCP 2021: Unless court orders otherwise, the parties may be written stipulation 

· Provide that depos may be taken before any person, at any time or place, on any notice, and in any manner, and when so taken may be used like other depos

· Modify the procedures provided by this article of other methods of discovery

· Misuse of the Discovery Process
· CCP 2023(a): Acts Constituting Misuse of the Discovery Process

· Persisting, over objection and without substantial justification, in an attempt to obtain info or material outside the scope of discovery

· Using a discovery method in a manner that does not comply with its specified procedures

· Employing a discovery method in a manner or an extent that causes unwarranted annoyance, embarrassment, or oppression, or undue burden and expense

· Failing to respond or submit to an authorized method of discovery

· Making, without substantial justification, an unmeritorious objection to discovery

· Making an evasive response to discovery

· Disobeying a court order to provide discovery

· Making or opposing, unsuccessfully and without substantial justification, a motion to compel or to limit discovery

· Failing to confer in person, by telephone, or by letter with an opposing party in a reasonable and good faith attempt to resolve any dispute about discovery—if the section requires filing a declaration about informal attempt to resolve 

· Court shall impose monetary sanction that attorney or party that fails to confer shall pay reasonable expenses, including attorney fees, incurred by anyone as a result of the party’s conduct

· CCP 2023(b): Sanctions for Misuse of Discovery

· After notice and an opportunity to be hear, the court may impose the following sanctions on a party that is engaging in misuse of the discovery process

· Monetary sanction to pay the reasonable fees (including attorney fees) incurred as a result of the conduct.  This can also be imposed on a party unsuccessfully saying the other party engaged in misuse of the discovery process.  Sanction can be avoided if the court finds there was substantial justification or that the circumstances make the sanction unjust
· Court can impose an issue sanction ordering that facts shall be taken as established in accordance with the claim of the party adversely affected by the misuse of the discovery process.  May also impose an issue sanction by not letting the misusing party support or oppose designated claims or defenses
· May impose an evidence sanction by not letting a party that engaged in misuse of discovery introduce designated matters into evidence

· May impose a termination sanction

· Order striking the pleadings or parts of pleadings of the party engaged in misuse of discovery

· Order saying further proceedings by the party until an order for discovery is obeyed

· Order dismissing the action, or any part of the action, of that party

· Order rendering a judgment by default against the party

· Contempt sanction

· CCP 2023(c): Motion for Sanctions

· Request for sanction shall in the notice of motion identify every person, party or attorney against whom the sanction is sought, and specify the type of sanction sought.  Shall be supported by a memo of points and authorities and accompanied by a declaration setting forth facts supporting the amount of any monetary sanction sought 

· Parties against whom discovery has been sought may move for a protective order or for sanctions, the motion is to be accompanied by a declaration showing a good faith attempt at informal resolution 
· CCP 2025(i) – Depositions

· CCP 2030(d) – Interrogatories
· CCP 2031(f) – Document inspection
· CCP 2033(e) – Requests for admissions
· Local Rules provide for litigation conduct when conducting discovery
· LR 7.12(d): Communications with Adversaries

· Should be civil when communicating with adversaries

· Letter should not be written to give an adversary a position they have not taken, or to create a record of events that have not occurred

· Letters intended only to make a record should be used sparingly

· Unless specifically permitted by the court, letters between counsel should not be sent to judges

· LR 7.12(e): Depositions

· Should only be used where actually needed to get facts or info—not to harass or generate expense

· Reasonable accommodation should be given when scheduling

· Should not notice another depo at an earlier date when opposing counsel has one scheduled in the near future—unless get agreement

· Should not attempt to delay a depo just to delay, only for real scheduling problems

· Should not inquire into a deponent’s personal affairs or question their integrity unless it is relevant to the subject matter

· Refrain from repetitive questions or those asked just to harass

· Limit objections to those that are well-founded an in the client’s interest

· While a question is pending counsel should not coach or suggest answers

· Should not direct deponent not to answer questions unless the info is privileged or calculated to harass

· Refrain from self-serving speeches

· Not engage in conduct that would not be allowed in front of a judge

· LR 7.12(f): Document Demands

· Should be limited to documents actually needed and not made to harass

· Should not be so broad as to encompass documents not relevant to the case

· Should not strain to interpret a request for documents in an artificially restrictive manner to avoid disclosure

· Documents should be withheld on privilege only where appropriate

· Should not produce documents in an unintelligible or unorganized manner

· Should not delay document production for tactical reasons
· LR 7.12(g): Interrogatories

· Should not be used to harass or burden adversaries

· Should not be read by recipient in an artificial manner designed to make sure answers are not really responsive

· Objections should have a good faith belief in their merit and not made just to withhold relevant info—if part of the question is not objectionable, should respond to that part

Discovery: Methods
Deposition Testimony
· Use of Deposition testimony
· Can generally use a depo against an adverse party at trial

· Avoid the risk of putting a person on the stand—use a depo video

· If not an adverse party the depo can still be used to impeach at trial

· There are also forms of unavailability so can use the depo at trial
· Oral Depos in CA
· CCP 2025(a): Availability of oral depos

· Can take the oral depo of any natural person, organization, partnership, association or governmental agency

· CCP 2025(b): Time for Service of Depo notice

· D can serve after they are served or appear in the action

· P can serve 20 days after serving summons on D or after appearance of the D

· CCP 2025(c): Notice of Oral Depo

· Notice of depo to be given to all other parties that have appeared in the action.  Depo notice, or proof of service, shall list all parties or attorneys on whom it is served.

· If the party giving notice is a subpoenaing party and deponent is a witness commanded to bring personal records—the party shall serve a notice of the depo, notice of privacy rights, copy of the depo subpoena
Note: the depo notice is what compels the party to come to the depo—serves a dual role of telling everyone are having a depo, and compelling the party to come

· CCP 2025(d): Contents of Depo Notice

· Address where depo will take place
· Date of the depo and the time it will start

· Name of each deponent—address and phone number of anyone not a party to the action

· Specification of any documents or materials to be produced by the deponent

· An intention to record the testimony—either audio or video

· Intention to use at trial video recording of depo of a physician or expert witness

· If the deponent is not a natural person, need to describe with reasonable particularity the matters on which examination is requested


· And deponent shall designate and produce at the depo the officers, directors, employees, etc. who are most qualified to testify about the indicated matters

· CCP 2025(e): Place where oral depo may be taken

· Natural person (whether or not a party)—within 75 miles of the deponent’s residence or within the county where the action is pending and within 150 miles of the deponent’s residence

· Organization that is a party to the action—within 75 miles of the organization’s principal executive or business office in CA, or within the county where the action is pending and 150 miles of that office

· Another organization—within 75 miles of the business’ executive or principal office in CA unless the organization consents to a more distant place.  If no principal or executive business office in CA, then at a place wither within the county where the action is pending, or within 75 miles of any executive or business office in CA of the organization

· Party that wants to take depo of natural person that is a party to the action of an officer, director, employee, etc. of a party may make a motion that the deponent attend a depo at a place more distant that previously permitted—motion to be accompanied with facts showing good faith attempt and informal resolution of issue presented by the motion.

· Factors for court to consider with this motion:

· Whether moving party selected the forum

· Whether deponent will be present to testify at the trial

· Convenience of the deponent

· Feasibility of deposing with written questions or using another discovery method

· Number of depos sought to be taken at a more distant place

· Expense to the parties of requiring the depo to take place in the permitted distance

· Whereabouts of deponent at time when depo is scheduled

· The order can be conditioned on moving party advancing expenses and costs for deponent to travel to the depo

· Court can impose a sanction against the losing party unless there was substantial justification or it would be unjust 

· Note that once you have deposed someone—no one can depose them again

· CCP 2025(f): Date of Oral Depo

· Oral depo shall be scheduled for a date at least 10 days after service of the depo notice

· If the party giving notice is a subpoenaing party and deponent has to produce personal records of a consumer—then there will be at least 20 days after issuance of the subpoena

· For unlawful detainer it can be scheduled for 5 days after service of the depo notice, but not later than 5 days before trial

· CCP 2025(h): Requiring Attendance and Testimony of Deponent
· Service under (c) (general notice for a depo) is sufficient to require a party to the action or an officer, director, employee, etc. of a party to attend and also to produce any document or tangible thing for inspection and copying

· Attendance and testimony of any other deponent, as well as production by the deponent of a document or tangible thing requires service on the deponent of a deposition subpoena

· A person can take, and anyone other than the deponent may attend, a depo by phone or other remote electronic means

· Court can provide that a nonparty deponent can appear at the depo by phone if there is good cause

· Deposition of a Non-Party
· CCP 2020(a): Use of Depo to get info from a non-party

· Can use an oral depo, written depo, or depo for production of business records

· Must use a depo subpoena—subpoena can command

· Only attendance and testimony

· Only production of business records

· Both attendance and testimony as well as production of business records, other documents, tangible things

· CCP 2020(b): Issuance of Depo Subpoena

· Clerk of the court shall issue the depo subpoena signed and sealed but otherwise blank—the issuing party shall fill it in before service

· An attorney of record for any party may sign and issue a depo instead of the clerk—in this case it does not need to be sealed, a copy can be served on the non-party and the attorney can keep the original

· CCP 2020(c): Deposition Subpoena commanding only attendance and testimony

· Shall specify the time and place

· Set forth a summary of the nature of the depo, rights and duties of the deponent, penalties for disobeying,  If the depo is going to be recorded the depo subpoena must state that.

· If deponent is an organization the subpoena will state the matters upon which examination is requested and advise organization they need to designate the employees or officers that are going to attend

· CCP 2020(e): Deposition Subpoena commanding testimony and production of documents or tangible things
· State the same info as in (c)

· Designate the documents and things to be produced—describe each item or with reasonable particularity each category of item

· Specify any testing or sampling that is being sought

· Do not need affidavit showing good cause for production of the documents 

· Note there are special rules when the deponent is a witness and the records are personal records pertaining to a consumer

· CCP 2020(f): Service of Depo Subpoena; Compensation of non-party deponent

· Must give the deponent sufficient time in advance of the depo to locate and produce any documents or tangible things

· Where personal attendance is required need to give enough time so they can travel to the place of the depo

· If personal attendance is required the party noticing the depo shall pay the deponent by cash or check the witness fee and mileage required by the government code—can be made at the time of service or attendance at the depo

· If personal attendance is not required a different type of witness fee is required 

· Depo subpoena has to be served personally

· Natural person—to the person

· Organization—to any officer, director, custodian of records, or to any employee or agent authorized to accept service of a subpoena

· CCP 2020(g): Effect of Service of depo subpoena

· Personal service of a depo subpoena is effective to require of any deponent that is a resident of CA at the time of service

· Personal attendance and testimony—if the subpoena specifies

· Specified production, sampling, testing, inspection

· Deponent’s attendance at a court session for any issue arising from the deponent’s refusal: to be sworn, or answer any questions, or produce specified items, or permit photocopying, or testing or sampling

· CCP 2020(h): Punishment for Disobedience of Depo Subpoena

· May be punished for contempt 

· Is subject to forfeiture and payment of damages 

· Documents
· CCP 2031(a): Demand for inspection

· Party may demand the other party produce and let the party making the demand (or someone acting on their behalf) to inspect and copy a document in the possession, custody or control of another party to the action

· Party may demand that another party produce and permit party making the demand (or someone acting on their behalf) to inspect and photograph, test, or sample any tangible things that are in the possession, custody or control of the party upon whom the demand is made

· Party demand that another party allow the party making the demand (or someone acting on their behalf) to enter on any land or other property that is in the possession, custody or control of the party upon whom the demand is made, and to inspect, measure, survey, photograph, test or sample the land or other property, or an objection or operation on it

· CCP 2031(b): When demand may first be made

· D can make at any time

· P has to wait until 10 days after service on the D, or after Ds appearance

· CCP 2031(c): Formant and Contents of Demand

· Number the demands consecutively.  Need the title of the case, the identity of the demanding party, the set number, the identity of the responding party.  Each demand identified by number or letter and doing

· Designating documents, tangible things, property, land to be inspect by describing the individual item or the category with reasonable particularity

· Specify a reasonable time for the inspection that is at least 30 days after service of  the demand (5 days for unlawful detainer)

· Specify a reasonable place for making the inspection, copying, and performing any related activity

· Specify any related activity demanded in addition to an inspection and copying, and also how the related activity is to be performed

· CCP 2031(d): Service of Demand

· Shall serve a copy of the inspection demand on the party to whom it is directed and to all other parties who have appeared in the action

· CCP 2031(e): Supplemental demand

· In addition to permitted inspection demands, a party can propound a supplemental demand to inspect any later acquired or discovered documents, tangible things or land or other property

· May do this twice proper to the initial setting of a trial date

· And it is subject to the time limits on discovery 

· CCP 2031(g): Response to Demand

· Shall respond separately to each item or category by stating the party will comply, the party lacks the ability to comply, or an objection

· The response needs to have the title of the case, the responding party, the set number, the demanding party.  The numbers of the response should correspond with the numbers in the demand

· A statement that the party will comply shall state that the production, inspection and related activity will be allowed in whole or in part, that all items are in the party’s possession or control, and there is no objection

· Any documents demanded shall be produced either as they are kept in the usual course of business or be organized and labeled to correspond with the categories in the demand

· Representation of inability to comply shall affirm that a diligent search and reasonable inquiry has been made in an effort to comply

· Statement will also specify whether the inability to comply is because the item or category never existed, has been destroyed, lost, misplaced, stolen, has never been or is no longer is the possession of control of the party

· Statement shall set forth the name and address of any natural person or organization known or believed by that party to have possession, control or custody of that item or category

· If only part of an item or category is objectionable, response shall contain a statement of compliance, or a representation of inability to comply with respect to the remainder of the item or category

· If the responding party objects to demand for inspection of item or category, then the response shall: identify with particularity any document or tangible thing or land falling within any category or item in the demand to which an objection is being made, and set forth clearly the extent of, and specific ground for, the objection.

· If objection is based on privilege, the specific privilege must be identified

· CCP 2031(h): Signature of Responding party under oath

· Party to whom the demand for inspection is demanded shall sign the response under oath—unless the response contains only objections

· If party is an organization then an officer or agent shall sign on behalf of the party

· CCP 2031(i): Service of Response

· Within 30 days after service of an inspection demand (5 for unlawful detainer), the party to whom the demand is directed shall serve the original of the response on the party making the demand, and a copy on all other parties that have appeared in the action

· Upon motion to the court, the time to respond can be shortened or extended

· CCP 2031(j): Agreement to extend time for service of response

· Party demanding inspection and responding party can agree to extend the time for serve of a response to inspection demands, or to particular items or categories

· Must be confirmed in writing and specify the extended date

· CCP 2031(k): Retention of demand and response

· Inspection demand and response shall not be filed with the court—party demanding the inspection shall retain both the original of the inspection demand, with the original proof of service, and the original of the sworn response until 6 months after final disposition of the action

· Also relevant to document inspection and discussed above

· CCP 2020(a): Use of depo to obtain discovery

· CCP 2020(b): Issuance of depo subpoena

· CCP 2020(d): Depo Subpoena commanding only production of business records for copying

· Needs to state the specific business records or a category

· Do not need an affidavit showing good cause

· Shall command compliance no earlier than 20 days after issuance of the subpoena or 15 days after service of the subpoena—whichever is later

· There are special requirements for subpoenas to a witness to bring personal records pertaining to a consumer

· Need a professional photocopier

· Custodian of the records makes the documents available for inspection or copying

· On or after date of the depo the depo officer will make the documents available to the demanding party and to other parties if they request to purchase within 6 months

Interrogatories
· Written interrogatories to a party
· CCP 2030(a): Use of written interrogatories

· May propound to another party to the action written interrogatories to be answered under oath

· Note: Interrogatories can only be used with parties to the case 

· Just like inspection demands are only to parties in the case—otherwise have to subpoena the documents 

· CCP 2030(b): When interrogatories may first be propounded 

· D can propound at any time

· P can propound 10 days after service of summons or after the appearance of the D

· CCP 2030(c): Number of interrogatories permitted; declaration for additional interrogatories; format and content of interrogatories

· Party may propound 35 special interrogatories—can propound any number of form interrogatories that are relevant to the subject matter

· If the first round of interrogatories does not reach 35, the balance can be propounded in later sets

· Can propound more than 35 if

· Complexity or the quantity of existing and potential issues

· Financial burden on a party entailed in conducting the discovery by oral depo

· Expedience of using this method of discovery 
· The responding party can seek a protective order if there is more than 35, propounding party has burden of justifying the number

· If a party propounds more than 35 specially prepared interrogatories shall attach to each set a declaration

· There is an example in the statute book

· Number each set of interrogatories consecutively.  Each needs the title of the case, the identity of the propounding party, the set number, identity of the responding party.  Each interrogatory in a set shall be separately set forth and identified by number or letter

· Each interrogatory shall be full and complete in itself.  No preface or instruction shall be included with interrogatories (unless pl under 2033.5).  Any term specially defined in an interrogatory shall be typed in all caps when the word appears.  No specially prepared interrogatory shall contain subparts, or a compound, conjunctive, or disjunctive question.

· Interrogatory may relate to whether another party is making a certain contention, to the facts, witnesses and writings on which a contention is based.  Not objectionable because an answer to it involves an opinion or contention that relates to fact of the application of law to fact, or would be based on info obtained or legal theories developed in anticipation of litigation or for trial.

· Interrogatory may not be made a continuing one that imposes on the party responding to it a duty to supplement an answer to it that was initially correct and complete with later acquired info.

· In addition to the 35 permitted, a party may propound a supplemental interrogatory to elicit any later acquired info bearing on all answers previously made

· Can be done twice prior to the initial setting of a trial date

· Subject to the time limits on discovery proceedings, once after setting an initial trial date
· On motion the court can grant leave to propound more

· CCP 2030(d): Service of interrogatories 

· Party propounding shall serve a copy on the party to whom they are directed and on all other parties who have appeared in the action—unless the court relieves the party of an obligation because service on all parties would be unduly expensive or burdensome

· CCP 2030(f): Response to interrogatories; format and content; answer by specification of writing; objections
· Responding party shall respond in writing under oath separately to each interrogatory
· Answer containing the info to be discovered

· Exercise of the party’s option to produce writings

· Objection to the particular interrogatory

· Need to have the identity of the propounding and responding parties and the set number—the answer shall have the same number or letter as the corresponding interrogatory

· Each answer is to be as complete as the information available reasonably permits.  If it cannot be answered completely it is to be answered to the extent possible.  If do not have personal knowledge sufficient to respond fully, then state this—but also have to make a reasonable and good faith effort to obtain the info by inquiry to other persons or organizations, except where info is equally available to other parties

· If an answer requires preparing or compiling or summarizing documents and if the burden of preparing it would be substantially the same for the propounding party as for the responding party, then the answer is sufficient to refer to this section and to specify the writings from which the answer may be ascertained.  Then responding party must give propounding party the opportunity to examine or inspect the documents and make copies or summaries of them

· If only part of the interrogatory is objectionable, then the remainder should be answered.  If an objection is made, the specific grounds for the objection shall be set forth clearly in the response.  If it is based on a claim of privilege, then the particular privilege invoked should be clearly stated

· CCP 2030(g): Signature of responding party under oath

· Party to whom the interrogatories are directed shall sign the response under oath unless the response contains only objections

· Corporations, partnerships, associations, government entity can have an officer or agent sign the response under oath

· CCP 2030(h): Service of response

· Within 30 days after service of interrogatories (5 days for unlawful detainer) the party to whom the interrogatories are propounded shall serve the original f the response to them on the propounding party—but the court can extend or shorten the period based on a request from a party
· Also serve a copy of the response on all other parties in the action unless the court has relieved the party from this obligation because it would be unduly expensive or burdensome

· CCP 2030(i): Agreement to extend time for service of response

· Propounding party and responding party may agree to extend the time for service of a response to interrogatories or to particular interrogatories in a set

· Agreement is informal but must be in writing and must expressly state the date for the service of response

· CCP 2030(j): Retention of interrogatories and response

· Interrogatories and the response are not to be filed with the court.  Propounding party is to retain the original interrogatories with proof of service and the original of the sworn response until 6 months after the final disposition of the action 

· Deposition by written questions
· Note that under CCP 2028 there can be a deposition by written questions 
Discovery: Disputes

Overview
· The CCP list the acts that constitute a misuse of discovery
· CCP 20203: Misuse of discovery process 

· This is under “Standards of Conduct” in Discovery: Timing, Scope & Standards

· Format of discovery motions
· CCP 335: Separate Statement required

· Motion involving the content of a discovery request or response to a request shall be accompanied by a separate statement.  Motions that require a separate statement are

· Motion to compel further responses to requests for admission

· Motion to compel further responses to interrogatories

· Motion to compel further responses to a demand for inspection of documents or tangible things

· Motion to compel answers at a depo

· Motion to compel or to quash the production of documents or tangible things at a depo

· Motion for medical exam over objection

· Motion for issue or evidentiary sanctions

· Separate statement is not required when no response has been provided to the request for discovery

· Separate statement is a separate document filed and served with the discovery motion that sets forth the info needed to understand each discovery request and all responses to it that are in issue.  Shall be full and complete so no one as to review any other document to determine the full request and full response.  Cannot incorporate material by reference. Separate statement shall include—for each discovery request (each interrogatory, inspection demand—the following

· Text of the request, interrogatory, question, inspection demand

· Text of each response, answer, or objection

· Statement of the factual and legal reasons for compelling further responses, answers or production as to each matter in dispute

· If necessary, the text of all definitions, instructions, and other matters required to understand each discovery request and the responses to it

· If the response to a discovery request is dependent on another request, then need to include the other request

· If pleadings or other documents in the file are relevant to the motion, the party relying on them shall summarize each relevant document
· A motion concerning interrogatories, inspection demands, or admission requests shall identify all by set and number

· Service of papers on non-party deponent
· CCP 337

· Written notice an all moving papers supporting a motion to compel to an answer to a deposition question or compel production of a document or a tangible thing from a non-party deponent shall be personally served on the non-party deponent unless they agree to accept service by mail at an address specified on the deposition record

· Sanctions for failure to provide discovery
· CCP 341

· Sanctions despite no opposition

· Court may award sanctions in favor of a party that files a motion to compel discovery, even though no opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested discovery was provided after the motion was filed

· Failure to oppose not an admission

· Failure to file a written opposition or to appear at a hearing or the voluntary provision of discovery shall not be deemed an admission that the motion was proper or that sanctions should not be awarded 

· Local Rules state litigation conduct for motion practice
· LR 7.12(h)

· Before filing a motion, counsel should engage in more than a mere pro forma discussion of its purpose in an effort to resolve the issue

· A lawyer should not force his or her adversary to make a motion and then not oppose it

Protective Orders
· The court can impose sanctions on any party that unsuccessfully makes or opposes a motion for a protective order 
· CCP 2017(c) – General Scope Provision
· Court shall limit the scope of discovery if it determines that the burden, expense, or intrusiveness of discovery outweighs the likelihood that the information sought will lead to the discovery of admissible evidence.  Court can make this determination pursuant to a motion for a protective order by the party or other affected person.  Need to have a declaration showing a good faith attempt at informal resolution of the issue.

· Court shall impose a monetary sanction on the losing party unless it finds there was substantial justification or that circumstances make the imposition of a sanction unjust

· CCP 2019(b) – Methods of discovery 
· Court shall restrict the frequency or extent of discovery if
· Discovery sought is unreasonably cumulative or duplicative, or is obtainable from some other source that is more convenient, less burdensome, or less expensive
· Selected method of discovery is unduly burdensome or expensive, taking into account the needs of the case, the amount in controversy, and the importance of the issues and stake in the litigation
· These determinations will be made pursuant to a motion for a protective order that has an affidavit showing a good faith attempt to resolve the dispute through informal resolution
· Court shall impose a monetary sanction against the losing party—unless it finds the one subject to the sanction acted with substantial justification or that circumstances make the imposition of a sanction unjust
· CCP 2025(i) – Oral Depositions
· Before, during, or after a deposition, a party, deponent, or other affected person or organization can move for a protective order.  The order should be accompanied by declaration showing a reasonable and good faith attempt at informal resolution of each issue presented by the motion
· The court for good cause shown may make any order that justice requires to protect any party, deponent, natural person or organization for unwarranted annoyance, embarrassment, oppression, undue burden or expense.  Protective order can include, but is not limited to
· Deposition may not be taken at all
· Deposition can be taken at a different time
· Video recording of depo of treating or consulting physician or an expert witness to be used at trial be postponed until the moving party has a chance to prepare for cross-examination
· Depo be taken at a place other than that specified in the depo notice
· Depo be taken only on specified terms and conditions
· Deponents testimony be taken by written examination
· Method of discovery be interrogatories instead of an oral depo
· Testimony be recorded in a manner different from that in the depo notice
· Certain matters not be inquired into
· Scope of examination be limited to certain matters
· That all of certain of the writings of tangible things designate in the depo notice not be produced, inspected or copied
· That designated persons, other than the parties to the action and their officers and counsel, be excluded from attending the depo
· Trade secret info not to be disclosed
· Parties simultaneously file specified documents in sealed envelopes
· Deposition be sealed and only opened on a court order
· If a motion for a protective order is denied, the court can  order the deponent provide or permit the discovery against which the protection was sought
· Court shall impose a monetary sanction against any party, person, attorney who unsuccessfully makes or opposes a motion for a protective order—unless there is substantial justification or imposing the sanctions would be unjust
· CCP 2030(e) Protective Order and sanctions for Interrogatories; CCP 2031(f) Protective Order and sanctions for document inspection
· Similar to a deposition—a party can make a motion for a protective order.  The motion must be accompanied by a declaration stating facts that showing a good faith effort at an informal resolution of the issues.  Each lists some of the options that a protective order may include
· Like with a deposition, a party that unsuccessfully moves or opposes a motion for a protective order can be sanction unless there was substantial justification or imposing sanctions would be injust 
Motions to Compel
· Failure to Attend Oral Deposition; Sanctions; Motion to Compel Attendance of party deponent
· CCP 2025(j)

· If party giving notice fails to attend or proceed, the court shall impose a sanction unless substantial justification or it would be unjust

· If a deponent does not appear for a deposition because the party giving notice screwed up, the court can issue sanctions in favor of those that did show up unless there was substantial justification or it would be unjust

· If a deponent fails to attend or refuses to be sworn the court may impose sanctions

· If party to the action or officer, director, employee of a party does not show without a valid objection, does not produce documents for inspection—the party giving the notice may move for a protective order compelling the attendance and testimony, and the documents

· Motion shall set forth good cause justifying the production or inspection of a document or thing and shall be accompanied by a declaration stating facts that show a reasonable and good faith attempt an informal resolution or a declaration stating that the petitioner contacted the deponent to inquire why they did not appear

· If the motion is granted the court shall award sanctions against the deponent of the party they are affiliated with unless there was substantial justification or it would be unjust 

· Other parties that show up when the deponent does not can also request sanctions

· If the party fails to obey an order compelling attendance, the court can impose an issue sanction, evidentiary sanction, terminating sanction, or monetary sanctions in favor of those that showed up

· Motion to Compel Deponent to Answer Questions or Produce a Document or Thing
· CCP 2025(o)

· If deponent does not answer questions or produce a document under their control, the party seeking discovery can move the court for an order compelling discovery or production.  Motion shall be made no more than 60 days after the completion of the record of disposition and shall be accompanied by a declaration stating facts showing a reasonable attempt an informal resolution of each issue

· Notice of the motion shall be given to all parties, and to the deponent either orally and the deposition or by service in writing

· If orally then there are special timing rules

· Court can impose monetary sanction against the party that unsuccessfully makes or opposes a motion to compel or answer production unless there was substantial justification or it would be unjust


· If the deponent fails to obey an order under this subdivision the failure may be considered a contempt of court

· If a party there could also be an issue sanction, evidentiary sanction or terminating sanction.  Can also impose a monetary sanction
· Effect of Failure to serve a timely response to interrogatories; motion to compel response
· CCP 2030(k)

· If party fails to serve a timely response the party waives the option to produce the documents and waives objection to the interrogatories, including privilege or work product

· The court can relieve the party from this waiver by a determination that the party has subsequently served a response and the party’s failure to serve a timely response was the result of a mistake, inadvertence, or excusable neglect

· Party propounding interrogatories may move for an order compelling response to the interrogatories.  Court shall impose sanctions against a party that unsuccessfully makes or opposes a motion to compel a response to interrogatories unless there is substantial justification or it would be unjust

· If a party fails to obey an order compelling answers, the court may make orders that are just including issue sanctions, evidence sanction, terminating sanctions

· Motion to compel further response to interrogatories; failure to obey order compelling further responses
· CCP 2030(l)

· If propounding party thinks an answer is incomplete or evasive, an exercise of the option to produce documents is unwarranted or incomplete, or an objection is without merit or too general—party can move for an order compelling further response.  


· Needs to be accompanied by a declaration stating facts showing a reasonable and good faith attempt at informal resolution 

· Notice of the motion needs to be given within 45 days of service of the response, or any supplemental response, or a later date if the parties had agreed in writing, or the propounding party waives the right to compel a further response

· Court shall impose sanctions against the unsuccessful party unless there is substantial justification or it would be unjust

· If a party then fails to obey an order compelling further response, the court may make orders that are just including an issue sanction, evidence sanction, or terminating sanction.  May also impose monetary sanctions

· Motion to Compel Further Response; Failure to Obey order
· CCP 2031(m)

· If party deems that a response to an inspection demand is incomplete, a representation of inability to comply is inadequate, an objection is too general or without merit—party can move for an order compelling further response to the demand.  

· Need to show specific facts showing good cause justifying the discovery sought, and accompanied by a declaration showing facts that an informal resolution was attempted

· Need to give notice of the motion within 45 days of service of the response, or any supplemental response, or any date that the parties agreed to in writing, or the demanding party will waive the right to compel further response

· Court shall impose monetary sanctions against the party that unsuccessfully makes or opposes a motion to compel further response unless there was substantial justification or it would be unjust

· If a party fails to obey an order compelling further response, the court can make an order that is just, including issue sanctions, evidentiary sanctions, or terminating sanctions.  Can also impose a monetary sanction.

· Motion to compel compliance; failure to obey order
· CCP 2031(n)

· If a party filing a response to a demand for inspection fails to permit the inspection in accordance with that party’s statement of compliance, the party demanding the inspection may move for an order compelling compliance.

· Court shall impose a monetary sanction against any party that unsuccessfully makes or opposes an inspection demand unless there was substantial justification or it would be unjust

· If a party then fails to obey an order compelling inspection, the court may make any order that is just, including the imposition of issue sanctions, evidentiary sanctions, terminating sanctions.  Court may also impose a monetary sanction.

Summary Judgment
Nature of Motion
· Summary judgment is covered by CCP 437(c)
· Any party can move for summary judgment if it is contended that the action has no merit or there is no defense to the action.  Motion may be made at any time after 60 days have passed since the general appearance in the action of each party against whom the motion is directed or earlier if the court allows.  

· Notice of the motion shall be served on all other parties at least 75 days before the time appointed for the hearing.

· Add 5 days for service by mail

· Add 10 days if the address is outside the state

· Add 20 days if the address is outside the US

· Add 2 days for fax, express mail, or overnight delivery

· Motion shall be heard no later than 30 days before the date of trial unless the court orders otherwise

· Filing of the motion does not extend the time that a party has to file a responsive pleading

· Motion is to be supported by affidavits, declarations, admissions, answers to interrogatories, depos, and matters of which judicial notice shall be taken.  

· Supporting papers are to include a separate statement that sets forth all material facts that the moving party contends are undisputed.  Each material fact shall be followed by a reference to supporting evidence. 

· Failure to comply with this requirement of a separate statement may be sufficient ground to deny the motion

· Any opposition to the motion shall be served and filed not less than 14 days preceding the noticed date of the hearing, unless court says otherwise

· Opposition shall have affidavits, declarations, answers to interrogatories, admissions, depos, and matters of which judicial notice can be taken

· Opposition papers shall include a separate statement that responds to each of the material facts contended by the moving party to be undisputed—indicating whether the party agrees or disagrees that they are disputed

· Statement shall also set forth any other material facts the opposing party contends are disputed 

· Each material fact contended to be disputed shall be followed by a reference to the supporting evidence 

· Failure to comply with the supporting statement may be enough for the court to grant the motion

· Any reply to the opposition shall be served and filed by the moving party not less than 5 days preceding the date of hearing, unless court orders otherwise

· Evidentiary objections not make at the hearing are waived

· Most sections extending the right to extend time do not apply with MSJ

· Use of incorporation by reference of matter in the court file shall set forth specifically the exact matter to which reference is made and not incorporate the entire file

· MSJ granted if the papers show there is no triable issue as to any material fact and moving party entitled to judgment as a matter of law

· Supporting evidence needs to be made by a person with personal knowledge—objections to this requirement need to be made at the hearing or are waived

· MSJ may not be denied on the grounds of credibility for want of cross-examination—but it can be denied where the only proof of material fact offered is an affidavit or declaration by an individual that was the sole witness to the fact, or where fact is a state of mind and only established by the individual’s affirmation

· Party can move for summary adjudication on one or more causes of action within an action, or one or more affirmative defenses

· Motion for summary adjudication can be made by itself or as an alternative to a MSJ

· If MSJ denied on the ground there is a triable issue as to one or more material facts, the court shall specify—written or oral—one or more of the facts to which the court has determined there is a controversy.  If the motion is granted, the court shall specify the reasons for its determination through oral or written order

· MSJ is an appealable judgment

· 20 days after service of a written entry of the order

· Can be extended for one period not to exceed 10 days

Procedural Requirements
· Motion for summary judgment or summary adjudication
· CRC 342

· If made in the alternative, a motion for summary adjudication can rely on the same evidence submitted in support of the MSJ.  If summary adjudication is requested the causes of action, defenses etc. must be exactly the same in the notice of motion and the separate statement

· Motion must contain and be supported by the following documents

· Notice of motion by moving party for summary judgment or summary adjudication or both

· Separate statement of undisputed material facts in support of the moving party’s motion for summary judgment or summary adjudication or both

· Memorandum of points and authorities in support of the MSJ or summary adjudication

· Evidence in support of the moving party’s MSJ or summary adjudication

· Request for judicial notice in support of the moving party’s MSJ or summary adjudication

· The separate statement of undisputed material facts in support of a motion must separately identify each cause of action, claim, defense, etc. and each supporting material fact claimed to be without dispute with respect to the cause of action, claim, defense, etc.  In 2 column format the statement must state in numerical sequence the undisputed material facts in the first column and the evidence that establishes those undisputed facts in the second column.  Citation to the evidence must include reference to the exhibit, title, page, and line numbers

· The documents in opposition to a motion must consist of the following, separately stapled and titled
· Opposing party’s memo of points and authorities in opposition to the MSJ or MSA or both

· Opposing party’s separate statement of undisputed material facts in opposition to the MSJ or MSA or both

· Opposing party’s evidence in opposition to the MSJ or MSA or both

· Opposing party’s request for judicial notice in opposition to the MSJ or MSA or both

· Each material fact claimed by the moving party to be undisputed must set out verbatim on the left side of the page, below which the evidence the moving party used to establish that fact must be set out.  On the right side of the page the response must state whether it is disputed or undisputed.  If it is contended that it is disputed, then on the right side of the page need to have the nature of the dispute and describe the evidence that supports the position that the fact is controverted.  Need the evidence to be supported by citation to exhibits, title, page, and line numbers.

· If the evidence in support of or in opposition to the motion exceeds 25 pages, then it must be in a separately bound volume an have a TOC.

· There is an example of a separate statement

· Upon request, a party must within 3 days provide to another party or the court an electronic version of the separate statement

· Objections to Evidence
· CRC 343

· A party desiring to make an objection to evidence in the papers on a motion for summary judgment must either submit objections in writing under rule 345 or make arrangements for a court reporter to be at the hearing

· Form of Written objections to Evidence
· CRC 345

· Written objection to evidence in support of or opposition to an MSJ must state the page and line number of the document to which objection is made, and state the grounds of objection with the same specificity as a motion to strike made at trial.  Written objections must be filed and served no later than 4:30 p.m. on the third court day preceding the hearing

· Additional issues under Aguilar and 437(c)
· A P need only prove each element of the cause of action—they do not need to disprove the D’s defenses 

· Aguilar and 437(c)(p)(1)

· D needs to show that one or more elements of P’s cause of action cannot be established, or show an affirmative defense

· Do not have to conclusively prove that something Is not true—just show that the other wised cannot show the opposite

· Aguilar and 437(c)(p)(2)

· Aguilar—distinction between federal and state law is that under state law you have to present evidence and support to show that P cannot establish one or more elements of their cause of action (as opposed to saying the can’t and waiting for them to do it)

The End of the Line (or just the beginning?)…
Final Status Conference
· There will be no delay in setting the case for trial because counsel delayed in conducting discovery or otherwise delayed in processing the case

· LR 7.9(g)
· Counsel are required to attend a final status conference no more than 10 days prior to the trial
· LR 7.9(h)
· Final status conference held not more than 10 days prior to trial date
· 5 days prior to trial counsel must have exchanged and filed lists of pre-marked exhibits to be used at trial, jury instruction requests, trial witness lists, proposed short statement of the case to be read to the jury panel
· Party requesting printed BAJI instruction need only file and serve with the court clerk a list specifying the same unless request a change
· Failure to exchange and file the items may result in not being able to call witnesses, present exhibits, or have a jury trial
· If the actual trial does not commence within 30 days of the set trial date, a party can request a modification of the final status conference order
· Must notice motions for the final status conference
· Such as motions in limine, trial preparation motions, dispositive motions other than MSJ
· These motions must be given statutory notice – so regular 21 days plus any extra for the method of service
Settlement
· 998 Offer
· This is a written offer made pursuant to CCP 998

· It is an offer to stipulate to a judgment in the case

· It must specify that it is a 998 offer

· If the other side agrees the clerk will enter the judgment and the case is over

· The 998 offer must be made not less than 10 days prior to commencement of trial (or arbitration of a dispute to be resolved by arbitration)

· They expire 30 days after the time they are made, or at the time of trial

· Effect of rejecting a 998 offer 

· If you do not do better at trial than a 998 offer then the winner gets their costs from the time of the offer (filing fees, reporter fees)

· As soon as a party gets a 998 offer it cuts off their ability to get costs even if they win

· Might prefer settlement over a 998 offer

· Settlements are confidential while 998 offers are not

· 998 is also a stipulation to a judgment, so are no longer able to completely deny responsibility (which could be stipulated to in a settlement)

· Good Faith Settlement
· CCP 877(b) says that if you settle in good faith then you are done

· Are not subject to the claims of other Ds

· Ex: D1 and D2 sued for 1 million

· D1 settles for 200K

· D2 goes to trial and gets stuck with 800K

· If a good faith settlement then D1 is done at the 200K
· Procedure for determining a good faith settlement – 877.6

· Give notice of the settlement to all parties and the court together with an application for determination of good faith settlement and a proposed order

· Within 25 days of mailing a notice or 20 days after personal service, a non-settling party can contest the good faith settlement

· If no non-settling party files a motion with the time period, the court may approve the settlement

· Mandatory Settlement conference
· CRC 222 and 7.9(d)
· At the request of a party or on its own motion the court can set a mandatory settlement conference.

· Trial counsel, parties, and persons with full authority to settle the case must personally attend the conference unless excused.  If consent to settle is required, the person with that consensual authority must be at the conference.

· No later than 5 days before the date set for the settlement conference, each party must submit to the court and serve on the other parties a mandatory settlement conference statement that has a good faith settlement demand and an itemization of economic and non-economic damages by each P and a good faith offer of settlement by each D

· Duty to Notify Court and others of settlement
· CRC 225 and 7.9(f) 
· If a case is settled or otherwise disposed of, the P or other party seeking affirmative relief must file a written notice of the settlement or other disposition with the court and serve the notice on all parties and any arbitrator or other ADR neutral involved in the case
· Must also give oral notice to all if a hearing, conference or trial is to take place within 10 days

· If the P does not give notice to an arbitrator or neutral at least 2 days before a schedule hearing or session, the court may order the party to pay the neutral or arbitrator for their time

· Must serve and file a request for dismissal within 45 days after the date of settlement—if party fails to do this the court must dismiss 45 days after learning of the settlement unless good cause is shown why they should not

· Special rule if it is a conditional settlement 

· LR have rules on litigation conduct with settlement
· 7.12(k)

· Should try to settle the case

· Should not hold out potential settlement as a way to delay

· Should discuss settlement and ADR with the client

· Court ADR can be used for 1 pro bono ADR process through an ADR hearing—then you have to pay for it

Dismissal
· CCP 581 states the instances when a court may dismiss a case
· Ex: 

· Written request of the P, oral or written request to the court at any time before trial

· But if there is a cross-complaint that is a separate lawsuit and P cannot make it go away

· By any party with the consent of the other parties

· By the court under some circumstances

· In a settlement must get a request for dismissal
· A case can be dismissed
· With or without prejudice

· Can dismiss some of all parties

· Can dismiss some or all claims

· It is not until the form is signed and stamped, and that is part of the file, that the case is actually dismissed 
