Civ Pro II Outline

I. Background

a. Hierarchy of rules

i. (1) US Constitution

ii. (2) State constitution 

iii. (3) State statutes

iv. (4) California Rules of Court

1. Govt Code § 68600-68620: CA legislature grants power to Judicial Council to create promulgate rules

v. (5) Local rules

vi. (6) Local, local rules
vii. (7) Secondary sources

1. Ex: treatises, law reviews 

a. Some treatises carry more weight than others 

b. Citing cases

i. CA: can only cite to published opinions

c. Trial Delay Reduction Act

i. CA Govt Code: cases must be disposed of within 2 years of Complaint 

1. Govt Code § 69616:

a. Complaint must be served within 60 days of filing

b. Responsive plea must be filed within 30 days of service of Complaint

i. Exception: parties may stipulate to additional 15 days 

c. 210 days from filing Complaint before parties can be forced into judicial arbitration 

ii. CRC § 212: provides more detailed requirements

1. CRC § 209: goals 

a. Unlimited (over $25K):

i. 100% done within 2 years

ii. 85% done within 18 months

iii. 75% done within 1 year 

b. Limited:

i. 100% done within 2 years

ii. 98% done within 18 months

iii. 90% done within 1 year 

2. CRC § 210: considerations court will look to in order to determine which cases need to be dealt with when

a. Complexity of issues, number of parties involved, etc.

d. Case Management Conferences 

i. Initial case management conference

1. CRC – can’t have a CMC before 30 days after complaint is filed

2. LASC – CMC should take place no less than 180 days after complaint is filed

a. 30 days before CMC, parties must have a meet and confer
b. 15 days before CMC, parties must fill out a case management statement 

ii. Final case management conference

1. Held right before trial in LA

a. Must show up with list of exhibits, jury instructions, trial witnesses, proposed short statement of case, motions in limine 

i. Usually when cases settle 

Overview of a Civil Action 

II. (1) Notice 

a. Some claims require that P file a claim first 
i. Suing govt ( must file claim with govt before filing a Complaint 
1. Purpose: have case settle and save money

a. Govt Code § 911.2: 

i. Time line depends on what type of claim:

1. Claim for personal injury or to personal property ( w/i 6 months of the accrual of the COA

2. Claim relating to any other COA ( w/i 1 year of the accrual of the COA

ii. Govt Code § 911: Grounds for filing a late claim: excusable neglect
1. Govt is supposed to give you permission to file a late claim, then they will reject and P can sue

2. If govt fails to give permission to file a late claim, P goes to court asking for permission to file suit without having to file a claim

b. Govt Code § 912.4:

i. Govt is supposed to reject or accept claim w/i 45 days

c. Govt Code § 945.6:

i. Assuming govt rejects claim, P gets to bring lawsuit

1. Must bring lawsuit w/i 6 months of the date govt rejects

ii. If govt does nothing, P must bring lawsuit w/i 2 years of the accrual of the COA

ii. Decedents

1. Need to file creditors claim in probate proceeding

a. Generally, 4 months after executor is appointed or 60 days after notice from executor

iii. Doctors

1. Need to send a letter of intent to sue 90 days before filing a Complaint 

a. Failure results in disciplinary action, not invalidity of Complaint 

b. Generally, failure to file claim will cause lawsuit to be thrown out 

III. (2) Personal Jx, Subject Matter Jx, Venue
a. Personal Jx:

i. In CA, need:

1. (1) Personal Jx
a. Ways to get:

i. (1) Physical presence of D in CA

ii. (2) D domiciled in CA

iii. (3) D consented to Jx in a K 

iv. (4) Minimum contacts

v. (5) General appearance in lawsuit by D 

1. Exception: D can still respond and preserve objection to Jx 

2. (2) Properly serve D (service of process) 
ii. Ways to challenge PJx: Motion to quash
b. Subject Matter Jx

i. State of CA has subject matter Jx over everything unless exclusively federal court 

c. Venue - which county P will sue in 

i. Determining venue:

1. (1) Classify the action ( 3 options:

a. (1) Local action: real property

i. Attempting to get property or foreclosure on property 

1. Venue is proper in county where property is located 

b. (2) Transitory action: events giving rise to action might have occurred anywhere; anything except land 

i. Examples: breach of K, personal injury 

1. Venue is always proper in county where D resides, but alternatives:

a. (1) If action for personal injury, personal property or wrongful death ( venue is proper where injury occurred 

b. (2) If no D resides in state ( venue is proper in any county in state 

c. (3) If K action, venue is proper where K was entered into (last act making K binding) or where K is to be performed, if specified in writing 

ii. Corporations, associations: may be sued in county where:

1. (1) K is made or to be performed, 

2. (2) Where the obligation, or 
3. (3) Where liability arises, or 
4. (4) Where the breach occurs, or 
5. (5) In the county where the principal place of business is situated

c. (3) Mixed action 

i. Must be proper for all COAs 

ii. Change of Venue 
1. Make motion under § 396b before answer

a. § 396b(b): in bringing a motion to change venue and P is found to have chosen incorrect venue, then D can win attorney fees and costs

2. Improper Venue

a. Mandatory transfer  ( § 398: Transfer, proper court having Jx

i. (1) Any court where parties agree upon by stipulation in writing in open court 

ii. (2) If parties do not agree, then to any proper court which D may designate where venue initially would have been proper

3. Proper Venue 

a. Discretionary:

i. (1) When there is reason to believe that an impartial trial cannot be had therein

ii. (2) When the convenience of witnesses and ends of justice would be promoted by the change

iii. (3) When from any cause there is no judge of the court qualified to act

4. If motion to change:

a. If denied:

i. D has 30 days to respond to Complaint from date motion is denied
b. If granted:

i. D has 30 days to respond to Complaint from the date the receiving court mails notice of receipt of the case 

d. Service of Process

i. Purpose: give D notice and get Jx 

ii. When service not necessary:

1. (1) Stipulation in advance

2. (2) D makes general appearance w/o challenging PJx or service 

iii. Serving an individual:

1. Notice and Acknowledgment of Receipt

a. Send D this form along with complaint and ask D to accept service by mail by signing form

2. Must attempt to personally serve (ie, must hand summons to D; if process server is in close proximity to D, but D refuses to take) 

a. But, if use reasonable diligence and can’t personally serve, then substituted service (leave w/competent person at least 18 years old, at usual place of business, usual mailing address (not PO box), dwelling place)

i. Reasonable diligence: 3 attempts to serve 

b. Substituted service
i. (1) Leave w/competent person at least 18 years old, at:

1. Usual place of business, 

2. Usual mailing address (not PO box), 

3. Dwelling place

ii. (2) Must tell person it’s a summons 

iii. (3) Must then mail a copy by first class mail 


1. 10 days after mailing ( substituted service kicks in 

3. Service by publication: if you can’t do personal or substituted service

a. (1) Obtain court order where you prove you couldn’t personally or substitute serve

b. (2) Publish in newspaper once a week for 4 weeks 

iv. Serving a corp:

1. Deliver copy of summons and complaint to either:

a. (1) Person designated as agent for service of process, or

b. (2) President, VP, Secretary (or assistant), Treasurer (or assistant), general manager or head of corporation 

2. Can always use substituted service w/o having to show reasonable diligence 
IV. (3) Parties 

a. Plaintiff

i. Real party in interest

1. Anyone who is a natural person or an artificial person (business entity) can be a P to the action

2. Must have right to sue under substantive law

ii. Capacity to sue 

1. If retarded or minor need guardian ad litem

b. Defendants

i. DOE Ds

1. Substantive Requirement: 
a. (1) P was truly ignorant of identity of person at the time he filed the complaint

c. Compulsory joinder: parties that must be part of action or action can’t proceed 

i. Court does a balancing approach

1. If someone should be a party to the action but are outside Jx, court can decide whether to dismiss the lawsuit (names person indispensable party) or court determines suit can proceed w/o that person

d. Permissive joinder: 

i. All persons may join in one action as Ps if:

1. Requesting relief:

a. “arising out of” 
b. the same transaction or occurrence, and

c. a common question of law or fact, or

2. Have a claim to the property in the lawsuit, or

3. Not necessary that each P be interested as to every cause of action or all relief prayed for

ii. Once you have properly joined a party, can join unrelated COAs 

1. Strategy considerations:

a. Complication of issues, costs, diversity, strength of case

V. (4) Pleadings

a. Complaint 
i. § 425.10: A complaint shall contain:

1. (1) a statement of facts constituting the cause of action, in ordinary and concise language

2. (2) a demand for judgment

ii. Steps:

1. Draft complaint

a. Format

i. CRC § 201: where to put each line, type of paper, line spacing and numbering, format of first page, etc

b. Cause of Action 

i. Breach or invasion of P’s primary right

1. Classified by type of harm:

a. (1) property damage

b. (2) personal injury 

c. (3) economic harm 

d. (4) wrongful death 

ii. In complaints, you cannot split a COA

1. All legal theories arising out of same COA must be brought in same lawsuit 

a. But, separate COAs can be brought in separate lawsuits 

c. Ultimate facts
i. Bad ways: evidentiary facts, conclusions of law

d. Statute of Limitations

e. Prayer for Relief
i. State damages alleged for each cause of action 

1. Exception: wrongful death or personal injury 

f. Parties

i. 3 procedural requirements of DOE Ds:

1. (1) Must be named in caption
2. (2) Include a DOE ¶ in complaint

3. (3) In referring to conduct creating COA, say “DOE or Ds” ( don’t name other known Ds

g. Rules of Pleading 
i. CA is a Code pleading state, more stringent pleading requirements

1. Certain Consumer Protection statutes allow more general pleading 

ii. Can plead on information and belief 

iii. To avoid Complaint being huge, incorporate by reference other parts of the Complaint

iv. Inconsistent pleading is okay (ie, legal theories can conflict, but election of remedies will prevent from actually getting both)

2. Verification of Complaint

a. Not required in CA, but if P verifies, D must verify response and cannot use general denial 

3. File Complaint 

4. Serve Complaint 

b. Response 

i. Demurrer

1. Rules:

a. (1) Can only demur if defect appears on face of Complaint

i. Cannot bring in evidence 

1. Exception: court can look at other court documents from other cases 

b. (2) Court assumes everything in Complaint is true 

c. (3) Can demur if Complaint reveals defense

i. Ex: if Complaint states date of accident, but shows SOL has run 

d. (4) Grounds for special demurrer are waived if not raised, but grounds for general demurrer are never waived 

2. CCP § 430.10: List of grounds for demurrer

a. General demurrer: Failure to state a COA § 430.10(e) 
i. (1) No such COA
1. Ex: suing for disrespect

ii. (2) COA exists, but not on these facts
iii. (3) COA exists, but not pleaded properly 
1. Ex: conclusions of law or evidentiary facts

a. Can fix by amended complaint

b. Special demurrer: § 430.10(a)-(i), excluding (e)

i. (g): In an action founded upon a K, it cannot be ascertained from the pleading whether the K is written, is oral or is implied by conduct

1. Use if you can’t tell if K is oral or written in Complaint 

3. Judicial Council forms are not demurrer-proof ( must still contain ultimate facts required to plead cause of action

4. Filing a demurrer:

a. Timing
i. Filing: File demurrer within time to plead (usually 30 days)

ii. Set hearing: Must set hearing between 16 court days and 35 calendar days after date of filing

b. Required documents:

i. (1) Demurrer

ii. (2) Points and Authorities

iii. (3) Notice of hearing 

ii. Answer 

1. Purposes:

a. (1) Counts as D’s appearance

b. (2) Prevents a default jmt

c. (3) Waives or raises grounds for demurrer or defenses

d. (4) Sets out affirmative defenses

e. (5) Contests or responds to allegations in complaint

2. 2 parts:

a. (1) General or specific denial of material allegations of complaint

i. If D doesn’t respond to portions of complaint ( deemed admitted 

1. General denial: one line denial of every allegation of Complaint 

a. Only allowed if Complaint not verified 

2. Specific denial (§ 431.30(f)): 

a. Deny by reference to specific ¶s
i. Ex: D denies each and every allegation of ¶ 5

b. Can admit and deny parts of ¶
i. Ex: D admits from 8 that there is a sign.  Except as specifically admitted, D denies each and every allegation of ¶ 8

ii. If D doesn’t know something is true, but does not want to admit, 2 options:

1. (1) If D has hearsay knowledge that something is not true ( deny on information and belief
2. (2) If D has no knowledge at all ( deny on lack of information or belief
iii. Can incorporate by reference

1. Ex: In answering ¶ 17, D incorps by reference each answer contained in ¶ 1-9

b. (2) Statement of any new material constituting a defense 

i. Affirmative Defenses

1. Have to list applicable defense for each count 
a. Civ Code § 3333.2 (cap on non-economic damages) is an affirmative defense in CA, but not 9th Cir

iii. Motion to Strike

1. Timing 

a. Must be done before or concurrently with answer

2. Used for:

a. (1) Can strike out any irrelevant, false or improper matter in pleading

i. “Irrelevant”: 

1. Allegation is not essential to claim or defense or 

2. Allegation is neither pertinent to or supported by claim or defense or

3. Demand for jmt requesting relief not supported by allegations of complaint (ie, punitive damages)

b. (2) All or part of pleading not done in conformity with laws
3. Required documents:

a. (1) Motion to Strike 

b. (2) Points and Authorities

c. (3) Notice of hearing

4. Similar to demurrer ( grounds must appear on face of Complaint 

iv. Motion to Quash

1. Used for lack of personal jx or service of process

v. Motion for Jmt on Pleadings
1. CCP § 438:

a. Similar to demurrer, but done after the answer, but before trial (30 days before initial trial date or before entry of pre-trial conference or whichever day is later)

vi. Motion to Transfer 

vii. Cross-Complaint
1. Used when D wants to sue P or bring in a 3rd party, P can use cross-complaint if D files one first 

2. 2 rules:

a. (1) Must be good under substantive law

i. Generally, we look at whether a party can be brought into lawsuit via a CC 

1. Before American Motorcycle, CCs could not be filed against 3rd parties on negligence action

b. (2) Must be good under procedural rules  

i. Timing

1. CC against P: must be done w/i 30 days (same as time to answer)

2. CC against 3rd party: must be done anytime before court has set trial date 

ii. Service

1. Don’t need to serve P 

2. Need to serve 3rd party 

3. 2 Types

a. Compulsory 
i. § 426.30: must compulsory CC on any related cause of action

1. Compulsory – related to subject matter of P’s complaint 

a. § 426.10(c): Related cause of action ( same transaction, occurrence 

2. Rationale for compulsory CC: judicial economy

ii. Relates back to date complaint was filed 

1. If SOL has run on your COA, can CC against P 

iii. No such this as compulsory CC against 3rd party 

b. Permissive 

i. § 428.10(a): Permissive CC 

1. Any COA D has against any party that filed complaint

ii. Generally, CC against 3rd parties must be subject matter related

1. § 428.10(b): any COA against a person alleged to be liable, whether or not such person is already a party to the action, if COA in his CC:

a. (1) arises out of same transaction, occurrence, etc.

b. (2) asserts claim, right or interest in the property or controversy which is subject of cause brought against him 

iii. Can become compulsory based on other complaints in litigation

viii. Amended Pleadings

1. 3 kinds of amendments:

a. (1) Can be done w/o asking

b. (2) Can be done ex parte

i. Can do an ex parte amendment:

1. Before D files an answer

2. After demurrer is filed but before hearing on demurrer

3. If you want to substitute a named D for a DOE D

c. (3) Require notice

i. When alleging new information that changes nature of claims 

1. If D can prove prejudice by the amendment, court will often put conditions on amendment 

a. Prejudice 

i. Ex: if amendment would require D to do additional discovery that can’t be completed before trial 

b. Conditions 

i. Ex: P has to pay cost for D to complete discovery; P might be forced to do another depo for D
2. SOL issues

a. Problem arises when: P makes substantive change to complaint, but SOL runs before P amends complaint

i. Test: must relate back ( Requirements:

1. (1) New COA is based on same general set of facts as original complaint

2. (2) Seeking recovery for same injuries

a. Ex: not the same injuries ( personal injury and emotional distress 

3. (3) Injury caused by same incident

a. Some courts require it be the same instrumentality 

b. DOE Ds once SOL has run

i. If substantive (P genuinely ignorant of DOE D) and procedural requirements (caption, etc.) are met ( no SOL problem 

ix. Supplemental Pleadings

1. If more damages are incurred after complaint is filed, seek additional damages by supplemental pleading

a. Doesn’t occur often ( usually in libel or slander cases

c. Default Jmt

i. If D never answers Complaint

VI. (3) Discovery 

a. (1) Discovery requests

i. Generally:

1. Timing

a. Start: 

i. P can start 10 days after service

ii. D immediately upon receipt of service

b. End: 

i. 30 days before date initially set as trial date 

2. Scope 

a. 3 categories:

i. (1) Relevancy (§ 2017.010)

1. Relevant to subject matter of action or any motion in action 

a. Something can be discoverable even if it itself is inadmissible 

i. Ex: can’t object on hearsay grounds 

ii. (2) Privilege protections

1. Attorney-client privilege

2. Work product privilege; 2 types:

a. (1) Complete privilege - stuff that shows the L’s impressions are totally privileged

b. (2) Qualified privilege - not discoverable, unless court determines that denial of discovery will unfairly prejudice party seeking discovery or will result in injustice 

iii. (3) Protective orders § 2019.030

1. Applicable to all discovery

a. Can always go into court after any discovery request and ask for discovery to be limited on the grounds that it is:

i. unreasonably cumulative
ii. duplicative

iii. can be obtained from a different source more easily

iv. unduly burdensome taking into account issues of case 

b. Court shall impose sanction against any party that makes or opposes a motion for a protective order unless court finds that party acted with substantial justification 

ii. (1) Depositions

1. Can depose anyone

a. But, opposing party will try to get protective order to prevent depo of person who doesn’t know anything
i. CCP § 2025.320: In notice of depo, can specify matters on which questions will be asked, and then entity must name someone to testify who has knowledge of those matters ( must send person most qualified to testify

2. Location of depo

a. Anywhere that everyone stipulates to, or

b. Distance from deponent’s residence:

i. Generally: 75 miles from deponent’s residence
ii. If deposing in county where action is pending: 150 miles from deponent’s residence 

c. If deponent is a party, certain factors may lead to court order specifying location:

i. Main factor: P chose a distant forum 

3. Requirements of depos:

a. (1) Must subpoena a non-party deponent 

i. But, if you don’t subpoena them, and they do show up ( no problem 

b. (2) Must send notice of depo to other lawyers and deponent

i. Timing of notice: 10 calendar days (2025.270(a))

ii. Contents of notice: location of depo; if you want them to bring document, must specify document; whether you will video or audio tape it; can specify which questions will be asked so entity can send PMK

1. If you want them to bring records, all parties are entitled to see records 

4. Can send depo request just to have someone bring records § 2020.410, § 2020.420

a. Don’t send a non-party a subpoena asking them to send business records directly to your office

5. Objections

a. Waived when:

i. If you don’t object to form of question 

ii. If you don’t object to applicable privileges
b. But all other substantive objections are not waived 

6. Use of depo at trial:

a. Generally:

i. Once part of a depo has been used substantively (not for impeachment purpose), entire depo can be used by other party 

b. Depo of a party:

i. Can come in at trial for any time and for any purpose 

1. Won’t be hearsay b/c considered an admission 

c. Depo of a non-party:

i. Impeachment purposes:

1. If the person is available and has testified ( can use for impeachment 

a. Would be hearsay, but now being used for impeachment purposes 

ii. Depo can be used for any purpose if:

1. (1) Deponent lives more than 150 miles away from trial

2. (2) Deponent is unavailable 

a. Ex: dead, sick, exempted from testifying, couldn’t be compelled to attend court, exceptional circumstances 

iii. (2) Interrogatories

1. see handout 

iv. (3) Request for Documents

1. Ways to see documents:

a. Make § 2031 demand

i. § 2031 is not limited to documents ( includes “tangible things”

1. Ex: bumper in a rear-end collision case, product in a product liability case, inspection of land or other real property (ie, a boundary dispute, chemical contamination)

a. CA does not allow inspection of corpses under § 2031, but allowed inspection of dead cattle

ii. Must say what you want with “reasonable particularity”

iii. Can request by category

1. Ex: if you have a breach of K case

a. If you said “all documents related to lawsuit” ( not particular enough

2. If you can’t figure out categories, can ask in depo or interrog how they keep their documents

b. Do subpoena duces tecum with depo

i. Disadvantage: have to look at documents during depo

2. Document production process:

a. (1) Send out demand specifying categories with reasonable particularity

i. Choose time for inspection to take place

1. Code: at least 30 days after demand is served

ii. More efficient to give other party time to respond before actual date of document production

b. (2) If on the receiving end, have 30 days after service of demand to respond

i. Things you can do:

1. (1) Object

a. Can object on grounds that other party did not specify category with reasonable particularity

b. Can object on grounds that documents are privileged

2. (2) Comply

3. (3) State why you can’t comply

a. Grounds: have done diligent search and can’t find documents

i. Must explain why you can’t comply (ie, document was destroyed, stolen, no longer in possession)

ii. If you don’t respond in 30 days, can waive objections (ie, privilege, etc.)

c. (3) If other party doesn’t respond at all, make motion to compel

i. No time limits 

d. (4) If other party responds, but not adequate, make motion to compel a further response

i. Must be made within 45 days after receipt of their response

ii. Must show good cause

1. Not difficult to show ( state that documents are likely to lead to discovery of admissible evidence and cannot be obtained elsewhere

iii. Privilege logs

1. Ex: if other party objects based on A-C privilege, make motion to compel further responses 

a. In response to motion to compel, other party must tell court the identity of document, but not the contents of the document

e. (5) If other party agrees to comply, but then does not show up, do a motion to enforce compliance

i. No time limits

f. (6) How can other party comply?

i. 2 choices:

1. (1) Let the other side inspect documents as they are kept in the normal course of business OR

a. Advantage: can flood other party with extraneous information 

2. (2) Give the other side the document that pertain to the categories they have requested

a. Advantage: must only give them documents from categories specified ( nothing extra

ii. Smoking gun document

1. Can try to bury it in other documents, or try to claim privilege 

v. (4) Request for Admissions

1. Generally:

a. Not a fact-gathering discovery device ( it’s an issue-narrowing discovery device

i. If you ask them to admit and they refuse to admit, then you prove at trial, can recover costs, including attorney fees, of having to prove at trial

1. Exception: If you make a good faith denial, don’t have to pay other sides expenses 

b. Written, limited in number

i. Limited to 35 unless you put in a declaration requesting more than 35

1. Exception: if asking admissions based on genuineness of documents ( unlimited

c. Cannot be compound, cannot have sub-parts, cannot have preface with instructions

d. Time limits are same as other discovery

i. 30 days before date initially set for tria

2. Steps:

a. (1) Serve RFAs

b. (2) Other side has 30 days to respond to RFA

i. Can admit, deny or object, or can admit in part and deny in part, or can be unable to admit or deny

1. Code: answer must be as complete and straightforward as reasonably permitted

2. Code: can deny as much as it is untrue

a. Cases construing state parties should not quibble with meaning of words

3. Can be unable to admit or deny b/c research is not completed

a. Must make reasonable inquiry, but if beyond what your client knows, don’t have to pay a lot in expenses to find out

4. Can object, but few grounds for objection 

ii. Failure to respond to RFAs results in possible admission of all RFAs if motion granted
1. Other party has to make a motion to have RFAs be deemed admitted

a. Should serve as a wake up call to responding party ( if responding party can get response in before date of motion, then RFAs are not deemed admitted

i. Very difficult to withdraw an admission once made

c. (3) If responses are inadequate, must make motion to compel

i. Grounds for motion to compel: objections that aren’t warranted

1. Not grounds for motion if they deny when you thought they should admit

d. (4) Cost of proof sanctions

i. In order to obtain, other party must be found to have unreasonably denied RFA

1. Must have trial, but not dependent on winning trial, but only on proving issue at trial

a. Do not get sanctions if you settle

vi. (5) Expert witnesses 

1. § 2034: expert witness statutes

a. Can demand the other side deliver their expert witness list: 

i. § 2034.220 between: 10 days after the day the clerks determine the initial trial date and 70 days before that trial date
b. Once list has been demanded, date of exchanging lists:

i. 50 days before initial trial date or 20 days after service of demand, whichever is closer to the trial date

c. Once you receive an expert witness list, must decide whether you want to depose experts and how many to depose

i. Code allows depos of witnesses up to 15 days before trial

d. Party deposing experts must pay for depo at their customary hourly rate 

b. (2) Objections

i. Privileges 

c. (3) Compelling Discovery 

VII. (4) Miscellaneous

a. Sanctions

b. Law and Motion 

i. Motion – any time you ask the court to do something

1. Need 3 things:

a. (1) Notice - 1005

i. Written notice required to be filed at court and served on opposing party 

ii. Timing:

1. Must give 16 court days before date chosen for hearing for personal service
a. But, if by mail, 16 court days plus:

i. Within CA: additional  5 calendar days 

ii. Outside CA: additional 10 calendar days

iii. Outside US: additional 20 calendar days 

iv. Overnight mail or fax: additional 2 calendar days 

2. Opposing papers must be filed 9 court days before hearing 

3. Reply to opposing papers must be done 5 days before hearing

b. (2) Memo of Points and Authorities
i. Length limit: 

1. Motion, Opposition: 15 pages 

2. Reply: 10 pages 

c. (3) Declaration 

c. Motion for Summary Jmt

i. Allows party to end lawsuit without trial

ii. Test: Is there a triable issue of material fact?

1. 2 situations where summary jmt might be made:

a. (1) Evidence on one side of issue and no evidence on other side

b. (2) Where parties agree on facts, but dispute as to what legal implications of facts are 

i. Summary jmt would be proper b/c don’t need trial to flesh out facts

iii. Timing

1. Requires 70 days notice for MSJ

a. Must have discovery completed or virtually completed before make MSJ

iv. What must be proved:

1. If P is moving party:

a. P must allege each of these in separate statement of facts and what his evidence is to prove each element

i. If P fails to produce any evidence as to any element ( P loses MSJ

1. D doesn’t even have to put in any contrary evidence, D just has to respond to motion stating that P has not proved all elements of his case

b. If P puts in all evidence for each element, burden shifts to D

i. In D’s reply papers, D has 2 options:

1. (1) Showing that there is contrary evidence on any one element 

2. (2) Showing that there is an undisputed affirmative defense

2. If D is moving party:

a. D needs to eliminate only one element – no triable issue of fact re that one element OR

b. There is no triable issue of fact as to an affirmative defense 

v. How to file

1. When motion must be made

a. Must give other party least 60 days after they have generally appeared in action before you can make MSJ

i. Ps usually generally appear when they file complaint

b. Don’t want to make MSJ too early b/c status of discovery will affect whether court grants motion

i. Court can continue or deny the motion under § 437c(h) if it appears that there may be facts to oppose the MSJ, but responding party has not been able to ascertain those facts

c. Must have MSJ HEARD no later than 30 days before the trial date

i. Cf, discovery motions can be heard up to 15 days before trial date

2. Notice

a. Have to give 75 calendar days notice of motion

i. This, coupled with 30 days before trial date requirement, should be thinking about MSJ at least 105-120 days before trial date

b. Relief sought must be specified in motion 

i. Courts can’t grant motions where relief wasn’t asked for in notice

ii. If making MSJ, but if you lose that, you want MSA on certain COAs, must state both in notice

3. Separate Statement of Undisputed Facts – 437c(3), b(1)

a. Both moving and responding party needs this

i. CRC 342: if moving party, need 2 columns

1. Left hand column – state undisputed material facts

2. Right hand column – list evidence in support (documents, discovery, declarations)

ii. Opposing separate statement needs 2 columns:

1. Left hand column: combine moving party’s column 1 and 2

2. Right hand column: respond to each of moving party’s contention 

a. If disputed ( would put in their own evidence

b. If undisputed ( state that is it undisputed 

4. Both parties must include memorandum of points and authorities

a. Legal arguments 

i. But, don’t need to include case law on how/why courts have Jx to grant MSJs

5. Declarations
a. Must look like they contain real evidence 

b. Must be under penalty of perjury, written by someone with personal knowledge, facts that require foundation  

i. Not enough for person making declaration to say “someone told me this”

c. CRC 343: if someone includes declaration that opposing party doesn’t like, 2 choices:

i. (1) Can submit objections in writing pursuant to CRC 345 no later than 4:30 on third court date preceding hearing 

ii. (2) Can object at hearing, but must make arrangements for court reporter to be at hearing

6. Order

a. If judge wants to deny, he must explain what triable issue of fact is

i. Judge can’t deny on grounds that witnesses were not credible (§ 437c(e))

1. Exception: judge has discretion not to grant a MSJ where a material fact is an individual’s state of mind, or lack thereof, and this is established only by that individual’s affirmation

a. Ex: issue is D’s intent, D makes declaration stating he did not intend to hit P

vi. Advantages to summary jmt

1. (1) If you can get a party or entire case dismissed before trial ( great 

2. (2) Threat of summary jmt has enormous settlement potential 

3. (3) Even if you lose a motion for summary jmt, in responding to it, the other side must put in the evidence they have

vii. Disadvantages to summary jmt:

1. (1) Must disclose evidence you have to other side when making motion 

2. (2) If you make a bad motion in a master calendar department (same judge for whole case) ( waives red flag about how weak your case is 

3. (3) Motions are very expensive to make b/c they are so time consuming 

a. Only make MSJ if you really think you can win

4. (4) Requires lead time

viii. Differences between MSJ and demurrer:

1. Demurrer: D and court has to accept facts as pleaded, no matter how outrageous they are

a. Can only demur if facts, if true, fail to state a COA

2. MSJ: way to get beyond pleadings

a. Not a way for court to weigh evidence ( not like a mini trial first

ix. Summary Adjudication

1. If P sues D for different COAs (breach of K, negligence, etc.) ( can sever one or more COAs and get summary adjudication on that (437)

