I. Introduction

a. What are we doing here?

i. We’re trying to figure out if we can help a plaintiff when he comes to us for help, or a defendant.
b. There are several considerations you have to take into account:

i. (1) Possible conditions precedent to filing a complaint.

1. Before filing a complaint, are there any procedures you have to do first?  Like giving notice?  Filing a claim?

2. Examples:

a. Suing a decendent – must file a creditor claim against estate in probate proceeding first

b. Medical malpractice – must send a letter to doctor and give 90 days notice

c. Promissory note – must demand payment first and allege in complaint

d. Breach of warranty – must notify seller first and give time to fix

e. Defamation – must demand retraction first

f. Professional negligence against architects, engineers, land surveyors – must get a certificate of merit from another expert in the field who will says there’s negligence
g. Suing Govt – Cal. Govt. Code § 911.2
i. If you’re suing the govt or a govt employee, you need to file the appropriate claim first.
ii. (1) Cal. Govt. Code § 911.2 provies that you must file the claim no later than 6 months after accrual of the cause of action.

1. § 910 explains the content of the claim

iii. (2) Section 912.4 says the govt has 45 days to act on the claim after it has been presented.  It needs to accept or reject it.

iv. (3) If claim is rejected, you can bring a suit under § 945.6, but you must bring it within 6 months after rejection.

v. If you’re late with the claim, the govt will tell you, then you ask for their permission, and the govt usually allows it.  If not, you go to court and try to file the suit without the claim first under § 911.4

ii. (2) Where do you sue?

1. Which county?  Which court?

2. You have to consider venue and personal jurisdiction issues.

iii. (3) Draft the pleadings

1. Draft the complaint

a. What theories will you bring?  Who will you sue?

2. File the complaint with the court clerk

3. Serve the complaint.

4. Once the defendant has been served, he has a variety of tools at his disposal:
a. Demurrer – this is done before the answer
b. Motion to Quash – this is usually used to challenge jurisdiction and done before the demurrer
c. Motion to Strike – strike portions of the complaint, i.e. complaint.
d. Motion for Judgment on the Pleadings

e. Motion to transfer – this is challenging venue

f. Cross Complaint

g. Answer – this is the last responsive pleading that the defendant can file.  If he doesn’t file this, there is a default.
iv. (4) Discovery

1. There are several tools available here:  (a) request for admissions; (b) request for production of documents; (c) interrogatories; (d) depositions.

c. Sources of Procedural Law – a hierarchy
i. (1) California Constitution is at the top.

ii. (2) The constitution gives authority to the legislature to pass statutes, the Code of Civil Procedure.

iii. (3) The CCP gives the Judicial Council to create California Rules of Court.

iv. (4) CRCs give authority to local courts to create local rules.

v. (5) Then there are “local/local” rules for specific courts.

d. Trial Court Delay Reduction Act

i. There used to be a 5 year time limit for brining a case to trial, but this Act changes it.  The onus is now on the judges to move cases along, and they’re held accountable if they don’t move the case loads along.
ii. How do judges do this?

1. they don’t grant continuances and encourage settlement and arbitration.

iii. Government Code gives authority for this act, but there are no time limits there, and it gives the Judicial Council the authority to pass CRCs, and that’s what they did.

1. Under Govt. Code § 68616(g), the court can kick you out to arbitration 210 days from filing of complaint.

iv. CRC 209 has the time goals

1. Sub(b)(1)-(2) – All cases are supposed to be disposed of in 2 years

2. (b)(1)(A) – 75% of all unlimited civil cases are supposed to be disposed of in one year

v. CRC gives authority to local rules for more details

1. In LA, no status conference later than 180 days after filing of complaint.  Local Rule 7.9(a).

vi. Initial Case Management Conference – CRC 212

1. The judge is going to review the case in detail and you better be able to explain what you’re done, all the discovery you’ve done, what’s left, the legal claims, any new claims, do you want to settle?  Do you want a jury trial?  Do you want arbitration?  Do you need more time?

vii. Final Case Management Conference
1. Need your witness list, need your exhibits numbers, your jury instructions, your statement of the case, everything.

2. You have to have everything prepared before the conference.

II. Jurisdiction

a. Personal Jurisdiction

i. Cal. Civ. Pro § 410.10:  The California long arm statute provides that state courts can exercise jurisdiction up to the limits of due process as provided under the Federal Consitution.

ii. Other ways to obtain personal jurisdiction:
1. (1) physical presence
2. (2) domicile
3. (3) consent, i.e. in a contract
4. (4) minimum contacts
5. (5) general appearance – if a defendant makes a general appearance in an action, he has consented to the personal jurisdiction of the court.

a. Responding to discovery without objecting to jurisdiction also amounts to personal jurisdiction.
iii. Out of state defendants:  If an out of state plaintiff sues a defendant in California, the out of state plaintiff consents to personal jurisdiction in the court.
b. Subject Matter Jurisdiction
i. Previously, in CA, there are municipal and superior courts, with each set handling cases up to a certain amount in controversy.  Now, all the courts are merged into simply superior courts.
ii. Unlimited vs. Limited Civil Cases
1. Unlimited Civil Cases
a. An unlimited civil case is where the amount in controversy is OVER $25,000 (i.e. $25,000.01).
2. Limited Civil Cases
a. Limited civil cases are where the amount in controversy is $25,000 OR UNDER.
3. Differences
a. Besides the amount in controversy, in limited civil cases, discovery is much more limited, and one cannot recover more than $25,000.
4. Re-Classification
a. Parties, or the court, can move for a re-classification of a case.  If the court determines that there is no likelihood of getting over 25K, then the case is re-classified.
5. If plaintiff has filed a limited civil case, but a defendant cross complains for an unlimited civil case, the whole matter becomes an unlimited civil case.
III. Venue

a. What is venue?

i. Venue is the county in which one can sue.  Venue rules exist so that plaintiff can’t sue anywhere and drag defendants everywhere.  This is also to prevent forum shopping.

b. (1) Local Actions – § 392
i. Definition:  Local actions pertain to real property.  This includes:

1. (1) recovery of real property;

2. (2) determination to right or interest in real property;

3. (3) injuries to real property; and

4. (4) for foreclosure of liens and mortgages on real property.
ii. Rule:  Under Cal. Civ. Pro § 392 venue is property in local actions in the COUNTY in which the real property is situated or where a part of the real property is situated.
c. (2) Transitory Actions – § 395
i. Definition:  Essentially, transitory actions are all other actions, everything not local.

ii. General Rule:  This statue gives a plaintiff several options, to be described below, but:
1. Venue is ALWAYS proper in the COUNTY in which DEFENDANTS or SOME DEFENDANTS reside.
2. This is like the safe harbor for plaintiffs, and this is a pro defendant rule.  If defendant is going to be sued, you might as well let defendant be at home.
iii. Action for Injurty to Person or Personal Property or Death From Wrongful Act or Negligence

1. Rule:  Venue is proper in the county in which the injury or injury causing death occurs.

a. The general rule above also applies.

2. Effect:  The effect is that plaintiff has options if the injury occurred in OC and the defendant resides in LA.  Either OC or LA county would be appropriate.

iv. Contracts

1. Rule:  If the claim involves a breach of contract, there are several locations where the plaintiff can sue:

a. (1) the county where the obligation is to be performed; OR

i. county to be performed = county where obligation incurred says statute (unless there is a special contract in writing to the contrary).

ii. County where obligation incurred = county where the last act occurred to make the contract binding

b. (2) the county where the contract in fact was entered into; OR

c. (3) the county where defendants or some defendants reside

i. Again, this is the general rule where plaintiff can sue where defendant resides.

2. Example:  P wants to sue D for breach of K.  D resides in SD.  P lives in Ventura.  Contract negotiated in LA and P signed it there.  D signed K in OC and mailed it to P from an OC post office.
a. Where is venue proper?

i. (1) SD because that is where D resides

ii. (2) OC because that is where the K was entered into.

1. This is also where the obligation is to be performed, because that is where the obligation is incurred, place where last act occurred to make K binding.

v. Unknown County of Residence

1. The bottom of § 395(a) provides that if none of the defendants reside in CA, then the plaintiff may essentially choose any superior court in any county.

vi. Other claims

1. Where do you sue for claims that aren’t real property, injury to person or personal property, wrongful death, or involving a contract?  This would be something like slander.

2. The only option for a plaintiff is to sue in the county where defendants resides, or the county where some defendants reside.

a. You only get to use the special rules above if you fall into the category above.  So, your selection is limited if you don’t have one of the categories in 395.

3. Example:  P sues D for slander and personal injury that occurred in LA.  P resides in LA.  D resides in OC.

a. When plaintiff sues defendant, VENUE MUST BE PROPER FOR ALL CAUSES OF ACTION.
b. Thus, here, if P only sues on slander, he can only sue D in OC, because that is where D resides.  Though the injury occurred in LA, LA will not work for the slander claim (as that is not injury to personal property, injury to person, or wrongful death). 
c. If P sues on only the personal injury, he can sue in LA (where injury occurred) or OC (where D resides).

d. If P sues on both the slander and personal injury, he will have to sue in OC, as that is where D resides.  (LA wouldn’t work for the slander claim).

d. Corporations – § 395.5
i. Rule:  Venue is proper in:

1. (1) the county where the contract is made or is to be performed; OR

2. (2) the county where the obligation or liability arises; OR

a. note that this doesn’t have to be a contract, as there might be a respondeat superior claim where the EE causes an accident while in the scope of employment

3. (3) the county where the breach occurs; OR

4. (4) the county where the corporation has its principal place of business.
ii. Example:  P and D in auto accident in Kern County.  D resides in Riverside.  D calls P bad names in front of people.  D on company business for X corp. which has principal place of business in Ventura.  P sues for slander and damage to car.

1. What if P only sues X?

a. Ventura is proper because that is the corp’s principal place of business.

b. Kern is also proper because that is the county that gave rise to the liability

2. What if P sues D and X?

a. Which applies, 395 or 395.5?  The most restrictive applies, and venue has to be proper on each claim.

b. Slander claim:  venue is proper in Riverside (only proper where D resides on this because it’s not personal injury, K, wrongful death, or injury to personal property)
c. Corp:  Ventura and Kern

d. Car damage:  Kern and Riverside
e. /*FIGURE THIS OUT*/

e. Transfer of Venue

i. What do you do if you’re defendant and plaintiff has filed suit in the wrong court?  You file a motion to transfer venue.
ii. Cal. Civ. Pro § 397

1. (a) this is when the court designated in the complaint is not the proper court – “wrong court grounds.”

iii. Cal. Civ. Pro § 396b

1. Sub(a) – if the defendant makes a motion to transfer BEFORE answer, demurrer, or motion to strike, then a transfer will be mandatory if the court is improper.

2. Sub(b) – prevailing party may get costs in a motion to transfer.

a. This exists to punish lawyers because venue rules are clear and no excuse to get it wrong.

b. BOTTOM LINE:  DO YOUR RESEARCH so you can bring claim in proper court!

iv. Cal. Civ. Pro § 398

1. Paragraph 2 – This paragraph governs what happens to the case transferred on wrong court grounds.
2. The parties may agree to a court in writing, or the defendant may choose any court which would have been proper.
a. Obviously, defendant isn’t going to agree so he can choose the venue.  Plaintiff has essentially lost his chance to choose the venue because he screwed up the easy, clear rules in the statute.

IV. Service of Process

a. Generally

i. We know that service of process gives the defendant notice of the lawsuit and time to reply.  This is required by due process.

ii. This consists of the summons and the complaint.

b. Personal Service – § 415.10

i. In CA, unlike the federal rule, one must attempt to personally serve the defendant first with the summons and complaint.
1. This literally means that you have to try and personally give it to defendant.

2. Of course, courts aren’t going to make defendant accept it, so if you get close enough, really close proximity, it’ll suffice.

c. Section 410.50
i. Sub(a) – In CA, once a defendant is served, the court has jurisdiction.
ii. General Appearance
1. Sub(a) also provides that a general appearance by the defendant = service = jurisdiction.

2. Section 1014 also defines general appearance occurring if defendant:  (1) answers; (2) demurrers; (3) moves to strike; or (4) makes a motion to transfer venue.

a. Remember that challenging jurisdiction needs to be done with a motion to quash.  Otherwise, you’re going to have engaged in a general appearance = jurisdiction.

d. Substituted Service – § 415.20

i. Rule:  If service cannot be personally delivered with reasonable diligence, then service may be accomplished by:  (1) leaving the summons and complaint at the person’s dwelling house or usual place of abode; (2) in the presence of a competent member of the household; (3) that person must be at least 18; (4) that person must be informed of the contents; and (5) you must mail copies to the person who is to be served to the location where the copies were left.
1. NOTICE:  The first line says that you can do this if personal service fails, which indicates that an attempt at personal service with REASONABLE DILIGENCE must’ve been made.

2. As evidenced by the case before:  (1) was the notice reasonably calculated to give defendant actual notice?; and (2) did defendant receive actual notice?
ii. Reasonable Diligence

1. Roberts

a. She says that this requires at least 3 attempts

b. Basic requirements:  At a minimum, one should look up the address, the phone number, and all the contact info.  One should also try different times of the day and different days of the week.

2. Espindola
a. Facts:  Tried to serve defendant.  Investigator couldn’t find him, and neither could lawyer.  They tried three times at address at different times.  Finally, they found someone at home and served the wife, who was also a defendant.  No doubt defendant got the actual copies.
b. Issue:  whether this service was valid and thus reasonable diligence accomplisihed?  Court says yes.

c. Rationale:  Three attempts no doubt enough.  Also, importantly, this was reasonably calculated to give defendant actual notice, and he did get actual notice.
d. Policy

i. Prevent unnecessary, costly, and time consuming disputes over technicalities.

ii. Even Roberts says that it is costly and not worth it for a defendant to bring a motion to quash, because plaintiff will find a way to serve defendant.

iii. Who can serve?

1. Under § 412.20, anyone that is:  (1) 18 or older; and (2) not a party to the litigation may serve the summons and complaint.

e. Corporations – Section 416.10
i. Sub(a) – deliver the summons to the person designated as the agent for service of process

ii. Sub(b) – deliver to president or other head of corp, VP, secretary, asst secretary, treasurer, asst treasurer, GM, or a person authorized by corp to accept service.

iii. The difference with corporations is that you need not engage in reasonable diligence before doing substituted service.
f. Service by Publication – Section 415.50
i. You do this when you can’t do personal service and when you can’t do substituted service.
ii. Sub(a) – need a court order and you need to show that you did your reasonable diligence that you can’t serve in any other matter

iii. The notice will basically be published in a newspaper most likely to give actual notice to the party, but the chances of defendant seeing it are not likely.

V. Parties – Joinder
a. Permissive Joinder

i. Plaintiffs – § 378
1. There are two ways in which a plaintiffs may permissively join.

2. (1) Under this method, there are two elements:

a. (a) they assert any right to relief jointly, severally, or in the alternative, in respect of or arising out of the same transaction, occurrence, or series of transactions and occurrences; AND

b. (b) there is ANY common question of fact OR law that will arise in the action with regard to the plaintiffs.

3. (2) they have a claim, right, or interest adverse to the defendant in the property or controversy which is the subject of the action.

ii. Defendants – § 379
1. There are two ways in which defendants may permissively join.  The rule is essentially the same as permissive joinder for plaintiffs.

2. (1) There are two elements to the first method:

a. (a) there is asserted agains the persons a right to relief jointly, severally, or in the alternative, in respect of or arising out of the same transaction, occurrence, or series of transactions or occurrences; AND

b. (b) there is ANY common question of fact OR law tha will arise with respect to all the persons.
3. (2) the parties have a claim, right, or interest adverse to them in the property or controversy which is the subject of the action.
iii. The second method of permissive joinder usually doesn’t come up that much.
iv. First Method:
1. The main point here is that you essentially need the same event/same set of facts that caused the harm.
2. With respect to the common question of fact or law, it’s BROAD common questions.
a. Example:  did you breach the K?
b. Compulsory Joinder

i. This issue doesn’t come up as much.

c. Unrelated causes of action:  Once you have properly joined a party, under 427.10, you can join unrelated causes of action against that party as well.
i. It’s critical that the party be properly joined first.  Then you can bring in the unrelated claims.  The joinder rules control and you have to apply those first.
VI. Pleadings

a. There are only four types of pleadings allowed in CA:

i. (1) complaints;

ii. (2) answers;

iii. (3) demurrers; and

iv. (4) cross complaints.

b. (1) COMPLAINTS
i. Notice Pleading

1. We know that notice pleading is just supposed to give the defendant notice of the claim.  This is just the general pleading, and this is what is used in federal courts.

2. CA DOES NOT USE NOTICE PLEADING.
ii. Code or Fact Pleading

1. Generally

a. CA uses code/fact pleading.  You must plead the ultimate facts.  You must plead more specifics than notice pleading, but you don’t need to plead the specific evidentiary facts (too specific), and you don’t plead the conclusions of law (too general).

b. Research

i. You must do your research.  You must research the substantive law!!!  You must research each cause of action/legal theory.

ii. You must plead the facts that constitute the cause of action that will match each element.

iii. How do you know what to plead?

1. You go to a treatise or a secondary source, like Witkin or Rutter Guide, and that’ll tell you how to plead it.
2. You do not need to be creative.  Just follow what the secondary sources say.  It’s easy.

2. General Rule:  Under Cal. Civ. Pro. § 425.10(a)(1), one must plead “a statement of the facts constituting the cause of action, in ordinary and concise language.”

3. Examples:
a. (1) Conclusions of law (no good)
i. using words like illegal, unlawful, void, fraudulent
b. (2) Ultimate facts (good)
i. pleading that one has title to property, or that defendant was negligent, someone breached a K, someone was within the scope of employment
c. “defendant drove under the influence of alcohol” – good
d. “defendant drove after drinking 10 beers” – no good.  This is evidentiary and too specific.
e. “defendant drove in violation of Cal. Veh. Code § 23101.” – no good.  This is a conclusion of law.
4. Bockrath
a. Facts:  Plaintiff is suing defendants for toxic tort basically and is having trouble pleading causation.
b. Rule:  If the pleaded facts do not naturally give rise to an inference of causation, the plaintiff must plead specific facts that gives the inference ethat one caused dthe other.
5. Committee on Children’s Televsion
a. Facts:  Fraud case for misleading and deceptive advertising.
b. Rule:  For fraud, the action must be pleaded with particularity.
c. The court here, however, didn’t require pleading all the ads and all the times, because that would be impractical.
6. Pleading on Information and Belief
a. If a plaintiff is pleading, and he does not know something, he can plead on “information and belief.”
b. You simply state, “plaintiff is informed and believed . . . and on that basis alleges that . . . .”
7. Pleading Inconsistently
a. CA allows one to plead inconsistently in different causes of action.
b. What this means is that, for example, in a fraud claim, plaintiff can plead that “defendant actually knew something.”  Later, in a negligent misrepresentation claim, plaintiff can plead that “defendant should have known something.”
iii. Format 
1. Generally
a. You must label each cause of action.  You must label the cause of action and who it is against.
b. You need to number the paragraphs and put them in consecutive order.
c. Incorporation by reference:  In each different cause of action, you must incorporate all prior paragraphs by reference.
2. CRC 201
a. CRC 201 provides the format for drafting the complaint.  It is very detailed, and you just have to follow it.
b. CRC 201(f)
i. (1) need name, office address, phone number, state bar number of atty, who you represent
ii. (3) title of court
iii. (4) names of parties in caption, including DOES
iv. (5) number of case (or spot for case number)
v. (6) nature of paper, character of action (i.e. complaint for breach of K, or negligence and who it is against) or proceeding
vi. (9) on complaint, below character of action, need to state:  “amount demanded exceeds $10,000” or “amount demanded does not exceed $10,000.”
c. CRC 201(g) – need a footer in bottom of each page below the page number and separate by a line.  The footer must state title of the paper.
iv. DOE Defendants – Section 474
1. Under CA law, if one MUST plead DOE defendants.  The DOE defendants must be mentioned in the caption.  This is when the plaintiff does not know the true names of the defendants, but when DOES are pleaded, it tolls the statute of limitations against the DOES.
a. Failure to plead does is essentially malpractice.
2. Three Steps to Preserve the Right to Sue DOES
a. (1) Include DOES in caption.
b. (2) In the complaint, there will be a boilerplate paragraph stating that plaintiff is ignorant of the true names of the DOES and that plaintiff will later amend the complaint once he discovers the doe’s true name.
i. If you later discover the true names of the DOES, you must amend the complaint to add the DOES, even if the SOLs have already expired.
c. (3) In the charging allegations, you must include DOES as the defendants.  You essentially have to plead against the DOES too.
v. Damages – § 425.10
1. (a)(2) – the complaint must state a demand for judgment for relief, and if wants money or damages, the amount demanded must be pleaded.
2. (b) – NOTWITHSTANDING sub(a), if the complaint is an action for actual or punitive damages due to personal injuries or wrongful death, you MUST NOT state the amound demanded.
a. This sub(b) was put in to prevent negative publicity that would result from high amounts demanded in medical malpractice cases.
b. In the 1970s, lawyers were bringing all these frivolous suits, and doctors were fleeing the state.
3. Schwab
a. Facts:  Claim for housing discrimination.  Requested damages for mental and emotional distress.  Wanted punitives.  Defendant didn’t respond and defaulted.
b. Issue:  Can plaintiff get a default against defendant if he doesn’t serve a notice of damages under §§ 425.10 and 425.11?  Court says no.
c. Rule:  Before a plaintiff can obtain a default judgment against a defendant, he MUST serve the defendant a notice of amount of special and general damages sought under § 425.11.  The prayer in the complaint is not sufficient notice to meet this requirement.
4. Roberts thinks that the 425.10 and 425.11 are stupid.  These statutes just create an additional round of paper work.
vi. Ending the Complaint – Prayer
1. Prayer
a. This is a summary of what you want.
b. You lay out what you demand on each cause of action.  You basically say, “wherefore plaintiff prays against defendants and each of them . . .”
c. Above provides the rule on pleading damages.
2. Other Points
a. Complaint must be dated and signed, by either lawyer or party.
3. Verified Complaints
a. Verified complaints are under penalty of perjury, but not required.  If a plaintiff serves a verified complaint, the defendant must serve a verified answer.
b. The answer must be to each individual specific allegation. 
vii. Form Complaints
1. These are forms officially adopted by the Judicial Council.  They are optional, and these are for people representing themselves.  The forms work for simple claims, but if it’s complex, this is not worth it.
2. There are forms for K, fraud, personal injury.  You basically check boxes and do forms for different causes of action.
3. Demurrability of Form Complaints
a. Dept. of Transportation
i. Facts:  Plaintiff uses a form complaint to sue the state and uses a premises liability form.
ii. Issue:  if a plaintiff uses a form complaint, is it demurrable?  Court says yes.
iii. Rationale:  Court still says you need to state facts that constitute a cause of action.  That is the bottom line.
viii. Causes of Action and Legal Theories
1. In CA, the breach of a primary right is a “cause of action.”  Thus, in complaints, we refer to all these different “causes of action,” but there usually only is one.  They’re really different LEGAL THEORIES for a cause of action.

a. Primary right is determined by the type of injury.

b. Example:  Personal injury is one cause of action.  Injury to personal property is another cause of action.
2. YOU MUST BRING ALL THE CLAIMS/THEORIES FOR A CAUSE OF ACTION IN A COMPLAINT/LAWSUIT.  You can’t split causes of action.
3. Example:  If you’re in a car accident and you suffer a broken arm and then you suffer damage to the car, that’s two separate causes of action.
ix. General Strategy
1. (1) Don’t be creative unless you have to, which is when you try to fit your facts into the cause of action.  For well established claims, just plead it.
2. (2) Don’t plead all the evidentiary facts or tell the detailed story.  Just plead enough to get by demurrer.  The details will come out later during discovery.  You don’t want to tip your hand so early.
c. (2) DEMURRER
i. Generally
1. A demurrer is when a defendant essentially says that the complaint is not sufficient.  This is equivalent to the FRCP motion to dismiss.
2. A demurrer looks like a motion, but is really a pleading.
3. There are two types of demurrers:
a. (a) general demurrers; and
b. (b) special demurrers
c. Section 430.10 lays out the grounds for demurrer.
ii. Key Points
1. (1) CRITICAL:  TO SUCCESSFULLY DEMURRER, THE DEFECT MUST APPEAR ON THE FACT OF THE COMPLAINT.  YOU CANNOT GO BEYOND THE WORDS AND LOOK AT OUTSIDE EVIDENCE (UNLESS THE COURT TAKES JUDICIAL NOTICE OF OTHER COURT DOCUMENTS).

a. Example:  If a plaintiff is 13 and sues, it would have to say in the complaint that plaintiff is 13 to demurrer.  Otherwise you can’t know it without the outside information.
2. (2) The court will assume that everything plaintiff pleads is true, and then will determine if ANY cause of action is pleaded, not just what plaintiff claims to have pleaded.
3. (3) Section 430.60 provides that the demurrer must “distinctly specify” the grounds upon which the objections are taken.
4. (4) Remember that demurrers don’t test the truth or veracity of the complaint.  They only test the legal sufficiency.
iii.  (a) General Demurrers
1. Section 430.10(e):  This is the section for a general demurrer.

a. One may demurrer if the complaint does not state facts that constitute a cause of action.
2. Three situations where a complaint may be subject to general demurrer, according to Roberts:
a. (1) no such cause of action exists;
b. (2) the cause of action exists, but not on the facts pleaded in the complaint;
c. (3) there is a cause of action, but it was not pleaded properly
iv. (b) Special Demurrers
1. The other grounds listed in § 430.10 are the grounds for a special demurrer.

a. (a) court has no jurisdiction over the subject matter;
b. (b) person who filed complaint has no capacity to sue;
c. (c) there is another action between the same parties on the same cause of action;
d. (d) defect or misjoinder of parties;
e. (f) pleading is uncertain, which includes ambiguous and unintelligible;
i. Judges don’t like this, and you won’t do it unless the complaint is so unintelligible.
f. (g) if the action is one in K, it cannot be ascertained whether the K is oral or written or implied by conduct;

g. (h) no certificate filed in a professional negligence claim against the architect or the engineer under § 411.35.
2. Why would you demurrer under 430.10(g)?
a. This is when you can’t tell what kind of K the person is suing on.  You would use this because the different Ks have different SOLs.
v. Waiver of Objections – § 430.80
1. (a) If one DOES NOT object to a pleading by DEMURRER OR ANSWER, then the objection is waived.
2. HOWEVER, two objections are NOT waived:
a. (1) subject matter jurisdiction; and
b. (2) failure to state facts that constitute a cause of action.
vi. Time to Demurrer – § 430.40
1. (a) Defendant has 30 days from service of complaint to demurrer to it.
2. (b) Plaintiff has 10 days from service of answer to demurrer to it.
vii. What to file with a demurrer?
1. A “demurrer” actually refers to three things:
a. (1) the demurrer itself;
b. (2) the points and authorities; and
c. (3) the notice of hearing
2. Hearing
a. The hearing must be at least 16 days COURT away from notice, but not more than 35 CALENDAR days.
viii. When to demurrer?
1. If you are successful in a demurrer, the court is always going to give plaintiff 30 days to amend.
a. Plaintiffs often get several amendments before a court gets fed up.
2. (1) When the facts look weak and plaintiff can’t fix it with an amendment, i.e. non-existent cause of action.
3. (2) Maybe when you think there’s a SOLs or statute of frauds defense
4. (3) If plaintiff can fix the demurrer after several amendments, it’s probably not worth a demurrer because you will be informining plaintiff of what is missing.

ix. Motion for Judgment on the Pleadings
1. Related to a demurrer is a motion for judgment on the pleadings.
2. It is NOT a pleading, but a motion, and is essentially a “delayed demurrer.”
3. Section 438
a. Again, the defect must appear on the face of the complaint.
b. (c)(1) Grounds
i. (A) The only grounds allowed for plaintiff is that answer does not state facts sufficient to constitute a defense.
ii. (B) The only grounds allowed for defendant is that complaint does not state facts sufficient to constitute a cause of action or that court has no subject matter jurisdiction.
c. (f) if you are plaintiff or defendant, you can only do this after defendant has filed answer and time to demur to answer/complaint has already expired.
i. This is why it’s a delayed demurrer.
x. Motion to Strike
1. Generally
a. This isn’t a pleading but is done at the same time as a pleading and done before the answer.
b. In essence, the motion to strike eliminates a part of the pleading, or the whole thing.
2. Section 436 – The court may upon motion:
a. (a) strike out any irrelevant, false, or improper matter;
b. (b) strike out all or any part of the pleading that doesn’t comply with state law, court rule, or court order.
3. Section 437
a. Like the demurrer and the motion for judgment on the pleadings, the grounds for a motion to strike MUST appear on the face of the challenged pleading or from a matter where the court must take judicial notice.

4. Material and Immaterial Allegations – Section 431.10
a. Sub(a) – a material allegation is:  (1) essential to the claim or defense; AND (2) it cannot be stricken without leading the pleading insufficient as to that claim or defense.
b. Sub(b) – an immaterial allegation is any of the following:
i. (1) it is not essential to the statement of a claim or defense; OR
ii. (2) the allegation is not pertinent and not supported by an otherwise sufficient claim or defense; OR
iii. (3) a demand for judgment requesting relief not supported by the allegations of the complaint or cross complaint.
c. Why is this important?
i. Sub(c) says that immaterial allegation means irrelevant matter as used in § 436 above.

5. When are motions to strike the most useful?
a. Most people don’t move to strike under 431.10(b)(1) or (2), but use (3) a lot.
b. The classic situation is when someone wants punitive damages when it is not supported.  The motion to strike would go to striking the request for relief, and is critical for striking damages allegations.  This prevents a whole issue in discovery (i.e. punitive damages).

6. Requirements
a. Motions to strike also require the motion, the written notice, and the points and authorities.
d. (3) ANSWERS
i. Why an answer is important:
1. (1) an answer is equivalent to a defendant appearing, meaning the court will have personal jurisdiction over the defendant
2. (2) the answer prevents a default judgment
3. (3) you waive/raise grounds for demurrer or defenses
4. (4) lay out your affirmative defenses
5. (5) contests/responds to allegations in the complaint
a. This will frame the issues for litigation
ii. What an answer MUST contain – § 431.30
1. (1) a general or specific denial or material allegations of complaint controverted by defendant; and
a. we know that if you do not controvert a material allegation in an answer, it is deemed true (431.20).
2. (2) statement of any new matter constituting a defense
3. Sub(d) – if a complaint is not verified, you can do a general denial, but if it is verified, you must do specific denials.
4. Sub(e) – allows a denial if one does not have sufficient information or belief to form an answer
iii. General Denials
1. A general denial is a broad statement that denies each and every allegation.  You don’t want to do this if there’s some true things like your place of residence and what not.
a. Also, as noted above, you can’t do this if the complaint is verified.
iv. Specific Denials
1. 431.30(f) allows the defendant to:
a. (1) reference specific paragraph numbers;
i. i.e. “defendant denies each and every allegation in paragraph 5 of plaintiff’s complaint.”
ii. This is an iron clad denial.
b. (2) state that he does not have sufficient information and belief;
i. i.e. “defendant lacks sufficient information and belief to form an answer with respect to paragraph 5 of plaintiff’s complaint, and on that basis, denies each and every allegation in paragraph 5 of plaintiff’s complaint.”
c. (3) state that one is informed and believed and denies on that basis
i. i.e. “defendant, on information and belief, denies each an every allegation in paragraph 5 of plaintiff’s complaint.”
2. In the old days, you would deny by controverting the facts, by negativing the complaint, but this would leave to the negative pregnant.
3. Thus, NOW, you DENY BY PARAGRAPH NUMBER.  DO NOT DENY BY AN AFFIRMATIVE STATEMENT or else you’ll get into trouble with the negative pregnant.
a. Just deny by paragraph number in order so that it lines up with the complaint.
v. Affirmative Defenses
1. Remember, affirmative defensnes must be pleaded in the answer, according to 431.30(b).  Otherwise, it’s waived.
2. Taylor
a. Facts:  Ca has as caop on non economic losses in medical malpractice, and in CA state court, it’s an affirmative defense that you need to plead.
b. Held:  Here, the federal court supposedly applies CA law but says that this cap is not an affirmative defense.
c. Bottom line:  If in doubt as to whether something is an affirmative defense, you MUST plead it, or else it is waived.
e. Respone Hypos
i. Hypos 1:  If one is sued in CA and you don’t think defendant has ever been in CA.
1. Here, you do a motion to quash to challenge the personal jurisdiction
2. you don’t answer, demurrer, or do anything else, because that will be a general appearance which is equivalent to the court having jurisdiction!
ii. Hypo 2:  Complaint alleges fraud and plaintiff leaves out an element.
1. You can demurrer because an element is missing and that would appear on the face.  This would be a GENERAL demurrer because it would fail to state facts that constitute a cause of action.
a. If you demurrer though you’ll allow plaintiff a chance to have an amendment and you’ll be telling him what is missing.
2. Answer:  You can also wait and then answer.
3. You can also do a judgment on the pleadings if you’ve already answere and time to demurrer has passed.
iii. Hypo 3:  Plaintiff files a verified complaint and defendant files an unverified answer.
1. You would do a motion to strike because the answer needs to be verified, and we know that with motions to strike, the entire pleading can be stricken if need be.
iv. Hypo 4:  Plaintiff is incompetent in that he’s under a conservatorship and plaintiff files a complaint.
1. You can do an answer and plead an affirmative defense that plaintiff does not have capacity to sue.
2. If you can’t tell the conservatorship on the face of the complaint, you can’t do a demurrer.
3. To do a demurrer, you would have to ask court to take judicial notice of the conservatorship.
a. This would be a special demurrer.
v. Hypo 5:  What if plaintiff files a complaint that is uncertain and doesn’t specify the dates, etc.
1. You can do a special demurrer for uncertainty.
2. You can raise SOLs as an affirmative defense in the answer.
vi. Hypo 6:  What if defendant demurrers and it is sustained with 30 days to amend and plaintiff answer 40 days later.
1. You move to strike the answer because it is too late.
vii. Hypo 7:  What if the complaint fails to mention venue.
1. NOTHING, because venue isn’t a requirement for the complaint.
viii. Hypo 8:  What if the complaint is breach of K and plaintiff asks for punitives?
1. You move to strike.  This is the classic situation where people move to strike, where plaintiff asks for relief not supported by the allegations.
ix. Hypo 9:  Complaint alleges breach of K and complaint is 3 years after breach but doesn’t state what kind of K it is?
1. You do a special demurrer because the complaint doesn’t state what kind of K is being sued on, oral or written.
2. We know that the Ks have different SOLs.
x. Hypo 10:  Complaint makes allegations, and the defendant can get witnesses to say those allegations are false.
1. You would have to do an answer to controvert the facts.
2. You can’t do a demurrer, because the witness info won’t appear on the face of the complaint.
f. (4) CROSS COMPLAINTS
i. A cross complaint is a type of pleading when you (plaintiff) want to bring in another party or when defendant sues plaintiff.  Defendant is assering affirmative relief against the plaintiff.
1. Defendant has 30 days to serve a cross complaint on plaintiff, which is the same time as answer and demurrer.
a. You can simply mail the cross complaint to plaintiff, because plaintiff has already appeared in the action.
2. ON THE OTHER HAND, if defendant is asserting a claim against a THIRD PARTY, not plaintiff, he can serve that anytime before trial.
a. To serve a third party, you must serve it like a regular complaint.
ii. Compulsory Cross Complaints – § 426.30(a)
1. Section 426.30(a) provides that if a defendant does not plead related causes of action in a cross complaint when he serves his answer (or before he serves his answer), they are waived.  It’s waived if you file it after you serve your answer.
a. If defendant files a cross complaint against plaintiff, then plaintiff might have to file a compulsory cross complaint against defendant.
2. Related Cause of Action

a. A related cause of action is one that arises out of the same transaction, occurrence, or series of transactions and occurrences.  § 426.10(c).
3. Crocker
a. Facts:  Defendant wanted to amend to file a cross copmlaint.  He claimed that the cross complaint was compulsory, but court denied him leave to amend.
b. Rule:  In order for a cross complaint to be compulsory, it MUST have existed at the time, or before, defendant files his answer.
i. For plaintiff, it would be at the time, or before, he files his answer to defendant’s cross complaint.
ii. For compsulsory cross complaints, the filing date “relates back” to the date the original complaint (or answer) was filed for the purposes of the SOLs.
iii. This is necessary so that a plaintiff doesn’t wait until the end of the SOLs to file his complaint, which would prevent defendant from filing his cross complaint.
iv. Also, plaintiff might not sue, and then defendant has to sue just to be within the SOLs, even though he didn’t want to sue either.
4. Indemnity
a. A defendant can bring in another defendant (D2) for total or partial indemnity.  This is equitable indemnity, and allows the percentage of liability to allocated accordingly.
b. This is what American Motorcycle said, and is in line with the Li comparative fault principles.
5. Third Parties and Compulsory Cross Complaints
a. There are no compulsory cross complaints against third parties.
b. You can always bring an independent action against a third party as a PERMISSIVE cross complaint if it arises out of the same transaction, occurrence, or series of transactions and occurrences.  § 428.10(b).
VII. Amendments
a. There are three kinds of amendments:
i. (1) amendment without any permission;
ii. (2) amendment ex parte – you and the judge without the other side, but you usually give notice to the other side
iii. (3) amendments that require a noticed motion because the other side objects or the amendment is close to trial
b. (1) Amending Without Permission
i. Section 472 – this section allows a plaintiff to amend his complaint before the defendant answer or demurrers.
1. In addition, this section allows amendment after defendant has filed a demurrer, but before a hearing on the demurrer.
a. You obviously have this so you don’t waste the court’s time.
ii. Answers may also be amended once as a matter of right.
c. (2) Amendment Ex Parte
i. Assume that you’ve filed a complaint and the SOLs hasn’t run yet, but the answer has already been filed.
1. This is when you do an ex parte order.
2. You typically add/delete parties, add exhibits, change causes of action.  It’s relatively simple stuff.
d. (3) Amendment Via Noticed Motion
i. You need to do this when there is a substantive change, i.e. changing the nature of the claims.
e. Relation Back Doctrine
i. This is when one wants to amend a complaint and the SOLs have already run, and plaintiff wants to add a new cause of action.
ii. Rule:  If the new cause of action relates to the same general set of facts as the original complaint, then the new/amended cause of action relates back to the date the original complaint was filed.
1. The key is looking for the same set of operative facts.  If so, then the amendment relates back,e ven if the claims may be different.
2. Example:  Woman sues city because cops committed an intentional tort.  Maybe she wants to amend for negligence too.  That’s ok, as that’s the same set of facts.
iii. Austin
1. Facts:  Plaintiff sues defendants to recover securities which defendants got on plaintiff’s behalf.  He alleged a bond was executed.  He alleges fraud and negligence against defendants.  They add MB as a defendant, and allege MB execued the bond.  Bond gives 2 years to bring claim, and SOLs have expired.  
2. Rule:  Court uses the rule above.
3. Rationale:  Caes shold be decided on the merits.  This is in line with code pleading where the facts are important.  The bond arises out of same facts as the securities.
iv. Other considerations:
1. Some courts look at whether it’s the same injury.  Some courts say you need the same incident and the same instrumentality that caused the injury
f. Doe Defendants
i. As mentioned above, in CA, (1) you must have DOE defendants mentioned in the caption; (2) you must have the boilerplate paragraph that you are ignorant of their identity; and (3) you must make your charging allegations against them.
1. Those are the requirements needed to sue DOES.
ii. If the SOLs haven’t run, then adding DOES isn’t a problem, but the problem arises when the SOLs have already run.
iii. Fuller
1. Facts:  Plaintiff sues defendant anesthesiologist.  He was a DOE originally, and plaintiff wants to amend to add him now even though the SOLs have expired.  Defendant’s name was in her medical records.
2. Issue:  whether the plaintiff was ignorant of the identity of the DOE?
3. Rule:  A plaintiff must be ignorant of the true identity of the DOE, and he does not have a duty to investigate the identity of the DOE.  The question is whether plaintiff had actual knowledge of the identity of the DOE, not whether plaintiff should have known.  The test is SUBJECTIVE and NOT OBJECTIVE.
VIII. Law and Motion
a. What is a motion?
i. A motion is when a party asks the court to do something.
ii. Law and motion is how you get your motion heard.  It will be a hearing in court.  You have to follow all the procedures that are laid out by the CCP and CRC.
b. While there is no such single thing as a motion, there are three documents that make a motion:
i. (1) the notice of motion;
ii. (2) the memorandum of points and authorities; and
iii. (3) the declaration in support
1. This is necessary because at the hearing there is no live evidence allowed.
c. Section 1005 – Timing
i. THIS IS ABSOLUTELY CRITICAL.  DO NOT MESS IT UP.
ii. Sub(b) – one must file and serve all moving and supporting papers supporting papers AT LEAST 16 COURT DAYS before the hearing.
1. If one is serving the notice via MAIL, then the time before hearing must be increased by 5 CALENDAR days, if the mailing address is in CA.
2. If the address is outside of CA, then 10 calendar days are added.
3. Oppositions:  All papers opposing a motion must be filed and served at least 9 COURT days before the hearing.
4. Replies:  All replies must be filed and served at least 5 COURT days before a hearing.
iii. Notice how everything is screwed up with the difference between calendar and court days.  This DEMANDS that one be very careful when filing his papers.
1. If you don’t have proper notice, opposing counsel will just say improper notice and court will tell you to refile.
iv. How to Count Days
1. Weekends and holidays are NOT court days.
2. Section 12 – computation of time
a. When you count time, DO NOT include the first day, but DO INCLUDE the last day.  This applies whether you are counting forward or backwards.
b. Count forward and backward to double check to make sure you have the right time.
3. Remember, if you are serving via mail to an address within CA, you have to add the 5 calendar days, which does include weekends and holidays.
d. Service – we know that service can be done personally or via mail.  Service can also be done via facsimile if agreed upon.  Need to serve the papers on opponent and file them with the court.
e. CRC 313 – Memorandum of Points and Authorities
i. Sub(a) – if one is filing a demurrer or a motion, it must include a points and authorities.  If you don’t include one, the court may construe that as meaning the motion is not meritorious and may just deny it.
ii. Sub(d) – 15 pages maximumfor all motions except summary judgment, where limit is 20 pages.
f. Hearing
i. Not a long oral argument.  Judge usually will issue a tentative ruling before the hearing after reading the papers.
ii. Judge’s mind usually made up already.  If tentative ruling is in your favor, just let it be and don’t say anything.
IX. Discovery
a. Purposes of Discovery
i. (1) One main purpose is to get information from the other side if they don’t consent.  You need discovery to frame the issues for trial.  You may get issues eliminated or even added.
ii. (2) This prevents surprise.  Cases can be fully evaluated.  Thorough preparedness is critical now.
iii. (3) Litigation is expedited in that most of the time is spent in discovery and less time is spent in trial.
iv. (4) Evidence is preserved, i.e. a depo instead of live testimony, in case one is unavailable for trial
v. (5) Equalizing the resources of the parties – for example, a rich person may get a personal investigator to find stuff, but now with discovery, stuff will be known to everyone.
b. Negatives of Discovery
i. (1) discovery abuses – lawyers might just try to request everything
ii. (2) time consuming and expensive
1. some lawsuits may not be worth bringing anymore, the ones where recovery may not be much
iii. (3) possible fear of malpractice if lawyer doesn’t uncover every stone
iv. (4) you cannot control what the other side will do.  You don’t know what he’ll do in response to discovery.
c. Discovery is supposed to be self executing:
i. This means that the parties are supposed to handle it themselves without a judge.  Each side is just supposed to comply with the rules, that’s why they’re so detailed.
ii. There isn’t supposed to be court involvement, and that’s why I think sanctions are mandatory if applicable, as we’ll see.  Also, the statutes even state that you can’t file stuff with the court.
d. Methods of Discovery
i. These are the methods of discovery that are available under § 2019.010.
ii. (1) interrogatories
iii. (2) oral and written depositions
iv. (3) requrest for admissions
v. (4) request for inspection of documents, things, and places
vi. (5) physical and mental exams
vii. (6) simultaneous exchange of expert witness information
e. When can discovery be taken?
i. A DEFENDANT may commence discovery immediately upon receipt of service of a complaint.
ii. A PLAINTIFF may commence discovery 10 days after service of the complaint on defendant.
iii. Why this difference?
1. Plaintiff already has the lawyer, so defendant needs time to evaluate the situation and maybe get a lawyer.
iv. Completion of Discovery
1. All discovery must be completed at the latest 30 days before the initial trial date.
a. Discovery is deemed completed the day it is due, but for depositions, they are complete the first day of the deposition.
2. All discovery motions must be heard at least 15 days before the initial trial date.
3. Thus, you really don’t want to stall when sending out the discovery.  Don’t procrastinate.
f. Scope of Discovery
i. Section 2017.010 – this is the critical standard
1. Any party may obtain discovery that is RELEVANT TO THE SUBJECT MATTER in the action.  The matter must be admissible OR appears “reasonably calculated” to lead to the discovery of admissible evidence.
a. Also, discovery may relate to claim or defense of party seeking discovery or of any other party to the action.
b. Discovery may be obtained with regard to identity and location of persons having knowledge of any discoverable matter.
c. Discovery also allowed as to the existence, description, nature, custody, condition, and location of any document, tangible thing, or land or other property.
2. Based on the language of the rule, the scope of discovery has nothing to do with admissibility at trial.  That’s not the rule.
a. The relevance here is also much broader than relevance at trial.
3. Remember:  It’s not relevancy to the issue, it’s relevancy to the subject matter.
a. Example:  In a K action, you can get discovery on fraud or undue influence even if that’s not as issue, because it might be an issue if more facts are discovered.
ii. Discovery is encouraged, and you can go on fishing expeditions if you want.  You can ask about hearsay because that might lead to something admissible.
iii. Discovery that have been allowed
1. (1) can ask party for factual basis for claim/defense
2. (2) contentions can be asked
3. (3) can ask about identity of witnesses
4. (4) can ask about information that might be helpful to impeachment
5. (5) CANNOT ask about financial status of other side
iv. Stewart
1. Facts:  Depo where they asked about plaintiff’s supervisor’s character after plaintiff was terminated.  Supervisor is an EE of defendant and lawyer says not to answer.
2. Issue:  whether the witness must answer the question.  Court says yes.
3. Rule:  The relevance objections should be held until an attempt is made to use the testimony at trial, and irrelevanace alone is not enough to prevent one from answering a question at a deposition.
v. Privilege
1. Privilege is the main objection in discovery.
2. Attorney/Client Privilege
a. We know that under the attorney/client privilege, the COMMUNICATION is privileged but the UNDERLYING INFORMATION IS NOT.
b.  This means that the other side can ask you if you spoke with your lawyer, but they cannot ask you what you told your lawyer.
c. Underlying Information
i. Assume you told your lawyer what happened at the accident.
ii. The other side can’t ask what you told the lawyer, but they can ask you what happened at the accident, or they can ask a witniess what happened.
d. Remember don’t waive it.  You must object in time.  Don’t mistakenly turn over privileged documents.
vi. Section 2018.030 – Work Product
1. Work product is another objection and and it’s essentially the writings prepared by an attorney for the case.  It is the attorney’s data, research, thoughts, conclusions, analysis.  Memos are included in work product.
2. Sub(a) – a writing that reflects the impressions, conclusions, opinions, legal research, or theories of a lawyer are NOT discoverable under any circumstances.
a. What if a document has impressions, etc. and some facts?
i. The court will usually say that the whole thing is not discoverable under this section.
ii. The court will not strike the portion that would fall under (a).
3. Sub(b) – this is a qualified work product privilege
a. If the work product DOES NOT fall under sub(a), then it is NOT discoverable, UNLESS denial of discovery would:  (1) unfairly prejudice party seeking discovery in preparing his claim or defense; or (2) denial would result in an injustice.
b. This usually arises when the other side truly can’t get the info, i.e. impossibility due to documents being destroyed or witnesses no longer available.
4. Purpose
a. You need this so that attorneys can evaluate their cases and do their work.  Otherwise, attorneys will not put unfavorable t hings in writing, if they know it’s discoverable.
b. You need to not allow the other side to get this because you don’t want the other lawyer to be lazy and just obtain your work.  This is to encourage both side to do their own work diligently.
g. Protective Orders – § 2019.030
i. A motion for a protective order is what a party will use to try and limit or restrict the discovery sought by a party.
ii. Sub(a) – this section lays out the grounds that allows a court to restrict the frequency or extent of use of a discovery method:
1. (1) discovery sought is unreasonably cumulative or duplicative, or can be obtained from a source that is more convenient, less burdensome, or less expensive
2. (2) method of discovery is unduly burdensome or expensive, after factoring in:
a. (a) needs of case;
b. (b) amount in controvery; and
c. (c) importance of issues at stake in litigation
iii. Sub(b) – says that you bring the motion for a protective order
iv. Sub(c) – this is critical
1. The court SHALL impose sanctions against anyone who unsuccessfully makes or opposes a motion for a protective order, unless it finds that he acted with substantial justification or the circumstances make the sanction unjust.
2. This is critical, as the sanctions are mandatory  The sanctions are everywhere in discovery and they try to deter lawyers, but judges are very reluctant to issue them.
h. (1) DEPOSITIONS

i. Two main benefits of depositions:
1. (a) this is the ONLY way to get information ORALLY in discovery
a. You also get to see how the witness reacts and the answers are live.  There is no delay.
b. There is no delay like with interrogatories.  You don’t have a lawyer editing answers.  You can ask follow up questions.
2. (b) this is the ONLY way to get information from one who is NOT A PARTY to the action
3. The main con is that the depo is expensive.
ii. Time for Depositions – § 2025.210
1. Sub(a) – a defendant may serve a deposition notice once he has been served or whenever he’s appeared, whichever is first.
2. Sub(b) – a plaintiff may serve a deposition notice 20 days after service of summons or defendant appears.
iii. Who can be deposed? – § 2025.010
1. In essence, anyone can be deposed, subject to the 2017.010 standard that the discovery be relevant to the subject matter that is admissible or reasonably calculated to lead to the discovery of admissible evidence.
2. Can depose natural person, or organizations, corporations, govt agencies, etc.
a. When deposing a non natural person, § 2025.230 governs, and this states that in the notice, one must state with “reasonable particularity” the matters where examination is requested.
b. The deponent then designates an officer, director, agent, EE, etc. who is most qualified to testify.
iv. Location of Deposition – § 2025.250
1. No doubt that the parties can stipulate and have the deposition anywhere.
2. Sub(a) – for natural persons, whether or not a party, the location must be:
a. (1) within 75 miles of deponent’s residence; OR
b. (2) within county where action is pending and within 150 miles of deponent’s residence
3. Section 2025.260
a. Sub(a) – provides that one may ask for a court order to make a PARTY go farther than what is outlined in 2025.250.  For non-parties, those are the limits.
b. Sub(b) – provides several factors that a court will consider.
4. If the deponent lives far and you cant make him come, you just go out and depose the witness.  That happens all the time.
v. Contents of Deposition Notice – § 2025.220
1. This is going to be important.  When picking a date for the depo, make sure you call up the other side and try to agree on a convenient date.
2. Sub(a)
a. First, you must give at least 10 days notice for the depo, as stated in 2025.270.  You need to make sure that your notice is proper, or else other party doesn’t have to show up.  The party has already appeared and is under the jurisdiction of the court.
b. Second, (a)(1) and (a)(2) say that you need to give the address and date and time deposition will commence.
c. (a)(3) says you need to have the name of each deponent, and address (if known), phone number of deponent who is not a party to action.
d. (a)(4) – this is important
i. If one is requesting that the deponent produce materials, those materials must be described with “reasonable particularity.”
ii. This means that a reasonable person would know what is being described.
iii. “All financial records” has been deemed to be too broad.
iv. You can specify by catgoery, i.e. “all paystubs, deposit slips, etc. for a certain period.”
3. You just send the notice over to the other party.  You don’t have to file it with the court.  The court doesn’t want to see it unless someone is challenging the notice.
vi. Deposition Subpoenas
1. These are used to get NON-PARTIES to attend a deposition, because the court does not have jurisdiction over the person.  You must serve the non-party and you must send a notice of deposition out to everyone else as well.
a. Just like in the deposition notice, you would specify in the subpoena, with “reasonable particularity,” the items you want the non-party deponent to produce at the deposition.
2. For non-party witnesses on your side, you may want to subpoena him too, just in case he flakes.  (of course, you can just make sure that the witness shows up, but if you’re worried, you would do the subpoena).
a. If the witness isn’t subpoenaed and he doesn’t show, you have to pay the other lawyer’s costs if he shows.
b. If the witness is subpoenaed and he doesn’t show, he’s in contempt.
3. Section 2020.410 says that a deposition subpoena may command the viewing of business records without having to ask questions and one may go and copy them.
a. Don’t ask other side to send the records directly to you as that’ll be an abuse of discovery and subject to sanctions.
b. So basically, you can view a non-party’s business records without having to ask questions apparently. 
vii. Deposition Preparation and Strategy
1. Preparing the Witness
a. You want to to know what the witness will say and how he will answer questions
b. Make sure witness just anweres question and doesn’t volunteer information
c. Tell witness not to guess and not to argue
d. Figure out who the witness has spoken with previously
e. Tell witness this is formal and it’s under oath and truthfulness is key
f. Practice!  Do a dry run.
g. Prepare witness for tough spots.
h. Tell witness to not give opinions
i. If you object, witness should be quiet and not talk
j. Tell witness he can ask for questions to be clarified if he doesn’t understand
2. Two Approaches When Taking the Deposition
a. (1) The “nice guy” approach where you treat the witness nicely in the hopes that the witness will get comfortable and just tell everything
b. (2) The “fire and grimstone” approach where you come in hostile and try to rattle the witness
3. Plan for the Deposition
a. You need a plan for the deposition, an outline, or a bunch of questions.  This is to ensure that you cover all the necessary topics.
b. At the depo, it’s important to listen to the answer the witness gives.
c. Know why you are taking the depo so you can make sure you have all the info you need from a witness.
d. If you want portions of the deposition to be used at trial, then that portion has to be admissible.
i. This means that you must prepare ahead of time what you want to use the depo for.
e. If you don’t get answers, you can get a motion to compel.
f. Defending Attorney
i. Make sure your objections have a purpose.  Get breaks for the witness if need be.
ii. Ask for time to confer with the witness if need be.
iii. If you threaten to adjourn depo, follow through.  You can get a depo suspended so you can get a protective order.
viii. Objections at Depositions
1. Objections should have a purpose.
2. What objections must you make and which are not waived?
a. You must object to the form of the question and you must also object on privilege grounds.
i. If not, those objections are waived.
ii. So as the attorney taking the deposition, you should ask your Q&As in admissible form, because the other attorney might not object just to not put you on notice, and then you can’t use those inadmissible things at trial!
b. All other objections are not waived, like hearsay, lack of foundation, etc.
ix. How to Use Depositions at Trial – § 2025.620
1. At trial, any part, or all, of a desposition may be used against ANY PARTY who was present or represented at the depo at any time for any purpose.
2. If the deponent is a non party and has testified at trial as a witness, the depo can be used for impeachment.

3. Section 2025.620(c)

a. Provides a laundry list of items where the depo can be used for any purpose, meaning it can really come in substantively.

4. If a depo is introduced substantively in part, any other party can introduce any o ther part of the depo, even if it’s not related to the first part.
i. (2) INTERROGATORIES

i. Propounding Interrogatories
1. Section 2030.010(a) provides that interrogatories may propounded to “any other party,” and they must be answered under oath.
2. Form Interrogatories
a. Section 2030.030(a)(2) – any number of official form interrogatories may be prounded so long as they are relevant to the subject matter of the pending action
3. Special Interrogatories
a. Section 2030.030(a)(1) – only 35 special interrogatories may be prounded that are relevant to the subject matter of the pending action
b. More Special Interrogatories
i. 2030.040 allows one to propound more special interrogatories by attaching a declaration as described in 2030.050.
ii. Such grounds for more special interrogatories include:
1. complex issues, large number of issues
2. financial burden of an oral depo
3. this method would be faster for responding party to sesarch files/records to supply info sought
c. 2030.060(f) – the special interrogatories CANNOT have subparts, and cannot have compound, conjunctive, or disjunctinve questions
i. 2030.060(d) – no prefaces allowed in any interrogatories
4. Continuing Interrogatories – NOT ALLOWED
a. Section 2030.60(g) provides that no interrogatory can be made a continuing one which would make the responding party supplement an answer with later acquired information where the answer was correct and complete initially.
5. Supplemental Interrogatories – 2030.070
a. Sub(a) – a party may propound supplemental interrogatories to get later acquired information that bears on all answers previously made by any party in response to interrogatories
b. Sub(b) – Can propound a special interrogaroy twice before initial setting of a trial date and once after initial setting of a trial date.
ii. Responding to Interrogatories
1. Must respond within 30 days after service of the interrogatories.  2030.260.

a. Party must sign the response under oath unless response contains only objections.  2030.250.
2. Three Options in Responding – § 2030.210
a. (1) can answer and provide the information sought
b. (2) can object
c. (3) can exercise right to produce writings
3. Untimely Reponses – § 2030.290
a. Sub(a) – responding party waives any objections to the interrogatories, including one based on privilege and work product.
i. Responding party also waives right to exercise option to produce writings
4. Lack of personal knowledge – § 2030.220
a. If one doesn’t have personal knowledge, then he must state as such, but he must make a reasonable and good faith effort to obtain the information by inquirty, except where the info is equally available to the propounding party.
5. Reponse Would Require A Compilation – § 2030.230
a. If a response to an interrogatory would require the compilation of documents/business records and the cost/burden would be the same, or substantially the same, for the propounding party, then the responding party need only refer to this section and state which documents would provide the answer.
b. The responding party would also make the documents available for inspection to the propounding party.
6. Reponding to Special Interrogatories
a. Section 2030.030(c) – If there are more than 35 special interrogatories without a declaration, only the first 35 need be answered.
b. Challenging the Declaration – Protective Order
i. To challenge the number of special interrogatorires, you’d probably do a protective order under 2019.030.
ii. You would say that this is too burdensome based on the issues and what not or cumulative, or duplicative.
iii. Motion to Compel Answers
1. (1) If a party fails to respond AT ALL to interrogatories, one may make a motion to compel a response.  § 2030.290(b).
a. (a) There is no time limit to make this motion.
b. (b) There is no meet and confer requirement with the other party.
2. (2) If a party responds, and gives answers or objections that you deem insufficient, you may make a motion to compel a further response.  § 2030.300(a).
a. (a) In this situation, you must make this motion within 45 days after receipt of the responses.  § 2030.300(c).
b. (b) Here, you must also meet and confer with the other party.  § 2030.300(b).
i. You must include a meet and confer declaration providing facts that show a reasonable and good faith attempt to resolve the dispute informally.
iv. Use of Interrogatories at Trial – § 2030.410
1. Propounding party may use answer or part of an answer ONLY AGAINST the responding party, SO LONG AS admissible under the rules of evidence.
j. (3) INSPECTION OF DOCUMENTS, THINGS, AND PLACES

i. Generally
1. Remember that you can request that a deponent bring documents to a deposition, but this method is better.  Why?
a. you can view them at your own leisure without the other lawyer there
2. Remember that document production can only go against a party.  (Depositions are the only discovery method that can be used against a non-party).
3. Defendant can make a demand at anytime, but plaintiff must wait at least 10 days after serving summons.  § 2031.020(a)-(b).
ii. Section 2031.010
1. Rule:  Sub(a) – One may request the inspection of documents, tangible things, land, and other property that is in the possession, custody, or control of any party to the action.
a. We know that these requests are broad and they really include things like photos, faxes, etc., anything that is used to communicate.
b. Section 2030.030(c)(1) – Just like when you request documents from a deponent in the deposition notice or in the deposition subpoena, the request must describe the documents, tangible things, land, and other property with “reasonable particularity.”
c. This means stick to categories, like “all deposit slips, checks, etc. from November 2005.”
d. The broad requests like “all financial records” will not be allowed.
2. Sub(b) allows inspection and copying of document.
3. Sub(c) allows inspecation, photographing, testing, or sampling tangible things
a. What if testing would destroy the evidence?
i. Then it’s up to the court to decide.
iii. Time for Inspection – § 2031.030(c)
1. Sub(c)(2) provides that the propounding party must state a time for inspection, and that date must be at least 30 days after service of the demand.
a. As a matter of practicality, you want to set a date more than 30 days after, because the other side has 30 days to respond.  You don’t want the response and inspection to be at the same time.
iv. Responses
1. Section 2031.210 – Three possible responses

a. (1) response that one will comply

i. Now, if one says he will comply and he fails to, you do a motion to enforce compliance under § 2031.320.  There is no time limit on this and no meet and confer requirement needed.
b. (2) response that one cannot comply

i. Section 2031.230 – if one claims an inabilitiy to reply, one must state as such and explain that one conducted a diligent search and a reasonable inquiry.

c. (3) response with an objection

i. The objections must be clearly stated.

ii. Objections include privilege/work product, overbroad demand, or that the demand is not reasonably calculated to lead to the discovery of admissible evidence.
2. Reponses must be given within 30 days, and if not objections are waived.
v. Failure to Respond and Inadequate Reponses
1. Failuire to Respond
a. The failure to respond results in a waiver of objections.
b. In addition, if the responding party does not respond at all, the propounding party may make a motion to compel a response.
i. No meet and confer is needed.
2. Inadequate Responses
a. If a response’s parties are inadequate, the propounding party may make a motion to compel a further response.
i. In addition, you must meet and confer AND show good cause.  This is the only discovery device that imposes such a “good cause” requirement.  § 2031.310(b)(1) and (2).
ii. Important:  One must show that the general discovery is met in that the discovery is reasonably calculated to lead to the discovery of admissible evidence and that one does not have access to the documents or an equivalent or that one cannot obtain them from elsewhere.
vi. How to Respond
1. If one is complying, there are two ways one can comply:
a. (a) one may permit inspection of the documents are they are kept in the usual course of business; OR
b. (b) one may provide the documents by category
2. (a) Usual Course of Business
a. Under this method, the propounder will get a bunch of documents, and possibility extraneous documents, but will be in possession of everything.
b. If they examine everything closely, they’ll probably find what they want.
3. (b) Category
a. This is much more limited and the other side may miss out on some documents, but it’s not as burdensome for them to browse through these.
k. (4) REQUEST FOR ADMISSIONS
i. Time
1. Defendant may make requests at anytime, and plaintiff must wait at least 10 days afte serving the summons.  § 2033.020(a)-(b).
ii. Propounding – § 2033.030
1. Subs(a) and (b) – Only 35 RFAs may be propounded unless a declaration is submitted, and if more are submitted without a declaration, only the first 35 need be answered.
2. Sub(c) – For admissions that request the genuineness of documents, those are unlimited in number.
3. Question Format
a. No preface or subparts are allows.
b. Do not make the questions compound.
i. If you make the question compound, then if part of it is false, the opposing party can just deny the whole thing.
iii. Responses
1. Under §2033.250, a responding party has 30 days to respond.  A responding party has three options under § 2033.220:
a. (1) admit;
b. (2) deny; or
c. (3) state that one is unable to admit or deny
i. If one is unable to admit or deny, one is responsible for what one’s agents, employees, etc. know, and one may have to conduct a reasonable inquiry.
2. If a request is true in part and false in part, then you admit as much as is true.  You deny as much as is untrue.  You can admit certain parts and deny certain parts.
a. Just answer it as straightforward as possible.
iv. Objections
1. Objections are on privilege/work product grounds, but that’s about it.  If only part is objectionable, you need to answer the rest.  § 2033.230(a).
a. Again, you have to state the privilege asserted and expressly state if the objection is work product.  § 2033.230(b).
2. Not as many grounds available here, because it just requires admit or deny.
v. Failure to Respond and Inadequate Responses
1. Failure to Respond
a. If a party fails to respond, all objections are waived AND the RFA could be deemed true!  Thus it is IMPERATIVE that a party respond to the RFAs.
b. In order to get RFAs deemed true, the propounding party would move to have the RFAs deemed admitted.
i. If the RFAs have just slipped your mind, and a notice of motion comes, if you can respond before date of hearing, then you’ll be OK.
2. Inadequate Responses
a. If one makes inadequate reponses, one may make a motion to compel a further response.
b. Notice:  The grounds for inadequate responses would be unwarranted objections because a party has a right to deny if he wants.
i. The only other possibility is that one “unreasonably denied” a request, but you wouldn’t know that until you proved the request at trial.
ii. If so, you could get “cost of proof sanctions.”
l. (5) EXPERT WITNESSES
i. In short, any party may demand an exchange of witness expert information under § 2034.220.  The demand may be made anytime after the intial trial day is set and up until 70 days before the trial date.
1. A party can also make a demand for an exchange of expert witness reports.
ii. Why have this?
1. The point is that you must disclose an expert you are using at trial.  This is so that the other side doesn’t get surprised and so he knows what the expert will say at trial.
iii. Depositions
1. One can take the deposition of an expert up until 15 days before trial.  With normal discovery/depositions, that has to be done 30 days before trial. 
X. Summary Judgment and Summary Adjudication
a. Summary Judgment
i. Section 437c(c) – in essence, as we know, summary judgment is appropriate when there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.
1. The summary judgment essentially ends the lawsuit without a trial.
ii. Difference from a Demurrer
1. In a demurrer, all the facts must be assumed as true.  Only the pleadings are allowed, and the defect must appear on the face.
2. With the summary judgment, you can’t behind the pleadings and see if there’s any issue of fact.  The outside evidence like declarations, exhibits, the use of discovery devices, etc. is all allowed.
a. EVEN SO, THE COURT DOES NOT WEIGH THE EVIDENCE.
iii. Two Situations Where Summary Judgment is Often Seen
1. (1) there is evidence on one side, but none on the other
a. this indicates no factual dispute and a trial won’t be necessary
2. (2) the facts are undisputed but the parties disagree as to the law or the application of the law.
a. Here you don’t need a trial because there is no fact finding necessary.
b. The judge just needs to determine the law and the outcome.  The parties will obviously submit points and authorities in support of their position.
iv. Notice
1. At least 75 days notice must be given and you generally don’t do this until discovery is complete, so that you have enough facts/evidence to support your motion.
2. The 75 days here is calendar days.
v. Advantages and Disadvantages
1. Advantages
a. You can essentially end the lawsuit and win your case.
b. You get to see the other side’s evidence.
c. The threat of a strong motion could encourage settlement.
2. Disadvantages
a. You show your evidence.
b. It’s expensive and time consuming.
c. You don’t want to do a bad motion and then the judge sees that it’s weak.
d. You don’t want to do a motion on those issues like “reasonableness.”
e. If you are the moving party, you have a tough burden and responding party can show a little evidence to defeat the motion.
vi. Burdens
1. Plaintiff moves:  If plaintiff is the moving party, he must prove that there is no material issue of fact on ALL the elements.
a. In response, the defendant need only show that there is an issue of fact on ANY ONE of the elements.
b. Defendant can also show that there is no issue of fact on one of his affirmative defendants.
2. Defendant moves:  If defendant is the moving party, he need only show that there is NO ISSUE of fact on ANY ONE of the elements.
a. In response, the plaintiff must then dispute the element that defendant says has no issue of fact.
vii. Hypo:  Car accident and plaintiff sues D and D’s employer.  P says D was within the scope of employment.  Declarations and affidavits say that D clocked out at 501pm and that D wasn’t doing anything within the scope of employment and was coming back from a date.  P has no evidence.
1. ER will get summary judgment on these facts, because all the evidence shows that D wasn’t acting within scope of employment and P has no evidence.
viii. Variation:  If P gets a declaration from a witness who was sleepy and drunk that says he heard defendant say, “darn, now I can’t make delivery,” then summary judgment is inapprorpriate, because P has provided some evidence to create an issue of fact.
1. Again, the judge does not weigh the evidence.
ix. Section 437c(e)
1. A judge may not deny summary judgment based on the credibility of witnesses.
2. HOWEVER, a judge does have discretion to deny summary judgment where the only proof of a material fact is an affidavit or declaration by an individual who was the only witness to that fact
a. OR where a material fact is an individual’s state of mind, and that fact is sought to be established through only the individual’s affirmation.
b. Summary Adjudication
i. This is like a mini summary judgment, a partial summary judgment where you are disposing of parts of a case.
ii. Section 437c(f)
1. This section provides situations where summary adjudication is appropriate, including:
a. (1) when one or more causes of action have no merit
b. (2) when one or more defenses have no merit.
iii. This is also expensive.  Possibly think about using RFAs instead of using summary adjudication to get rid of certain unmeritorious items.
1. You may not want to get rid of a party’s weak claims, because they would then make the stronger claims look weak later.
c. Form and Format
i. Any party can file it.  You need the motion heard at least 30 days before trial.  So, with the 75 day notice, and with discovery pretty much necessary, you really have to plan ahead.  You have to think about this.  Need to call the clerk to make sure a day is available to hear a summary judgment.
ii. In the notice, you must state all the relief that you request and what you may want in the alternative.  You would ask for summary judgment and also summary adjudication.
iii. Separate Statement of Undispuated Facts
1. You have to file a separate statement of undisputed facts.  Both parties must do this.
2. Moving Party:  The moving party would just state a bunch of what he claims is undisputed facts in one column, and in the second column, list all the supporting evidence.
3. Responding party: The responding party must essentially copy and paste the moving party’s statements and evidence cites into one column, then state whether it disputes it or not and provide the evidence in a second column.
a. CRC 342(i) says that a party can request an electronic version of the other side’s separate statement and must be provided within 3 days.  This allows the quick copy and paste.
4. CRC 342 lays out the format and what not.  You need to state the evidence that supports the statements.
iv. Orders
1. The judge must give a written or oral order on his reasons for his decision.  The attorneys really end up writing the order, and usually the attorneys will include a proposed order with the papers.
