CIV PRO 2 OUTLINE

Overview:
· Every Case begins w/ Client Meeting:  client will probably lie to you. That must be accounted for.  To try to mitigate, remind them about privileges (ie: L-client). Mention that even if they don’t become clients, it’s still privileged ( Assume your client is lying

· Conflicts Check & Statute of Limitations check 
· If SoL is about to run, file Preliminary Complaint, even if you don’t want case 

· Mention SoL ANYTIME case is dismissed (i.e., demur) w/ chance to amend or re-file

· File Complaint: 2 Ways to File a Complaint 

· 1) CA Judicial forms (“Checkbox Justice”): Fill in names, check boxes re what you’re suing for, how much $$ asking for, jury trial, etc. This is for bulk firms & civilians doing it on own  

· 2) Complaint: Under CA Code of Civ Pro, meet equivalent of checking boxes, explicitly pleading all of the correct elements of the suit  

· Even if obvious & can be inferred, spell it out or risk case being dismissed (if dismissed w/o prejudice, risk SoL running)  
· Service Proper? Corp. v individual.

· Pre Discovery:
· Demur & Motion to strike ( file together (Bartling)

· Discovery 

· Rogs, RFA

· Motion to compel & motion for protective order

· Depositions

· Expert Ws – demand for mutual exchange of info §2034…

· Getting Ready For Trial– i.e., pre-trial 

· Summary Judgment 

· Summary Adjudication

· Motions In Limine 

· Judge v. jury: Jury = fact finders; Judge = interprets law; Judge w/out jury = fact finder 

· No Judge can deny you a day in front of jury even if they think mediation/arb is best. They can recommend, but not force 

Lengua:
· Fed Ct. = Cause of Action; State ct. = Claim  

· Reply to opposition/counterclaim  

· Propound rog responses/discovery

· Respond to rog/discovery

· Answer complaint

· Oppose motion  

· Bring/file a motion 

· Move the court for SJ or summary adjudication   

· Lodge jury instructions w/ ct

THE NEW CLIENT 
· Research client: check Lexis &/or Westlaw; PI/self should go to ct & view public records 

· 2 primary reasons:  
1) Conflicts Check - No Hot Potato if a conflict (dropping one case for a more lucrative one)

Truck Ins. Exch. v. Fireman's Fund Ins (1992) Multi-Million dollar case given to CH defense firm.  To get rid of CH, Fireman's Fund runs Conflicts Check & finds out CH handled a small case for them. CH argues Undivided Loyalty & Access to Confidential Info. CH did a Hot Potato, & dropped Fireman's Fund ( smaller case. If CH dumped Fireman's Fund before Truck Ins. came around, it'd be ok.  Held: CH compromised “undivided loyalty to client”.  

· Reasons for Dumping a Client: No Merit; Client lying to you or is impossible to deal w/; irreconcilable differences, etc. BUT can't do it in way that discloses there's no merit in case.  If client is lying, you may get out case w/ judge’s permission (tell him irreconcilable differences w/ client) but cant say client was lying b/c that would prejudice client.  

· Ask court to be relieved of representation (do it in manner that wont reveal there's no case b/c this'll hurt the client in trying to find another atty)  

Kirsch v. Duryea (1978) L didn’t want to represent client anymore. Client hired D attorney, D filed med mal action. Client moved & claimed no correspondence from L; L had investigated claim, determined it was not meritorious, & L received ct order to w/draw. Med mal case dismissed for failure to comply w/ 5-year SOL. Held: L acted OK b/c after determining client’s recovery was remote he sought w/drawl in compliance w/ professional conduct rules ( CORRECT HOLDING?
· SOL Practice tip: If you don’t want case & SOL will expire soon, write letter to client spelling out (whether taking client or not) - file order w/ ct to prevent SOL from running regardless of whether you take case or not!  

· Payment Practice Tip: SOL runs in 1 year on legal mal, 2 years on oral K & 4 years on written K.  Thus, wait till SOL run on legal mal & then sue!

CRCT 376 Motion to be relieved as counsel.  No memo of points & authorities needed. Must have motion + declaration & w/out violating client confidentiality state reasons for request + proposed order.  Notice of motion must be served in person or by mail.  If served via mail include facts showing: the address is current, or last known address.  

2) Vexatious Litigant Check:   

· Vexatious Litigant:  Someone, prop per, who loses 5 cases in 7 years 

· You don't want a Vexatious Litigant (b/c case can be tossed, & YOU could be sued if client is P in case). If you are defense atty, run a Vexatious Litigant check on P   

· Vexatious Practice Tip: IE - on midterm - if there's a sign that P may be a Vexatious Litigant, before running up client’s bill, do Lexis check; get public records from ct; or hire PI to get copies of public ct files (i.e., complaint & final judgment)  

· Q) If person has litigated 5 times in past pro per, all thrown out, can you employ the vexatious litigant motion even though they are represented by lawyer now? 

· NO: Person still has right to be heard.  Ct isn't likely to throw out case b/c of fundamental principle that everyone is entitled to their day in court.  

· YES: If a vexatious litigant, court will forbid you from bringing a case before you file a motion w/ ct & get their approval – this is before you can file a claim

CCP 128.5: party & party's L may be ordered pay reasonable expenses- Ls fees- incurred by another party from bad-faith actions or frivolous tactics intended to cause undue delay.  

CCP 128.7: upon filing something w/ court, L is verifying truthfulness of statements/claims - evidentiary support.  Sanctions.  Motion for sanctions must be filed separately & w/in 21 days of service. Award: reasonable expenses & L fees re presenting/opposing motion ( deter repetition of conduct!! Law firm will be held jointly responsible for violations committed by partners, assoc, & employees.  Ct can file motion for sanctions - not monetary sanctions.  

Fed Rule 11: Before filing, L must do discovery to make sure lawsuit has basis - is not frivolous. Sanctions for P’s L: If L fails to make necessary inquiry into jdx facts & If L misrepresents jdx fact to cts.
Kim v. Walker (1989) Vexatious Litigant.  P suing Ds for defamation. P imprisoned for parole violation 2 days before court ordered child visitation. You're responsible under CA Code to investigate clients & cases before bringing them.  P can be barred from bringing suit if Vexatious Litigant.  Held: appeal was devoid of merit/frivolous & ct assessed sanctions against P b/c this was merely another attempt at a vexatious litigation. Ds’ allegedly defamatory statements all took place in course of official duties or during official proceedings & therefore were absolutely privileged.    

· Suing govt: Govt officials can’t be sued for doing their jobs (i.e., discretionary acts done w/in course of jobs UNLESS bad faith).  Anything discretionary is ok – you are safe if in context of your job.  Ex: This is why we can’t sue Rumsfield for messing up war. Must give notice (claim notice/notice of claim) that you are going to sue– 100 days to prepare budget & in an effort to limits suits since not many people know about this rule. 
· 2 categories for Frivolous suits: subjective & objective. Subjective: looks to motives of appellant & L, i.e., appeal may be frivolous if court feels it was taken only for purpose of delay or harassment of other party. objective: looks at merits of appeal from a RPP. Ask whether any reasonable person agrees that point is totally & completely devoid of merit, &, therefore, frivolous

CCP 391: Vexatious litigant: person who, in past 7-years commenced in pro per at least 5 litigations other than small claims ct that such person lost or was not permitted to continue such litigation. Or who, after litigation is finished, repeatedly relitigates, in pro per, either same issues of fact/law or against same D. 

CRCP 47(2) Privileged Publication/Broadcast: (cited in Kim) privileged publication/broadcast = made during official duty, in legisl/judicial proceeding, or proceeding authorized by law. Absolute privilege protects attorney gen/Ls. Limitation (not privileged):  (1) allegation in marital dissolution or legal separation & made w/out malice, w/ PC unless allegation is material & relevant to issues in action.  (2) Communication made in furtherance of act of intentional destruction or alteration of physical E undertaken for purpose of depriving a party to litigation of use of that E, whether or not content of communication is the subject of a subsequent publication or broadcast.   (3) Communication in judicial proceeding knowingly concealing existence of insurance policy 

Acting w/ Client’s Authorization
· For each step, always make sure to look up the local rules/check code  
· Always inform client of everything (FULL disclosure) & put it in writing 
· Ethical duty to settle cases w/o unnecessary costs to client 
· BASIC R: ALWAYS CHECK W/ CLIENT 
· Substantive decisions: L must have client's approval b/c client is MASTER of case 

· Procedural decisions: L can make such decision w/o client's approval BUT doc EVERYTHING. Don't rely on verbal agreements.  Still best to notify them. Ex: dates

· Always tell client about depos you want to take b/c they may know something about deposed 

· Hypo - opposing counsel says they'll agree to change of venue if you lower damages. 24 hours to decide. -- MUST ask client, even if it's favorable

· Practice Tip: If client disagrees (to your detriment), provide writing to prove it was client's choice so you may have option to withdraw from case later.  NOTE: if you do something w/o client's permission but client ratifies it, you're off the hook 

Blanton v. Womancare (1985) Apparent Authority, Botched abortion med mal case. L entered binding arbitration against client’s wishes (unilateral decision made by L).  D assumed L had P’s authority.  P tried to invalidate agreement.  I: Whether agreement is binding? Don’t commit to anything unless you have client’s written authorization. Held: Ct invalidates agreement, P not bound by arb L signed, allegedly on her behalf, b/c L acted against her express wishes, no authority, & deprived P of substantial right to jury trial. L did not have implied/actual authority 

· Note: Even if non-binding mediation, client still must consent 

· Writing Practice Tip:  document everything.  Ex: Other side agrees to extension -Ask for written conformation.  Doc every agreement to Settle – written approval from client!  

The Demand Letter
· Demand letter: 1st communication to other side noting (a) what you did & (b) settlement request.  (c) Notification of possible lawsuit if failure to respond – attach lawsuit.  (d) Spoilation: “Be on notice that client will be held liable for spoliation from this date after.”  

· You can file lawsuit w/o a demand letter, but it's not a good idea 
· Corps: Almost all corps have Doc Retention Policy = when to destroy doc's.  Usually 2 years (sometimes longer. Probable IE -- med office) 

· Spoliation Practice Tip: To prevent spoliation, send letter at beginning of case saying you'll require a, b, etc.  

Cedars Sinai v. Superior Ct of LA (CA; 1998) – Spoliation.  P child injured during birth, parents allege that D hospital intentionally destroyed E relevant to P’s malpractice action against Ds.  P’s L filed 2nd amended complaint, adding intentional spoliation of E seeking punitive damages.  I: Whether ct should recognize a tort remedy for intentional spoliation of E? – NO b/c penalties (sanctions) in CCP 2023 are enough

· Note: There is nothing more damaging to your case than spoiling E.  If you really don't want to give E, try tactical procedures like playing games.  Ex: if discovery request is shabbily drafted. ie - "produce all E related to your fraud." Say you won't produce it unless they re-write it to say "alleged fraud.  BUT at end of day you'll probably still have to produce it 

CCP 2023: Spoilation Remedies: monetary (fee for finding missing docs), issue (stipulations of certain facts), contempt, E (destroyed docs), terminating (ct grants SJ) Sanctions
CCP 425.13: P must have cts permission b4 filing complaint seeking punitive damages in action arising out of professional negligence of health care provider.

CRPC 5-100: A member shall not threaten to present criminal, administrative, or disciplinary charges to obtain an advantage in a civil dispute.  

Criminal Threats
· Threaten criminal suit:  “L” cant threaten crim suit while in a civil suit.

47 Litigation Privilege:  You can say almost ANYTHING if it's part of litigation w/o fear of suit for defamation &/or damages. Limitation: if communication has nothing to do w/ furtherance of litigation – not ok & may be sued for defamation (libel or slander depending on written or oral) Key: communication must be connected w/ or have logical relation to action; can't be extraneous to action

Nguyen v. Proton Tech Corp. (1999) D sued for stealing clients, demand letter referred to Ds prior crim history (wife beater - jailed). only allowed is if it was proven that his being a wife-beater is relevant to pre-litigation demand letter.  Held: These comments = absolutely irrelevant to case & led to a suit for defamation

Silberg v. Anderson (1990) Divorce: H filed intentional tort action against W’s L, for loss of reasonable visitation w/ kids, damage to reputation, & emotional distress re divorce. Held: under § 47(2), Ds statements in divorce action were privileged b/c they furthered the objects of litigation, & fell w/in scope of litigation privilege.  Thus, Hs suit = dismissed.

PRE DISCOVERY
· Page limits:

· Opening motion: max 15.  If over 10, include TOC & table of authorities

· SJ = 20 pages

· Opposition = up to 15 pages

· Reply = up to 10 pages

CRCT 201.5:  Papers NOT filed w/ ct: Subpoena; depo, extension of time for depos/discovery, etc, rogs, demands, RFAs, agreements for physical/mental exams, & offer to compromise.

CCP 473b: ct may relieve party/L from a judgment, dismissal, order, or other proceeding taken against him through mistake, inadvertence, surprise, or excusable neglect.  L must provide copy of answer/pleading proposed & must request relief w/in reasonable time (i.e., w/in 6 months). 

PLEADINGS = Complaint + answer 

CCP 420: pleadings: formal allegations by parties of their respective claims & defenses

CCP 422.30: pleadings must contain a caption: (1) name of ct & county in which action is brought. (2) Title of the action. Limited civil case: state if it is a limited civil case on caption 

COMPLAINT 
· Complaint kicks off litigation

· Purpose of complaint: 1) If you have news coverage, they can tell a story from it.  2) given to each juror at end of trial b4 deliberations ( make it read like a story!  3) **Complaint tells other side what the case is about

· if you leave something out of complaint, at judgment day, other side will say those aspects of case must be thrown out since not included in complaint! ( Be thorough!!

· Surprises in court are not okay!

· Unverified complaint: facts alleged in complaint haven't been verified.  L, at beginning, says we are alleging these things on "info & belief" ( phrase protects L later on if you find it to be wrong.  D can deny each allegation w/ 1 sentence answer. “D generally denies each & every allegation of Ps complaint.”

· Verified complaint: do research & if E is good & true, add verification at end, personally sign it.  If you have a verified complaint, you must have a verified answer.  D must address every single allegation w/ an answer.    
· Method: Gen allegations pertaining to all CoA (or claims if in fed ct).  CoA #1 (as against whom) & then name cause.  Next paragraph sets framework for following to include it by reference later.  I.e., in CoA #4…., state: “P re-alleges all allegations set forth in paragraph 1-18, supra.” Include briefly the elements for each CoA – each will have own number.  Prayer: Begins w/ WHEREFORE – In bold caps! Include damages sought. Last paragraph of prayer/complaint is standard: “that P have such other & further relief as the nature of the case …”  ( allows for damages that ct deems appropriate, ex: in movie where jury wants to award more damages than requested.  W/out paragraph, award by jury would not be okay! 
· Fictitious names in Complaint: 

· Federal Court: NO fictitious names allowed (John Does) 

· CA: Fictitious Names OK.  Complaint: include John Doe 1 through John Doe xx to account for future Ds that may arise in course of litigation.  You are allowed infinite John Does, but it's tacky to add more than you must. If a new D arises, amend the complaint & replace a John Doe w/ name (prevents SoL from running)

CCP 422.40: complaint: title of action must include all parties names.  Not complaint: OK to name first party only w/ appropriate indication of other parties, i.e., et al.

CRCT 201.7 Service of complaint: complaint must be served on all named Ds & POS filed w/ ct w/in 60 days after filing complaint. When complaint is amended to add a D, added D must be served & POS filed w/in 30 days after filing of amended complaint/cross complaint

Service of Process
· Serve: get papers to other side. Puts party on notice.  

· Process = 2 part doc: complaint & summons 

· Timing: Must answer w/in 30 days object (i.e., file demurrer) or default.  

· Improper service: (a) not personally served, (b) prob w/ delivery, must give it to “Person apparently in charge”, (c) envelope contains summons but not complaint or vice verse. 

· Personal service requirement: at individual’s place of business (ok to leave w/ person apparently in charge, i.e., officer/agent of corp.  Worst case: serve receptionist/secretary), home (anyone over 18, lives at residence, informed/consents). Mail it via 1st class mail if you don’t personally serve individual – ex: left w/ individual’s secretary. 
· Registered Agent: Corps can, & OFTEN do, designate agent for service. Agent sits there all day to receive acknowledgments of service & mail them to corps. Drawback -- Corps may lose a day or two in getting it from them. 

· Non-Complaint: OK via mail so long as you have POS 

· Proof of Service (POS) = standard form w/ name & date that you mailed doc.

Summons

· 1 page standard form w/ boxes to check

· Puts D on notice that they have 30 calendar days to object, demur, or otherwise respond

· Extensions: Okay & easy to get 15 calendar day extensions – w/out ct knowing –b/t counsels.  Ok to email/fax opposing counsel request for more time, cite code authorizing such extension w/out ct approval.  

· If 15 day extension is not enough? Ask ct for extension via motion.  File stipulation.   

· Stipulation:  “to agree”.  This is a very simple decision that judge must decide. 

· Calendar days v. ct days: Calendar days: 7 in each week; Ct days: 5 in each week

· If 30th day falls on fed holiday, stipulate to add another day or merely file it 1 day early

CCP 415.10:  summons may be served by personal delivery of copy of summons & complaint to person to be served- complete at time of delivery. Date personal delivery is made must be entered on or affixed to face of copy of summons at time of its delivery.  Still valid even w/out date.

CCP 415.20 Not personal: Business: served by leaving a copy of summons & complaint during reg business hours at office OR mailing address w/ person in charge.  Thereafter, mail copy via 1st class mail.  Residence: leave w/ person at least 18 years old, informed & consents.  Thereafter, mail copy via 1st class mail.  Service of summons is deemed complete on 10th day after mailing. 

CCP 415.21: access to gated community upon identifying to the guard the person to be served

CCP 415.30:  A summons may be served by mailing a copy of summons, complaint, notice acknowledgment to named Ds via 1st class mail.

·   Notice & acknowledgement: Mail rather than personally serve.  Put complaint, summons, & cover letter of notice of acknowledgment in mail, 20 days to acknowledge, 60 days to answer. 

· Advantage: double time to answer, P doesn't have to bother w/ personal service

CCP 415.40: out of staters.  Ok to mail via 1st class to known address.

CCP 415.45: unlawful detainer of prop: ct shall order summons to be posted on premises to give actual notice to party to be served

CCP 415.47: If lessee gave lessor written notice of lessee’s intent not to abandon leased real prop, summons may be served via certified mail at address stated in lessee’s notice of intent not to abandon.  Put in mail w/in 60 days from date of lessees notice of intent not to abandon. 

CCP 415.50: summons by publication if person cant be served w/ reasonable diligence. Ct cant require a public database search where access by registered process server to residential addresses is prohibited by law.

Serving a complaint 

· Timing: Upon filing complaint, you have 60 calendar days to serve D.  Take summons + complaint & hand it to person you are serving. You serve process 

· Post 60 days:  Typically if you serve D 62 days after filing complaint, D prob wont convince judge they are so prejudiced as to not be included as party b/c principle that everyone is entitled to their day in ct.

· Logistics: Cts want to see proof of serving –you cant show them proof at time of filing complaint b/c you file complaint before serving! Even if you haven’t served Ds, you have satisfied SOL by filing complaint.

· Q) What if other side doesn't answer complaint & they were adequately served? Petition ct to enter default judgment. Include written declaration.  Notify other side of such 

Amended Complaint:
· Material Alteration: If complaint is amended to materially affect Ds decision not to contest action, serve to D in same manner as notification of original action, i.e., in person

· If amended complaint is merely served by mail, D may assume papers catalog the procedural steps taken by P to obtain default judgment on original complaint & D may fail to examine them w/ care they desire

Engebretson v. Harrison (1981) P refused service twice, P commenced suit alleging default judgment void b/c P wasn’t served w/ process & had no actual/constructive knowledge of Ds action until after entry of default judgment.  Held:  original complaint wasn’t validly amended b/c purported amds weren’t properly served.  Default judgment must be vacated b/c it grants relief not requested in original complaint.

Smith v. LA Bookbinders (1955) Partnership filed libel complaint against union b/c it sent a letter alleged to be libelous.  P snuck into ct on same day Demurrer was heard, arguing for default.  If a defective complaint was filed, an amended complaint serves to fix defective complaint.  It does not state a new CoA.  Held: amended complaint didn’t state a new CoA so it was not barred by SOL & unions original answer to complaint stood.

· It's critical to notify opposition before filing for default. 

· It is only in exceptional cases that defaults will be reversed.  I.e., if there's a default set aside by ct, & later they try to undo it, appeals will NOT give it back b/c don't want people taking advantage of mistakes, surprise, etc. 

OBJECTIONS TO COMPLAINT
ANSWER:
· Timing: Answer w/in 30 days. Excusable neglect if 30 days have lapsed.  Be honest in reason why requesting extension. Extension = 15 days.  Additional extension? Must request such from ct.  Will the judge deny you extra time? It’s at the ct’s discretion. Ct wants case to go forward.  

· When complaint is served, D must (a) contest action or (b) remain aloof & risk default entry.  If D fails to appear after valid service of process, its reasonable to assume he is aloof.  

· Affirmative defenses: Ds assertion raising new facts & arguments that, if true, will defeat Ps claim even if all allegations in complaint are true.  Ex: duress & comparative fault

· There is book entitled “affirmative defenses” ( look here to find 

· Be thorough!  Since this is pre discovery, it’s better to be broad than too narrow.  If you fail to include an affirmative defense in answer, it will be barred by SOF!

· Note: Answering a fed complaint is like answering an unverified complaint b/c you must answer it point by point rather than in 1 gen one line denial as in state ct.

DEMURRER 
· Demur: to file a demurrer 

· Demurrer: Pleading stating that although the facts alleged in complaint may be true, they are insufficient for P to state a claim for relief. 

· OBJECTION, that's Sustained or Denied. (in Fed. Ct, there's no Demurrer, it's a motion to dismiss &it's NOT an objection, so it's granted or denied) 

· Sustains: Ct will sustains a demur if it is absolutely persuaded that no matter what discovery comes, this case is going nowhere. It doesn't matter whether the case looks like it is so 1 sided, ct will still allow person their day in court

· Options:

· Sustain w/ prejudice – go home, case is over unless you appeal

· Sustain w/out prejudice w/ leave to amend – allows P another chance, judge is saying he sort of aggress w/ D that case is a loser, but it may just be that L is a loser.  Allows P to re-write complaint. Judge can grant indefinite amt of leaves to amend.

CCP 430.10: Party can object to complaint/cross-complaint by demurrer/answer via: no subject matter jdx, no legal capacity to sue, another pending action b/t same parties on same CoA, defect/mis-joinder of parties, pleading doesn't state facts sufficient to constitute CoA, uncertain pleading (ambiguous/unintelligible), cant be ascertained whether K was written, oral or implied.

**CRCT 325:  State each grounds for demurrer separately, Notice of hearing: w/in 35 days of filing demurrer or 1st date available to ct thereafter, Failure to appear: Failure to appear = admission that demurrer is not meritorious & waiver. If neither party appears, demurrer may be disposed of upon its merits or dropped from calendar

Bartling v. Glendale Adventist Med (1986) Patient wanted to die, but hospital wouldn’t kill him. Said they’d transfer him but couldn't find another hospital to take him.  He flat lined multiple times, they revived him each time.  Patient’s fam sued, hospital moved to strike some pleadings b/c improper & filed demur simultaneously.  Held: P given multiple times to amend complaint but failed to do so.  By the time the judge finished striking the diff parts of complaint, there was nothing left, So he sustained the demurrer too (that's the importance of filing both together).  Only CoA left was IIED but a deceased person cant claim IIED.  Also, for policy reasons, hospital didn’t do anything wrong b/c they acted in good faith.  

· Demur v. Motion to strike:

· Demur: SoL or specific grounds; usually if you are striking entire CoA, you demur.

· Strike: used for improper/illegal things; strike out certain lines.

DEFAULT
CCP 585:  If D was served (unless via publication) & no timely answer/demurrer/ notice of motion to strike = D defaulted. K, $, Damages: ct will immediately enter judgment for principal amt demanded in complaint & clerk may include L fees.  All other actions: P may thereafter apply to ct for relief demanded in complaint, ct shall hear E & render judgment for sum not exceeding amt stated in compliant. Jury may also determine amt of damages.
General Motions:
· Page limits:  

· Opening motion: max 15.  If over 10, include TOC & table of authorities

· Opposition = up to 15 pages

· Reply = up to 10 pages

· Timing: note- usually ok to fax

· Opening Motion:  at least 21 calendar days 

· Opposition Motion: at least 10 calendar days 

· Reply Motion:  5 calendar days to prepare & file motion

· Don’t bring in new stuff/arguments in reply; rather, impeach opposition.  Repeat in reply same stuff you said in opening.  

· Service: File w/ ct & served at least 21 calendar days before hearing date. If mailed: Add 5 days; thus, mail it 26 days before hearing date so they will have it at least 21 days before hearing. If agreement for electronic process, you add 2 days--23 days total.  E.g., email, express mail & fax.

· Technically they will not have adequate advance notice if you mail it later than 5 days even if they still receive it w/in 21 days. Not as strict as personal service so ct probably will allow it since they still received it w/in 21 days.  You are taking a big chance though.

· **If you notice after you mail it that you accidentally sent it 1 day late, you can: (1) personally serve to ensure it’s timely, (2) fed ex personal service – 2-day service.  (3) Fax it IF agreement w/ other side that they accept service by fax.  Normally, they do. (4) Call other side & ask for waiver- probably will say no, ct wont frown upon answer, still ask though.  (5) Reschedule hearing date & send out notice – embarrassing b/c must notify parties & client w/ reason why!

CRCT 311: 1st page: Opening paragraph in motion must state the nature/grounds of order sought. State date, time, location, nature or title of attached docs other than exhibits, date of filing action, trial date.  Separate exhibits by hard sheet w/ paper or tabs.

 CRCT 312: Motions & demurrers: notice of hearing, memo of points & authorities.  

· Motions: ID party bringing motion, name parties, state basis for motion & relief sought 

· Motion in Limine:  file before/during trial, doesn't need notice of hearing.  

· Causes of Action:  each separate CoA/defense must have its own number & nature (i.e., fraud), the party asserting it & party to whom its directed.  

· Captions: every pleading/motion/demurrer must bear short caption of case – name of first party on other side. Original cross/complaint/petition/cross-petition = name all parties

CRCT 313: Memo of Points & Authorities.  ct may construe absence of a memo as admission that motion/special demurrer is not meritorious & cause for its denial. Demurrer: ct may waive all grounds not supported by E.  Contents:  must have facts, law, E, arguments, discussion of statutes, cases & textbooks cited.  Case citation: official report volume, page number, & year.  Length: opening or responding memo: 15 pgs max.  SJ: 20 pgs max.  Reply/ closing memo: 10 pgs max.  Not including exhibits, declarations, attachments, TOC, table of authorities, POS.  App to File Long Memo: apply to ct ex parte at least 24 hours before memo is due.  App must state reason.  A memo that exceeds 10 pgs must include TOC & TOA.  Memo exceeding 15 pgs must also have opening summary of argument.  Memo exceeding pg limit = late filed paper. Non CA: if citing non CA cases, include copy of case as exhibit. Proposed orders: serve it w/ moving papers but DO NOT attach the two!

Law & Motion
· Motion to strike & demurrer will be heard on Law & Motion day

· Practice Tip: call ct to set up date –make date work for all Ls & judge.  Keep in mind dates you will have to file things.  I.e., if its 3 calendar days, you may not want to schedule law & motion for Fri since it will be due on Mon & you don’t want to work through weekend.

D’s Options after complaint filed:
Motions to Change Venue: P is the master of his/her complaint

· Argue: 1) D resides in jdx; 2) If K: important part of K was entered into in that county; 3) Tort: place injury occurred; 4) If corp.: PPB or place in which they are incorporated; 5) cant get a fair trial here!!!  Show fundamental unfairness – hot bed for animosity.

· Must have: Notice of motion & motion to change venue; memo of points & authorities; File & serve moving papers on other parties; 

· Timing: Immediately.  The only reason you would wait to change venue until mid case is if something big changes, ex: nazi party moves into town & you can’t effectively try case there.  

· Q) Can you answer complaint & then later move for change of venue? – YES, but need good reason for waiting, i.e., new facts have arisen. Ex: prejudiced trial 

**CRCT 326: Change of Venue. Following denial of motion to transfer, D has 30 calendar days to move to strike, demur or plead if D hasn’t already filed response. 

**CCP 395 Motion to Transfer: Injury to person/personal prop, wrongful death or negligence: jdx in county where injury occurs, D reside in county.  divorce: party resided for 3 months.   Child support: child resides.  K: place where K was to be performed/entered, D lives.  Action re goods, services, loans or extensions of credit intended primarily for personal, family or household use, or unsolicited phone call made by S: Ct where B signed K, B resided at time K entered, or B resides at commencement of. 

CCP 396 SMJ: Change venue b/c ct lacks SMJ. Whoever loses motion to Change Venue must to pay legal fees/costs re motion to other side – w/in cts discretion.  Ct looks to parties offer to stipulate to change of venue & whether motion or selection of venue was made in good faith. A transferred action/proceeding is deemed to have commenced at time complaint was commenced in ORIGINAL venue (for SoL protection)


CCP 397: Venue Change OK if: not proper ct, reason to believe impartial trial can't be had, Convenience of W & ends of justice would be served, no judge of ct is qualified to act


MOTION TO STRIKE: File w/ demur

· Always filed against P since P asserted complaint

· Motion to strike: knocks out portions of complaint based on: Irrelevance; Impropriety; Scandalous Accusations.  Eliminates: Irrelevant & redundant matter; Statements that are conclusions of law or E’iary matter & inflammatory such terms as "illegally" & "maliciously" 
CRCP 329: A notice of motion to strike a portion of pleading must quote in full the portions sought to be stricken except where motion is to entire paragraph, CoA, count or defense. 

CCP 436: ct may strike any irrelevant, false, improper matter inserted in pleading.  May also strike all or part of pleading not in conformity w/ the laws

Counter-claim: counter-claim & answer.  You have 30 days to file an answer.  

· Remove case: case belongs elsewhere (fed v state). Never remove case back to state ct!!!

· Remand: Amend complaint to remove inaccurate claim.

· Ex: P filed 8 CoA & 1 was a fed claim. P should amend complaint to remove that 1 fed claim.  This is called “remand” You never remand a case to fed ct! 

· Trick: Answer complaint w/in state ct & then remove to fed ct.  This way you can bring in both complaint & answer (now you don’t have to answer again & your 1 line denial is sufficient even though fed ct)

Hypo: After P serves you 1st complaint, they amend complaint by adding CoA= substantive change.  Can they mail you the new amd?  - Answer: NO, must re-serve the party if substantive change in complaint. BUT, OK for Ps counsel to call Ds counsel on phone & ask if we can mail you amended complaint instead of formally serving D.  NOTE: Adding another John Doe is not a substantive change!

Motion to Quash
· Quash: voids & terminates

· If there is a prob w/ service, move to Quash via Special Appearance 

· Special Appearance: identifying that you're only there for Quashing.  I.e., I was told I'm being sued, but I didn't get a summons OR Summons was wrong. 

· CA: if you fail to properly serve process, despite E that person knew of litigation anyway, judge will say services has not been effective & you will have to do it again!

· On caption page, make statement “specially appearing” D

· NOTE: If D appears in ANY capacity other than Special Appearance, they waive argument against Service.  This can be remedied but must be w/in SoL (some judges are sympathetic & say SoL didn't run); 99 times out of 100 it'll be remedied 

Case Management Conference - CMC
· (1) Complaint, (2) Meet & Confer, (3) File Joint Management Statement, (4) CMC, (5) Status Conference

· Normally 1 big CMC.  Judge may ask for a status conference every couple months.

· Status conference: judge asks how case is progressing, & about motions, discovery, etc.  

· Meet & Confer: Before any motion brought, must meet & confer. If you bring motion w/out 1st meeting, ct will sanction you entire cost of hearing!  Ct wants to see you made effort.  

· Timing: held 30 days before date set for CMC, in person or via phone.  

· Purpose: resolve discovery dispute, set discovery schedule; ID & resolve anticipated motions; uncontested/stipulated/disputed facts/issues; claims/defenses to eliminate; settlement; dates available for trial, include reasons for unavailability; etc

· Case management statement: served on all parties no later than 15 days before CMC date.  OK to file a joint statement.

· Case Management Order: Judge will write this after CMC.  Ct sets schedule for subsequent proceedings, including:  referral of case to arb; date for ADR completion; trial date; jury v nonjury; parties demanding jury; length of trial; proper service; unserved or non appearing Ds dismissal/severance; Ls info; date/time/place for mandatory settlement conference/CMC, etc 
· Setting Trial date: consider: type/subject matter of action; statutory priority; # of CoAs/defenses; amdts/motions made; complexity of issues; finding/serving parties; date parties served/appeared; length L’s in case; proposed date; schedule of parties/Ls/ct; remaining discovery; pending actions/proceedings; amt in controversy, remedy sought; damages; jury v non jury; length of trial; W availability/#; continuances; etc

**CRCT 212 Case Management Conference (CMC): 

· Timing: Ct must review case w/in 180 days of filing initial complaint.  

· CMC: Ct sets initial CMC to review case & decide whether to assign case to ADR, set case for trial, etc.  Notice: date given to parties no later than 45 days before CMC.  Appearance: counsel for each party & ex parte must appear personally, or by phone if permitted & be prepared to discuss & commit to party’s position on issues.  Ct may allow for CMC w/ appearance not required.  Additional CMC: Ordered via cts own motion or motion by party. 

· Everyone must appear personally (phone if permitted); be familiar w/ case; & prepared to discuss it & commit to part's position on issues listed -- (judge will be pissed if you can't set dates or are unfamiliar with things discussed) 

· Lists 20 things to be discussed at CMC. IE - related cases; non-served parties; has everybody been served; ADR, etc. 

DISCOVERY
· The only things you can keep secret from other side during discovery is “case in chief” – i.e., the meat of your case

· Prob: if you fail to object & put it on record, you thereby waive it & at trial if you say to judge that it is so irrelevant, it shouldn’t be allowed in front of jury, judge will say you should have said so during discovery- judge will have to allow it in even if objection was common sense. 
CCP 2017.010:  unless limited by ct order, any party may obtain discovery regarding any matter, not privileged, that is relevant to subject matter involved in pending action or to determination of any motion made in that action, if matter either is itself admissible in E or appears reasonably calculated to lead to discovery of admissible E.  

CCP 2017.020 Motion for protective order. Ct may limit discovery: burden, expense, or intrusiveness of discovery outweighs likelihood that info sought will lead to admissible E.  Ct may make determination pursuant to motion for protective order & meet & confer.  Monetary sanctions against party, L who unsuccessfully makes/opposes motion for protective order unless acted w/ substantial justification & sanction is accordingly unjust. 

· Protective order: ask judge to agree to make order that says you don’t have to respond OR response will be kept under seal via ct order & only certain people can read it.  This is what you file when you are given an unruly & terrible amt of rogs 

CCP 2017.710:  Technology: phone, e-mail, CD-ROM, Internet, videoconferencing, other electronic technology used to improve communication & discovery process

CRCT 335 Format of Discovery Motions. Motions requiring separate statement:  motion to compel further responses to RFA/rogs; demand for inspection of docs/tangible things; motion to compel answers at depo; motion to compel/quash production of docs at depo; motion for med examination over objection; & motion for issue or evidentiary sanctions.  No separate statement required: when no response has been provided to request for discovery. 

· Separate statement: separate doc filed & served w/ discovery motion that sets forth all info necessary to understand each discovery request & all responses to it at issue.  

· Contents of separate statement: Must be full/complete so person doesn't need to review other doc to determine full request & response. I.e., definitions, instructions, text, etc. 
CCP 2023.010 Misuse of Discovery Process. Include, not limited to: (a) Persisting, over objection & w/out substantial justification, to obtain info outside scope of permissible discovery.  (b) Using discovery method not complying w/ specified procedures.  (c) Employing a discovery method causing unwarranted annoyance, embarrassment, or oppression, or undue burden & expense.  (d) Failing to respond or submit to an authorized method of discovery.  (e) Making, w/out substantial justification, an unmeritorious objection to discovery.  (f) Making evasive response to discovery.  (g) Disobeying ct order to provide discovery.  (h) Making/opposing, unsuccessfully & w/out substantial justification, a motion to compel or to limit discovery. (i) Failing to confer in person, by phone, or letter w/ opposing party/L in good faith attempt to resolve informally any dispute concerning discovery.

CCP 2023.020 Monetary sanction.  monetary sanction that any party/L who fails to confer as required pay reasonable expenses, including Ls fees, incurred by anyone as result of that conduct.

CCP 2023.030 Sanctions for Misuse of Discovery Process. ct, after notice to any affected party, person/L, & after opportunity for hearing, may impose sanctions against anyone engaging in conduct that’s a misuse of discovery process: (a) Monetary sanction - reasonable expenses, L fees. Available if party unsuccessfully asserted that another engaged in misuse of discovery process. Monetary sanction unless imposition is unjust. (b) Issue sanction - designated facts must be taken as established in action in accordance w/ claim of party adversely affected by misuse of discovery process. Or prohibiting party engaging in misuse of discovery process from supporting/ opposing designated claims or defenses.  (c) E sanction –prohibiting any party engaging in misuse of discovery process from introducing designated matters in E.  (d) Terminating sanction –order striking out pleadings of any party engaging in misuse of discovery process; order staying further proceedings by that party until order for discovery is obeyed; order dismissing action, or any part of action, of that party; order rendering a judgment by default against that party.  (e) Contempt sanction –order treating the misuse of discovery process as a contempt of court.


CCP 2023.040 Motion. Request for sanction shall, in notice of motion, ID every person, party, & L against whom sanction is sought, & specify the type of sanction sought. Notice of motion must be supported by memo of points & authorities & declaration setting forth facts supporting amt of monetary sanction sought.


**CCP 2031 Discovery.  Obtain discovery via inspecting docs, tangibles, land, prop.  Inspect: photograph, test, sample, measure, survey.  Demand to inspect OK if 10 days after service of summons; or in 5 days if unlawful detainer case.  Demand requirements: numbered consecutively, designate items demanded via description, specify reasonable time for inspection at least 30 days after service of demand, specify reasonable place for inspection, serve other side.   

· Party to whom demand has been directed may move for protective order, must show:  demanded items need not be produced at all, time specified be extended, place of production be elsewhere, inspection be made only on specified terms/conditions, trade secret or other confidential research/development etc not be disclosed or only disclosed to specified persons, that items produced be sealed.

· Party to whom demand has been directed must respond separately to each item by a statement that party will comply.  

· Objections: Inability to comply w/ particular demand:  item has never existed, destroyed, lost, misplaced, stolen, is no longer in possession, custody, control of responding party. OR via privilege 

Reasons to object:
Ds standard objections:

· Compound Q/rog. Ex: were you here Thur & was it nighttime?  35 # limit on objections.  If they are putting 2 Qs in each rog, they are getting away w/ more Qs than permitted.

· Oppressive: Ex: Rogs ask corp. to ID all receipts from last 30 years.  May even be oppressive to request all receipts from last year.  This depends on size/nature of corp.

· Ambiguous: I don’t want to answer something that I don’t know for sure you are asking simply b/c you cant write a good sentence.  OTOH, this could give you more info than expected & is why you object.

· Privilege: 2 types: 

· Corp. secret:  ex: recipe for coca-cola.  request protective order, other side will move ct for motion to compel.  Ct can compel production of E via more docs, re-write rogs, etc. Cts often fashion protective orders where you don’t have to give them everything they ask for, but you must give them certain things & said info will be under seal, only visible to named persons.

· Caveat: even if under seal, there is a possibility that others will see it.

· Ex: Coca-cola will appeal all the way to supreme ct if asked to give up recipe b/c odds of it being stolen, even if under seal, is high.

· Ex: attorney client, marital privilege, Dr. patient privilege, priest penitent, corporate secrets 

· Irrelevant: Irrelevant & wont lead to discovery of relevant info.  If something is irrelevant, it may never be used at trial & jury will never know.  Therefore, at trial, in front of jury, you are objecting & saying you don’t want jury to hear it.  However, in discovery, you can attempt to convince judge that even though it is irrelevant, jury will never know of it but said info will lead me to other info that will be relevant.  

· NOTE: hearsay is not a valid objection to rogs b/c it is always allowed in discovery!!  Limitation: must be reasonably oriented to reveal discoverable info/reasonably susceptible to pertinent info

Special Interrogatories  
· Q) Excuse for not responding to rog? Objection, don’t have to answer if its sustained. 

· Time: 30 days to respond to rogs.  If you don’t respond w/in 30 days, you waive your objections & OC will move ct w/ motion to compel responses, & now you cant object. 

· Limitation §473: Ct will accommodate mistake, inadvertence & excusable neglect 

· Q) What if after you send rogs, they reply w/ ALL objections? -  Call & tell them that unless the discovery is more productive, I will file a motion to compel.

· Motion to compel: Once you get response, if you don’t like them, meet & confer w/ opposing counsel. If still no meeting of minds, file a motion to compel.  Move for motion to compel w/in 45 days (from receipt of responses).  

· Ok to expedite process via fax to meet deadlines. Ok to make stipulation: ill give you more time to respond if you give me more time for my motion to compel.

· Max amt of rogs to compel 35.  If you need more than 35, include declaration re why you need to ask more Qs.  Get text for declaration in CCP - Don’t alter words.

· Q) Can you object to rog but still answer? – Yes, ex: not w/standing these objections, D responds as follows.  Why would you do this? so you don’t waive objection & to have it on record (alert other side there may be a prob). You are responding to avoid motion to respond.

· Definitions: CA: cant put defs in front of rogs. However: define term the first time you use the word in parenthesis.  This is a hassle but the only option.

· Fed: place defs in beginning of rogs, first 3-4 pages have all rules, definitions, etc.  

CCP 2030 Written Rogs: Party may propound 35 special rogs, any # of form rogs any time after 10 days from service of summons.  Answer: (a) produce answer or (b) object.

· Special rogs: Limit: If initial set of rogs does not exhaust 35 limit, the balance may be propounded in subsequent sets. If 35+ requested, party may (1) object to balance since it exceeded limit, (2) seek protective order & attach declaration & state reason b/c:  complexity or quantity of issues; financial burden on party entailed in conducting discovery by oral depo. 

· Protective order: responding party may move for protective order via motion & declaration stating facts showing a reasonable & good faith attempt at informal resolution.  Ct will make order to protect party from unwarranted annoyance, embarrassment, or oppression, or undue burden & expense. Protective order may include directions:  rogs not be answered; # of special rogs unwarranted; extension of time specified to respond; response be made only on specified terms/conditions; oral depo instead of rogs; trade secret or other confidential research, etc not be disclosed or only under seal.  Monetary Sanctions (2023) 

· Objections: no personal knowledge sufficient to respond fully

· Time: respond w/in 30 days after service of rogs.  Parties may informally agree to extend time if confirmed in writing specifying date.

· Untimely response:  party waives right to produce writings, or object to rogs, including privilege or protection for work product. However, ct, on motion, may relieve party from waiver if (1) party subsequently served response in substantial compliance & (2) party's failure to serve a timely response was result of mistake, inadvertence, or excusable neglect. 

· Order Compelling Further Response: if upon receiving rogs, (1) rog answer is evasive or incomplete, (2) w/out merit or too general, (3) exercise of option to produce docs is unwarranted or required specification of docs inadequate. Include declaration stating facts showing reasonable & good faith attempt at informal resolution. Time: Notice of motion w/in 45 days of service of response.  If not, propounding party waives any right to compel. 

· Amend rog answer:  OK if info subsequently discovered, inadvertently omitted, or mistakenly stated in initial rog. At trial: any party may use initial answer & responding party may use amended answer.  Motion: party who propounded rog to which amended answer was served may move for order that initial answer to rog be binding on responding party. Include declaration in motion. Ct shall grant motion if (1) initial failure of responding party to answer rog correctly substantially prejudiced propounding party, (2) responding party failed to show substantial justification for initial answer to rog, & (3) prejudice to the propounding party cannot be cured either by continuance to permit further discovery or by use of initial answer.
Document Demands
· No limit on demands; OK to send 5k.  But will get lots of “oppressive” objections. Also, don’t be excessive; if other side thinks you have easier access to info sought, they may say to do your own Internet search, etc.

· Tangible items: includes docs, little bugs, etc.  

Form rogs
· Only in CA, not fed or other states

· Drafted by judicial counsel of CA –judges.  

· No limit

Request for Admissions (RFA)
· Purpose: (a) authenticate docs; (b) admit undisputed facts used in SJ motion 

· How to authenticate? (1) Depo: have someone w/ personal knowledge testify that it is a real doc– ok to have depo for sole purpose of authenticating docs.; OR (2) use RFA 

· Q) What if I refuse to admit that doc is authentic when I knew it was? – Sanctions for cost to authenticate docs.

· NOTE: You can’t undue an admission!

· If they wont admit things, then take a depo.

· 2 responses: “Admit” OR “Deny”.  

· Ok to deny w/ explanation, “as stated above, this is not true” …

· Once you admit, its FINAL.  You cannot retract it.  If you deny it, & it turns out to be something you shouldn’t have denied, you will have to pay for cost of finding out.

· Amt Limit: 35, just like rogs

· Timing: respond w/in 30 days, otherwise, everything is deemed admitted.  Your option now is to go to judge & beg for forgiveness. If you don’t have good reason, you wont get forgiven.

· Move to compel before seeking protective order!

CCP 2033 Request for Admissions: Request up to 35 matters; Ok to have subsequent requests if you don’t exceed 35 w/in case.  If requesting genuineness of docs, must attach said docs.  

· Time: OK to send request 10 days after service of summons. Respond w/in 30 days after service of RFA. Informal agreement to extend time OK, confirm in writing.  Unless notice of motion is given w/in 45 days of service of response, the requesting party waives any right to compel further response to requests for admissions.

· W/draw or amend admission: only upon leave of ct & after notice given to all parties.  Ct will grant only if admission was result of mistake, inadvertence, or excusable neglect & party obtaining admission wont be substantially prejudiced in maintaining that party’s action or defense.  Otherwise, admission = conclusively established 

· No response: if party fails to admit & but later admission thereafter proves genuineness of that doc or truth, party requesting admission may move ct for order requiring party to pay reasonable expenses incurred in proving + L fees.  Limitation: objection to request sustained or response to it waived, admission sought was of no substantial importance, party failing to make admission had reasonable ground to believe that party would prevail on matter or other good reason for failure to admit 
· ALL RESPONSES to written discovery must be verified.  Verify responses: extra pg attached at end saying I hereby verify that all responses are true & correct….  verification page will be used in SJ & at trial.  In WORST CASE scenario, send it w/o verification form, AND call L & ask if you can send verification form later.  NEVER just hope no one will notice if wasn't verified or you could get screwed

Demands for Inspections 

· Demanding rt to inspect every tangible thing.  Ex: Bank statements (shows they were moving money around anticipating to buy lots of broccoli), correspondence, employee records, machinery/equipment, emails, broccoli, etc 

· No limit!  Don’t want to make 1000 demands though b/c it will piss off judge. 

· Timing: 30 days to respond to inspection demands.  If I fail to serve my responses w/in 30 days, I waive all objections & OC will bring motion to compel.  Other side now has 45 days to do something w/ your answer: i.e., motion to compel.  If they don’t make motion to compel w/in 45 days, then they waive.

· NOTE: If you give even 1 pg of privileged material to other side ( malpractice!!!

· Respond:  Object.  We will produce.  We won’t produce.

· Ex:  propound all emails b/t X & Y.  - Objection, over broad, what do you mean every email? … Objection, ambiguous… objection, proprietary…

· Serve amended inspection demand.  Then ask judge for an order to compel

· Q) Can party black out certain parts of doc? – They can try.  Then we will talk on phone in meet & confer re whether to file a motion to compel.

Discovery Motions

· 2 Kinds of Motions in discovery: 1) Motion to Compel (by person seeking discovery); 2) Motion for Protective Order (by person seeking to avoid discovery) ( attach declarations

· Attach: (1) their answer/request as exhibit: cover page of rog, photocopy page w/in rog that I don’t like; (2) their verification page, (3) declaration, & (4) I lodge the [proposed] Order.  

· Inadequate depo responses: photocopy depo transcript cover page, transcript pages in Q & ct reporters certification at back of transcript 

· Verification page: diff from verified complaint: don’t have to verify it.   It is an extra page at end of responses. It says, “I Neyleen Ortiz, asst gen manager at Ortiz corp. reviewed responses herein & verified accuracy.  All info is true & correct of my personal knowledge.”   

· Declarations: attach to motions to compel. Paragraph 1 establishes who you are.  Paragraph 2: certify truth. Next, every sentence in fact statement cited to declaration must be in declaration.  Keep writing in 1st person!  Last sentence- declare under penalty of perjury.  If CA case, I don’t have to say under laws of CA b/c it is understood.  However, if I’m in MN & sending it in, since it is dated in MN, I must say making declaration under penalty of perjury under laws of CA.  Insert date & city & state (CA). If you fail to do this, other side will make motion that my declaration shouldn’t be allowed! 

· Q) Forget to attach important exhibit/declaration/etc? – Other side should make motion that declaration shouldn’t be allowed! Even if they don’t make a motion, they can go to ct & say its common sense to attach.  All your facts, will be thrown out & judge won’t look to them.

· Meet & Confer:  required before filing motion, Ok via phone.  Write letter & fax & mail other party to confirm it: summarize conversation.  This serves as advance notice of motion.

· Timing: Must respond w/in 30 days. 

· Lodge: lodging proposed order.  When you file it, it is part of case.  Order is kept separately & if judge grants it, it will be filed as separate order.  If judge doesn't grant, ct will shred it.

Ex Parte
· Ex parte app: Ct action taken by 1 party w/out notice to the other usually for temporary or emergency relief (ex: ex parte hearing/injunction). 

· Pages: Under 5 pages.  Ideally, keep it at 3 pages!  Judge reads it in morning when he arrives so if you don’t keep it short, it will take lots of time & judge will be pissed.

· 2 things that MUST be in Ex Parte Application: 

· 1) Good Cause - Judge wants to know why you waited until last minute  

· 2) Notification - Obligation under code to tell other side when you're going to ct, where, & why you're making Ex Parte App.  Notice: by at least 10am day before – OK to leave message w/ secretary.  Ask what their response is, if they'll be there; if they agree or disagree with the relief. Inform ct of all of this  (keep a copy of notification for yourself) 

· Reason for ex parte: Change in facts (sanctions, injunctions, etc), trial date approaching, all discovery over  & deadline is sooner than 21 days, SJ deadline is approaching. 

· Surreply: vicious litigation, use ex party to ask for specific amt of pages, say, please can I have 3 pages.  This is rarely requested &/or granted.   

CRCT 379 Ex Parte App. Must attach: affidavit or declaration showing that, w/in applicable time period, you informed (at least made good faith attempt) OC when/where app would be made specifying efforts made to inform OC; unless for reasons specified, applicant not required to inform OC.  

· Time: A party seeking ex parte must notify all parties no later than 10:00 a.m. the ct day before ex parte appearance, absent a showing of exceptional circumstances that justify a shorter time for notice. If in unlawful detainer proceeding: shorter notice OK if reasonable.  

· Filing & presentation of ex parte app: clerk must accept ex parte app for filing 

· Contents of app: state Ls name/address/phone #; If ex parte has been made to ct but refused, any subsequent app of same character or for same relief, although made upon alleged diff state of facts, must include full disclosure of previous apps & ct's actions.  

· Notice:  state w/ specificity the nature of relief requested & date/time/place for presentation of app & must attempt to determine whether OC will appear to oppose app. Include declaration:  notice given, including date/time/manner, & name of party informed, relief sought, response, & whether opposition is expected; or why notice should not be required.  If notice was provided later than 10:00 a.m., declaration re notice must explain: exceptional circumstances that justify shorter notice 

· Required docs: declaration re personal knowledge of notice (must make affirmative factual showing - competent testimony via personal knowledge of irreparable harm, immediate danger, statutory basis for relief), memo of points & authorities; & proposed order.  

· Service: serve ex parte app or written opposition at first reasonable opportunity. Absent exceptional circumstances, no hearing may be conducted unless such service has been made.  

· Personal appearance requirements: Must personally appear unless: memo of points & authorities in excess of applicable page limit; Setting of hearing dates on alternative writs & orders to show cause; & Stipulations by parties or other orders of ct.

Order Shortening Time - Most common type of ex parte app 

· Ex: running on deadline & only 8 days until discovery ends.  I rely on L to send me responses in exchange for me not filing motion.  He sends it w/ all objections at end of time - He took advantage & lied at my expense.  Prob is that now I don’t have time for response.  -- I bring ex parte app for order shortening time.  Explain to judge what happened- we have emergency re deadline here, we have had so many extensions. Etc.  Please grant order shortening time so I only need to get motion to you 9 days before hearing.  Judge often grants these.

· Ex: I take depo of someone flying in from Switzerland, scheduled to leave Mon but he didn’t answer any Qs - stonewalling. Regular option: file Motion to Compel & make him return for another depo.  Impossible here. So, file motion to shorten time to take another depo before he leaves on Mon.  

· NOTE: always meet & confer

Depositions
· Practical info: write up full outline of Qs to keep self on track.  When deponent gets tired, take a break. NOTE: always ask: “anything else, what else”  - do this once or twice b/c everyone likes to be liked & they will not want to disappoint you by not having more to say.

· Questioning: Don’t want ambiguous/compound Qs b/c don’t want OC at trial to say too difficult to tell what client is answering.  Ok to ask amorphous or ambiguous Qs but cant use them –may still want to ask though if you are setting up next Q.  4:30 shadow: deponent getting tired & less defensive- more likely to let more stuff slide than at 10am

· Objections: Any time you hear objectionable Q, object & give a reason.  Generally, after you object (for record), allow client to answer anyway; unless re proprietary info or privilege – then don’t answer!

· NOTE: Jury will be given the transcript from epo

· Depo Notice: include subjects at depo - spell out in gen form areas the depo will cover.  If you don’t do this, they will object to those grounds b/c not noticed.

· Corp. depo: Spell out issue areas & request that Person most Knowledgeable (PMK) for issues show up for depo.  If corp. has 3 PMKs, depos all 3.  Corp. will have all 3 people deposed b/c don’t want others to say wrong thing since they aren’t knowledgeable.

· NOTE: I don’t have to be courteous & ask what day works for you for depo. Ask though!  

Hypo: Fischer represented young fuck who had auction online business. Asks client if he’d been in trouble before, he said no.  At trial, OC asks if he’s been arrested, he says no.  OC asked if he’d been arrested for drunk driving - yes.  Had Fischer known, he could’ve objected immediately upon OC requesting info about priors.  Objection, irrelevant not related to auction issue at hand. 

CCP 2017.720 Depo: may be taken stenographically unless parties agree or ct orders otherwise.


CCP 2017.730:  Upon a noticed motion, ct may order use of technology in conducting discovery: complex/exceptional case, parties stipulate/ct orders authorizing technology if it would: promote cost effective/efficient discovery; no undue expenditure of time/$; no undue economic burden; promotes open competition among vendors & provides high quality service; no unnecessary services, hardware, software.  Upon order, discovery may be conducted via e- communication. 


CCP 2017.740 Service provider. Appointment: If service provider is used & compensated by parties in discovery, ct shall appoint person. If parties don’t agree on service provider, each party shall submit 3 nominees for appointment, w/ K acceptable to nominee. Ct shall appoint service provider from among nominees. Ct may condition appointment on acceptance of modifications in terms of K. If no nominations are received from parties, ct shall appoint service providers.  Removal: Upon noticed motion & showing of good cause, ct may order removal of service provider or vacate agreement b/t parties & service provider, or both, effective date of order. 


**CCP 2025 Depos.  Oral depos OK: D may serve depo notice any time after D has been served or appeared in action.  P may serve depo notice any date, 20 days after service of summons or upon Ds appearance.  

· Location: Natural person - taken w/in 75 miles of deponents residence, or in county where action is pending & w/in 150 miles of deponents residence. Party desiring to take depo may make motion for order that deponent attend depo at place more distant.  Attach declaration showing reasonable & good faith attempt at informal resolution; including: who selected forum, who’s testifying at trial, convenience of deponent, feasibility of conducting depo by written Qs or other discovery method, # of depos sought at more distant place, expense.  Org – w/in 75 mils of orgs PPB in CA, w/in county where action is pending & w/in 150 miles of office.  Unless consent otherwise. 

· Notice: address/date/time of depo; deponent names– address, phone, etc; record/video depo 

· Monetary sanction 2023 if unsuccessfully makes/opposes motion to increase travel limits for deponent unless such imposition of sanction is deemed unjust

· Date: depo date at least 10 days after service of depo notice.  If party giving notice of depo is a subpoenaing party, & deponent is a W commanded by depo subpoena to produce personal records of consumer, depo shall be scheduled for at least 20 days after issuance of subpoena.  

· Objection: If party doesn't comply, waives any error or irregularity unless that party promptly serves a written objection specifying that error or irregularity at least 3 days before date for which depo is scheduled.  If objection is made 3 days before depo, that party must make personal service of objection.  

· Depo via phone or other remote electronic means ok 

· Protective order: protect from unwarranted annoyance, embarrassment, or oppression, or undue burden & expense.  May include: depo not be taken at all or at diff time, video of depo taken, depo taken at place other than specified, certain matters not be inquired into, scope limited to certain matters, writings/tangible things in depo notice not be produced, inspected, copied, designated person excluded from attending depo, trade secret or confidential research not disclosed, sealed docs, 

· Sanctions: If after service of depo notice, party w/out having served a valid objection fails to appear or to produce docs, party giving notice may move for order compelling deponent’s attendance & testimony, & production for inspection.  In motion include: facts showing good cause, declaration. Ct will impose monetary sanctions if granted.  If party fails to obey order compelling attendance, ct may: sanction, E/terminating/monetary sanction.

· Depos are under oath.

· Recorded: area must be large, adequately lighted & quiet.  Operator may be employee of law firm.  Operator cannot distort image/sound.  Begin depo w/ oral/written statement on camera including operators/employer’s name, address, date, time, place, caption, name of deponent, stipulations, etc.  Counsel must ID selves & oath administered on camera.

· If deponent stonewalls: party seeking answer may (1) adjourn depo or complete examination on other matters w/out waiving right at a later time to move for order compelling that answer or production. (2) Move ct for order compelling answer or production, no later than 60 days after completion of record of depo & declaration stating facts showing good faith attempt at informal resolution.  Notice of motion to all parties & deponent (orally at examination or subsequent service in writing).   Include certified copy of transcript if videotaped & relevant.

· Suspend depo: must have stipulation by all parties present unless moving for protective order. 

· Stenography: depo shall be transcribed.  The party noticing depo shall bear cost.  Reporter must keep notes for at least 8 years from date of depo. Copies must be available to all parties.  Stenographic is official record, even if audio recording.  Depo officer must send written notice when the original transcript of testimony is available for reading, correcting, signing.  For 30 days following each notice, the deponent may change form or substance of answer to a Q & may approve/disapprove depo transcript by not/signing 

· If no stenographic transcription: if deponent fails to contact officer w/in allotted period, or expressly refuses by signature to ID depo, depo must be given same effect as if signed.  A reasonable motion to suppress depo, + declaration stating facts showing reasonable & good faith attempt at informal resolution of each issue presented by motion, ct may determine that the reasons given for the refusal to sign require rejection of depo in whole or in part.

· Depo officer must certify on transcript of depo or in writing accompanying audio/video, that deponent was duly sworn & that transcript is true record of testimony given.

· Any party may use depo to contradict or impeach testimony of deponent as a W.

· Any party may use for any purpose the depo of any person/org, if ct finds: deponent resides 150+ miles from place of trial; deponent is exempted/precluded on grounds of privilege from testifying, disqualified from testifying, dead/unable to attend/testify b/c of physical/mental illness, reasonable diligence is unable to procure deponents attendance; exceptional circumstances exist that make it desirable to allow use of any depo in interests of justice & in re to importance of presenting testimony of Ws orally in open ct; use of video recording OK re expert; substitution of parties doesn't affect right to use depo previously taken.  All depos taken in initial action may be used in subsequent action as if originally taken in that subsequent action.  A depo previously taken may also be used via E code.

· Depo shall be conducted under supervision of officer authorized to administer an oath &: financially interest in action, not relative or employee of any L of parties; no breach of loyalty (i.e., collecting personal data/ID); any objections to qualifications of depo officer shall be waived unless made before depo begins or as soon thereafter as becomes known or could be discovered by reasonable diligence.  Violations may result in a civil penalty of up to 5k 

Expert Witnesses
· Expert's Report: submitted, drafted by expert him/herself to other side (expert may be kept out of trial).  Other side reads Expert Report & try to pick apart/discredit your expert. How? 

· a) Argue expert doesn't know what s/he is talking about.  Based on background checks, books written, etc. So make sure to know all about your expert  

· b) Argue expert's report is babble/irrelevant  

· c) Try to discredit them during Deposition  

· d) Find counter W’/counter-experts 

· Evidentiary Objections: IE - P's or D's Expert is unqualified; this info is readily available & they're not really an expert; etc.  If objection is not made, expert could still be ripped up in trial or depo's (may be risky b/c expert will be coached for trial & depo's)

CCP 2034 Expert W  

· 2034.210 After setting trial date, any party may obtain info re trial Ws.  Mutual & simultaneous production for inspection & copying of all discoverable reports/writings if any made by expert in course of preparing that experts opinion. 

· 2034.220. Make demand for exchange of info no later than 10th day after initial trial date set or 70 days before trial date.  Whichever is closer to trial date.   

· 2034.230.  Demand Requirements: specify date for exchange of lists, expert trial declarations, & any demanded production of writings.  Specified date of exchange must be 50 days before initial trial date, or 20 days after service of demand, whichever is closer to trial date. 

· 2034.240.  Serve the demand on all parties who have appeared in action 

· 2034.250 Protective Order.  Party who has been served may promptly move for protective order. Motion + meet & confer. Protective order re: demand quashed b/c not timely served; date of exchange be earlier/later than specified in demand; exchange made only on specified terms/conditions; production/exchange of reports/writings of experts made at diff place/time; party reduce list of employed/retained experts.  

· 2034.260 Expert W exchange. Exchange of expert W info must include: names/addresses of expected experts; expert W declaration signed by L for party designating expert under penalty & brief narrative statement of (a) qualifications of expert & (b) gen substance of testimony expert is expected to give; & representation that expert has agreed to testify at trial & is sufficiently familiar w/ action to submit meaningful oral depo re specific testimony, & statement of hourly fee for providing depo testimony. 

· 2034.270. Demand for production of reports/writings also OK 

· 2034.280. Supplemental expert W list OK w/in 20 days after exchange, include name/address of experts, expert declaration. Experts must be available immediately for depo

· 2034.290. Don’t file demand exchange w/ ct.  Party demanding shall retain both original demand & proof of service until 6 months after final disposition of action.  

· 2034.300. Upon objection, trial ct shall exclude from E the expert opinion offered by party who failed to: list W as expert, submit expert W declaration, produce reports & writings of expert, make that expert available for depo.

· 2034.310. Party may call as W at trial an expert not previously designated if: expert is designated by another party & thereafter deposed OR expert is called as W to impeach testimony of expert W offered by any other party at trial. 

· 2034.410. Any party may take depo of any person on list. 

· 2034.420. Depo of expert shall be taken at place w/in 75 miles of courthouse.  On motion for protective order & showing of exceptional hardship, ct may order that the depo be taken at more distant place 
· 2034.430 Experts fee. Paid reasonable/customary fee for time spent. Late L: If expert’s L is late to depo, experts reasonable & customary fee must be paid by that tardy counsel.  Hourly or daily fee charged to tardy counsel shall not exceed the fee charged to party who retained the expert.  Daily fee: charged for full day of attendance at depo where expert was required to be available for full day & expert had to forego all business otherwise have conducted. 

· 2034.440. Party designating expert must pay: cost of preparing for depo & traveling to depo

· 2034.450. Party taking depo of expert must send depo notice w/ pay of experts fee based on anticipated length of depo, or pay that fee at commencement of depo.  If depo takes longer than anticipated, expert must be paid w/in 5 days of receipt of itemized statement from expert

· 2034.460. Depo notice + expert W payment requires party employing or retaining expert to produce expert for depo.  If party noticing depo fails to pay experts fee, expert shall not be deposed at that time unless parties stipulate otherwise 

· 2034.470 Excessive fees. If fee is unreasonable, move for order setting the compensation of that expert. Notice of motion given to expert + Meet & confer declaration providing (a) proof of ordinary & customary fee charged & received by that expert for similar services provided; (b) total # of times the demanded fee was charged & received by that expert; (c) frequency & regularity w/ which presently demanded fee has been charged/received w/in 2 year period.  If ct determines fee unreasonable, ct shall set fee.  Monetary sanction 2023.010
Summary Judgment – Post Discovery Stage

· Every case has 2 parts: law & facts

· Summary Adjudication: trying to get only a few issues in case thrown out 

· SJ: trying to get judge to throw out entire case; arguing there is no genuine issue of material fact & upon which movant is entitled to prevail as matter of law.  

· Page limit: 20 pages; Opposition: up to 15 pages; Reply: up to 10 pages 

· Rocket docket: try to get cases finished in 1 year.  Keep discovery/trial dates in mind when scheduling/sending out SJ

· Case brief: predicts what trial will be.  Both sides give to judge; tells judge the facts, issues in dispute & law.  Sometimes judge will want a combined case brief – work w/ other side & all the non-secret stuff will be included; include a paragraph w/ facts in dispute. Also give judge stuff under seal – secret stuff for judges eyes-only, include affidavits/Ws info, etc.

· Prob w/ SJ: waste of client’s money; if you don’t have good claim, you will piss judge off for wasting time & he may be more apt to dismiss all requests rather than grant 1 or 2.

**CCP 437c Summary Judgment:  Timing: file SJ: 60 days after complaint filed & w/in 75 days before hearing. Last day to hear SJ motion: 30 days before trial.  Opposition has 14 days to respond before hearing.  Reply due 5 days before hearing. By mail: Add 5 days if in CA; add 10 days if outside CA, add 20 days if outside US.  Add 2 days if by fax, email or overnight delivery. 

· Failure to Comply: Denial of SJ motion – re motion. Grant SJ motion – re opposition.
· SJ Granted: 1) Material facts are undisputed; & 2) W/ these facts, Law says I win 

· SA: Ok to raise by itself or w/ SJ.  Limitation: party may not move for SJ based on issues asserted in prior motion for SA & denied, unless that party establishes newly discovered facts or circumstances or a change of law supporting issues reasserted in SJ motion.
· Appeal form SJ judgment: w/in 20 days after service petition for review.
Rule 342 SJM.  Motion for SA: OK to reference & depend upon same E in SJ, OK to file SJ & SA simultaneously. Content in notice of motion & separate statement of undisputed material fact: specific COA, affirmative defense, damages, issues of duty.  Motion must contain: (1) Notice of motion by moving party for SJ or SA or both; (2) Separate statement of undisputed material facts; (3) Memo of points & authorities; (4) E; & (5) Request for judicial notice.  (6) Proposed Order.  ( include above docs in opposition to motion EXCEPT the notice motion & proposed order!

· Separate Statement of Undisputed Material Facts: ID each CoA, claim, issue of duty or affirmative defense, & supporting material fact. 2 columns. 1st column (on left) has undisputed facts & 2nd (on right) has source of where undisputed fact found- reference to exhibit, title, page, & line numbers. 

· Opposition - separate statement: 2 columns. 1st column (on left) moving party’s material facts verbatim w/ E below.  2nd column (on right) state “un/disputed". If disputed, state nature of dispute w/ E supporting your position (citation to exhibit, title, page, & line numbers).  

· E: If E exceeds 25 pages, it must be in separately bound volume w/ table of contents. 

CRCT 343 & 345 Evidentiary Objections. A party objecting to E in SJ motion must submit objections in writing under rule 345 or make arrangements for ct reporter to be present at hearing & must (1) state pg/line number of doc to which objection is made, & (2) grounds of objection w/ specificity. Time: filed & served no later than 4:30 p.m. on 3rd court day preceding hearing

Girard v. Ball (1981) P challenges dismissal of suit by SJ, argues improper b/c facts support triable issues of material fact. D supplied equipment called for by K – electrical power. P used such for initial 90-day period per K but continued use. Per oral agreement, continued use OK for additional monthly fee – failed to pay 7 months worth. Appeal: b/c the persons who entered K concurred on terms & there was actual performance (so no damages) of agreement, there could not be any misrepresentation. B/c no misrepresentation, there could be no falsity on Ds part.  Therefore, element of reliance is unsatisfied. I: triable issue of material fact? Consider Inferences. Held: no misrepresentation, fraud, deceit, or issues of material fact to base an action.

- Inferences must be considered!

Motion in Limine
· Motion in Limine: motion made at start of trial asking judge to keep certain E from being introduced in trial (usually in crim cases). Done right before jury comes in. 5 pages each – quick points.  

· NOTE: A successful appeal on judgment of motion in limine can get a whole decision thrown out!

· Ex: E that 3 people died in building, we don’t deny it, but it will be prejudicial to allow it in.

Jury Instructions
· NOTE: don’t memorize or know their number.  Lodge (not submit) these w/ ct.

· Lodge: to put or bring (info, complaint, etc.) before a court 
· If case raises issue not in jury instruction book, you can write the jury instruction for that issue. You must do research re issue for CA cases, 

CA Civil Jury Instructions 1.00 Duties of Judge & Jury: It is your duty to follow the law. As jurors it is your duty to determine the effect and value of E & to decide all Qs of fact. You must not be influenced by sympathy, prejudice or passion.  

CA Civil Jury Instructions 1.00.5 Jury forbidden to make independent investigation: You must: decide all Qs of fact from E received in this trial & not from any other source; not make any independent investigation of facts or law or consider or discuss facts if there is no E. that you must not on your own visit the scene, conduct experiments, or consult reference works for additional info.  
CA Civil Jury Instructions 1.01:  If any matter is repeated or stated in diff ways in instructions, no emphasis is intended. Do not draw any inference b/c of a repetition.  Do not single out any individual R or instruction & ignore the others. Consider all the instructions as a whole & each in the light of others.  The order in which the instructions are given has no significance as to their relative importance.   

CA Civil Jury Instructions 1.02 Statements of Counsel; stipulation to a fact, E, insinuations of Qs:  Statements of counsel are not E; unless stipulated or admitted by counsel.  Do not speculate re answers to Qs to which objections were sustained or reasons for objections.  Do not consider any E that was stricken;  stricken E must be treated as though you had never known of it. A suggestion in a Q is not E unless it is adopted by answer. A Q by itself is not E. Consider it only to extent it is adopted by answer.   

CA Civil Jury Instructions 1.03 Entity not to be prejudiced:  The fact that a __________ (corp, business assoc or public entity) is a party must not prejudice you in your deliberations or verdict.  Do not discriminate b/c a __________ (corp, business ass or public entity) & natural individuals. Each is a person in eyes of the law & entitled to the same fair & impartial consideration & to justice by the same legal standards.  
CA Civil Jury Instructions 1.10 Pronoun form: The pronouns used in instructions, if applicable as shown by text of instruction & E, applies to a [corp] [or] [public entity] [or] [business asso].   

CA Civil Jury Instructions 1.20 P & D:  The words "P" & "D" apply to each P & to each D, respectively, except as you may be otherwise instructed.   

CA Civil Jury Instructions 2.00 Direct & Circumstantial E; Inferences: E: testimony, writings, material objects or other things presented to senses & offered to prove existence or non-existence of fact.  E is either direct or circumstantial. Direct E: proves a fact w/out an inference &, if true, conclusively establishes that fact. Circumstantial E: proves a fact from which an inference of existence of another fact may be drawn.  Inference: deduction of fact that may logically & reasonably be drawn from another fact or group of facts established by E.  The law makes no distinction b/t direct & circumstantial E re degree of proof required; each is a reasonable method of proof. Each is respected for such convincing force as it may carry.   

CA Civil Jury Instructions 2.01 Weighing Conflicting Testimony: You are not required to decide any issue according to testimony of a number of Ws, which does not convince you, as against the testimony of a smaller number or other E, which is more convincing to you. The testimony of 1 W worthy of belief is sufficient to prove any fact. This does not mean you are free to disregard testimony of any W merely from caprice or prejudice, or from a desire to favor either side. It does mean that you must not decide anything by simply counting the number of Ws who have testified on opposing sides. The test is not the number of Ws, but the convincing force of E.   

CA Civil Jury Instructions 2.02 Failure to Produce Available Stronger E:  If weaker & less satisfactory E is offered by party, when it was w/in such party's ability to produce stronger & more satisfactory E, the E offered should be viewed w/ distrust

CA Civil Jury Instructions 2.03 Willful Suppression of E: If you find that a party willfully suppressed E to prevent its being presented in this trial, you may consider that fact in determining what inferences to draw from the E.   

CA Civil Jury Instructions 2.04 Failure to Deny/Explain Adverse E:  In determining what inferences to draw from E you may consider, among other things, a party's failure to explain or to deny such E.   

CA Civil Jury Instructions 2.05 Limited Admission of E: [Certain E was admitted & limited to 1+ parties. Do not consider it as to any other party.]  [Certain E was admitted for a limited purpose. Do not consider it for any other purpose.]  Your attention was called to these matters when E was admitted.   

CA Civil Jury Instructions 2.06 Depo Testimony: You must consider that testimony as if it had been given here in court.   

CA Civil Jury Instructions 2.07 Rogs: You must consider rogs & answers as if the Qs had been asked here in court.   

CA Civil Jury Instructions 2.08 Request for Admissions: All facts expressly admitted/denied by party must be accepted as conclusively proved

CA Civil Jury Instructions 2.09 Stipulated Testimony: Consider stipulated testimony as if it had been given here in ct.  A stipulation is an agreement [b/t] [among] counsel as to matters relating to trial.

CA Civil Jury Instructions 2.20 Believable W: You are the sole & exclusive judges of believability of W & the weight to be given the testimony of each W.  In determining the believability of a W you may consider any matter that proves/disprove the truthfulness of W testimony, including but not limited to the following:  demeanor & manner of W while testifying; character & quality of that testimony; extent of capacity of W to perceive, to recollect, or to communicate any matter about which W testified; opportunity of W to perceive any matter about which W has testified;  existence/nonexistence of a bias, interest, or other motive; in/consistent statement previously made by W w/ testimony of W;  non/existence of any fact testified to by W;  attitude of W toward this action or toward giving of testimony;  admission by W of untruthfulness; character of W for honesty or truthfulness, or their opposites. Ws prior conviction of felony.

CA Civil Jury Instructions 2.21 Discrepency in Testimony: Discrepancies in Ws testimony or b/t such Ws testimony & that of other Ws, do not necessarily mean that W should be discredited. Failure of recollection is common. Innocent mis-recollection is not uncommon. 2 persons witnessing incident/transx often will see or hear it diff. Whether a discrepancy pertains to important matter or to something trivial should be considered by you.   

CA Civil Jury Instructions 2.22 W willfully false: A W false in one part of testimony is to be distrusted in others. You may reject entire testimony if willfully testified falsely on a material point, unless, from all E, you believe the probability of truth favors testimony in other particulars.   

CA Civil Jury Instructions 2.24 Believability of W; conviction of felony: If W was convicted of felony, you may consider it only for purpose of determine believability of that W. Such conviction doesn't destroy/impair a Ws believability.

CA Civil Jury Instructions 2.25 Extrajudicial admissions, cautionary instruction: A statement made by party before trial which prove/disprove material fact in this action & is against such party's interest = admission. E of oral admission not made under oath should be viewed w/ caution

CA Civil Jury Instructions 2.26 admissions implied from silence/evasion: Re statement re such party’s conduct; if they heard/understood statement; had reasonable opportunity to reply; in physical/mental condition to reply; statement made under circumstances that would normally call for an answer, you may, not required to, infer the party adopted the statement or believed it to be true.  

CA Civil Jury Instructions 2.27 No unfavorable inference form exercise of privilege 
CA Civil Jury Instructions 2.28 Limited purpose of E of settlement w/ W: Consider such E solely for purpose of showing a fact from which an inference may, need not be draws of any interest/bias on part of W. May not be considered as admission of liability for any loss/damage.
CA Civil Jury Instructions 2.40 Expert testimony: W w/ special knowledge, skill, experience, training or educ in particular subject = expert. In determining what weight to give such opinion, consider the qualifications & believability of W, facts/materials upon which each opinion is based, & reasons for each opinion.  If you find that any fact has not been proved, or disproved, you must consider that in determining the value of opinion. Likewise, you must consider strengths/weaknesses of reasons on which it is based.  Limitation: you may not arbitrarily or unreasonably disregard experts testimony in this case which was not contradicted. unless you find it is not believable, it is conclusive & binding 

CA Civil Jury Instructions 2.41 Weighing Expert testimony: In resolving conflict in testimony of expert W, you should weigh opinion of one expert against another. In doing this, consider qualifications & believability of each W, reasons for each opinion & matter upon which it is based.   

CA Civil Jury Instructions 2.42 Hypos: Hypo: Q in which expert W is asked to assume that facts are true & give his opinion.  If any fact assumed in 
Q has not been established by E, determine effect of that omission upon value of opinion based on that fact

CA Civil Jury Instructions 2.43 Statements by patient to Dr: If statement made by patient made for purpose of diagnosis/treatment, E may not be considered as proof of truth of facts stated, consider it only to extent it doesn't show the info upon which the Dr’s opinions are based.  May consider patient’s statements re state of mind, emotion or physical sensation, admission as proof of truth of matter asserted.

CA Civil Jury Instructions 2.60 Burden of Proof & preponderance of E: P has burden of proving by a preponderance of E all the facts necessary to establish:  essential elements of each separate claim. P has burden of proving by a preponderance of E all the facts necessary to establish the nature & extent of damages/injuries claimed to have been suffered, elements of Ps damage & amount thereof.  Preponderance of E: E that has more convincing force than that opposed to it. If E is so evenly balanced you are unable to say the E on either side of issue preponderates, your finding on that issue must be against the party who had the burden of proving it.

CA Civil Jury Instructions 2.61 Admitted liability: If D admitted liability for Ps injury, you must determine: What injury, if any, P sustained that was caused by accident, incident, & amt of damages, if any, to which P is entitled as compensation for such injury. The admission of liability should not prejudice you for or against D.   

CA Civil Jury Instructions 2.62 Burden of Proof & Clear & Convincing E: P has burden of proving all the facts necessary to establish (list the facts).  Clear & convincing E: E of such convincing force that it demonstrates, in contrast to opposing E, a high probability of truth of fact[s] for which it is offered as proof. Such E requires a higher standard of proof than proof by preponderance of E.
CA Jury Instructions 3.00 Negligence: Elements: D was negligent, Ds negligence was a cause of injury, damage, loss or harm to P.

CA Jury Instructions 3.10 Negligence & Ordinary Care: Negligence: doing/failing to do something which a reasonably prudent person would not do, under similar circumstances – failure to use ordinary/reasonable care.

CA Jury Instructions 3.11 Test for determining negligence: Ask: whether or not, if person of ordinary prudence had been in same situation & possessed same knowledge, he would have foreseen/anticipated that someone might have been injured by or as a result of such action/inaction. If answer to that Q is "yes", & if action/inaction reasonably could have been avoided, then not to avoid it would be negligence

CA Jury Instructions 3.12.1 Duty to anticipate crim conduct of TP: If possibility of harm caused by crim conduct of TP is, or in exercise of due care should be, reasonably foreseeable, it is negligence to fail to use reasonable care to prevent such crim act from causing injury/damage.   

CA Jury Instructions 3.13 Rt to assume other’s good conduct: Every person exercising ordinary care, has right to assume that every other person will perform his duty & obey the law, and in absence of reasonable cause for thinking otherwise, it is not negligence for such a person to fail to anticipate accident which can occur only as result of a violation of law/duty by another person.  
CA Jury Instructions 3.14 Rt to assume others normal faculties: A person exercising ordinary care has right to assume that other persons are ordinarily intelligent & possessed of normal sight & hearing, in absence of reasonable cause for thinking otherwise

CA Jury Instructions 3.16 E of custom in relation to ordinary care:  E re whether a person conformed or did not conform to custom that had grown up in a given locality or business is relevant & ought to be considered, but is not necessarily controlling on issue whether such person was negligent. That issue must be determined by standard of care.

California Civil Jury Instructions 4.00-4.45
CA Jury Instruction 4.00 RES IPSA LOQUITUR -- NECESSARY CONDITIONS: Re negligence, must decide whether the accident/injury occurred under following conditions:  1) it’s the kind of accident/injury which ordinarily does not happen unless someone is negligent; 2) it was caused by agency or instrumentality in Ds exclusive control, and which was not mishandled or its condition otherwise changed after D relinquished control; & 3) the accident/injury was not due to any voluntary action or contribution on part of P which was the responsible cause of Ps injury. If these conditions to exist, you are instructed as follows:  
JURY INSTRUCTION 4.01 RES IPSA LOQUITUR -- ACCIDENTAL OCCURRENCE DENIED: P claims it caused P to suffer injuries; D denies it. If you find there was an accident/incident & P was injured thereby, you must determine whether accident/incident occurred under following conditions: 1) it is the kind which ordinarily does not happen unless someone is negligent; 2) it was caused by agency or instrumentality in Ds exclusive control & 3) it] was not due to any voluntary action or contribution on the part of P which was the responsible cause of Ps injury.
JURY INSTRUCTION 4.02 RES IPSA LOQUITUR -- PERMISSIBLE INFERENCE OF NEGLIGENCE.  From happening of accident/injury, you may, but not required to, infer that a cause of occurrence was some negligent conduct by D.  However, you must not find that a cause of occurrence was some negligent conduct by D unless you believe, after weighing all E in case & drawing such inferences therefrom as you believe are warranted, that it is more probable than not the occurrence was caused by some negligent conduct by D.  

JURY INSTRUCTION 4.03  RES IPSA LOQUITUR -- PRESUMPTION OF NEGLIGENCE: You must find from happening of [accident] [incident] involved that a cause of occurrence was some negligent conduct on part of D.  
JURY INSTRUCTION 4.30 EXPRESS ASSUMPTION OF RISK:  If, before an event occurred in which P was injured as a result of Ds negligence, P had expressly assumed the risk of such injury by specifically agreeing w/ D that P would not hold D responsible if injury should be caused by Ds negligence, P may not recover damages from D for that injury.  

JURY INSTRUCTION 4.40 DUTY OF ONE IN IMMINENT PERIL: A person who, w/out negligence on his part, is suddenly & unexpectedly confronted w/ peril arising from actual presence of, or appearance of, imminent danger, is not expected nor required to use same judgment & prudence required in exercise of ordinary care in calmer & more deliberate moments. Duty is to exercise care that an ordinarily prudent person would exercise in same situation. If at that moment he does what appears to [be the best thing to do, and if such choice & manner of action are same as might have been followed by ordinarily prudent person under same conditions, he did all the law requires. True even if in the light of after-events, a different course would have been better & safer.  

JURY INSTRUCTION 4.41 RESPONSIBILITY OF ONE CAUSING THE PERILOUS SITUATION:  When a situation of peril is caused by someone's negligence, & person in peril, acting under impulse of fear, makes an instinctive & reasonable effort to escape &, in so doing, injures self or TP, negligence that caused peril is deemed to be a cause of injury. This is true even if it might have appeared, or after event it may appear, from viewpoint of another person, that effort to escape was unwise.  
JURY INSTRUCTION NO. 4.45 VOLUNTARY UNDERTAKING--GOOD SAMARITAN R: A person who is under no duty to care for or render service to another but who voluntarily assumes such a duty, is liable to other for injury caused by failure to exercise ordinary or reasonable care in performance of that assumed duty.   

Final:

· How to stand out: cite to statutes ex: 2031 inspection demands

· When you talk about demurrer, make sure to discuss downside of demur.  Ex: we could demur but it is going to cost the client extra money.

· Don’t assume facts

· Use words like: probably, perhaps, it would seem, could, possibly.  Include timing, ex: we have a 30 day limit & should be able to get an extension from the other side.

· Try to remember 20 numbers.

· Know case names
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