I. Pre-client meeting

a. Research client to make sure they’re not a vexatious litigant
i. Defined as a pro per who loses 5 cases in 7 years.  In order to sue someone will need permission of judge. 

ii. Don’t want to represent a vexatious litigant because case can be tossed out or if you are a defense check to see if you’re dealing with a vexatious litigant (so you can save your client some money or saving your ass from being sued by your own client).  

iii. CCP 128.5 – can be sanctioned for frivolous tactics intended to cause undue delay.  Frivolous means totally and completely without merit for the sole purpose of harassing an opposing party.  Award is reasonable expenses & L’s fees re: presenting/opposing motion for sanctions.  Also can be sanctioned if bring a motion to sanction such as to harass or to cause unnecessary delay or needless increase in the cost of litigation
iv. Kim case: You are responsible under CA code to investigate clients & cases bringing before court.  P can be barred from bringing suit if vexatious litigant.  Court said that Ps case was devoid of merit/frivolous & court assessed sanctions against P.  
1. D’s alleged defamatory statements all took place in course of official duties, official proceedings – so said those were privileged.  

b. Check on Lexis or can send a clerk to go to court & view public records

II. Client Meeting
a. Make them comfortable, not too much time

b. Give the client the benefit of the doubt; will probably lie to you so remind them about ACP.  

c. Mention if they don’t become clients still privileged 

d. SOL check

i. Check to see when SOL is for each claim 

ii. If do not think going to take the case because there is a conflict, then make sure to tell them about the SOL.  If SOL coming up really soon, then will need to file a complaint, otherwise might get in trouble for malpractice.  

iii. Filing a complaint will stop the SOL clock.  SOL clock will stop regardless of whether or not served otherside (can get a 60 day extension to serve)  

e. Conflict Check
i. Truck case: not allowed to drop a smaller client if a more lucrative/conflicting client comes along without written consent.  Need to zealously represent your own client.  The firm owed a duty of loyalty and commitment to D and court held, having knowingly undertaken adverse concurrent representation, the firm could not avoid disqualification by withdrawing from the representation of the less favored client before the hearing on the motion to disqualify the firm.  
f. Discuss fees upfront – full disclosure 

III. After client and assess merits of the case:
a. MAKE SURE TO DO SOME BASIC INVESTIGATION TO ASSESS MERITS OF THE CASE – make sure not vexatious litigant 

i. GO ON CAL CIV DOCUMENT – might find out that your case is a year old and that same P has sued other Ds.  Can ask those people for their clients.  You might be able to end this on S.  

ii. See if the other atty has been disciplined.  

b. Steps to dump a client:

i. Let the client and judge know early

1. if it was because client was lying, need to let judge know in a way that does not disclose the merits of the case

ii. Speak to client and ask for a consensual withdrawal

iii. If they don’t allow one, then file for a non-consensual withdrawal

iv. SOL on legal malpractice case is 1 year, 2 years on oral K & 4 years on written K.  

c. Motion to be relieved as counsel: just motion & declaration stating reasons for withdrawing instead of a consensual withdrawal & lodge a proposed order. 

d. Kirsch case: P suing D.  arguing that because of D’s malpractice SOL on his claim ran.  But atty investigated the claim, determined it was no meritorious, received court order to withdraw.  Court said that the possibility of Ps recover was remote and atty’s determination that the action was not meritorious could not be characterized as manifestly erroneous.  The court held that atty did all he could to avoid the inference of lack of merit by delaying his nonconsensual withdrawal, and his delay in seeking the formal order did not reflect absence of due care but rather compliance with professional conduct rules.  The atty did everything possible to inform the client that his time was running out.  
i. Atty should not withdraw until he has taken reasonable steps to avoid foreseeable prejudice to the rights of his clients, incl. giving due notice to his client, allowing time for him to hire new counsel, delivering to client all papers and property
ii. When atty seeks to withdraw without consent of client there is inference that case has no merits, so should delay in filing nonconsensual withdrawal until client obtains other counsel.  
IV. Acting w/ Client’s Authorization

a. Client is the master of his case

b. For each step, make sure to look up the local rules/check codes in case they have changed 

c. Always inform client of all substantive issues and put everything in writing

d. L cannot make substantive decision (even if favorable) without client’s approval.  However lawyer can make procedural decisions without client’s approval.  

e. Should tell client about depos you’re going to take in case they have pertinent information 

f. Note: if client disagrees (to your detriment), provide writing to prove it was client’s choice.  
g. Blanton case: L entered binding arbitration on behalf of client and against client’s wishes.  In arbitration, client loses.  Do not commit to anything unless you have client’s authorization.  Court invalidates agreement to enter into binding arbitration.  P not bound by arb L signed, allegedly on her behalf because L acted against client’s wishes, no authority & deprived P of substantial right to jury trial.  L cannot impair the client’s substantial rights or the cause of action itself.  
i. Always tell your client: when there is an offer, dates such as trial (need to consult with client when setting date of trial)  
V. THE DEMAND LETTER
a. Now that you’ve accepted the case – 1st communication is the demand letter

b. State in demand letter:

i. Facts: what you did

ii. Law

iii. What we want – available remedies 

iv. Notification of possible lawsuit if failure to respond – attach lawsuit

v. Notice of liability for spoliation from this date on: make sure that the otherside preserves documents pertaining to the action described in the letter

1. Cedar Sinai case – P injured as a child.  Hospital said they don’t have records.  Ps saying that hospital intentionally destroyed evidence relevant to Ps malpractice action.  P amended complaint to add a tort claim for intentional spoliation.  Court does not allow for a separate tort COA for intentional spoliation: stating that ample punishment under laws of discovery.  Court thinks that a tort remedy would impose a number of undesirable social costs and would overshadow the underlying claims.  

a. Non-tort remedies include:
i.   Evidentiary inference that evidence destroyed by a party is unfavorable to that party

ii. The potent sanctions for abuse of discovery

iii. Punishment of atts who are involved in their client’s spoliation 

iv. Criminal penalties 

2. nothing more damaging to your case than spoliating evidence 

3. not considered spoliation if: ACP document, work product document, if the otherside does NOT ask for it, then don’t need to turn it in

vi. Use power verbs, be strong

vii. Never threaten criminal action in a civil suit – never say if you don’t comply with us we’re going to report you to the DA, it’s okay to say we’re going to sue you though (Ca rules of professional conduct 5-100)
viii. Never : put in demand letter communication that is not in furtherance of the objections of the litigation – otherwise can be sued for possible defamation.  
1. Nguyen case – P (company) suing D for leaving to go to another one/for stealing clients.  In demand letter, P refers to D’s prior criminal history of beating wife.  Court said these comments are not relevant to case & led to a suit for defamation.  

2. Silberg case – wife’s statement against husband were privileged because they furthered the objections of litigation – fell within litigation privilege.  (RE-READ)
3. CCP 47 – cited in Kim and Nguyen: LITIGATION PRIVILEGE - communication made in any judicial proceeding is privileged.  But not protected if communication is not in furtherance of the objections of the litigation.  Need to be connected with, or have some logical relation to the action.  (safe harbor: tremendous latitude but don’t go outside of it THAN CAN BE SUED FOR DEFMATION).    

VI. BRINGING THE ACTION - Complaint
a. Lawsuit is action.  Bring an action.  When D answers complaint, you call it a purported cause of action.  

b. Motion.  Not make a motion but bring a motion.

i. Opening brief of a motion is an opening brief.

ii. Files opposition to motion/opposition brief.  

iii. Reply brief/reply to opposition

c. Complaint/cross-complaint & answer = pleadings.  

d. Complaint & summons = process 

e. Complaint:

i. Format:
1. 12 pt minimum font, times new roman

2. correct margins

3. footer

4. check state and local rules

ii. Requirements in complaint:

1. decide on jdx:  federal or state (state court don’t need to plead jdx)
a. why in state?

i. Because you represent someone local

ii. More P friendly

iii. Federal judges are appointed 

iv. State court judges live in the same city, more sympathy 

v. But – federal courts are faster.  Federal judges are tougher.  Juries are smarter, more cosmopolitan.  Not as much prejudice because not living in the same city.  
vi. P will want to stay in sate court, D will try to remove to federal

b. Remove: remove from state to federal

i. If remove; make sure to answer in state court first since allowed to do a general denial and then remove.  If fed judge allows removal will not have to answer again.  
ii. To remove, do not need to ask or petition; you just need to give otherside notice, and send to federal court all papers sent from state to federal.  

c. Federal judges can remand 

i. Need to ask permission to remand

2. Venue – LA county or orange county 

a. Go where you think will get fairer trial but need to find nexus to the place.  Look at the people in the city.
3. Standing  
4. Exhausted Administrative Remedies

a. For certain kinds of complaint where there is an administrative agency that has authority to deal with it – need to go to them first and get a letter to sue.  Need to attach this letter in order to go to court.  
iii. make sure complaint is true and in good faith: basic investigation

iv. make sure to include all causes of action because if leave one out can’t bring it in at trial

v. 2 ways to file complaint:
1. CA Judicial forms – just check the boxes
2. complaint under CCCP: explicitly pleading all of the correct elements of the suit
vi. absolutely need a civil case cover sheet w/ complaint as proscribed in CRCT 3.220 if don’t file than will be sanctioned
vii. in CA forbidden from specifying monetary amt for torts (punitive damages).
viii. Prayer: that is the maximum amt your going to get, if underpray but judge wants to give you more, he can’t unless you write “for such other relief this court deems just and proper”
ix. Fictitious Names are okay – Doe 1 though 10 – this is to account for future Ds that may arise in course of litigation.  You are allowed infinite but don’t overdo it.  Need to have this because if there is another D that you found, and it is after SOL, you are not allowed to add them.  Talk to you client to gage range of Does.  (?: to ask client).
x. Unverified vs. verified: 
1. unverified – the complaint at the beginning says, “P is informed, believes and alleges on that basis”.  This is to protect P.  D can do a generally denial: D generally denies each & every allegation of Ps complaint. 
2. verified – P is saying he personally vouching for every single fact in the complaint.  Usually don’t do this.  95% of complaints are not verified.  Don’t want to get yourself in trouble.  D must address every single allegation with an answer: answer paragraph by paragraph.  
xi. CCP 422.30 – pleading must contain a caption, name of ct & county which action bought, title of action
xii. CCP 422.40 – title of complaint must include name of all parties
xiii. Deadlines for complaint – CRCT 3.110
1. complaint must be served with the court within 60 days after filing the complaint.  If want an extension need to file an application for a court order extending the time to serve a pleading before time of service has elapsed.  
a. Filing a complaint stop the SOL clock
2. amended complaint to add a D, the D gets 30 days from date of filing of amended complaint
3. parties can extend once for 15 days without leave of court.  After need to go to court.  (or can file a stipulation to more time).  
4. if don’t serve within time, court will issue an order to show cause why sanctions should not be imposed 
5. if no responsive pleading within time limit, and no extension has been granted, P must file a request for entry of default within 10 days after the time for service has elapsed.  The court will issue an OSC if P fails to timely file the request for entry of default.    
6. when a default is entered, the party who requested the default must obtain a default judgment against the defaulting party within 45 days after the default was entered.  The court an issue an OSC why sanctions should not be imposed if the party fails to obtain entry of judgment against a defaulting party.  
a. Default
i. CCP 585: if D defaults (arising from K or judgment for the recovery of money or damages only), courts can enter default of the D, and then judgment for the principal amt demanded in the complaint.  Attys fees may be allowed also.  
ii. Default if there is no: answer, demurrer, notice of motion to strike, transfer, dismiss or motion to quash service
f. CRCT 3.250 – Papers that are not filed with the court unless relevant to the determination of an issue in law and motion:  subpoena, depo notice, and response; notice of intention to record testimony by audio, Rogs, and responses or objections to rogs, demand for production or inspection of documents; requests for admission, and responses or objections to request, demand for exchange of expert witness.  The party who serves the paper must retain the original with the original proof of service.  The original of the response must be served, and it must be retained by the person upon whom it is served.  Retained for 6 months after final disposition of the case.  
VII. PROCESS IS SERVED
a. Process – complaint & summons
i. Summon is a one page standard form on boxes

ii. Summons puts D on notice that they have 30 days to respond to complaint; answer, demur or otherwise respond

b. Need to serve (atty should never serve process) process to opposing side to put them on notice – if do not serve property and even though D has actual notice, the P has not observed the statutory requirements for service of rocess.  
c. Timing:  must be served 60 days within date of filing of complaint

d. Ask client: who they think should be served with the complaint
e. For a corp: see who their agent for service is.  The client is considered served the day you serve the agent.  Drawback is that you lose a day or two in getting it from them.  

f. How to serve process?

i. CCP 415.10 – personally delivery of copy of summons & complaint to person to be served, can also serve by…
ii. CCP 415.20 – business serve by leaving a copy of process during reg business hours at office OR mailing address with person apparently in charge.  Thereafter, mail copy via 1st class mail to the actual person at the address you dropped off at.  If at a mailing address then give to person at least 18 years of age, who shall be informed of contents.  Home competent member of the household or a person apparently in charge, at least 18 years of age, informed of contents and then thereafter mailing a copy by first class mail where process was left.  Service of summons in this (both) manner is deemed complete on the 10th day after the mailing.  
iii. CCP 415.21 – if gated community, access allowed after identifying to the guard the person to be served; any person shall be granted access to a gated community for purpose of performing service of process.  Just need to ID yourself as process server.  
iv. CCP 415. 30 – process can also be served by mailing a copy of summon and complaint by mail to the person to be served, together with 2 copies of N&A and return envelope.  So from the time you get it, you have 20 days to sign it acknowledging that you got it.  From the day you signed and mailed back, you have 30 days to answer.  So really have a total of 50 days to answer.   
1. if you get N&A and don’t sign it and say to serve old fashion way, need to pay for the cost to serve.

2. don’t usually do N&A because gives them more time to respond  

v. CCP 415.50 – summons by publication if person cannot be served with reasonable diligence.  

g. Amended complaint: Engebretson case: if you amend your complaint and it materially affect Ds decision not to contest action, need to serve D in same manner as notification of original action.  Also an amendment which significantly increases the amt of damages sought is an amendment of substance.  
i. Smith case: power to permit amendment is denied only if a change is made in the liability sought to be enforced against the D.  it is well settled law that where the OG complaint has been filed within the statutory period, an amended complaint may be filed after the statute has run as long as it does not state a new or different COA from that appearing in the OG complaint.  It is only in exceptional cases where defaults will be reversed.  
VIII. OBJECTIONS TO COMPLAINT
a. CCP 430.10 – party against whom a complaint has been filed may object by demurrer or answer by pleading:

i. Court has no jdx

ii. Person suing has no legal capacity to sue

iii. The pleadings do not state facts sufficient to constitute a cause of action

b. Answer vs. Demurrer: when any ground for objection to a complaint, or answer appears on its face, the objection on that ground may be taken by demurrer to the pleading; when any ground for objection does not appear on the face of the pleading, objection may be taken by answer.  Can do both at the same time

i. Answer: 

1. within 30 days.  Can ask for 15 day extension.  Add’l days request from court.  

2. in answer: D will state affirmative defenses – be liberal with affirmative defenses because if do not bring in now, will not be able to barred later – look in our book of affirmative defenses
a. mitigation damages

b. comparative fault

c. assumption of risk

d. waiver

e. estoppel

f. SOL has run

g. Fails to state  facts sufficient to constitute a cause of action

ii. Demurrer:

1. sustained or overruled 
2. although the facts alleged in the complaint may be true, they are insufficient for P to state a claim for relief. 

3. most classic reason to demurrer is failure to state a cause of action.

4. court will sustain a demurrer if it is absolutely persuaded that no matter what discovery comes, this case is going nowhere.  

5. following a ruling on demurrer, leave to answer or amend within 10 days.  

a. Sustain w/ prejudice w/o leave to amend – it’s over

b. Sustain w/o prejudice w/ leave to amend – allows P another chance, P can re-write complaint 

6. successful reason for demurrer:
a. no jdx
b. no standing; or capacity to sue

c. improper venue

d. SOL ran

e. They’re claiming something that’s not against the law

f. Vague and ambiguous – don’t know what they’re suing us for

g. Failure to state a cause of action

7. Deadlines:

a. CCP 3.1320 – demurrer hearings must not be set for more than 35 days following the filing of a demurrer or the first date available to the court thereafter.  

b. Failure to appear – disposed of on the merits at the request of the party appearing unless good cause.  

iii. Demurrer vs. Answer:

1. Demurrer:

a. Costs less money – knock the case out
b. Can force settlement

c. We can be a pain to the otherside

d. Adding cost to other side: remember it is ethical to run up bill of otherside as long as bonafide 

2. not to Demurrer but answer:

a. the otherside has such a weak case, if we demurrer than we are telling them what is wrong with their case – judge may sustain with leave to amend and they can just fix

b. demurrers may cost more, esp if you lose.  
c. Default – no answer or demurrer

i. See above 
IX. D’S OPTIONS AFTER COMPLAINT FILED – ATTACKING PLEADINGS
a. General Motions:

i. Page limits:

1. opening brief: 15 max; if over 10 need TOC & table of authorities

2. opposition – 15 pages

3. reply – 10 pages

4. if over 15 pages, need to get special permission from judge and also need to include a summary of argument  

5. if brief cites to case law or statutes outside of CA, need to attach hard copy to brief – otherwise motion will be denied.  

6. these are called moving papers 

ii. How to bring a motion:

1. call clerk to set up hearing date

2. motion need to be served 21 days before hearing 

a. opening brief: for mail need to add 5 more days – need to be served 26 days before hearing; outside of CA add 10 days (if less than 22 days left before hearing than will need to personally serve it)
b. opposition: 10 days before hearing
c. reply: 5 days before hearing

d. even if you calendar with the clerk way more than 21 days before hearing; don’t need to let otherside know until 21 days before hearing.  
iii. Meet and Confer:

1. in CA have to meet & confer before EVER motion is brought – need to put in every motion a meet & confer declaration 
iv. Declarations:

1. for every motion – need a declaration so that judge knows that the facts are true – that you know of everything in declaration of your own personal knowledge 
a. motion to strike
b. motion to change venue
c. etc, etc
v. Proof of Service – attach to all motions
vi. Format:

1. CRCT 3.1110 – check to make sure the general formatting of motion is correct.  Ie. Make sure that the first page have date, time and location of any scheduled hearing, date of the filing of the action.

2. CRCT 3.31112 – make sure your motion consists of notice of hearing, motion itself and memo in support of your motion or demurrer.  Motion must consist of the person bringing the motion, who it’s addressed to and briefly stating the basis for the motion and relief sought.

3. CRCT 3.113 – content of memo should contain a statement of facts, a concise statement of law, evidence and arguments relied on, and a discussion of the statutes, case and textbooks cited.   No opening or responding memo may exceed 15 pages.  No reply may exceed 10 pages – does not include exhibits, declarations, attachments, TOC, table of authorities or the proof of service.  Can ask for permission for a longer memo.  A memo that exceeds 10 pages must include a TOC and a table of authorities.  if exceeds 15 pages must also include an opening summary of argument.  If authority other than CA cases, hard copies must be lodged with the court.  If proposed order or judgment is submitted it must be lodged and served with the moving papers must not be attached to them.   
b. Motion to Quash: if there is a problem with service

i. Move to quash via “special appearance” because you’ve never been appraised of the case  

ii. If you fail to properly serve process, despite evidence that person know of litigation, judge will service has not been effective & will have to do it again  

iii. If D appears in any capacity other than special appearance, argument against service waived
c. Motions to Change Venue – need to file a notice of motion & motion to change venue w/ memo right until.  Would only wait until mid case if something big happens.  
i. P gets the first crack at venue and will stay as long as P can make a fair argument 

ii. CRCT 3.1326 – following a denial of motion to transfer, D has 30 calendar days to move to strike, demur or plead if D hasn’t already filed a response.

iii. CCP 395:

1. jdx usually where D resides

2. injury to person/personal prop – jdx in county where injury occurs, D resides, where are the most documents and witnesses

3. K: place where K was to be performed/entered, D resides, where are the most documents and witnesses

4. if corp: PPB, or where incorporated 

iv. CCP 396 – whoever loses motion to change venue must pay legal fees/costs re motion.  Court looks to parties offer to stipulate to change of venue & whether motion or selection of venue was made in good faith.  
v. CCP 397 – the court may, on motion, change the place of trial when the court is not proper court, reason to believe impartial trial can’t be had, convenience of witnesses, no judge of court is qualified to act

d. Motion to Strike: 

i. Always filed against P – because striking out stuff in motions or complaint

ii. Trying to strike it from the record 

iii. CCP 436 – court may strike any irrelevant, false, improper matter inserted in pleading.  May also strike parts not in conformity w/ the laws.  (ie. Personally insulting).  Thing you don’t want the jury to read. 
iv. CRCP 3.1322 -  a notice of motion to strike must quote in FULL portions to be stricken.  A notice of motion to strike must be given within the time allowed to plead, and if a demurrer is interposed, concurrently therewith, and must be noticed for hearing and heard at the same time as the demurrer.
v. File motion to strike w/ your demurrer: need to file them together otherwise perceived as unduly delaying system.  Need to be heard at the same time.  
1. if you do it this way, you can also conserve pages in your memo.  Just refer to fact statement that appears in demurrer….

2. Bartling case: patient wanted to die but hospital did not allow it.  Hospital said would transfer to another hospital that would allow this but no other hospital would take him.  Patient finally dies on family sues hospital for several things.  Hospital moved to strike portions of complaint and filed demurrer simultaneously.  Because the court had stricken parts of complaint there was nothing left.  Therefore the demurrer was sustained.  

e. Order of these motions?
i. Motion to quash – can’t do it once file demurrer or answer
ii. Venue

iii. Demurrer and motion to strike

iv. If nothing else, file an answer and case begins

X. DISCOVERY – MAPPING OUT THE ATTACK
a.  Case Management Conference 
i. CRCT 3.722 – court must set an initial CMC to review the case – no later 180 days after the filing of the initial complaint.  

1. Notice: of the date of the initial CMC will be given to all parties no later than 45 days before the CMC.  
ii. CRCT 3.724 – Duty to meet and confer.  No later than 30 days before the CMC – consider resolving any discovery disputes, set discovery schedule, identifying and informally resolving any anticipated motions; identifying the facts and issues in the case that are uncontestable; identifying the facts and issues in the case that are in dispute; etc.
iii. CRCT 3.725 – no later than 15 calendar days before CMC date, each party must file a case management statement.  

iv. CRCT 3.726 – parties can stipulate to ADR.  

v. CRCT 3.727 – subjects to be considered at the CMC: whether there are any related cases, all have been served, appeared or have been dismissed; any add’l parties to be added; whether discovery has been completed; whether jury trial is demanded; estimated length of trial

vi. CRCT 3.728 – court must enter a case management order setting a schedule for subsequent proceedings and otherwise providing for the management of the case, ie. Date of ADR completion, jury v. nonjury, setting date of trial.   

vii. CRCT 3.730 – case management order controls.  

b. Discovery – generally
i. Usually after discovery will settle because everyone knows the facts

ii. REMEMBER – if they don’t ask for it then don’t need to produce it.  

iii. CCP 2017.010 – any party may obtain discovery regarding any matter not privileged that is relevant to the subject matter involved in the pending action – that appears reasonably calculated to lead to discovery of admissible evidence.  Can only do this during discovery, not trial.  

iv. CCP 2017.020 – PROTECTIVE ORDER: court may limit discovery if it is a burden, expense or intrusiveness of discovery outweighs likelihood that info sought will lead to admissible evidence.  The court will make this determination pursuant to a protective order.  Need a meet & confer declaration. The court shall impose monetary sanctions against party who unsuccessfully makes/opposes motion for protective order unless acted with substantial justification.  
1. Protective order can be asked for at the beginning of the case.  To stamp certain documents: 

2. Protective order: to ask not to have to answer certain things because it is burdensome or harassing.  

v. CCP 2017.710: Technology: permitted and encouraging cost-effective discovery by phone, email, CD-Rom, Internet, etc.  all used to improve communication & discovery process.  

vi. CCP 2023.010 – Sanctions for Discovery Misconduct include:

1. persisting over objection w/o substantial justification

2. employing a discovery method causing unwarranted annoyance, embarrassment or oppression or undue burden & expense

3. failing to respond or submit to an authorized method of discovery 

4. making an unmeritorious objection to discovery 

5. failing to confer in good faith attempt to resolve informally any dispute concerning discovery   

6. CCP 2023.020 – monetary sanction that any party who fails to confer pay reasonable expenses, including L’s fees, incurred by anyone as a result of the conduct.  

7. CCP 2023.030 – if engaging in misuse of discovery court can impose:

a. Monetary sanctions – reasonable expenses, L fees.  
b. Issue sanction – designated facts must be taken as established in action in accordance with claim of party adversely affected by misuse of discovery process.  

c. Evidence sanction – prohibit from introducing designated matters in E

d. Contempt sanction – contempt of court 
c. Objections to Discovery
i. Should object to discovery.  Because when comes time for trial – file a motion in limine to not allow those things in.  we preserved our objections.  If don’t object then you are waiving.  
ii. Object that bugs are vague and ambiguous.  Notwithstanding objections, responding party responds as follows.  

1. only time don’t answer after objection is for ACP or proprietary information.  

iii. Standard objections: compound, oppressive, ambiguous, irrelevant, hearsay, speculative

iv. Note: hearsay is not a valid objection on Rogs, because it is allowed in discovery.  Because must be reasonably calculated to lead to discoverable information.  

XI. DISCOVERY – START OF DISCOVERY
a. When starting discovery: do not show all your cards upfront.  So ask for more general stuff I the beginning.  

b. Discovery cut-off: last day answers are due

i. This means that any discovery has to be out 31 days before cut off.  If anything less than 31 days then they will not need to respond because discovery cut off date.  

ii. You need to allow time for motion to compel – just in case.  

iii. Make sure last discovery goes out at least 2 months before discovery cut off (adding 5 more days for mail and then bring a motion to compel).  
c. Discovery Motions:  both need meet & confer & declarations
i. Motion to Compel (by person seeking discovery)

1. meet & confer

2. declarations

3. lodge proposed order

4. notice 21 days before hearing, opposition due 10 days before, reply due 5 days before

5. CRCT 3.1020 – any motion involving the content of a discovery request or the responses to such a request must be accompanied by a separate statement.  
a. The motions that require a separate statement include:

i. compel further responses to requests for admission
ii. compel further response to Rogs

iii. compel further responses to a demand for inspection

iv. compel answers at deposition

b. contents of separate statement – separate document filed and served with the discovery motion that provides all the information necessary to understand your discovery request and all the responses to it that are at issue.  The separate statement must be full and complete so that no person is required to review any other document in order to determine the full request and full response.  

i. Text of the request, rog, question or inspection demand

ii. Test of each response, answer or objection and any further responses

iii. If necessary, the text of all definitions, instructions, and matters required to understand each discovery request 

iv. Must identify rogs, demands or requests by set and number

ii. Motion for Protective Order (by person seeking to avoid discovery) 

1. meet and confer declaration
2. declarations

3. protective order is when they’re driving me crazy and asking you to protect me.  So at he beginning, tell judge you don’t want to go to him 40 times, so protective order will say I will stamp certain things confidential and other things highly confidential.  If they think we are stamping too liberally they can challenge it.  How to challenge can be written in protective order.  
a. Just cause we think it’s confidential doesn’t mean we can’t give to other people.  

4. Lodge proposed order

5. CCP 2017.020 – court can limit the scope of discovery if it determines that the burden, expense or intrusiveness of discovery outweighs likelihood that info sough will lead to admissible evidence.  Court may make determination pursuant to motion for protection.  Accompanied by a meet & confer declaration.  


a. The court can do monetary sanctions against party, who unsuccessfully makes/opposes motion for protective order unless acted w/ substantial justification.  

b. Ask judge to only allow otherside to see certain evidence.  

iii. Verification Page

1. needs a verification page for every discovery response – all info is true & correct and to the best of my personal knowledge
a. Rogs, demand for inspections, RFAs
b. I’m personally vouching 
c. If called to testify, I can competently do so
d. Atty should never ever sign a verification form, but can do a verification as to form and objections   
iv. Declarations

1. attach to all motions!  Everything you are saying is true need to write in your declaration, esp. the stuff in your fact statement.  Need to declare under penalty of perjury.  
a. If in MN, and signing CA declaration – need to saw declaration under the penalty of perjury under laws of CA.  
d. Do discovery in this order:
i. Rogs = 35
ii. Document Demands = unlimited
iii. RFAs = 35
iv. Depos

e. Special Rogs:

i. Written questions in the form of a declarative statement 

ii. Do not put definitions and instructions in front of Rogs – but allowed for RFAs and document demands.  Define term the first time you use the word in parenthesis.  
1. right under Rog write (for purposes of these Rogs, DESCRIBE means state the location of the document, whether on paper, email)

2. DOCUMENTS means tape recordings, DVDs, CDs, all recordings. 

3. IDENTIFY means state name, home address, office phone number, office email address, cell phone numbers

4. YOU or YOUR – brother, sister, mother 

5. DO THE SAME IN RFAS and DOCUMENT DEMANDS

iii. Object to Rogs.  

iv. 30 days to respond – if do not answer within 30 days, you waive your objections, then otherside will move for motion to compel, and then not able to object.  

1. but can ask otherside for an extension – make sure it’s in writing.  (CCP 2030.270)
v. Remember court will accommodate mistake.  (CCP 473) 

vi. If otherside objects to all rogs, then say will move ct to compel – don’t forget need to meet & confer

1. need to file a motion to compel within 45 days from receipt of responses 

vii. CCP 2030.030 – can propound 35 specially prepared Rogs any add’l form rogs.  But with declaration 2030.50 can ask for more.  
viii. CCP 2030.040 – can propound more rogs, because of complexity of the case, etc.

ix. CCP 2030.050 – declaration to attach for add’l rogs.  

x. CCP 2030.070 – if do not exhaust all 35, allowed to propound supplement rogs.  

xi. CCP 2030.090 – when rogs have been propounded, the responding party can move for a protective order.  This motion shall be accompanied by a meet & confer declaration.  

1. this is to protect from unwarranted annoyance, embarrassment, or oppression or undue burden & expense.  

2. Protective order can include: rogs not be answered, # of certain special rogs unwarranted, response be made only on specified terms/conditions, trade secret or toher confidential information not to be disclosed or only under seal.  

xii. CCP 2030.220 – answer in a response to rogs shall be as complete and straightforward as the information reasonably available to the responding party permits.  

xiii. CCP 2030.260 – 30 days to respond or unless shortened time.  

xiv. CCP 2030.280 – Rogs not to be filed with court.  

xv. CCP 2030.290 – if fail to serve a timely response: 


1. the party waives right to object, including privilege or protection for work product.  However court may relieve party from waiver if the party subsequently served response in substantial compliance (2) party’s failure to serve a timely response was result of mistake, inadvertence or excusable neglect.  
xvi. CCP 2030.300 – if upon receiving rogs, (1) rog answer is evasive or incomplete (2) without merit or too general – may move for an order compelling a further response.  

1. Notice must be accompanied with meet & confer declaration

2. notice of this motion given within 45 days  of the service of the response – if not than propounding party waives right to motion to compel.
3. monetary sanctions against atty who unsuccessfully makes or opposes a motion to compel, unless it finds that the one subject to the sanction acted with substantial justification.   

4. CCP 2030.300 – if fail to obey an order compelling further response to rogs, the court may issue an evidence sanction, or a terminating sanction as well as monetary sanction.  
xvii. CCP 2030.310 – without leave of court, a party may serve an amended answer to any Rog that contains information subsequently discovered, inadvertently omitted, or mistakenly stated in the initial Rog.  Unless the other side objects.  
f. Form Rogs: only in CA.  drafted by judicial counsel of Ca so cannot object to the answers – can only say they are irrelevant.  No limit.  Check off only those pertinent or otherside may get a protective order.  
g. Document Demands: unlimited but otherside may file a protective order.  
i. 30 days to respond.  If do not respond, then will need to produce all documents ask for and waive all objections and ACP

ii. Usually for doc demands/doc inspections – will allow for more time

iii. Two part response for doc demands:

1. written response: put in your objections.  Notwithstanding these objections, P will produce the following documents
2. 2nd part is the documents itself.  Will usually allow a 2 month extension but need to give written responses within 30 days.  

iv. all documents will need to be authenticated: 3 ways to authenticate:

1. if the docs are produced
2. bring doc to depo to authenticate – ask the deponent whether or not they received it or wrote

3. easiest and cheapest way: attach to RFA.  Admit document attached as Exhibit 8 is a true and correct copy.  Authentication this way is unlimited.  

v. Demands for Inspection

1. demanding right to inspect every tangible thing, ie bank statements, correspondence, employee records, hard drives – tangible things or things that are in possession, custody or control (CCP 2031.010)
2. A P can make a demand any time after 10 days after service of summons

3. Respond within 30 days, if fail to respond, I waive all objections & other side will bring motion to compel.  Other side has 45 days to file a motion to compel – otherwise waive that.  If they mailed it then assume you get 5 more days.  

a. for a motion to compel = need a meet & confer declaration.   
4. CCP 2031.030 – a party demanding an inspection shall number each set of demands consecutively.  Shall designate the documents either by specifically describing each individual item or by reasonably particularizing each category of item.  Specify a reasonable time to inspect, that is at lest 30 days after service of the demand; specify reasonable place for making the inspection; whether will permanently alter or destroy the item involved.  

5. CCP 2031.050 – can propound supplemental demands to inspect any later acquired or discovered doc’s.  

6. CCP 2031.060 – when inspection of documents has been demanded, the party to whom the demand was directed can promptly move for a protective order.  Need meet & confer declaration.  
a. this is to protect from unwarranted annoyance, embarrassment, or oppression or undue burden & expense.  

b. Protective order can include: all or some of the items in the inspection demand need not be produced, that the place of inspection be somewhere else, inspection made only on specified terms and conditions, etc.
7. CCP 2031.260 – within 30 days after service for response.  
8. CCP 2031.270 – parties can agree to extend the time for service of a response to a set of inspection demands  - can be informal but in writing.  

9. CCP 2031.280 – documents produced either in the ordinary course of business or be organized and labeled to correspond with the categories in the demand.  

10. CCP 2031.290 – inspection demand and response shall NOT be filed with court.

11. CCP 2031.300 – if a party fails to respond:

a. the party waives right to object, including privileges or protection for work product.  However court may relieve party from waiver if the party subsequently served response in substantial compliance (2) party’s failure to serve a timely response was result of mistake, inadvertence or excusable neglect.  

b. The court shall impose a monetary sanction against a party who unsuccessfully makes or opposes a motion to compel a response to an inspection demand, unless it finds that the one subject to the sanction acted with substantial justification.  

12. CCP 2031.310 – on receipt of a response to an inspection demand, the demanding party may move for an order compelling further responses to the demand if:

a. If incomplete, inadequate or evasive, an objection in the response is without merit or too general.  

b. Unless notice of motion to compel is given within 45 days, the demanding party waives any right to compel a further response to the inspection demand.  

c. Need a meet & confer declaration: and good cause justifying the discovery sought by the inspection demand

d. monetary sanctions against atty who unsuccessfully makes or opposes a motion to compel, unless it finds that the one subject to the sanction acted with substantial justification.   

e. CCP 2031.320 – if fail to obey an order compelling further response to rogs, the court may issue an evidence sanction, or a terminating sanction as well as monetary sanction.  
h. RFA – admit or deny the genuineness of specified documents, or the truth of specified matters of fact, opinion relating to the fact.  (CCP 2033.010)
i. Once you admit it is final
ii. Can have definitions in the front 
iii. 35 RFAs but document authentication is unlimited
iv. Need to respond within 30 days otherwise deemed admitted not that you waive objections but all RFAs are deemed admitted. 
1. so file summary judgment motion and say there is no case since admitted to all RFAs  
v. CCP 2033.020 – can make RFA without leave of court at any time – 10 days after he service of summons
vi. CCP 2033.030 – 35 RFAs; balance may be requested in subsequent sets
1. declaration under 2033.050 for additional RFAs – is not limited except to protect the responding party from unwarranted annoyance, embarrassment, oppression or undue burden and expense.  But otherside can seek a protective order.  
vii. CCP 2033.040 – any party who attaches a supporting declaration may request a greater number of admissions by another party if the great number is warranted by complexity or …

viii. CCP 2033.050 – declaration
ix. CCP 2033.080 – when requests for admission have been made, the responding party may promptly move for a protective order.  Accompanied with a meet & confer letter.  
1. this is to protect from unwarranted annoyance, embarrassment, or oppression or undue burden & expense.  
2. Protective order can include: admission requests or particular requests, need not be answered at all, the number of admission requests is unwarranted, time specified to respond tot eh set of admission requests be extended, that trade secret not be admitted or be admitted only in a certain way, answers to requests be sealed, etc.  
x. CCP 2033.250 – within 30 days of service, the party whom the requests are directed shall serve response.  

xi. CCP 2033.260 – can agree to extend.  Informal but in writing.  
xii. CCP 2033.270 – RFAs and response to them shall not be filed with the court.  
xiii. CCP 2033.280 – if fails to serve a response: 
1. waives any objection to the requests, including one based on privilege or on the protection for work 
a. unless party’s failure to serve a timely response was the result of mistake, inadvertence, or excusable neglect 
xiv. CCP 2033.290- on receipt of a response for admissions, the party requesting admissions may move for an order compelling further responses if:

a. Evasive or incomplete, without merit or too general.  

b. Unless notice of motion to compel is given within 45 days, the demanding party waives any right to compel a further response to the inspection demand.  

c. Need a meet & confer declaration

d. monetary sanctions against atty who unsuccessfully makes or opposes a motion to compel, unless it finds that the one subject to the sanction acted with substantial justification.   

e. If a party then fails to obey an order compelling further response to requests for admission, the court may order that the matters involved in the requests be deemed admitted.  
i. Depos – this is what is going to bring case to an end.  Once caught on record – no point in going to trial.  
i. Always ask – is there anything else, what else?  

ii. If object: then say objection compound, generally, after you object, allow client to answer unless ACP and proprietary info 

iii. Make sure to be courteous on days they are available
iv. Try not to tip off too much in depo 

v. Make sure to preserve objections!  Otherwise allowed in at trial.  

vi. Don’t answer proprietary info, if otherside wants it then can file a motion to compel.  And if they do seek to compel then we’re going to seek protective order.  

vii. You can stop in the middle of depo and go to judge and have him rule, but if you lose then will need to pay costs.  (see below).  If court agrees it was a good stop, then otherside will have to pay for the fee for them to come back and do it again.  

viii. Before depo, prep your deponent – make sure to teach them not to offer voluntary information.  

ix. Make sure you know everything about your client so you’re not surprised at depo and so that you are prepared to object 
x. Can also ask them to bring docs, so if they haven’t fulfilled your doc demand then ask them to bring all docs with them at depo.  If he doesn’t bring them than ask for sanctions.  

xi. Depos – you’ve already done most of your stuff, got answers, rogs, docs – this is just to nail down the last few things.  

xii. CCP 2025.010 – can serve depo notice without leave of court 
xiii. CCP 2025.220 – notice in writing: address of where depo going to take place, date of depo, name of deponent, specification with reasonable particularity of any material of materials to be produced by the deponent; intention to record testimony by audio or visual, in addition to recoding by stenographer

xiv. CCP 2025.230 – if not a natural person, describe with reasonable particularity the matters on which examination is requested.  Request PMK.  
xv. CCP 2025.250 – depo take place either within 75 miles of depo’s resident or within county where the action is pending and within 150 miles of depo’s residents.  

xvi. CCP 2025.270 – depo shall be scheduled for a date at least 10 days after service of the depo notice.  (if mail, then add 5 more days):  notice has: subjects going to talk about – also if ten days falls on weekend, then give them next day.  
xvii. CCP 2025.310 – a person may take, and any person other than the deponent may attend, a depo by telephone or other remote electronic means.  
1. court can allow nonparty deponent may appear at the depo by telephone if good cause and no prejudice.  A party deponent shall appear at the depo in person and be in the presence of the depo officer.  

xviii. CCP 2025.320 – make sure at the depo – conducted under the supervision of an officer who is authorized to administer an oath and not financially interested in the action

xix. CCP 2025.410 – any party served with a depo notice that does not comply waives any error or irregularity unless that party promptly serves a written objection specifying that error or irregularity 3 days before date for depo 
1. if an objection is made 3 calendar days before the depo date, the objecting party shall make personal service of that objection on the party who gave notice of the depo.

a. In addition to serving this written objection, a party may also move for an order staying the taking of the depo and quashing the depo notice.  Meet & confer declaration.  Monetary sanction for atty who unsuccessfully makes/opposes a motion to quash a depo notice.  

xx. CCP 2025.420 – before, during or after a depo, any party, deponent or affected persons can move for a protective order.  (motion accompanied by meet & confer).

1. the court, for good cause show, may make any order that justice requires to protect any party, deponent from unwarranted annoyance, embarrassment or oppression or undue burden and expense.  This protective order may include one or more:

a. depo not be taken at all

b. depo be taken at a different time

c. that a video recording of the deop testimony of an expert witnesses, intended to be used at trial, be postponed until the moving party has had adequate opp to prepare, by discover depo of the deponent

d. depo be taken only on certain specified terms

e. scope of exam be limited to certain matters 

f. monetary sanctions against any party who unsuccessfully makes or opposes a motion for a protective order unless finds that the one subject to the sanction acted with substantial justification. 

xxi. CCP 2025.430 – if party giving notice of the depo fails to attend, court shall impose monetary sanction.  And in favor of party attending in person, unless it finds that the one subject to the sanction acted with substantial justification.  

xxii. CCP 2025.440 – if deponent does not appear – same sanctions as above.

xxiii. CCP 2025.450 – if after service of a depo notice, party to the action without having served a valid objection, fails to appear for examination or to produce for inspection any document described in the depo notice, the party giving notice may move for an order compelling the deponent’s attendance and testimony and the production for inspection of any document:

1. motion shall specific facts showing good cause justifying the production for inspection of any document

2. motion accompanied by meet & confer declaration

3. if motion to compel granted, the court  shall impose a monetary sanction in favor of the party who noticed the depo and against the deponent unless substantial justification 

4. if fail to obey motion to compel than court may make order of evidence sanction, issue sanction or terminating sanction.  

xxiv. CCP 2025.460 – the protection of information from discovery on the ground that it is privileged or that it is protected work is waived unless a specific objection is timely made during the depo.  

1. errors and irregularities of any kind occurring at the depo might be cured if promptly presented are waived unless specific objection to them is timely made 

xxv. CCP 2025.480 – if deponent fails to answer any question or produce any document noticed in depo notice – the party seeking discovery may move the court for an order compelling that answer or production:

1. motion shall be made no later than 60 days after completion of the record of the depo accompanied by meet and confer declaration 

2. not less than 5 days prior to the hearing on this motion, the moving party shall lodge with the court a certified copy of any parts of the stenographic transcript of the depo that are relevant to the motion.  

3. court shall impose a monetary sanction to atty who unsuccessfully makes or opposes a motion to compel an answer unless it finds that the one subject to the sanction acted with substantial justification 

4. if a deponent fails to obey an order entered under this section, contempt of court.  Also issue sanction,e vidence sanction or terminating sanction.  

j. Supplemental Discovery – can ask otherside to update information on what you gave me earlier.  As litigation continues, you bear an obligation to provide supplemental information and supplemental requests.  Supplemental requests allows you to flush out earlier requests. 
XII. EX PARTE  
a. Court action taken by 1 party for temporary or emergency relief

b. Keep under 5 pages – judge reads it in the morning when he arrives, want to keep it short – don’t piss judge off

c. If can’t notify opposing counsel get next best person

d. Reason do ex parte is because will not be able to make a deadline and need to notice otherside on shorter notice.

e. Do an ex parte for motion to compel – order shortening time.  

f. Make sure to call the clerk to se if judge in 

g. 2 things main things in ex parte application:

i. CRCT 3.1201: Required documents:

1. application

a. CRCT 3.1204 – specify nature of the relief to be requested, date, time and place for presentation of the application

b. Determine if opposing party will oppose  

2. declaration in support of the application
3. declaration based on personal knowledge of the notice given

a. make sure to write that “good cause” exists
b. CRCT 3.1204 notification – by phone – specifically state under oath that notified opposing counsel, what you told him, where it’s going to be, what time, where and what I’m going to tell you.  also need to tell the judge what opposing counsel said.  If they agree or disagree with it.  
4. memo

5. proposed order
h. CRCT 3.1203 – a party seeking ex parte must notify no later than 10am the day before the ex parte appearance – and must serve at first opportunity.

i. Order Shortening time: most common type of ex parte

i. Running on deadline & 8 days until discovery ends.  L sends responses and it’s shitty.  You have no time to file a motion to compel.  Bring an ex parte for order shortening time.  Explain to judge, please grant so that I only need 9 days notice before hearing for motion to compel.  Then they have 9 days to give me the stuff.  

ii. ALWAYS MEET AND CONFER FOR A MOTION TO COMPEL
XIII. EXPERT WITNESSES
a. CCP 2034.10 – After setting the initial trial date for the action, any party may obtain discovery by demanding that all parties simultaneously exchange information concerning each others expert trial witnesses.  
i. List containing name and address whose oral or depo in the form of an expert opinion expect to over at trail

ii. If any expert has been retained by a party for the purpose of forming and expressing an opinion in anticipation of the litigation or prep for trial

iii. Can also include a demand for production for inspection and copying of all discoverable reports and writing by the expert 

b. CCP 2034.220 – can make demand without leave of court – no later than 10th day afer the initial trial date has been set, or 70 days before trial date, whichever is closer to the trial date.  

c. CCP 2034.230 – Demand requirements: specify date for exchange of lists, expert witness declarations, and any demanded production of writings.  

i. Specified of exchange must be 50 days before initial trial date, or 20 days after service of demand.  

d. CCP 2034.250 – a party who has been served with a demand to exchange information concerning expert trial witnesses can promptly move for a protective order.  This information shall be accompanied by a meet & confer declaration.  

i. The court, for good cause shown, may make any order that justice requires to protect any party from unwarranted annoyance, embarrassment, oppression or undue burden and expense.  The protective order can include such things as:

1. demand be quashed because not timely served
2. date of exchange be earlier

3. exchange be made only on specified terms and conditions 

4. different place and times 

5. reduce list of experts 

6. court can impose monetary sanction against atty who unsuccessfully makes or opposes a motion for a protective order unless it finds substantial justification 

e. CCP 2034.260 – Exchange information re: expert witnesses in writing on or before date specified = can meet or mail before exchange date:
i. A list of names and addresses of experts that party expects to ofer at trial

ii. A statement that the party does not presently intend to offer the testimony of ANY expert witness

iii. Expert witness declaration: 

1. qualifications of expert

2. gen substance of testimony expert is expected to give

3. representation that expert has agreed to testify at trial 

4. is sufficiently familiar with action to submit meaningful oral dep re specific testimony

5. statement of hourly fees for providing depo testimony 

f. CCP 2034.270 – supplemental expert W list okay within 20 days of exchange

g. No need to file demand exchange with court

h. CCP 2034.300 – if object, otherside can’t bring in add’l witnesses not on list, didn’t submit an expert witness declaration or produced reports and writing of expert witnesses 
i. CCP 2034.410 – once get expert witness list, any party can take depo of any person on the list.  

j. CCP 2034.430 – a party who wants to depose an expert witness has to pay customary fees.  
i. If late, still need to pay from the determined time

ii. A daily fee only if for full day of attendance or where expert was required by the deposing party to be available for a full day

iii. CCP 2034.450 – party taking the depo – shall either accompany the service of the deop notice with the tender of expert’s fee based on the anticipated length of the depo or tender that fee at the start of depo 

k. CCP 2034.470 – person who wants to take depo of expert witness thinks fees are unreasonably, party can move for an order setting the compensation of that expert.  

l. In the end can say they are not experts – experts are only admissible to the degree that they will testify to what average person does not know – can get them thrown out if otherwise. If all the information is readily available.    

m. Argue expert doesn’t know what he’s talking about – based on background, books written, not an expert at all

XIV. SUMMARY JUDGMENT
a. A judgment rendered by the court prior to a verdict because no-material issues of fact exist and one party or the other is entitled to a judgment 

b. Attempting to eliminate losing at trial.  Demonstrating to judge through affidavits, declarations, etc no material issues of fact to be tried.  

c. Key terms: for D: all material facts are disputed.  P: all material facts are undisputed.  

d. Otherside only has to show that there is a single disputed material fact.  
e. CCP 437c (all below 437c) – any party may move for SJ if it is contended that the action has no merit or that there is no defense to the action.  The motion may be made any time after 60 days have elapsed since the general appearance.
i. Notice served 75 days before hearing.  If served by mail increased by five days, 10 days if outside of CA, 20 days if outside of US.  If fax, express mail or another method of delivery providing for overnight delivery, 2 days.  

1. The motion shall be heard no later than 30 days before the date of trial.  

2. The motion shall be supported by affidavits, declarations, admissions, answer to rogs, depos.  The supporting papers shall include a separate statement setting forth plainly and concisely all material facts which the moving party contends are undisputed.  Each of the material facts stated shall be followed by reference to the supporting evidence.  The failure to comply is a denial f the motion
ii. Any opposition to the motion shall be served NOT less than 14 days before hearing.  The opposition shall consist of affidavits, declarations, admissions, answer to rogs

1. the opposition papers shall include a separate statement that responds to each of the material facts contended by the moving party to be undisputed indicating whether the opposing party agrees or disagrees that those facts are undisputed.  The statement also shall set forth plainly and concisely any other material facts that the opposing party contends are disputed.  Each material fact contended by the opposing party to be disputed shall be followed by a reference of a separate statement may constitute sufficient grounds, in the court’s discretion for granting the motion.  
iii. Reply to opposition – 5 days before hearing.  
iv. The motion for SJ shall be granted if all the papers submitted show that there is no triable issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.  

v. A party can move for summary adjudication as to one or more causes of action within an action, one or more affirmative defenses, one or more claims for damages, if that party contends that the COA has not merit or that there is no affirmative defense.  A motion for SA shall be granted only if it completely disposes of a COA, an affirmative defense, a claim for damages.

vi. If SJ denied or grant, court will by written or oral order specify the existence of a triable controversy or specify reasons that there is no triable issue of material fact.  

vii. SJ can be appealed if within 20 days of service of the notice of entry of order, petition an appropriate reviewing court.  

viii. A SJ motion can only be made on the following grounds:

1. court has no jdx of the subject of the COA – SJ for D
2. the complaint does not state facts sufficient to constitute a COA against the D – SJ for D

3. if the motion is granted in favor of P, it shall be based on the grounds that the complaint states facts sufficient to constitutes a COA against the D and the answer does not state facts sufficient to constitute a defense to the complaint  

f. How do we get in the evidence:

i. CRCT 3.1350 – documents in support of motion:  Motion must contain:

1. notice of motion by [moving party] for SJ

2. separate statement of undisputed material facts in support of

a. must separately identify each COA, claim, issue of duty, or affirmative defense 

3. memo in support of memo for SJ

4. evidence in support of SJ
XV. L SAFE HARBOR: CCP 473b – court may relieve L as may be just from a judgment, dismissal, order, or other proceeding taken against him through mistake, inadvertence, surprise, or excusable neglect.  

XVI. Extra reminders:

a. Put everything in writing

b. Memo to file as soon as done with client meeting so know what talked about 

c. Put in writing especially when you and other side agree to things – person who benefits from it should have it in writing

d. Gov’t: needs claims notice requirement before file complaint.  Need to give 100 day notice before complaint.  If don’t give them notice than can’t sue them.  
e. Motions are denied or granted/demurrers are sustained or overruled
f. Need to give extra days if falls on holiday

i. LA Superior Court Local Rules 7.12 – Litigation conduct: states that cannot insult, have to be reasonable when giving extensions, bring motions that are legitimate.  
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