CIVIL PROCEDURE II – PROFESSOR V. FARHAT

I.
Pre Law Suit Considerations
1.  Establish whether or not they already have a lawyer.

2.  Clarify their goals and expectations – what do they want and what do they expect, both from you and the suit.

3.  DO NOT give any legal advice – you have work today before you get to that point.  You need to do a little research.  You need to consider the economic aspects of the suit – what will it cost to pursue it vs. what is the likely return?  You lead to develop a budget and a litigation strategy – is this case easily disposed or is it likely to go to trial?  What kind of discovery will be required?  

4.  Is this case better suited to ADR?  What is the case really about?

5.  Do a personal assessment – what are your strengths and weaknesses as a lawyer/law firm?  Are you the best person for the job?

II.
Ethical Duties as a Lawyer:  FCRP 11 and CRC 227

Three bottom line issues:

1.  The suit is being filed for the proper purpose – not to harass someone, or chill their free speech or other constitutionally protected activity

2.  You are able to make “good faith” legal arguments – sometimes they may be a stretch, particularly in new causes of action, but they have to have a good faith basis.

3.  You’ve done a reasonable investigation of the facts and the law before you file your action.  You can file based on “information and belief” but this is pretty much a red flag that you’ve got nothing.

III.
Questions to Anticipate at a Mandatory Scheduling Conference

1.  When do you want discovery cut off?

2.  Are you anticipating motion practice?

3.  What’s your trial estimate?

4.  How many witnesses?

5.  Any experts?

6.  What is your discovery plan?

IV.
Considerations on Choosing a Court

1.  Where did the action take place?

2.  What kind of claim is it?

3.  Who are the parties?

4.  Who are the likely jurors?

5.  Amount in controversy – both for Federal diversity actions and in state court, limited vs. unlimited

6.  Who is your judge likely to be?

7.  Domicile of defendant(s)

V.
Venue Considerations

1.  Does the main relief relate to rights in land or other property?  If yes, then the proper venue is the county where the land or property is located.

2.  If not, is the action governed by a special venue rule – such as personal injury or breach of contract – which permits you to have a choice between where the D. resides and somewhere else?  This may give you more options.

3.  If there are no special venue rules, then venue is proper where any D. resides.

4.  If D. is a corporation, you look at the nerve center and PPB tests.

5.  If there are multiple D’s and the some are corporations and some are individuals, venue is proper where any of them reside.

VI.
Federal Procedures for Attacking a Complaint
1.  FCRP 12(b)(6) motion – this is like a demurrer, but the Federal courts do not have a pleading called a “demurrer.”


a.  judges are reluctant to dismiss with prejudice


b.  good tactic to slow things down and to winnow down the allegations

c.  one big disadvantage is that is puts you in a weaker position for summary judgment – if the case has survived a 12(b)(6) motion it is less likely to succeed on SJ.

d.  adds expense – some judges call these motions “fee generators.”

e.  raise it or waive it:  personal jurisdiction, venue, service of process, insufficiency of service.

2.  Motion for Summary Judgment

3.  Answer

4.  Affirmative Defenses

a.  The standard for pleading them is notice pleading – just enough to get the job done.

b.  Certain defenses must be pled with particularity:  lack of capacity, fraud or mistake, the defense that the Plaintiff has failed to perform conditions precedent

5.  Counter Claim

6.  Cross Claim

7.  Third Party Complaint

8.  Ask for an extension

VII.
State Procedure for Attacking a Pleading:  Demurrers

1.  Two types of demurrer:  general and special

2.  General demurrer:  lack of subject matter jurisdiction and failure to state a claim

3.  Specific demurrer – CCP 430.10


a.  Court lacks SMJ


b.  Person who filed pleading has no legal capacity to sue


c.  There is another action pending between the same parties on the same issue


d.  There is a defect or misjoinder of parties


e.  Pleading does not state facts sufficient to constitute a cause of action


f.  The pleading is uncertain – includes ambiguous or unintelligible

g.  In an action founded upon a contract, it cannot be ascertained from the pleading if the contract is oral, written or implied.

4.  You can demur to any pleading – such as an answer:  a demurrer is challenging the face of the pleading.

5.  If you demur in part, you don’t have to answer until the demurrer is resolved

6.  A demurer is NOT a special appearance – if you demur, you are accepting the jurisdiction of the court.

VIII.
Motion to Strike

1.  Federal:  12(f) – upon motion made by a party within 20 DAYS after service of a pleading – or sua sponte at any time – the court may order stricken from the pleading “any insufficient defense or any redundant, immaterial, impertinent, or scandalous matter.”

2.  State:  CCP 435 – within the time allotted to reply to a pleading.  Any “irrelevant, false or improper matter.”  From the face of the complaint or any matter of which the court is required to take judicial notice.

3.  This is a scalpel – in California it is pretty broad, you can do a demurrer and a motion to strike at the same time.
IX.
Judgment on the Pleadings
1.  State:  CCP 438

2.  What is the difference between this and a motion for Summary Judgment?

X.
Required Format for a Complaint

1.  Two hole punched at top of page

2.  Civil Case Cover Sheet – Judicial Council Form

3.  LA Superior Court Local Rule 2 – Cover sheet addendum

4.  Summons – FOR EACH DEFENDANT!

5.  Footer – stating the name of the pleading

6.  Proper caption

XI.
Discovery Strategy
1. What facts do I need to establish a wining case on my claims or defeat my opponents claims?  

a. What are your claims?

b. What are the elements of my claims?

c. Do a fact grid for each element.

d. What facts do I need to establish for each element of each claim?  

2. What facts have I already obtained?  An inventory of what you already know.

3. What are the missing facts that I still need to obtain through formal discovery?

a. Where are the holes?

4. What discovery methods are going to be the most effective for filling those holes?

a. If you want really specific answers to specific questions – interrogatories

b. Further background – a deposition

c. The lay of the land on the documents – a document request

5. What facts and witnesses do I need to pin down?

a. Lock them in – so you can impeach them later if they change their story.

b. For strategic purposes to get evidence for summary judgment.

6. What restrictions does my litigation budget place on my discovery plan?

a. Roughly 50-75K on discovery – you need to make sure that you can do what you need to do on budget.  If not, you need to go back and talk to your client.  If you can expand the litigation budget, great.  If not, you may need to dismiss some cross claims.

7. In what order should I execute my discovery plan?

a. Hierarchy of experts

i. Treating physician – very credible

ii. A retained expert – the best way for a plaintiff to survive summary judgment.

A rule of thumb:  you want to do doc requests and interrogatories earlier on – you want to have the benefit of having reviewed the critical documents before you do your deposition.

XII.
Interrogatories

1. The identities of parties, agents and attorneys

2. The identities of witnesses

3. The identity of documents and tangible things:  identify all documents in your possession that deal with nuclear power in the past five years:  Don’t forget – you can also file document requests

4. The identity of all experts – consulting and testifying

5. Chronology:  Identify each room in the Nuclear power plant that you visited on such and such a date, and tell what time you were there.

6. Technical and statistical data

7. Damages information

8. Insurance coverage

9. Identity of persons who prepared the interrogatory

XIII.
Typical Sequence of Discovery

1. Document Request

2. Interrogatories

3. Depositions

4. RFAs

XIV.
Discovery Response

1. Legal objection to the form of the question

2. The actual response

3. A verification of the responses by the responding party

XV.
Form of question objections

1. Vague

2. Ambiguous

3. Overly broad

4. Unduly burdensome

5. Calls for speculation

XVI.
Objections that go to privilege

1. Attorney-client privilege

2. Work product

XVII.
Depositions

1. Gathering information

a. Find out what you don’t know

b. Confirm what you already know

c. Testing legal and factual theories – a road test

d. Preparing for trial – impeachment if there is any divergence in their testimony at trial

2. Preserving testimony

a. Locking in to prevent wiggling at trial

b. Where it is a substitute for live testimony

i. Illness/death resulting in unavailability – non-hearsay

ii. 30(b)(6) depositions – person most knowledgeable

c. Basis for temporary injunctive relief and motions – summary judgment

d. Claims for declaratory relief – the information gathered in the deposition can be used to get dec relief, TRO’s and the like

3. Facilitating settlement

a. Evaluating the witness and the attorney – know your opponent

b. Opens lines of communication

XVIII.
The Deposition Process

1. Research the law and know your elements.

a. Make an element grid

2. Review all the documents that have been produced in discovery – when Farhat propounds his document requests, and has gotten the documents, he has a paralegal make two sets:

a. Chronological

b. By witness – these are most useful for non-party witnesses

3. Identify all the facts – what you do and don’t know.

a. In addition to the documents, inventory everything that you know so that you can confirm it in the deposition

b. Compare what you know to your element charts to so highlight what you don’t know

4. Construct your theory of the case

a. What is the one minute schpiel you are going to tell the jury…

b. Primacy and recency

c. Every case, no matter how complicated, comes down to a handful of facts

5. Create your deposition outline and generate questions

6. Get a good night’s sleep

7. Do you want to spend the extra money to videotape?

a. 30(b)(6)

b. Obstreperous opposing counsel

c. Concerns about unavailability for trial

XIX.
Taking the Deposition

1. You want to sit directly across from the witness.

a. A position which facilitates eye contact

2. Swear the witness

a. The court reporter will swear the witness and certify that this is a true and correct record

3. Ask the who, what, when, where and how questions

a. The form of the questions is like direct examination – even though it is kind of like a cross examination situation

4. Primacy and recency

a. Don’t start out aggressively

b. Start with “Hello, my name is Bob.  I represent the D.  Could you please state your name for the record?”  

c. Develop rapport – don’t be a dick.

d. Mirroring – neurolinguistic programming techniques

e. Start off with admonitions

i. You are under oath.  

ii. The deposition testimony is just like as if you are testifying in court.

iii. This deposition is about your personal knowledge – don’t guess and don’t speculate.  You can estimate, but don’t speculate.

iv. Do you understand?

v. Explain that they will have a chance to review their testimony and make any changes – HOWEVER, if you make changes that are material, I can comment on that at trial.

vi. Your lawyer is here today and from time to time your lawyer will be objecting.  But, even though your lawyer objects, you still need to answer my questions unless you lawyer tells you not to.

vii. Are you on any medications?

viii. Have you had anything to drink in the past five hours?

ix. Is there any reason that this deposition cannot go forward?

XX.
Preparing your Witness

1. Always tell your witness to tell the truth – if you know the answer, give the information.

2. Within the context of telling the truth, there are ways of telling the truth that doesn’t give freebies.  If the person asks the question, “Does NITA have safety monitors?”  “Yes.”  “Who are they?”  “Bart and Amy.”  “Was Bart on duty?”  “No.  But if they forget to ask about Amy, don’t offer the information.

3. It’s okay to say, “I don’t know.”  Once you get past the basic background information – yes, no, I don’t know…Everything beyond that is only going to lead to more follow up.

4. Rule of thumb – the longer your answers, the more follow up they can do and the longer the depo…The shorter the answer, the shorter the depo.  

5. The $1,000 credit analogy

6. When prepping a witness, you want to tell them that when you hear the question, pause, take a breath (even if just mentally), count to ten.  This gives them a chance to think about the question and make sure they understand it.  It also gives counsel a chance to lay in an objection.

7. Practice cross-examining your own witness.

8. Teach your witness that she is in control – counsel can’t say don’t answer that question, it is stupid.  But the witness can say, “I don’t understand the question, could you please restate?”

9. Coaching is unethical and not permitted – even by body language, etc.

10. Teach your client about your objections – why you object, etc.  Focus on the questions, not the objections.

11. A deposition is not a place to win your case.  This is NOT where you “clear things up.”  You will have your chance to tell you story.  This is not that.  This is where you make the opposing counsel work for every word.

12. You should probably have the witness review any documents they have produced or authored.

13. If you have privileged documents, don’t give them to the witness.

14. The more experienced the witness is in giving testimony, the less prep time you will need with them.

XXI.
Preparing and Defending Expert Witnesses

1. When in doubt, go back to the report.  When the expert is in the depo and the question is trying to elicit a new opinion, go back to the report…As I said in my report…

2. When they are backed into a corner – let’s say the report gives an opinion that doesn’t really lay out the basis, they can always say, “Based on my background and experience, together with my review of the facts of this case, this is my opinion.”

3. Encourage them to give “Yes.”  “No.” and short answers.

4. Don’t volunteer information.

5. Remind them that they are in control.

6. No attorney client privilege between a retained expert and the attorney – everything is on the record.  They cannot be instructed not to answer.

7. If you want an honest opinion, ask an honest question.  Give the expert as much information as you can – otherwise, you run the risk of damaging their credibility in the deposition.

XXII.
Professional Responsibility Considerations Re:  Offers to Settle

1.  You must have explicit authority to settle – there is NO implied authority.

2.  You have a duty to communicate settlement offers to your client.

3.  You have a duty of professional care.

4.  It is inappropriate for a proposed settlement to provide for one party to make direct payments of attorney fees to council of an opposing party – this is an inherent conflict of interest.

5.  You have a duty to protect known lien holders – if you, as the lawyer, knows that there are liens on the property, you can not settle around them.

6.  The litigation privilege – Civil Code Section 47 – In California, if you are in litigation, statements made during litigation, in your briefs, in court, in discovery, you are immune from civil tort liability.  I can say nasty things about you in litigation and you can’t sue me for defamation.  This also applies to settlements.

7.  You also have an ethical obligation to present settlement offers in good faith – 
you may make more money by pushing it, but you have an obligation to put your client first…

Timeline for Federal Action

Complaint Filed:  the action is commenced.

GENERALLY, service must be within 120 days – and must consist of a summons and a copy of the complaint.

GENERALLY, an answer must be filed within 20 days of service.  


BUT, if service has been timely waived, then the D. has 60 days from the date that the request for waiver was sent.  Or, 90 days if the D. is outside the United States.

IF, the answer contains a counterclaim, the P. has 20 days to serve a reply.

IF a party is served with a crossclaim, they have 20 days to serve an answer.

SCHEDULING ORDER

Within 90 days of the appearance of a defendant and within 120 days of the complaint being served.

Federal Rules of Civil Procedure

FCRP 4:  Summons

FCRP 5:  Service

FCRP 7:  Pleadings allowed

FCRP 8:  General Rules of Pleading

FCRP 9:  Pleading Fraud, Mistake or Condition of Mind

FCRP 10:  Form of the pleadings

FCRP 11:  READ this one carefully

FCRP 12:  Time frames and objections


(b) defenses


(f) motion to strike
FCRP 15:  Amendments

FCRP 16:  Pretrial Conferences


(b)

FCRP 23:  Class Actions

FCRP 26:  Discovery and Disclosure

FCRP 27:  Depositions


FCRP 28


FCRP 29


FCRP 30



(d) One day, seven hours


FCRP 31


FCRP 32

FCRP 32:  Interrogatories


(a) Maximum or 25 including all discrete subparts



Must include proof of service


(b) Answers must be within 30 days after service


(d) Option to produce business records

FCRP 34:  Production of documents and things


No limit on the number of production requests


(b) items must be described with “reasonable particularity.”

FCRP 35:  Physical and mental examination of persons

FCRP 36:  Requests for admissions

FCRP 37:  Failure to make disclosure or cooperate in discovery

FCRP 41:  Dismissal of Actions

FCRP 45:  Subpoena

FCRP 50:  JNOV

FCRP 56:  Summary Judgment

California Code of Civil Procedure

422.10:  Allowable pleadings



Complaints, demurrers, answers and cross-complaints

422.30:  Caption, contents

422.40:  Names of parties in complaint

425.10:  Statement of facts, demand for judgment

426.30:  Compulsory cross claims

430.10:  Objections to pleadings by defendant; grounds



a)  lack of jurisdiction



b)  lack of capacity



c)  another cause pending on the same cause of action



d)  defect or misjoinder of parties



e)  pleading does not state facts sufficient to form a cause of action



f)  pleading is “uncertain” – ambiguous or unintelligible

g) in a contract action, it cannot be ascertained from the pleading whether the contract is written, oral or implied.

430.20:  Objections to pleadings by plaintiff; grounds

430.30:  Objection by demurrer and answer

If the grounds for objection to a complaint, cross complaint, or answer is on the face of the pleading, the objection on that ground may be taken by a demurrer to the pleading.

If the ground for objection does not appear on the face of the pleading, the objection may be taken by answer.

You can do both at the same time.

430.40:  Demurrer; time



A party against whom a complaint or cross complaint has been filed may,

within 30 days after service of the complaint, demur to the complaint or cross-complaint.

A party who has filed a complaint or cross complaint may, within 10 days after service of the answer to his pleading, demur to the answer.

430.50:  Demurrer to all or part of the pleadings
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