CIVIL PROCEDURE OUTLINE

Overview of a Lawsuit
1. Where can Suit be Brought?
· Personal JX – power of court over this person (Article IV Full Faith & Credit, Due Process)
· Subject matter JX – power of court over this kind of case (Article III)

I. Personal Jurisdiction

1. Overview: whether any court in the state (state court or federal court) has the power to hear this case involving this defendant.
a. Pennoyer v. Neff: CONSENT, POWER, NOTICE (Consent OR Power + Notice)
b. Constitutional Basis for personal JX = Due Process Clause of 14th Amendment 
i. No State shall “deprive any person of life, liberty, or property without due process of law.”

Pennoyer v. Neff (lawyer and nonresident) (brightline rule for nonresidents)
· guy refuses to pay lawyer; lawyer sues, but Neff doesn’t appear bc lived in OR; Neff gets land, which lawyer siezes for proceeds and land goes to Pennoyer  Neff sues Pennoyer
· Held: Pennoyer; no proper service of process in first suit
1. Notice: - in rem: notice through attaching property
    		 -  in personam: need personal service in state (constructive not okay)
2. Power: - state JX limited – limits on where D can be sued
	     	- Due Process Clause; Full Faith and Credit; Supremacy Clause
3. Consent
		**quasi in rem becomes loophole around Pennoyer in personam

Milliken v. Meyer (angry oil guys)
· two oil guys sue each other; Meyer lives in WY, but served in CO
· Held: WY gets JX; “domicile in the state is sufficient to bring an absent D under the State’s JX”; “fair and substantial justice”

International Shoe v. WA (shoes have presence) (flexible standard; minimum contacts)
· Rule: Pennoyer – need presence in state to get JX
· Delaware Shoe Co sued by WA for not contributing to state unemployement fund; has salesmen there but no office
· Held: A state has power to tax subject whose “presence” is est.; Shoe received benefits of law of state; only need minimum contacts; actual geographical presence no longer required
· Presence: 1) how much of a contact 	2) how related is contact

2. Personal Jurisdiction Analysis

Step 1 – Long Arm Statutes – states define how much JX they want to take from what is C permissibile
· i.e. some take less (HI, NY), some take all (CA, AR)
· Figure out if conduct falls within long arm – if not, inquiry over; if yes, proceed
· if case in fed court, court will follow long arm statute of state it is in

Gibbons v. Brown (Canada car accident) (Long-Arm Statutes)
· Rule: FL Long-Arm – “must be substantial and not isolated activity”
· Gibbons and Mr. & Mrs. Brown in car accident in Canada; G gives wrong directions to Mr. B; gets in car accident; G (Texas) sues Mr. B in FL; two years later, Mrs. B sues G in FL
· Held: G’s prior/concluded lawsuit in FL, which had different parties does not constitute “substantial and not isolated activity” under FL Long-Arm

- PAUSE: CONSENT? – if consent, skip to Step 4
· If forum selection clause indicating consent to be sued in courts of a certain state, must be fundamentally fair (contract law applies)

Carnival Cruise Lines v. Shute (Cruise injury) (Consent)
· forum selection clause in tickets that say only in FL; wife injured while on cruise; tries to bring in WA where she lives
· Held: as long as clause fundamentally fair, then should be upheld
*Consent is a way to get around power requirements step 2 & 3
	Choice of law, Consent-to-JX, Forum Selection Clauses, Arbitration clauses
		National Equipment Rental v. Szukhent (Consent to JX)
		(And Kind of Burger King) – choice of law, FL applies

Step 2 – Minimum Contacts* - Does the Defendant have “minimum contacts” with the state?
	*Constitutional Power Analysis – does Power comport with Due Process?
	*Basis is International Shoe

2A. Purposeful Availment – Has the Defendant purposefully availed itself of the privilege of conducting activity in the state? 
· This can include:
· Traveling frequently to that state for business
· Agreeing to decided contractual issues under the laws of that state (BK)
· Selling products in that state (McGee)
· Deriving business advantages from working with a company domiciled in that state
· In Stream of Commerce cases, general rule is that D must do something more than just place a product in stream of commerce that winds up in that state (e.g., by marketing a product to that state)
· Minority view holds that placing a product in the steam of commerce where there is a high degree of foreseeability that it will wind up in distant states (e.g., a car) is enough

McGee v. International Life (life insurance guy) (purposeful availment; minimum contacts)
· Rule: “minimum contacts”
· D is resident of CA and buys life insurance from TX; receives mail, certificate from TX in CA
· Held: Contract with insurance enough for CA to claim JX

Hanson v. Denckla (FL lady’s trust) (purposeful availment; minimum contacts)
· Rule: “minimum contacts”
· lady creates trust in Delaware while in PA; moves to FL and dies there; FL wants JX over Delware Bank trustee
· Held: unilateral activity of decedent with nonresident Delaware Bank trustree not enough to satisfy contact requirement (no affirmative steps)

Shaffer v. Heitner (Greyhound stocks man) (minimum contacts; quasi in rem; reasonableness)
· Rule: quasi in rem
· In shareholder’s derivative suit, Man attaches stocks of Delaware Co’s officers/managers to get them to Delaware; Delaware statutes allow for quasi and stocks considered to be in Delaware
· Held: Cannot attach unrelated property  quasi in rem abolished; everything now runs through International Shoe
· **International Shoe is only about corporations; Shaffer makes it about individuals, too; applies minimum contacts to individuals

*International Shoe was about a corporation – these cases demonstrate it applies to individuals; also addresses in rem, quasi in rem

Pavlovich v. Superior Court (hacker student leaks secrets) (specific jx; purposeful availment internet)
· student living in TX provides info on how to get around DVD copyright protections on his website; DVD organization sues in CA (claims intentional harm)
· Held: student did not specifically know who he was harming  knowledge may harm is not enough to est express aiming at forum state; sliding scale analysis for internet: passive to business
· Internet Sliding Scale

Stream of Commerce: 
WorldWide VW v. Woodson (car crash in OK) (specific JX; stream of commerce; reasonabless; purposeful availment)
· Rule: minimum contacts in personam
· New York residents buy VW car in New York; while moving to AZ, get in accident in OK; sue distributor (World Wide) and dealer (Seaway) in OK
· Held: one isolated occurrence of the accident not enough to est min contacts; foreseeability that product will end up there is not the benchmark

Asahi Metal Industry v. Superior Court of CA (international motorcycle tire valves) (stream of commerce; reasonableness; specific JX)
· Rule: minimum contacts; reasonableness
· man in motorcyle accident sues tire company (Taiwan) in CA; tire company sues Asahi (Japanese tire tube valve creator)
· Held: none agree on minimum contacts for stream of commerce; all agree that reasonableness standard not met (international, severe burden on D; CA interests slight, etc.)
· Brennan position: high foreseeability may be enough

J. McIntyre Machinery v. Nicastro (four finger loss) (stream of commerce; specific JX)
· Employee loses four fingers; British McIntyre only one left to sue (sells to Ohio which goes to New Jersey)
· Held: No personal JX in New Jersey; not enough that D might have predicted goods would reach forum; foreseeability not enough

Gray v. American Radiator

2B. Relatedness – Are the Defendant’s purposeful contacts with the forum state sufficiently related to the cause of action (specific jurisdiction), or, if not, is general jurisdiction appropriate?

*IS distinguishes between specific and general

· Specific JX – contact needs to be related to the claim
· Worldwide VW; Burger King; Pavlovich, Stream of Commerce (Asahi)

Burger King v. Rudzewicz (BK deal gone bad) (specific JX; purposeful availment)
· Rule: minimum contacts
· deal b/w Michigan business man who opened BK franchise and BK went bad; BK headquarters in FL; signed contract that said could be subject to FL law
· Held: purposefully availed himself and contract enough for substantial connection; should not apply to small debts

· General JX – contact can be unrelated to the claim if there are fairly extensive contacts and continuous operations within a state that D is “at home” in the state (Daimler)
· Goodyear; Burnham v. Sup. Ct.; Bauman
· Corporation: place of incorporation; principal place of business
· Individual: domicile


Goodyear v. Brown (French soccer bus accident) (general JX; stream of commerce)
· North Carolina boys die in bus accident in France; parents sue Goodyear and subsidiaries in North Carolina for defective tire; subsidiaries protest JX
· Held: there is no general JX for subsidiaries (not a principal place of business)

Perkins v. Benguet (WW2 operation) (general jurisdiction – good example)
· man maintains skeleton operation previously in Philippines in Ohio during WW2
· Held: yes, General JX because Ohio was new home for a while (temp domicile)

Helicopteros (helicopter crash) (general jurisdiction – bad example)
· Helicopter owned by Colombian corp crashed in Peru; sue in TX
· Held: Unrelated Purchases in TX not enough to establish general JX

Daimler v. Bauman (Argentina human rights) (general jurisdiction; reasonableness)
· Argentines sue Daimler for human rights violations; suing MBUSA (Daimler subsidiary based in Delaware/New Jersey) in CA claiming JX bc of large CA market to get MB Argentina case into U.S.
· Held: Gen JX not just continuous/systematic, but also “at home” Daimler is not “at home” in CA, thus cannot be sued under general JX; bases “at home” in relation to its activities in other places; if general jx, skip Reasonableness test
· Concurrence: Sotomayor says shouldn’t even consider minimum contacts; only reasonableness; which it clearly doesn’t meet

Burnham v. Superior Court (New Jersey, CA divorce) (temp general JX, physical presence in forum)
· Agree wife will file on ground of “irreconciable differences;” wife takes kids to CA; husband files in NJ for “desertion”; husband comes to CA for business; wife serves him while visiting kids
· Held: Yes, JX in CA; tradition says state has JX over nonresidents who are physically present in State; if personally served, I.S. doesn’t matter
· Concurrence: should run it through shoe; will always have min contacts bc received benefits of state while visiting
*Burnham applies only to individuals and no fraud; NOT corporations

Step 3 – Reasonableness* - would the exercise of jurisdiction be unfair and unreasonable so as to violate the principles of fair play and substantial justice?
*Constitutional Power Analysis – does Power comport with Due Process?

	- We look at:
		1. The interest of the forum state (McGee)
		2. The burden on the defendant
		3. Alternatives available to Plaintiff
		4. Possible interest of other states and countries of hearing the case
· Once P proves purposeful availment and requisite level of relatedness (step 2), D has the burden of proving unreasonableness

· Cases on Reasonableness: Burger King p. 114; Asahi; Piper; Daimler concurrence; Worldwide VW
· Daimler majority stands for proposition that for general JX, skip step 3
· One view of Burnham is that if there is personal service, in state, steps 2 & 3 can be skipped

Step 4 – Notice 
· after Mullane, notice is clearly a separate constitutional requirement
· Notice must be reasonable calculated, under all the circumstances, to apprise interested parties in the pendency of the action
· In federal court, Rule 4 provides a basis for how this is done

Mullane v. Central Hanover Bank (trust doesn’t notify) (Notice)
· Central Bank creates common trust fund & notifies known benes; when judicial settlement comes around, only notify through publication (in compliance with NY Law); Mullane represents unknown benes and claims unfair notice
· Held: In regards to unknown benes, published notice okay; for known benes, must reasonably attempt to give notice; “reasonable calculate”
*court obliterates distinction bw constructive notice for in rem and personal service for in personam – must now be sensible under the circumstances; separation bw notice and power

Rule 4
· Waiving service: D has 30 days (or 60 internationally) to respond
· if returns timely, then does not need to answer complaint until 60 days after request sent (or 90 internationally)
· if do not return timely, P must send more formal service (D incurs costs)
· Cannot send waiver to U.S. 
· The act of serving someone does not in and of itself creat JX (notice and power separate)

A Couple other things to Consider: Venue; Transfer & Forum Non Conveniens

· Venue is statutory, not constitutional

28 U.S.C. 1391 – VENUE GENERALLY
· A civil action may be brought in judicial district where
· D resides
· Substantial part of event occurs
· If no district where can be brought, then any judicial district where D is subject to personal JX
· Residency – reside where domiciled/principal place of business is
· If D not U.S. resident, then may be sued in any judicial district
· For multiple district corporations – sufficient contacts in districts
· If D is officer/employee of U.S. – same, but also where P resides if no real property involved

28 U.S.C. 1404 – STATUTE – FOR CHANGE OF VENUE – DOES NOT GET DISMISSED
· “Transfer for conviences of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought or to anydistrict/division to which all parties have consented”

Dee-K Enterprises (fraudulent foreign rubber makers) (Venue) 
· Dee-K and Asheboro claim fraud against foreign rubber manufacturers; want to sue in Eastern District of Virginia; manufacturers contest JX and venue
· Held: Yes, personal JX (availed themselves and service proper) (aliens can be sued in any district), but need more info on venue – may end up in Western District of VA instead

Forum Non Conveniens – STANDARD (common law) – concedes personal JX (power), but for interests/fairness moves to DISMISS
	- D must make a very compelling case (big burden)
	- is it 1) too oppressive to D (tips the scales of justice when comparing to favorability for P) or
	         2) too difficult for courts to handle

Private Interest Factors:
· Relative ease of access to sources of proof
· Availability of compulsory process for attendance of unwilling, and cost of obtaining attendance of willing, witnesses
· Possibility of view of premises, if view would be appropriate to the action
· All other practical problems that make trial of a case easy, expeditious, and inexpensive

Public Interest Factors:
· Administrative difficulties flowing from court congestion
· The local interest in having localized controversies decided at home
· Diversity case trial ought to be in forum that is at home with the law that must govern the action
· Avoidance of unnecessary problems in conflict or laws or application of foreign law
· Unfairness of burdening citizens in an unrelated forum with jury duty

Piper Aircraft v. Reyno (Sottish airplane crash) (Forum Non Conveniens)
· Airplane crash in Scotland; all decedents Scottish; most likely pilot error, but CA administrator brings suit against aircraft manufacturers
· Moves from CA state court to CA Fed court on diversity JX  then transferred to PA for convenience  once in PA seek forum non conveniens
· Held: FNC granted; local interest in having localized issues determined at home; consider public/private interest factors; Shift to less favorable substantive law for P is not grounds to dismiss FNC


II. Subject Matter Jurisdiction

1. Overview: If there is Personal Jurisdiction, then does only a state court, or only a federal court, or both have the power to hear this case?
· State courts: courts of general JX; can almost always get into state
· Fed courts: limited JX; not for everything – need a reason to get in

· ANY Party can challenge SMJX at ANY time
· Capron v. Van Noorden – SMJX brought up in appeal after already lost and case gets dismissed
· Generally, want to see if you can get in on Fed Q instead of Diversity bc don’t have amount in controversy req

2. Federal Question (US constitution Article III & 28 U.S.C. 1331) “arising under”
· Constitutional Source of Power: Article III, Constitution
· Section 1: Supreme Court is required; Lower courts are optional (decided by Congress)
· Section 2: creates two categories: Federal Question JX and Diversity JX
· Federal Question is a ceiling, not a floor – Congress can give that much, but did it?
· Legislative/Statutory Source of Power: 28 U.S.C. 1331 “arises under”
· Narrower than Article III – why?	
· Allows court to figure it out early on
· Pretty clear from one document
· If Supreme interpretation, then Congress can pass another statute
“Will the P have to raise the federal issue in a complaint which includes the elements that P needs to prove her claim and only those elements?”

Louisville v. Mottley (lifetime railroad passes) (Federal Question, SMJX, Well-Pleaded Complaint)
· Mottleys get lifetime passes, then law passed banning lifetime passes; RR takes back lifetime passes from Mottleys  Mottleys sue
· Issue: Will P have to raise federal issue in a complaint which includes the elements that P needs to prove her claim & only those elements (interpeting 1331 statute, not Article III)
· Held: No authority to hear; Complaint is really about a breach of contract (fed issues only in defense)
· Mottley is bright line rule (well pleaded complaint rule)
· Later refile under 1257 after being heard from State Supreme

· Statute 1257 – For Supreme Court only – goes out to Article III limit (when going from State Supreme court to US Supreme Court
· If didn’t have this, would have Fed Questions stopping at State Supremes and never getting into the federal system

· Well-pleaded complaint rule: Action must “arise under” federal law
· DOES NOT APPLY TO STATE COURTS


2. Diversity Jurisdiction (US constitution Article III)
· Idea is to provide a neutral forum for unlike parties
· Diversity is set at the date of filing (doesn’t matter if move after)

Article III, Section 2 “to Controversies between two or more States; - between a State and Citizens of another State; - between Citizens of different States…”
· 1332 does not explicitly require that each P be diverse from each D; this was decided in Strawbridge
· Must have complete diversity
28 U.S.C. 1332 *see p. 213 questions*

· Partnerships (not the same as corporation)
· Must consider citizenship of each partner (considered as individuals)
· Partnerships are pretty rare today – usually now LLCs
· Corporation: Where incorporated and principal place of business; “nerve center”

Redner v. Sanders
· French lawyer tries to obtain diversity JX from NY D by first claiming residence of France and then by claiming citizenship of CA
· Held: No diversity JX (For France, must have citizenship, not residency, For CA must have domicile) – domicile = physical presence + intent to stay – same for personal?
· Smith v. Kennedy – “Diversity of citizenship is determined at the commencement of the action”

Hertz Corp v. Friend (DO NOT CONFUSE WITH PJX)
· Employees bring action against Hertz claiming violation of CA wage and labor laws; Hertz invokes diversity JX to remove to federal court; Employees claim Hertz citizen of CA like them
· Held: principal place of business is the “nerve center” – center of overall direction, control, & coordination (headquarters); place should be singular
· Nerve center = fairer, easier to assess, just needed to pick something to be clear


Amount in Controversy  *see p. 220-221 questions
· Must exceed 75k
· Generally, assume P’s amount is correct – as long as looks relatively decent
· Unless there appears to a legal certainty that the amount cannot be met (ie., using punitive damages to get you there but definitely not valid)
· Aggregation:
· One P with two or more unrelated claims against One D = Yes
· Two P’s with claims against One D = No if claims are separate and distinct
· Only Yes if P’s have common, undivided interest (like owning piece of prop)
· Basically, always no
· Counterclaims: depends on what type
· If mandatory/compulsory = yes, works regardless of amount
· When P’s claim exceeds 75k, compulsory counterclaim can be heard regardless of amt.
· If permissive = If under, does not work; must be over 75k
· No “lopping off” – don’t subtract counterclaims from P’s amount
· Injunctions: Try to value – but How? 
1. By value to the Plaintiff (majority)
2. By value to Defendant
3. Value to the party invoking diversity
4. If any of these are met

3. Supplemental Jurisdiction 28 U.S.C. 1367
If claim is so closely related, then yes, will hear even if no independent basis

(a) Shall have supp JX over claims so related to claims in the action within such original JX that they form part of the same case or controversy
	Such supp jx shall include claims that involve the joinder or intervention of additional parties.
		Common nucleus of operative facts (Gibbs)

(b) For diversity JX, shall not have supplemental JX under subsection (a) over claims by P’s against persons made parties under Rule 14, 19, 20, or 24, when exercising supp JX over such claims would be inconsistent with diversity JX.

(c) may exercise discretion to decline if 
	1. claim raises a novel or complex issue of State law
	2. claim substantially predominates over fed original JX claims
	3. district court has dismissed all claims over which it has original JX
	4. in exceptional circumstances, there are other compleling reasons for declining JX

(d) gets 30 days after if dismissed unless State law gives longer tolling period
Stretches fed JX to cover parts of cases that if brought independently would not fit within fed’s jx
	
In re Ameriquest (mortgage too high) (supplemental JX)
· woman takes out mortgage with Ameriquest and they appraise too highly; sues Bank for violation of TILA and state law fraud claims (wants to void mortgage); Bank says no supplemental JX 
· Held: Related under 1367(a) – “common nucleus of operative facts”; and nothing in 1367(c) to dismiss

Szendrey Ramos (PR lawyer) (supplemental JX)
· PR lawyer find bank officials violating Code of Ethics and reports it; subsequently fired; brings both federal and state claims against bank
· Two approaches: 1) Decided based on what happened (look at story) or 2) Compare legal elements of two different claims – court goes with No. 2
· Held: no Supp JX under 1367(c): 1) state law raises novel/complex issue and 2) State law substantially predominates over fed claim

Under 1367(c) can bounce the case, even if would have supp JX otherwise

Statute of Limitations
· What if P gambles wrong, doesn’t end up in federal court, and state statute of limitations has run to bring the claim?
· Some states, but not all, have “savings” statutes that toll the state SoL under such circumstances
· 1367(d) – opens a 30 day window to refile


4. Removal 	28 U.S.C. 1441, 1146, 1447

1441 – removal of civil actions
(a) 	Generally may be removed from state court if fed district court has original J (fed question falls under this
(b)	Removal based on diversity of citizenship
(2)	if only based on diversity, then may not be removed if any of the D’s is a citizen of the State in which the action is brought
(c) ADD IN

	*Hometown bar

1446 - Procedure for removal of civil actions
Notice is being filed within 30 days of date when D first received summons and complaint.  
Sign it as would for Rule 11.  
Include all pleadings served on D in such action.
For removal based on diversity of citizenship
	Cannot remove if more than one year after commencement of the action (unless find P acted in bad faith)

1447 – Procedure after Removal Generally


Caterpillar v. Lewis (bulldozer guy screwed) (Removal)
· KY resident injured operating bulldozer; sues Caterpillar (DL, IL) and Whayne Supply (KY); settles with Whayne, but Whayne technically still in suit with LM (MA); Caterpillar removes to fed court on basis of diversity and close to one year rule; KY says can’t do that – not diversity yet
· Held: Removal should not have occurred, but will allow anyways bc don’t want to go back and redo

5. Joinder
very flexible; lots of ways to bring in more parties and claims
But, anytime you add parties/claims need to make sure satisfies BOTH Joinder AND Supp JX

Joinder of Claims (Rule 13, 18)

Rule 13 – Counterclaim and Crossclaim
Compulsory v. Permissive Counterclaims. Is a counterclaim compulsory, and if not, does it have independent Jx’l grounds?

(a) Compulsory Counterclaim
	Must file counterclaim if arises out of the transaction or occurrence that is subject matter of opposing party’s claim
	And does not req adding another party over whom court has no JX
	Exceptions: when action started, claim was subjection of another pending action

(b) Permissive Counterclaim	- may state at any time
	*for efficiency
(g) Crossclaim against a coparty
	May state crossclaim against a coparty if claim arises out of the transaction or occurrence that is the subject matter of the original action or of a counterclaim or if claim relates to any property that is subject matter of original action.

- cross claims are permissive; use logical relationship test to determine
- permissive do not meet supp jx

1. Compulsory Counterclaim: come from the same transaction/occurrence as the opposing party’s claim.  
· Logical Relationship Test: claims that are logically related to each other satisfy the transaction/occurrence standard. (common nucleus of operative facts)
· Must be brought at the time of filing. If they are not brought, the party waives the right to assert 
(a)(2) Do not have to bring the claim if the claim is already part of another action.
· If the claim is compulsory, then it will meet Supplemental Jx and the case can stay in Federal Court as long as § 1367(b) (Diversity) does not deny Supplemental Jx under the circumstances. 

2.  Permissive Counterclaim: Claims that are unrelated to the transaction/occurrence that is the subject matter of the opposing party. 
· The party may or choose not to file this claim at any time. 
· If the claim is permissive, then it will not meet Supplemental Jx. (minus rare occasions)
3. Cross-claim: a claim brought by one co-party against another co-party; permissive
· Same “Transaction/Occurrence” standard using the “Logical Relationship” Test.

Plant v. Blazer (Bank’s counterclaim on loan) (Rule 13, counterclaim, compulsory, joinder)
· P takes out a loan, but does not pay it; Sues bank for violating federal TILA; Bank brings counterclaim on note for unpaid balance
· P says counterclaim is not compulsory (wants it to be permissive bc would not indep JX basis)
· Held: Counterclaim is compulsory – arises out of aggregate of operative facts; same transaction = the loan
· Logical Relationship Test

Rule 18 - A party may join as many claims, whether related or unrelated, against a single opposing party. This can be a P or a D on a counterclaim.  
	Res judicata (one bite at apple) precision rules lurking; need to bring all related claims together


Joinder of Parties

Rule 20 – Permissive Joinder of Parties
1. Plaintiffs 
	(A) they assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and
	(B) any question of law or fact common to all P’s will arise in the action
2. Defendants 
	(A) any right to relief is asserted against them jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences AND
	(B) Any question of law or fact common to all D’s will arise in the action

By Plaintiffs. 

Mosley v. General Motors Corp (race case) (Rule 20, Joinder of parties)
· Ten Ps bring racial discrimination case against GM; GM wants to sever joinder
· Held: Under Rule 20, they all arise from one company wide policy  should not sever

By Defendants. Third Party Claims

Rule 14
	(1) A defending party may, as a 3rd party plaintiff, serve a summons/complaint on a nonparty who is or may be liable to it for all or party of claim 
		- must be directly liable to Defedent; not a “it’s his fault, not mine”
		- it’s “If I am liable, then so is he”
	Must obtain court’s permission if filed more than 14 days after serving original answer

Price v. CTB, Inc. 
· Chicken farmer sues Chicken coop builder; Builder wants to bring in nail manufacturer
· Held: Yes, can implead nail manufacturer as third party bc directly liable to Coop builder


More Complicated. 

Kroger v. Omaha and Owen v. Kroger
· Kroger (IA) sues Omaha power (NB) for liability after electrocution death
· Omaha impleads Owen Equipment (NB? IA?)
· Omaha wins summary judgment and Kroger now shifts to allege complaint against Owen
· Owen says actually IA, so no diversity
· Held: No diversity; Kroger cannot bring complaint
· Leads to 1367

If P asserts claim against third party that would defeat diversity JX, then cannot do

Compulsory Joinder. Rule 19

A1 Required party – if person has personal jx and joinder does not destroy diversity, then must be joined if:
	a. In absence, can’t accord complete relief
	b. person claims an interest relating to the subject and absence may
		as a practical matter impair/impede the person’s ability to protect interest
		leave existing party subject to substantial risk of inconsistent judgments
2. Joinder by court order. If person is necessary and feasible, then court order to join (if refuses to join as P, then may be D or involuntary P

B. When joinder is not feasible. If required to be joined but cannot, then court must Determine in equity and good conscience whether case should be dismissed
	1. extent to which judgment rendered in absence might create prejudice (rights/privileges lost)
	2. extent to which prejudice could be lessened or avoided by 
		protective provisions in judgment, shaping the relief, or other measures
	3. whether judgment rendered in absence would be adequate
	4. whether P would have adequate remedy if action dismissed for joinder

Temple v. Synthes Corp.
· P (MI) has screw break off in back after surgery and sues screw company (PA)
· Synthes says Doctor/Hospital should have been brought in – motion for Rule 19
· Held: Doctor and hospital only permissive (doesn’t pass “necessary” test); joint tortfeasors are not always indispensable parties

Helzberg Diamond Shops v. Valley West Shopping Center
· Helzberg sues VW for violating their contract by bringing one too many jewelry stores
· VW seeks to dismiss bc Lord’s (the fourth jewelry store) should be brought too
· Held: Necessary, not feasible, but dispensable

Questions:
1. Company has operations in Virginia and Ohio.  Workers in the two facilities are represented by different unions.  The Virginia workers are represented by Local 171 of the Teamster’s Union (based in Virginia), and the Ohio workers are represented by Local 964 (based in Ohio).  Company shut down its Ohio operations, and workers there were permitted to transfer to the Virginia facility to the extent work was available.  The following dispute emerged: Local 171 claimed that the transferring workers should lose their seniority and be placed at the bottom of the Virginia seniority list, while Local 964 took the opposite position.  The two unions submitted their dispute to a Joint Union Committee, which found for Local 964.  Local 171 then sued Company in federal court in Virginia under the federal Labor Management Relations Act.  Local 171 sought an order requiring Company to place transferring workers at the bottom of the seniority list.  Local 964 is not subject to personal jurisdiction in Virginia.  You are representing Company.  Can you make a Rule 19 motion?  What arguments would you make?  Would such a motion be successful? 
· Is the absent party necessary? Rule 19(a)
· 19(a)(1) – can the parties get complete relief without the absent party?
· Probably, although would turn on whether Company has authority over seniority policies.
· 19(a)(2)(i) – impair the absent party’s ability to protect its interest?
· Court held yes – purpose of lawsuit was to vacate contractual position for which Ohio union fought.
· 19(a)(2)(ii) – leave any person subject to inconsistent obligations?
· Court held yes – because if Ohio union sued in second suit, could get order that Keal had to take opposite action.
· Is joinder feasible?  
· No, because there is no personal jurisdiction over Ohio union in Virginia.
· Is the Ohio Union indispensable?
· To what extent a judgment entered in their absence would be prejudicial?
· Prejudice to Ohio union – the OH union could lose the judgment they won before Joint Union Committee.
· Prejudice to Company – inconsistent judgments.
· Adequate judgment?
·  would depend on whether Company could actually do this without Union OK
· Does P have adequate remedy if case dismissed for nonjoinder?
· Yes, because both Employer and Ohio Union would be subject to personal jurisdiction in Ohio State courts.  
2. Prior to 2000, Husband was married to W1 and procured insurance from Insco payable to “my wife.”  In 2000, Husband procures a divorce in Mexico and marries W2.  After Husband’s death in 2004, W1 brings an action against Insco claiming (a) Husband and she were never properly divorced, and (b) even if she and Husband were divorced, his intention was to have the policy payable to her.  Insco moves to join W2 under Rule 19 in federal court in California.
· If W2 is not subject to personal jurisdiction in California, the court should dismiss the case under Rule 19(b) because of the extreme risk of inconsistent judgments.
· Here, there is an extreme risk of inconsistent judgments – W1 could get insurance policy in case 1, then W2 could do the same in case 2.
· Therefore, would meet 19(a) necessary standard; if not subject to personal jurisdiction, go to 19(b), where should pass.
· Assuming that there is no basis for federal question jurisdiction in this case, and assuming that adding W2 would destroy complete diversity in this case, a fact that would be favorable toward dismissal would be that Insco is a Nevada corporation and W2 is subject to personal jurisdiction in Nevada.
· W2 cannot be joined as necessary party.
· In 19(b) analysis, factor 4 is whether plaintiff will have adequate remedy elsewhere.  If both Insco and W2 are subject to personal jurisdiction in NV, this will be helpful (although not necessarily determinative).
· Go to NV state court or NV federal court if W1 not NV citizen.



CIVIL PROCEDURE OUTLINE PART 2

Introduction to Litigation

1. A Look at the Court System
 Litigation Explosion - Is there too much litigation?
· Case Load and the Judge – Consider that our case is not the only case on that judge’s docket
· [bookmark: _GoBack]Case Load and Procedure - The rules of how to litigate a case affect case load.  
· Ex. – How would changing Rule 54(d)(1) to include attorneys fees as costs create more or less litigation?

Two types of Remedies: Substitutionary and Specific

2. Substitionary Remedies (what a reasonable substitution would be – usually money)

Compensatory Damages 
· Purpose: to restore injured party as nearly as possible to position he would have been in had it not been for wrong of other party (try to make them whole)

· General Qualifications: 
1. Value to Average Person
i. Market figures into value; not necessarily value to you (heirloom pen)
2. Mitigation
i. can’t tack on to the orignal injury; take reasonable measure to insulate the harm (go buy a new computer)
3. Duty to record keep
i. Must keep records to recover
4. Lost Time
i. Even if you win, won’t get back the time and energy spent
**could be modified by statutory/common law**

Punitive Damages
Purpose: to punish, deter, and comfort P (usually crim)
Substantive rule (Gore’s Guideposts):
1. Degree of reprehensibility of D’s conduct  (Philip Morris– can consider harm to others to see if reprehensible, but cannot use their damages to increase damage amount).
i. State Farm not praiseworthy, but more modest punishment would match
ii. Cannot punish D for conduct lawful where it may have occurred outside JX
iii. Can’t be for conduct not related to P’s harm
iv. Consider: whether harm was physical as opposed to economic, does conduct exhibit reckless disregard to health/safety of others, Whether the target of the conduct had financial vulnerability, Repeated actions or isolated incident, Harm was resuilt of bad faith
v. *presume P made whole by compensatory damages, so Punitive damages only awarded if D is so reprehensible deserves punishment or deterrence
2. Disparity between actual harm and punitive damage award.
i. No brightline rule, but generally should be single digit ratio (9 to 1)
1. State Farm’s was 145 to 1
3. Difference between punitive and applicable civil penalties.
i. State Farms comparable civil sanction was 10k

Procedural rule:
1. Court of appeals needs to conduct de novo review
i. If punitive damages, must look at it with “Fresh set of eyes”
ii. Limits evidence of D’s bad behavior to same kind of behavior that harmed P’s – limits it to behavior that was unlawful in whatever JX it occurred
iii. Requires courts to consider several different tests of proportionality

Differences/similarities between criminal law and punitive damages.
· Unlike crim, no screening process before brought – can just go get punitive damages
· Lower standard of proof than crim – beyond a reasonable doubt (51%)
· In crim, the judge decides the punishment; in civil, jury decides

	State Farm v. Campbell
· State Farm says will represent Campbell at lawsuit after car crash; jury finds Campbell guilty; State Farm then refuses to cover excess liability
· Jury awards $1 million compensatory damages and $145 million punitive damages
· Held: reverse punitive damages – violates due process

	Phillip Morris USA v. Williams
· Wrongful death case against a tobacco co, in which jury found Williams death was caused by smoking
· Williams lawyer asks jury to onsider how many other people smoke, cigarettes are going to kill ten of every hundred
· Jury awards 21k compensatory and 800K in punitive damages
· Held: Reversed; cannot invite the jury to consider other harm done to people not before the court
· Violates due process
· Tension: can consider harm to others to see if D’s conduct was reprehensible, but cannot use other’s damages to increase damage amount. This affects the Due Process clause 
	Hypo: Lemon Lawsuit
· Typically, compensation would be difference bw price of new and used car (25k)
· Is this worth taking? Maybe (about 6-8k)
· If you find out might also be fraud  intentional tort
· Punitive damages: 2million; but could this violate due process? More difficult to prove?

3. Specific Relief (Injunctions)
Question: Damages or Injunctions? – a lot of things have a price tag; but civil rights/landmark cases may not (Brown v. Board, Bush v. Gore, etc.)

Injunction: court order compelling someone to do something/stop doing something
· Failure to obey: contempt of court (go to jail)
· Collateral bar rule: Can challenge an injunction, but once you violate, can’t argue about propiety of injury imposed
· To enforce an injunction, one basically goes back to court. 


History: English legal system had courts of common law (damages/legal relief) and courts of chancery (equitable/injunctions relief)
	Problem: Could potentially go back and forth bw the two
	Solution: To get equitable relief, had to show damages wouldn’t work

Remedial hierarchy today?  
· Does it exist?  
· Yes – have to show legal relief inadequate + courts do not like to monitor injunctions.
· Black letter: only get injunction if damages don’t work (but not actually followed)
· No – courts grant injunctions all the time. Thus, at the end of the day, courts decide which relief is more appropriate to the facts at hand. 
· Not impossible to get an injnction even if damages might technicall work (might be too complicated)

Test for Granting Injunctions or nah:
1. Balancing of interests of the parties who might be affected by the Court’s decision – the hardship on plaintiff if relief is denied as opposed to the hardship to defendant if it is granted.
2. The main prerequisite to obtaining injunctive relief is a finding that plaintiff is being threatened by some injury for which he has no adequate legal remedy.  

Sigma Chemical Co. v. Harris
· Employee of Sigma goes to work for competitor; Sigma asks for permanent injunction to keep Harris from working there and sharing secrets
· Held: Injunction granted; must be reasonable in scope; balancing of interests of parties 
· Standard: hardship on P as opposed to hardship on D if granted

4. Declaratory Relief
1. Legal problem which damages and injunctions won’t solve.
2. Court makes a statement about the controversy.

5. Provisional Remedies

TRO/Preliminary injunction – relief pending final adjudication of dispute (when something needs to happen fast; when injury is happening right now)
	I.e. Business deal looming/merger, bulldozer knocking down house, breathing particles now
Standard (Winters):
1. Likelihood on success of merits at trial;
i. Rationale: A Preliminary Injunction should not be granted unless P has a case that is likely to win. 
ii. Issue: we know very little about the case at this point and may not have enough to make a determination as to likelihood of success. 
2. Likelihood of irreparable harm in absence of an injunction;
i. To fulfill this, damages typically won’t really work or are hard to calculate. 
ii. Court may require P to post a bond to compensate D in case P is wrong. 
3. Inadequacy of money damages to protect against harm;
i. How much P will be hurt if the injunction is not granted vs. how much D will be hurt if the injunction is granted. 
4. The balance of hardships facing the parties favors issuance of the injunction.
a. Social Utility of granting the injunction vs. not granting it. 

§1292(a)(1) – allowed to appeal if get a preliminary injunction against you, even though not final judgment

Temporary Restraining Order – Rule 65
more immediate; can get without written or oral notice if (a) truly irreparable; and (b) certify that tried.  Only good for 14 days; Must post a bond. 
	Prelim Injunction – must provide notice; more official

Winters v. Natural Resources Defense Council, Inc. (injunction too early)
· Environmental group sues Navy and seeks TRO against using sonar bc harming marine animals
· Held: No preliminary Injunction
· Dissent: Ginsburg’s sliding scale for evaluating equitable relief claims

Fuentes v. Shevin (due process limitations) (injunction too late)
· Woman buys appliances from Firestone; gets in dispute with them; doesn’t make last paysments; Firestone brings action for repo, gets writ of replevin; Woman never recieves summons or notice about it
· FL statute has no req that person asking for writ make a convincing showing before seizure
· Held: FL statute violates due process and is unconstitutional
· Only extraordinary situations okay to do so (necessary for gov’t/general public interests, special need for very prompt action, state has kept strict control over monopoly of legit force)
· *Note: need state action for due process to apply

Matthews v. Eldridge: Test for Due Process Regarding Notice
1. Private interest that will be affected by the official action
2. Risk of an erroneous deprivation of such interest through the procedures used and probable value of additional or substitute procedural safeguards
3. Government’s interest, including the function involved and fiscal/administrative burdens that the additional or substitute procedural req would entail
a. Car towed away in tow-away zone – the sign there is your notice; No. 3 – world would shut down if needed more notice; ex. of least form of notice

6. Financing Litigation - “Show Me The Money”

Costs - Costs are small. Costs include cost of witnesses, filing fees, etc. (do not include attorney’s fees)
54(d)(1) – unless otherwise specified, the prevailing party has its costs paid for by the loser. 
Policy: Should this rule be modified to require loser to pay winner's costs AND attorney's fee?
1. Why would a rule change like this be needed?
· PRO: less frivolous lawsuits b/c risk of having to pay both sides attorney's fees; assume that system is overwhelmed and overcrowded and this would cut back on silly suits;
· CON: it would limit the number of good cases, too
2. What would it do?
· PRO: less frivolous suits; make people "truly whole” b/c would not have to pay back attorney out of recovery; allow cases that are great claims but are not economically viable b/c would cost too much
· CON: create an access issue (people who have limited funds are reluctant to bring suit b/c may get stuck with both fees); people who cannot afford the fancy attorney will be stuck with worse lawyer and may end up paying for the fancy attorney
3. What's the evidence that a rule change like this would be the correct result?
· PRO: large number of cases brought are based on personal issues (divorce cases, contract issues etc.); anything that would be helpful to clean out the system
· CON: most litigation is in state court - this will not affect litigation on a broad level b/c most litigation happens in state CT

Hourly v. Contingent (cash/credit)
1. Contingent fee as insurance system
· Often Plaintiff’s lawyers
· Banks wouldn’t do the laon to finance litigation, but the lawyer can
· Contingency is how a laywer makes a loan on the value of the claim
a. Not all cases will be successful, but successful claims will cover expenses of the unsuccessful ones
b. So, each individual pays the premium
c. Based on: Strength/reasonable chance of success; damages, how hard they will have to work; and belief in the cause. 
2. Billable Hours
· Defense lawyers 
d. But, Plaintiffs laywers too, because if on contingency and win, need record of time spent
3. Pro Bono!
4. Flat Rates – for predictable investments of time (wills)

Alternative Litigation Finance:
1. Consumer lending
2. Lawyer lending
3. Direct Investment in Commercial Claims
4. Public Subsidies
a. Legal Services Corporation
b. Legal Aid
5. Professional Charity

p. 333 Problems 1 and 2
1. Friend has just separated from her abusive husband and is facing eviction for nonpayment of rent.  Unemployed and assetless, shes asks where to find legal representation.  What can you tell her?
	Legal aid clinic, but big justice gap (they’re swamped)

2. Join small firm in rapidly expanding suburban area – population has outrun the capacities of a one-person legal aid office largely funded by the county.  
	Part of why Pro Bono is so important
American rule/English rule
· American: Each side pays for own lawyer; encourages strong, but low-damage cases; discourages high-cost “law reform” suits
· English: Loser pays; encourages “law reform suits”; discourages meritorious low-damage suits

P. 318 Problem 1
Consider the incentives created by the American Rule.
a. Andy has a claim for 1k arising out of a dispute with a merchant.  A competent lawyer estimates that Andy’s claim has merit but that handling the claim will cost 1.5k.  What will Andy do?
i. Not going to bring – cost would be more than received
b. Irma’s Grocery is a small family business that does not carry liability insurance.  Recieves a summons and complaint from a customer who alleges injuries from slip-and-fall.  Irma strongly doubts injured at all.  But consults lawyer and finds out will cost perhaps 7k to defend.  P’s lawyer says willing to settle for 1.5k.  What will Irma do?
ii. Settle.

Move away from American rule:
1. Federal Rules (Rule 68) – take out
2. Contract
a. Fee-shifting provisionsparties to Ks may provide that if litigation over the K arises, the loser will pay the winner’s legal fees. 
b. Ex. Loans and leases typically have these. 
3. Common law
a. Malicious prosecution/groundless litigation
4. Statute (civil rights statutes include attorneys’ fees as costs)
b. Congress incentivizes civil rights claims through civil rights statutes that require the loser to pay the attorneys’ fees except if P is the loser. 
i. §1988b In any action or proceeding to enforce [various listed civil rights statutes], the court, in it’s discretion may allow the prevailing party, other than the United States, a reasonable attorney’s fee as part of the costs
c. A court can accept a settlement that waives statutorily-appointed attorneys’ fees (Evans)
d. Attorneys’ Fees can only be awarded when there is a judgment based on the merits or a court-ordered consent decree (Buckhannon)

p. 336 Note 1. Consider the effect of fee shifting on the filing and conduct of litigation.  Client has recently been discharged from her job.  Your investigation suggests a breach of the employment contract.  Also a possible racial discrimination claim, which is much more difficult to prove.  The potential amounts at stake are not large.  Does the choice of which claim to file affect the financing of the case.
	If contract claim  contingency fee
	If racial discrimination claim  opportunity to recoop attorney’s fee (hourly)
the practical effect of this civil rights fee-shifting statute is that even if the wrongful discharge claim is not worth a lot, a contingency lawyer is likely to bring the case because of the big award from the race discrimination case.

Evans v. Jeff D. (conditioning settlement on waiver of attorneys’ fees)
· Handicapped children class sue State alleging violation of treatment
· P’s attorney, Johnson, employed by Legal Aid society
· Week before trial, D’s bring new settlement proposal giving them what they want, minus attorney’s fees
· Johnson decides to accept (despite Legal Aid saying no), but attacks settlement in fariness hearing; says Fees Act should be construed to not let D’s do this
· Held: Settlement is fair
· *Real losses are future clients of legal aid services

Buckhannon v. WV Dept. of Health and Human Resources
· Owner of care homes fails inspection, gets notice to close, but becomes moot bc regs change while law is going on (nothing left to complain about)
· D’s move to dismiss; DC grants; P asks for attorney’s fees under Catalyst Theory
Held: No; must actually be decided in court for fees (getting Ds to voluntarily change conduct is not enough) – change must be reqd by court order
· overruled “catalyst theory;” no attorneys fees if D changes rule/statute and moots case.
· Catalyst Theory: if a lawsuit brings about a voluntary change in D’s conduct, P is entitled to attorney’s fees. 
· If had been settlement agreement, would have been entitled to Attorney’s Fees?
· Can you AF in a settlement agreement if settlement happens outside of court without a court order - no

7. Policy Issues
Relationship between procedure and caseload.
· The rules of how to litigate a case affect case load.  
· Ex. – How would changing Rule 54(d)(1) to include attorneys fees as costs create more or less litigation?
How does lawyers payment impact what cases are brought and how cases are litigated?
Role of court in injunctions and preliminary relief.
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Pleading:
1. Complaint
2. Pre-answer Motion
3. Answer
Governing Rules: 8, 9, 11, 12

Why is Pleading so Important?
· American legal system depends on parties moving lawsuits forward
· Only get to discovery if you file a valid compalint
· Introdcuse or eliminates parts of claims that have big consequences (i.e., attorney’s fees, punitive damages, high exposure claims)

1. Complaint (Rule 8)
Rule 8.  General Rules for Pleading
· (a1) a short and plain statement of the grounds for the court’s jurisdiction, unless the court already has jurisdiction and the claim needs no new jurisdictional support
· (a2) a short and plain statement of the claim showing that the pleader is entitled to relief; and 
· Legal claim parts:
	1. identify the body of substantive law (i.e., this is a tort of negligence)
	2. Identify the facts that fall under that body of law
· At this point, only allegations (don’t need to prove anything)
· Trying to provide enough to defeat any potential response
· (a3) a demand for the relief sought, which may include relief in the alternative or different types of relief

· 1. Issue: is “short and plain” a ceiling or a floor? – floor (can be long)
· Pleadings are public record.
· Super-long pleadings with too many facts are designed as de factor press releases. 
· 2. Liberal pleading regime: can usually amend
· 3. Consistency in Pleading:
· 8(d)(2): A party may set out two or more statements of a claim or defense alternatively or hypotheticaly, either in a single count or defense in separate ones.  If a party makes alternative statemetns, the pleading is sufficient if any one of them is sufficient.
· 8(d)(3): A party may state as many separate claims or defenses as it has, regardless of consistency.

Haddle v. Garrison (Pleading and Defining the Law)
· Haddle, an at-will employee, says bosses conspired to have him fired because he followed a subpoena and testified in a hearing against them in a fed criminal trial
· Files under 1985(2) bc no wrongful discharge claims in GA at the time
· D files 12b6 motion saying can’t do this bc was an at-will employee (Morast)
· Haddle appeals 12b6 and gets denied again; files writ for certiorari, which was granted
· Held: Supreme Court broadens definition of “property” (even though at-will, has a property interest within the meaning of the statute)  therefore, complaint is valid

Specificity in Pleading
A. Twiqbal
· Notice Pleading – puts D on adequate notice on what he’s being sued about
· Historically embraced conclusory brevity of the forms 
· Conley v. Gibson “Should not be dismissed for failure to state a claim unless it appears beyond doubt that the P can prove no set of facts in support of his claim whould whould entitle him to relief.”
· Form 11 from FRCP: “On June 1, 1936, in a public highway called Boylston Street in Boston, MA, defendant negligently drove a motor vehicle against plaintiff who was then crossing said highway.”
· Today, Twiqbal
Tw-Iqbal is the interpretation of 8(a). It is an aggressive standard that elevates the judge’s view of what likely happened, which becomes of paramount importance in the motion to dismiss phase. 

**A complaint must contain allegations that plausibly, not just possibly or conceivably, establish a legal claim** (Twombly)
	P must nudge their claim over from conceivable to plausible or complaint will be dismised

Bell Atlantic Corp v. Twombly
Anti-trust action under Sherman Act (prevent monopoly)
	No conspiracy, but parallel behavior is okay (innocent parallelism)
P says Baby Bells’ parallel conduct shows conspiracy
Court says parallel conduct could be either 1) unlawful conspiracy or 2) innocence
Held: P’s allegations not necessarily showing legal action
it is not enough to survive a motion to dismiss because deciding whether the facts lean more toward one side or the other would require lots of expensive discovery. 

Ashcroft v. Iqbal
Takeaways:
Extended Twombly beyond antitrust
Disregard legal conclusions
Evaluate plausibility – “a context specific task that requires the reviewing court to draw on its judicial experience and common sense.”
· Muslim man placed in high detention after 9/11 under suspicions of fraud/conspiracy
· Brings Bivens Action (discrimination policy) against attorney general, FBI director, and prison guards
· Claims Aschcroft and Mueller as architects, designers of the policy
· Aschcroft brings 12b6 motion to challenge sufficiency of claim
· Held: P’s complaint fails to plead sufficient facts
· 1. Get rid of mere conclusory statements/legal conclusions
· 2. Need to evaluate whatever is left for plausibility (context specific, elevates judge’s view of what likely occurred)
· Did not actually show he was intentionally targeting Muslims (more likely they were just trying to keep the country safe)
· Souter Dissent: you are changing “taking allegations as true”

Policy Arguments against Tw-Iqbal:
1. This requirement is too high because P cannot know the necessary facts without discovery. 
2. This requirement is too high because it moves us away from the liberal notice pleading standard. 	
3. This makes Sample Form 11 unclear. 
4. There are other ways to dismiss bad claims. 
5. Courts have wide latitude to limit discovery.
6. Twombly should have only applied to really expensive discovery situations, but the Iqbal court decided to apply the heightened standard to all litigation.

B. Fraud Claims (Rule 9)
Rule 9(b) “In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake.  Malice, intent, knowledge, and other conditions of a person’s mind may be alleged generally.
Justification: Fraud is a bigger deal  could get punitive damages, so need to take more security

Stradford v. Zurich Insurance Co.
· Damage occurred while insurance lapsed; Stradford files false claims and insurer pays; he tries again, but this time insurance catches on and won’t pay; Stradford sues them and insurance counterclaims for fraud (trying to send a message)
· Stradford points to Rule 9b – says they said he lied, but did not identify particularly the lie
· Held: Did not plead fraud with sufficient particularity (typically no amendment is allowed here, but in this case, yes)

C. Allocating the Elements
Jones v. Bock
· Prisoner brings complaint against the prison/guards
· Prison Litigation Reform Act says prisoner is required to go through all exhaustive remedies before bringing suit
· Defense tries to get complaint dismissed by saying P did not demonsrate that he went through all exhaustive remedies first
· Held: Does not need to state this in his complaint; non-exhaustion is not an element
· Can bring it later as an affirmative defense

2. Responding to the Complaint

A. Default Judgment 
· D’s attorney would do nothing and default judgment would be entered against D. 
· Useful if client either does not have the money to hire a lawyer or knows they won’t win. 

B. Pre-Answer Motion (Rule 12)
Rule 12
(a)(4) gives you an additional 14 days after pre-answer is decided
(b) Ever defense to a claim for relief in any pleading must be asserted in the responsive pleading if one is required.  But a party may assert the following defenses by motion:
	1. Lack of SMJX
	2. Lack of PJX
	3. Improper venue
	4. Insufficient process
	5. insufficient service of process
	6. Failure to state a claim upon which relief can be granted; and 
	7. failure to join a party under Rule 19
(g)(1) A motion under this rule may be joined with any other motion allowed by this rule
(g)(2) Except as provided in Rule 12h2/3, a party that makes a motion under this rulemust not make another motion under this rule raising a defense or objection that was available to the party but ommitted from its earlier motion.
(h)(1) A party waives any defense listed in Rule 12b2-5 by omitting it from a motin in the circumstances described in rule 12g2 or failing either to makie it by motion under this rule; or include it in a responsibe pleading or in an amendment allowed by Rule 15
(h)(2) Failure to state a claim upon which relief can be granted, to join a person required by Rule 19, or to state a legal defense to a claim may be raised in any pleading under Rule 7a; by a motion under rule 12c; or at trial
(h)(3) If the court determines at any time that it lacks SMJX, the court must dismiss the action.

Why file?
· 12(b)(6) – “failure to state a claim upon which relief can be granted” – Haddle
· Looking to dismiss
· You only get one (some defenses you can waive, others are preserved)
· 12e not as common (Motion for a more definite statement) – not that important
· Key: Assume all factual allegations are true (In Mattel could not have filed 12b6)
· You do not get to argue that the facts are wrong
· D’s argument is that even if the facts are accepted as true, there is no claim upon which relief can be granted. 12(b)(6)’s work in one of two ways:
· There’s some key fact that P would need to allege to prove its case but did not; or
· Even if all of P’s facts alleged are true, those facts don’t add up to a cognizable claim. 
· Suspends need to answer until decided (Another 14 days (12a4))

Problems – 429
1. Arthur sues Beatrice in federal court for negligently inflicted injuries.  Beatrice’s lawyer believes that Arthur’s suit suffers from several flaws.
a. Arthur’s complaint fails to allege that Beatrice’s negligence caused his injuries.  What motion should Beatrice make to raise this issue?
	12b6 (Twiqbal motion)
b. Arthur has brought suit in federal district court in Illinois.  Beatrice’s lawyer believes that Beatrice’s contacts with that state are so meager as not to support personal JX.  What motion should Beatrice make to raise this issue?
	12b2
c. Can Beatrice combine her two motions – failure to state a claim and lack of PJX – in the same motion?
	12g2 “A motion under this reule may be joined with any other motion allowed by this rule.”
d. Now move on to consider traps for the unwary.  What if Beatrice first moves to dismiss for failure to state a claim and the court denies the motion?  Can Beatrice now move to dismiss for lack of PJX?  Can she include the lack of PJX as a defense in her answer?
	No; 12h1a, 12g2
e. Reverse the timing: Suppose that Beatrice first moves to dismiss for lack of PJX.  She now wants to argue that the complaint fails to state a claim.  Can she raise it in a pre-answer motion?  Can she raise it at all?  How?  When?  
	Yes, but not as a pre-answer motion; must be as part of the answer (12h2)
2. Andrea sues Bob in federal court for negligently inflicted injuries.  Bob moves under Rule 12(b) to dismiss for lack of PJX, improper venue, and insufficient service of process.  The court denies all three motions.
a. Can Bob include in his answer the defense that Andrea’s complaint fails to state a claim?
	Yes; 12h2a
b. Can Bob include in his answer the defense that the court lacks SMJX?
	Yes, any time; 12h3
c. Suppose Bob does not raise the lack of SMJX either in a pre-answer or in his answer, but the judge hearing the case notices.  Is this defense waived?  What should the judge do?
	Dismiss that sucker. 12h3.

C. Answer (Rule 8)
What’s included in a Motion:
1. Notice of motion (here’s what it is)
2. Memo of points and authorities (legal arguments/bringing facts)
3. Proposed order (so court can just sign it)
4. Maybe some affidavits

Timing – Rule 12(a) – (60 days if waive service, otherwise 21 days)

Ways to Respond:
1. Admit
Admit something alleged is true
2. Deny (Form 30 is too general, not specific enough)
	If you don’t respond, deemed to have been admitted
	1. General Denial – rarely used (always something that should be admitted)
	2. Specific Denial – paragraph by paragraph
	3. Partial Denial – assertion by assertion


3. Deny based on lack of knowledge/information
· Functionally, this acts as a denial.
· Must be done in good faith (Rule 11(b)(4)). 

Zielinski v. Philadelphia Piers, Inc.
· Zielinski sues PA Piers (thinking they owned the forklift); basically sued wrong party; everyone thought they owned it, including Johnson; they realize mistake at pre-trial conference, but SoL has run out
· Held: Court grants motion to consider PPI admitted they operated the forklift even though it’s not true, and they denied it
· Says it was an ineffective denial bc not specific enough - generally denied injury and ownership within the same paragraph, but should have admitted injury and denied ownership specifically with a partial denial. 
· Must do better than general denial
· Two cos. actually have same insurance, so not that big a deal
4. Affirmative Defenses (Rule 8(c)(1))
· General Rule: you need to bring an affirmative defense inyour answer, otherwise you waive it
· Included in the answer to give P time to conduct discovery in response to the affirmative defense. 
· Usually “use it or lose it” answers because most won’t be valid after the Answer stage. 
· “Yes, I did it, but there’s something else that makes me win this case.”
· Ex. “You filed the complaint after the SOL ran.”
· Distinguishing Affirmative Defenses and Denials (remember Bock – exhaustive remedies = AD)
· Affirmative Defense: accept the facts as alleged, but another principle makes me win the case. 
· Denial: disputed factual issues.
· Ps do not need to respond to Affirmative Defenses in Pleading.
· Rule 12(b)(6) motions do not apply to Affirmative Defenses, but only to the complaint. 

P. 439 Problems
1. Explain why a defendant wishing to rely on Jones’s failure to exhaust administrative remedies cannot use a Rule 12b6 motion to raise that issue.
12b6 is saying you don’t have a claim (you can’t attack the claim)
Affirmative Defense = Yes, but…
3. If an AD is not in the answer, it’s waived (no smuggling in arguments)
4a. No – does not need to (different if counterclaim) – don’t need to respond to an AD
4b. should give second instruction – puts burden of proof on D because it’s an affirmative defense

5. Counterclaim – Rule 13

3. Amendments (Rule 15)
General Rule: easy amendments (but becomes more difficult the closer to trial)
	Tension: Easy amendment (notice pleading) vs. need to pin down on story at some point.
Rule 15
15a1 – free shot within 21 days
15a2 – amend with the opposing party’s written consent or the court’s leave.  The court should freely give leave when justice so requires
15(c) – Relation back – if arises out of same conduct, transaction, or occurrence.  

“When justice so requires” has 2 requirements:
1. Amender has a good (at least not terrible) reason for not getting the pleading right the first time; and
2. Granting the amendment will not prejudice the other side too much. 

Beeck v. Aquaslide ‘N’ Dive Corp.
· Admitted that it manufactured, but denied liability
· Six mos. later, president at deposition realizes that it’s not his slide (kinda like Zielinski)
· So, tries to amend answer and wants two separate trials
· Issue: can they go back and amend?
· Good reason? D did not get the pleading right the first time b/c their insurer told them it was their slide when in fact it was not. P argued that D could have checked the slide given their knowledge of counterfeiting. Court found for D. 
· Prejudicial? Not granting the amendment would prejudice D to a high degree because it would bar them from contesting a disputed factual issue at trial. Moreover, P could still sue the correct party. 
· Held: allows amendment and world’s quickest trial
· Unfortunate for P, but would be impossible to try the case bc it’s literally not their product

Relation Back
· We allow an amendment to be related back to the date of the original filing when the SOL of the claim has run when the amendment asserts a claim or defense that arose out of the same transaction, occurrence, or attempt at a transaction or occurrence as the original claim. 
1. Notice to D
· Of general facts surrounding the occurrence and to claims. 
2. General to Specific 
· Works to create notice of claims and facts. If the original claim is more general, it naturally allows more additional claims to be related-back because the T/O is broader. 
Moore v. Baker
· Moore has surgery, she signs a consent form, surgeon warns her about the risks; operation goes poorly and she’s permanently disabled; first complaint is about alternative therapy; seeks to amend asserting negligence in surgery/post-care
· She files first claim on last day allowed by SoL; amendment is past SoL, so needs it to “relate back”
· Held: Amendment has nothing to do with original complaint (not sufficiently related) and would need totally different facts
Bonerb v. Richard J. Caron Foundation
· P slips and falls at rehab basketball court during part of “mandatory exercise program”
· Seeks to amend complaint claiming counseling malpractice after SoL
· Held: Yes, can amend – allegations in first complaint give sufficient notice to P that could face claim based on negligent performance of professional duties

Differences bw Moore and Bonerb:
1. Timing: in Moore, had just finished summary judgment, but in Bonerb, still in discovery (courts more lenient if still in discovery)
2. Moore goes from a smaller claim to a bigger claim, but Bonerb goes from a more general to more specific

4. Ethical Limitations (Rule 11)

(a) – signature on all documents given to the court to certify all representations are true
(b)(1-4) – Representations to Court 
1.  Not presented for any improper purpose, such as to harass, delay, increase cost of litigation; 
2. Claims, defenses, and other legal contentions are warranted by existing law or by a nonfrivolous argument for extending, modifying or reversing existing law or for establishing new law;
Ex. Haddle, Twombly. 
Ex. Walker v. Norwest – lawyer was sanctioned for incorrectly stating diversity jx even though there was an opportunity to change jxs or drop the non-diverse Ds. 
Still includes a duty to make a reasonable investigation before filing a complaint (p. 415 2a). 
3. The factual contentions have evidentiary support or, if specifically so identified, will likely have evidentiary support after a reasonable opportunity for further investigation or discovery; and
4. The denials of factual contentions are warranted on the evidence, or, if specifically so identified, are reasonably based on belief or a lack of information. 
(c)(1) Sanctions can be imposed by the court against lawyers, the party, and/or the firm. 
(c2). Safe harbor; The Rule 11 motion can be withdrawn up to 21 days after service is received. 
Motion for Sanctions must be made separately from any other motion and must describe the specific conduct that allegedly violates Rule 11(b). (Rule 11(c)(2-5)). 
Must not be filed or presented to the court if the challenged paper, claim, defense, contention, or denial is withdrawn or appropriate corrected within 21 days after service or within another time the court sets.  
(c3) Court can initiate a sanction on its own
(c4) Nature of sanction (represented party cannot be sanctioned under 11(b)(2)).
(d) Does not apply to discovery.

P. 415 Problem 2
Client rushes into Lawyer’s office telling him a story of D’s actions that suggests several forms of liability.  Lawyer drafts a complaint pleading the claims of the complaint described by Client.  D answers, denying all the significant allegations of the complaint, and, in the disclosure required by Rule 26a1A, attaches docs, photos, and affidavits from disinterested persons indicating that most of Client’s story was entirely false.
	a. Is there a violation of Rule 11?  By whom?
· Client or lawyer could be if inadequate.
	b. If under these conditions Lawyer has violated Rule 11, how will his stance toward future clients change?  Does the Rule in effect require that lawyers by suspicious of client’ stores
· Trust, but verify
· Conversation with client about Rule 11
· Rule 11 motion won’t be heard until after event violating Rule 11.
· May/may not get sanctions and/or attorneys’ fees.
· Seriousness

Walker v. Norwest Corp.
· Ps and lawyer sue Norwest over a trust fund issue
· Massey filed a complait, but it did not state total diversity
· Norwest wrote to Massey saying he needed to fix his complaint or face sanctions; Massey does nothing
· Held: Violates 11b2 – matter of law issue – gets sanctioned and dismissed
Christian v. Mattell, Inc.
· Hicks helps D bring a suit against Barbie, alleging they took their doll head copyright of Claudene
· In actuality, Barbie was made six years before Claudene and the date was stamped on the back of the heads
· Mattel brings Rule 11b3 – clearly could have looked at back of the head
· Hicks was also doing terrible other things (long laundry list)
· Wants sanctions and atty’s fees
· Also sending a message about bringing a suit against them (and Hicks had a history with Mattell)
· Held: Can’t include outside behavior, but yes, justified
· Reverses sanctions on those outside
· Go back and specify/articulate what motin is being brought against which conducts

5. Testing our Knowledge…
· P files complaint against Manufacturer and Distributor claiming that P was injured by defect in car’s steering mechanism.  Tort claim based in both negligence and SL.
· M wants to claim that car was fine when it left manufacturing facility and that any defect was D’s fault.  How respond?
1. Deny in answer
2. Bring 12(b)(6) motion.
3. Bring Rule 11 motion.
4. Raise as affirmative defense.
· See Pleading Problem Exercise


Discovery

Most cases end at discovery:
	1. Find out enough infor for merits  settle or summary judgment
	2. One party wears the other party down 
	*want to encourage rules that max the first but reduce the second (seems to work best in smaller cases)

The Scope of Discovery: Relevancy and Privilege – Rule 26(b)(1)
“Parties may obtain discovery regarding any nonprivileged matter that is relevant to any party’s claim or defense…For good cause, the court may order discovery of any matter relevant to the subject matter involved in the action. Relevant information need not be admissible at the trial if the discovery appears reasonably calculated to lead to the discovery of admissible evidence.”
1. Relevance 
1. Anything that tends to prove or disprove that the law says matters. 
i. Doesn’t mean that the party is going to use it at trial nor that it is going to certainly be relevant. 
2. Narrowly-tailored to the specific claims of the case. 
3. Limited to the actions brought in pleading.

Davis v. Precoat Metals
· Employees sue Precoat allegint Title VII discrimination and watned other employees’ complaints of discrim against D
· Held: Yes, discoverable; Ps requests are narrowly tailored enough to the specific allegations of the complaint (other complaints may be relevant to est pretext

Steffan v. Cheney
· Dismissed from Naval academy after announces homosexuality; refuses to answer on whether or not he engaged in homosexual behavior
· Held: These questions were not necessary or highly relevant bc not dismissed for behavior and 5 Amend right against self-incrimination
2. Privilege
· Something that does not have to be disclosed (26b1)
· Includes attorney-client privilege, privilege against self-incrimination (criminal issues only), doctor-patient privilege. 
· Attorney-Client Privilege rationale is to give the attorney and client space so clients can be forthright, honest, and open with the attorney. 
· Attorney Work Product
· Anticipation of Litigation v. Ordinary Course of Business
· Rule 26(b)(3) - Protects the attorney from having to disclose in discovery (1) documents and tangible things that are prepared in anticipation of litigation or for trial by or for another party or its representative or (2) mental impressions (“describe” v. “recite”), conclusion, opinions, strategy or legal theories of a party’s attorney or other representative. concerning the litigation. (Chiquita, Thompson) 
· Ordinary Course of Business – materials made in the ordinary course of business are likely not privileged.
· 26b5 – clawback provision – can get stuff back
· Agents simply for the reason they are not lawyers (Rule 26(b)(3)(A)); 
· Rationale: 
· Exclusivity between the parties is required to make the adversarial system work properly. 
· Forcing attorneys to turn over all of their impressions and notes to the other side chills the lawyer’s ability to fight for his client. 
Hickman v. Taylor
· Boat accident; lawyer goes to witnesses in anticipation of litigation; other side wants his mental impressions/memoranda/statements on the witnesses
· Held: The info is relevant and it’s not privileged (not his client), but not entitled
· 1. He worked for it – other side could have, but they chose not to
· 2. Adversary system – work together to some extent, but would otherwise break down
· Expert Information
· Expert – offering some special knowledge to help explain
· Factual – actual connection to the case
· If an expert witness is going to testify at trial, must disclose their identity & filre written report ; other side also gets a deposition
· An non-testifying wtiness does not get to be deposed by other side
· Nontestifying Experts: A party may not depose expert witnesses used in preparation for trial, and not for trial itself, unless there are exceptional circumstances. (Rule 26(b)(4)(D)). 
Exceptional Circumstances: When it is impracticable for the party to obtain facts or opinions on the same subject by any other means. (Rule 26(b)(4)(D)(2). 
Thompson v. Haskell Co
· Woman alleges sexual harrassment; says suffered depression; and was terminated; has mental exam 10 days after; P’s attorney tried to bar D from deposing this mental examiner under 26(b)(4)(D)
· Held: since the information was not discoverable in any other way, as that particular examination yielded unique emotional information, it was an exceptional circumstance. 
Chiquita v. Bolero
· Chiquita sues for cargo loss and damage; has expert inspect vessel shortly after arrives in Germany
· Held: expert’s depo not discoverable bc not exceptional circumstances because both parties had the opportunity to inspect the vessel. 
· Privacy and Protective Orders 
· Protective Order based on embarrassment, oppressiveness, or undue burden. (Rule 26(c)). 
· Courts have broad discretion to forbid or restrict discovery of material not otherwise protected. 
· The test is to balance how relevant the information is versus how private/embarrassing the information is. 
· These judgments regarding discovery take a long time to appeal because they are not final judgment. Moreover, if the case settles, there can be no appeal because there is no final judgment. 
Stalnaker v. K-Mart
· Woman filing sex discrim claim against K-Mart; wants depos from four other non party employees about voluntary romantic conduct/sex activities
· Held: granted a protective order to D’s employees that were non-parties to the suit. The protective order allowed discovery only for voluntary sexual conduct related to the inquiry of the hostile work environment. 

3. Limits on Discovery (Standard) Rule 26(b)(2)(C)
“The court must limit the frequency or extend of discovery…if it determines that: 
(i) the discovery sought is unreasonably cumulative or duplicative or can be obtained from some other source that is more convenient, less burdensome, or less expensive; 
(ii) the party seeking idscovery has had ample opportunity to obtain the information by discovery in the action; or 
(iii) the burden or expense of the proposed discovery outweighs its likely benefit.”

General Outline/Timeline:
1. Complaint and Service (Rules 8, 4)
2. Parties’ Conference & Discovery Plan (Rule 26f)
3. Initial Disclosures (Rule 26a)
4. Scheduling Order (Rule 16b)
5. Party-Initiated Discovery (Rules 26-35)
a. Interrogatories – Rule 33
b. Depositions – Rule 30
c. Requests for Admissions – Rule 36
d. Requests for Production of Documents – Rule 34
e. Physical and Mental Examinations – Rule 35
6. Exchange of Experts’ Reports & Expert Depositions (Rule 26a2, 26b4)
7. Pretrial Disclosures (Rule 26a3)
8. Final Pretrial Order – Superseding the Pleadings (Rule 16e)

A. Parties’ Conference & Discovery Plan (Rule 26f)
· The parties must confer as soon as practicable
· Develop a proposed discovery plan
· Must disclose 26a1i-iv 14 days after the conference

B. Initial Disclosures – prompt you on what to look for in discovery.

Initial disclosures – Rule 26(a)(1)(A)
A party must without awaiting a discovery requires provide to the other parties: 
1. the name and, if known, the address and telephone number of each individual likely to have discoverable information – along with the subjects of that information – that the disclosing party may use to support its claims or defenses
2. a copy – or a description by category and location – of all documents, electronically stored information, and tangible things that the disclosing party has in its possession, custody, or control and may use to support its claims or defenses
3. A computation of each category of damages claimed by the disclosing party … including materials bearing on the nature and extent of injuries suffered.
4. any insurance agreements under which an insurance business may liable to satisfy the judgment


P. 464, Problem 4 and p. 472, Problem 1
a. Albert and Barbara are involved in an automobile collision.  Albert sues Barbara for negligence.  B denies liability.  A seeks to discover the size of B’s bank account (wants to know whether she will be capable of satisfying a damage judgment.)  Is this information “relevant to a claim or defense” and thus discoverable?
	No – payment ability not needed to prove claim; strategically interesting, but not discoverable (though could probably figure it out another way)
b. Same facts, except in addtition to asserting negligence, A alleges that B intentionally collided with him.  Intentional torts carry with them punitive damages, and in many JXs a jury asked to award PDs may consider the wealth of the D, the idea being that the punishment should be tailored to the D’s circumstances.  Albert again seeks to discover the size of B’s bank account.  Is it now relevant to a claim or defense and thus discoverable?
	Yes, because Punitive Damages needed in trial
C??
A alleges that B negligently collided with his car; B’s answer has denied negligence
a. A’s lawyer has interviewd him, obtained copies of his medical and wage records, and has spoken with various other potential witnesses.  A’s lawyer intends to present a straightforward version of the case: B ran a red light, collided with A, who as a result lost wages and incurred medical expenses.  A witness at the intersection will testify that B ran the light.  There are, however, some soft spots in the case: A has a poor driving record and has himself been cited for runing red lights; his job situation has been precarious, and A thinks that his boss might testify that he was about to be fired (thus reducing potentional damages for lost wages.)  What disclosures must A make under 26a1?
	Provide info which may be used to support his claim:
		Identity and contact for witnesses he thinks he might use
		Medical and wage records – to show damages (basic calculation)
		Does not need to provide boss stuff or driving record bc not using to support
b. Now consider B’s disclosures.  Her lawyer has interviewed her and knows the name and address of a mechanic who can testify about the maintenance of her car (he will say it was well maintained), her boss (who whom she had a major argument just before the accident), and a bystander who saw the accident and is not the same one located by Albert.  This witness is not an attractive one- a vagrant with a long history of minor dug arrests- bu he says he thinks the light was green for B when she entered the intersection.  Which of their names should B’s lawyer disclose under 26a1?
	Needs to disclose mechanic testimony and records (going to use to support) and shaky witness (may support her claims); does not need to disclose boss – not helpful info that’s going to support her claim

C. Discovering the Case
· Focus on what matters 
· ALWAYS ASK: what do I need to prove my case
· What does P need to prove?
· What is the relationship bw this and discovery piece?
· How can D defeat such a claim?

1. Interrogatories – Rule 33
· Check local rules.
· Seeking answers to questions
· Get 25 interrogatories (though can agree to more)
· Pros: cheap; good for basic, threshold information
Cons: will not necessarily get great info (lawyer speak)
· Can object to subparts
· If multiple Ds, 25 for each
· A party must respond to interrogatories within 30 days unless the local rules say otherwise. 

P. 479, problem 1
Having sustained injuries from an appliance, C sues Manufacturer.  The required discovery conference and ensuing disclosures occur.  C then serves 55 interogatories on Manufacturer and 20 interrogs on Department Store, which sold her product.  Both Store and Manufacturer refuse to answer.
	a. Explain why Store needn’t answer even if the Qs are relevant and not privileged.  By what step might Cora induce store to answer?
		Store is not a party (no non parties – 33a1)
		Could subpoena for records under Rule 45, try to join, or just ask
	b. Can Cora get a court to comepl Manufacturer’s answers?
		Only 25 – needs leave from court or agreement or drop 30
			Can either answer none or first 25

2. Requests for Production of Documents – Rule 34
· Check local rules. 
· The party is trying to get documents to prove facts that are relevant to the case. 
· No limit.
· Restricted to requests to parties to the case and not third parties or witnesses. 
· Documents from nonparties can be compelled through subpoena them or their record to come to a deposition and require them to bring or send documents (Rule 45). 
· If need to reschedule, then call; if lawyer says no  file protective order 
· Or file protective order if not relevant
· Each side pays the costs of complying with discovery. 
· “Any and all documents relating or referring to…”
· Can be almost anything; writings, drawings, graphs, charts, photographs, pho-records, data compilation, correspondence, marketing, costs, invoices, etc.
· Includes electronic records (Rule 34(b)(2)(d-e)).
· D has 30 days to file a response unless otherwise specified by the local rules. 
· Documents don’t need to be delivered on that day, but a reasonable timetable needs to be set out. 
· Offensive Options:
· D can make objections in the response if something is overbroad, privileged, unduly burdensome or irrelevant (Rule 26(b)(1), 26(b)(2)(C)). 
· Motion for a Protective Order can be filed. (Rule 26(c)).
· Defensive Options:
· Sit and wait for P to file a Motion to Compel. D can then dispute a Motion to Compel. 
· Electronic Information Rule 34b2d-e
· Try to produce it in the most useable way while still retaining the original form

Hypo: Dell sues Apple saying violated anti-trust by selling computers and printers in a bundle under cost.  What would the relevant docs be?
	Contracts of sale, production costs, correspondence within company relationg to the market or sale of computer/printer bundle, purchase records, conversation bw sales force and distributors about sale of bundle; anything relating to pricing struction now/in future of

3. Requests for Admissions – Rule 36
· Check local rules. No federal limit.
· A way to get undisputed issues off the table early.
· If unanswered within 30 days, the matter is admitted. 
· Limited tool, as it is in the opponent’s best interest not to admit things outright. 

p. 479, problem 4 
Greg is injured on a Scout outing when he stumbles on a tent wire.  He brings suit against the Boy Scouts.  A young boy tells defense counsel he saw four other boys trip over the same wire.  P serves a Rule 36 notice to admit that, prior to this incdient, four boys had stumbled across the same wire. Must D admit that the other boys tripped?
	No, he doesn’t need to admit – it’s a contested factual issue; don’t have just bc some witness says so

4. Depositions – Rule 30
· Check local rules.
· Best way to get info and learn more facts
· Con: can be expensive, must pay lawyer, court reporter, interpreter, etc.
· Purpose: 
· Trying to find out information you don’t know
· Evaluationg strength of claim of other side and how effective the witness is going ot be at trial
· 30b6 – use if you don’t have a specific person – describe the information you want and other side provides someone
· Subpoena can be used to depose non-parties.
· Limitations: 10 total, 7 hours each, Only 1 deposition per person unless the court gives leave. (30d1)
· Objections: Rule 30c2
· Can object and have it noted on recorded, but examination still proceeds
· If privileged or in bad faith, instruct a deponent to NOT answer
· If just irrelevant, make the objection, but still answer
· If the other side makes objections under privilege, but you think it’s not, bring a motion to compel
· Motion to Adjourn the Deposition 
· Rule 30(d)(3) - if the questions are in bad faith or intended to harass 
· If the moving party is wrong, the other lawyer can move to compel him to continue the deposition. 

P. 482, Problem 1
Manufacturer designates Chen, a VP for product design.  In part bc Manufacturer’s lawyer has lodged numerious objections to the questions asked by C’s lawyer, the depo ends w/out having the most important questions asked.  C’s lawyer asks depo to be continued, by M’s lawyer refuses, citing Rule 30d1.  What can C’s lawyer do?
	File motion under 30d1 for more time – will be successful if make record of objections

5. Mental and Health Examinations – Rule 35
· A party may order another party to get a physical or mental examination. (Rule 35).
· can’t just run it through Rule 26c, bc much more invasive
· Cannot do this to witnesses, only applies to parties
· Requires a motion + showing of good cause. 
· Good Cause: putting mental or physical state in play during the lawsuit as part of a claim or defense.
· Ex. Claiming that I didn’t drive negligently because I had a mental defect.
· Ex. Pain and Suffering. 


6. Ensuring Compliance – Rules 26(g) and 37
Rule 26g
· Looks like Rule 11, but for discovery and stronger (here, more opportunity for violative conduct)
· Discovery requests and responses must be signed. The signature certifies that the discovery is not for an improper purpose, unreasonable, nor unduly burdensome. Motion to strike is available if they refuse to sign. 
· If a certification violates the rule, the court, MUST impose an appropriate sanction (26g3)
· Required to sign, and by doing so, certifying disclosures are complete, correct, and requests are consistent with rules, not for improper purpose, or not unreasonable.
· If signature violates rule without substantial justification, court may sanction (either by motion of party or on own).  Sanction may include AF.
· 
Rule 37 – Failure to Make disclosures or to Cooperate in Discovery; Sanctions
Basic mechanism for enforcing non-responsiveness in all of discovery tools (initial disclosures, interrogatories, document requests)
Procedure:
	1. Call first. 
2. Formally meet and confer (37a1) (local rules of Central District – must be in person)
3. Motion to Compel:
Bring motion; argue that item relevant/non-privileged/not unduly burdensome and should be produced; in motion ask for AF which should get as long as other side not substantially justified in opposing motion; if do not follow order ask for sanction in 37(b)(2).
	Usually granted, but not fees
Sanctions (37b2)
· Can be imposed if the party does not comply with the court’s discovery order.  
· If a party does not give discovery for something pursuant to a discovery order, the (a) presumption would be that the party is admitting that the thing is true for trial purposes and (2) would prevent the party from opposing claims. 
· Mandatory Disclosures: Failure to disclose or supplement a witness or other evidence. The sanction would be not allowing that party to use the witness, the evidence, and can also give rise to additional sanctions.  (Rule 37(c)(1)). 
· Failure to Attend Deposition or Answer Interrogatories
· Motion for a Protective Order can be used to change the time, date, and place of a deposition when the other party is being uncooperative.
· Motion for Additional Time can be used to get more deposition time for a single person. (Rule 30(d)(1)).
Directing that the matters enbraced in the order of other designated facts be taken as established for purposes of the action, as the prevailing party claims
Includes:
· Prohibiting the disobedient party from supporting or opposeing designated claims or defenses, or from introducing designated matters in evidence
· Striking pleadings in whole or in part
· Staying furhter proceedings until the order is obeyed
· Dismissing the action or proceeding in whole or in part
· Rendering a default judgment against the disobedient party
· Treating as contempt of court the failure to obey any order except an order to submit to a physical or mental exam

p. 486 Problem 1
a. Auto accident.  P makes initial disclosures that include damage calcs, names of treating physicians, and identity of a witness.  Discovery proceeds on the assumption that these are relevant witnesses, but when P discloses the list of trial witnesses as required, a new name appears.  Are sanctions available?
	37c1 – Move to exclude that witness – can’t use them (no surprise witnesses)
b. Contract dispute, with the parties’ understanding of a clause at issue. P serves a request for production requirest all memoranda, email, and internal correspondence regarding the contract in Q.  If D produces only one memo, and P believes there are many more, what should it do?
	Motion to Compel – try to get deposition first, use interrogs  build of record that they exist  then Motion to Compel
		To sanction atty – 26g – point to say incomplete
		To get docs – 37 – to go after and actually get

Spoliation of Evidence
1. Destruction or material alteration of evidence or the failure to preserve property for another’s use as evidence in pending or reasonably foreseeable litigation. 
Duty to preserve evidence before litigation even begins
Look at how prejudicial the spoliation is
2. Sanctions (IE dismissal) are imposed for violating that duty. 
Silvestri v. General Motors Corp.
· Drunk guy hits a pole; sues GM three years later; after crash did not take any measure to preserve the car as evidence
· Held: Dismissed – he destroyed any chance for the other side to make a defense
· The duty to preserve evidence kicks in before litigation
3. Remedies 
· Three-Step Analysis
· Duty to Preserve
· Culpable State of Mind (Can be negligent or reckless.)
· Relevance
· The destroyed evidence must be favorable. 
· Zubulake v. UBS 
· Woman suing employer, but certain tapes are missing and believes evidence doesn’t exist anymore; 
· Wants them to table full cost, adverse inference, costs for redeoposiong witnesses
· Duty to preserve when anticipating lit and must keep anything relevant
· Held: Even though UBS failed to produce a batch of emails, the emails that P had already vetted and decided were best weren’t that good anyway, so it was not likely that the unproduced emails would have helped her claim. 
· Party Must Pay the Cost of Additional Depositions. 
· Party has the duty to supplement discovery responses if they are incorrect or incomplete (Rule 26(e)). 

P. 510, Problem 1-5
1. Having filed a complaint against B corp, for breach of contract and received the required disclosures, A corp sends Baxter a set of interrogs seeking some routine info about the details of company organization, such as which officers and employees are responsible for which aspects of the company’s affairs.  B refuses to answer any of the interrogs, noting in its response that these matters are not relevant to the claims and defenses of the action.  A’s lawyer believes that the interrogs are entirely proper.
a-b. How should A’s lawyer proceed to get answers to her interrogs? Can A seek sanctions?
	Check local rules  meet and confer  motion to compel, request AF  sanction under 37
2. B serves a notice to take the depo of A, the President of A corp.  On the appointed day, A doesn’t show up. What should B do?
		Move for sanctions right away (37d)
3. When B seeks sanctions, A claims that B purposefully schedule the depo at an extremely inconvenient place and requirests that the location be changed.  Should that argument, if true, block or mitigate sanctions?
	No, can’t just not show up.  Should’ve called  move for protective order to get date changed
4. When B deposes A, her lawyer objects a lot and depo ends before core inquiries.  A calls for end of depo.  What should B do?
	30d1 – ask for more time; make sure to note in depo so it’s on the record
5.  A and B serve discovery on each other, including interrogs, notices of depos, and requirest for production of docs.  A believes that it has responded in good faith to B’s requirests but that B has been uncooperative raising dumb objections.  What should A do?
	Pick your spots on whether to file motions to compel; pick your battles – look at what you really believe you need

Potential Policy Issues:
Amending Rule 37 in regards to electronic info
Pilot Program for Employment Cases

Note: See Baja Fresh discovery analysis 

Avoiding Trial: Negotiation and Settlement

A. Settlement

1. Generally:
· Courts not involved (unless to seal/protect settlement)
· Usually occurs near end of discovery; most cases end in settlement
· Benefits: cheaper, faster, consent is basic principle of justice, party may run out of funds, controls risk
· Cons: may not deter bad behavior, less satisfaction, might over right, useful info kept from public bc of confidentiality clause
· Often there are multiple incentives to settle: Jane Smart v. Growco Hypo 
· Jane might want to settle bc looks bad, results are unpredictable, needs to go work somewhere after – not attractive for future employers
· Growco: prevent future P’s; don’t want attention of federal regulators, bad press
· Why can settling be hard?  Parties may have different estimates of the case; emotions (vindication, pride); communication problems (lawyers’ relationships)

2. Contracting for Confidentiality (p. 549 example)
· Seek to control parties’ future actions as to what they can say about the lawsuit that the agreement ends. 
· Courts not involved unless class action
· Do not “buy silence” in subsequent lawsuits to the extent that they cannot forbid a witness from testifying about past events that are relevant to another lawsuit.
· Confidentiality agreement vs. need for information in a subsequent case
· Pros: let parties bargain for what they want; money in the P’s pocket; efficient
· Cons: doesn’t solve systemic issues; public harm; takes value away from P; decrease chance of settlement
· Strategies: Return all documents (makes it neutral again); keep terms of settlement confidential; liquidated damages clause: if violate, monetary damages (the bite; more enforceable)

Kalinauskas v. Wong
· Woman suing Caesar’s Palace for sex harrass; wants to depose T who had earlier settled with Caesar’s through court order and court sealed it; K says the deposition for T is relevant and not privileged
· Held: Depo allowed – can ask about facts, not actual settlement Confidentiality order fell to interest of discovery
· K going to get less than T got because can’t buy silence

3. Arbitration
· Basically, resembles adjudication
· Reasons parties choose arbitration: Faster, cheaper, get expertise in the field, control substantive law
· Federal Arbitration Act: federal courts will enforce arbitration clauses and awards (plus, interest in decreasing docket load)

Ferguson v. Countrywide Credit (not typical…CA hippies)
· Files complaint for sex harrass, hostile work environment; Countrywide says no court bc she agreed to arbitration when signed the contract
· Test: Procedural and Substantive Arbitration Unconscionability (fairness)
· Procedurally: look at oppression and surprise
· Substantive: one-sided coverage, arbitration fees, one-sided discovery provision
· Held: Arbitration agreement was unconscionable
· *Carter v. Countrywide in Texas holds opposite – more typical

AT&T v. Concepcion
· Concepcions bring suit for salex tax; ATT moves to compel arbitration under terms of contract; P’s resist saying unconscionable bc disallowed class actions
· Distinguished Discover Bank (said a K is unconscionable if it bars class action suits)
· Held: Not unconscionable – would create a scheme inconsistent with FAA 
· ATT also had added sweeteners
· FAA purpose: to create efficient, streamlined process; ensure arbitration agreements enforced
· FAA preempts state law 
· Pro-corporation decision: company could realistically bar class actions without adding extra sweeteners. It also leaves no recourse for customers to recover from a company’s systemic offenses

· Courts enforce even odd-looking arbitration agreements so long as they are fundamentally fair. 
· Courts will only intervene when there is a prejudicial and material departure from those procedures. Courts will be hesitant to declare these alternative procedure arbitration clauses are unconscionable because they are typically both sophisticated parties. 

Ferguson v. Writers Guild
· Screenwriter wants sole credit for Beverly Hills Cop 2; goes through Guild’s own arbitration process (which is unusual, but well developed and makes sense for the industry); objects to decision and then goes to District Court
· Held: Court does not get into legal merits – only looking at whether deviated from process of arbitration; in effect, becomes a contract case; gives deference to Guild
· Asking: Did they follow their own rules that you agreed to?
4. Mediation
· Generally: Simplest, least formal, aid parties in overcoming barriers that can be endorsed by court/arbitration
· Tools:
· Meet privately –shuttle back & forth
· Give clients a chance to tell story to neutral party
· Can figure out if there’s a non-monetary factor (IE pride) that can make the deal go faster. 

· But limitations: no coercive power (either party can walk) Typically non-binding as the mediator does not rule on the merits. 
· Courts can require mediation
· Usually costs on both sides, but not always – not necessarily uniform


Summary Judgment; Managing Litigation
· The moving party must show that (1) the law is clear on what facts matter; and (2) on those important legal issues, there is no genuine issue of material fact. (Rule 56)
· Unlike 12b6, can challenge the truth of the allegations
· Also “match up” evidence with the substantive law 
· Typically no witnesses and no juries
· Occurs at or near end of discovery; pretty close to trial
· Affidavit (Rule 56c4)
· Can use your own client/witness – affidavit
· Declaration – done by lawyer; procedural mechanism to bring in testimony/other stuff
Celotex Corp. v. Catrett
· Defendant, Celotex, moves for summary judgment saying Catrett didn’t produce any evidence on issue of causation (asbestos killing husband); burden of proof is on P; P brings three documents “tending” to establish
· D hasn’t offered any evidence negating or affirmatively proving (only said P hasn’t done enough)
· Held: The moving party just needs to show that P cannot prove that D’s asbestos in particular killed P. 

· The moving party can survey the evidence and shown the nonmoving party does not have enough evidence
· Defendant does not have to prove they didn’t do it; just that P can’t prove it (leads to more SJs)
· The party that will have the burden of proof at trial has the equivalent burden at summary judgment – the burden of “making a showing” of evidence sufficient to let a rational trier of fact find in its favor
· Means that the standard for SJ will apply differently depending on which party is moving for SJ (Harder to move for SJ if its on an issue that you bear the burden on (usually P))
· P. 589, note 4

Bias v. Advantage International, Inc.
· Parents bring a breach of contract against Bias’s agent for not getting a big insurance policy when he said he would
· Agent says no harm, no foul – wouldn’t have gotten anyways because he did cocaine
· D has affidavits on specific instances; P have general testimonies as to his character; didn’t depose D’s witnesses at all
· Held: Summary judgment for D upheld; P’s general evidence does not oppose D’s specific evidence; no genuine issue

2. Once a moving party has made a prima facie showing to support an MSJ, the motion will be granted unless the nonmoving party establishes specific, and not general, facts showing a genuine issue for trial.


Pg. 581, 3 Problem 1, 5
1. P sues D, alleging that D signed a promissory note that he did not pay when due.
a. D files a 12b6 motion.  That motion will be denied.  Why?
	If you take the facts as true, as P alleges them, there is a clear legal claim
b. Why does a 12b6 denial not necessarily mean that P will prevail at trial?  What does a trial require that a 12b6 motion does not?
	The merits may not be true
c. For discovery, look into what the note signed; did they pay? – pretty clear that D is going to lose  summary judgment (no genuine issue of material fact, no disagreement)

5.a. One of the issues is wehter D had signed the promissory note.  Suppose P’s lawyer presented to the court an affidavit in which the lawyer swore, “P told me he watched the D personally sign the promissory note.  Issue?
	Lawyers do declarations; what they say is not evidence
b. P signs an affidavit whose core statement is, “I know that D signed the promissory note.” Issue?
	Does not address facts enough; needs to actually offer testimony of what happened

Trial
· Generally: casts a long shadow; key is to manage flow of info to the jury (evidence law)
· Tension between protecting rationale process and respecting the role of jurors (fact finders) – cannot allow to make irrational decisions
· Only allow juries to make reasonable inferences. If, based on the state of the evidence, the inference could point to two equally possible factual situations, it is irrational and the jury should not make a determination. 

1. Motion for a Judgment as a Matter of Law (Directed Verdict) – Rule 50(a)
· A procedural motion to take away from the jury (short circuits the jury)
· Should be granted when “a reasonable jury would not have a legally sufficient evidentiary basis for finding for the non-moving party on that issue.” (Rule 50(a)). 
· Similar to a summary judgment, but occurs at trial after evidence presented
· Summary judgment is based off a different record of evidence
· Hard for a P to get a JMOL
· Made when no reasonable or rational juror could find differently (don’t want jury to make irrational inferences) – Dead Cow Hypo
· Judges should not be judging credibility…but Bainbridge
· Need to make this to preserve the motion notwithstanding the verdict. 


PA Railroad v. Chamberlain
· Man working on a rail car and falls off and dies; several employee eyewitnesses say there was no crash; one non employee says he heard a loud bang and inferred a crash
· D moves for directed verdict at close of evidence – says P has no actual evidence; hasn’t met burden (P’s argument is that credibility is up to jury)
· Held: Directed verdict granted; based on evidence, no rational jury could conclude negligence (Bainbridge’s inference is not rational)
· Court must decide in a way that doesn’t run through Bainbridge
· Says two inconsistent inferences means JMOL must go against the party who has the burden
· But, must consider in the light and with all reasonable inferences most favorable to the party opposed to the motions

2. Motion Notwithstanding the Verdict (JNOV)
· Judge can make a judgment, resulting in a verdict, that is not in line with the jury verdict.  
· Standard is same as Motion for Judgment as a Matter of Law
· How does this happen?  Maybe judge was hoping jury would get it right; in part bc with JNOV, if appeals, don’t need a whole new trial – just goes back to original verdict (judicial economy)
· Must make a JMOL before requires a JNOV
· Basis: A reasonable jury would not have found a legally sufficient evidentiary basis for finding for the party on that issue” (Rule 50(b)). 
· Can grant JNOV along with conditional motion for a new trial in cases where the JNOV is overturned on appeal.

3. Motion for a New Trial
· Party can move for a new trial within 14 days after judgment or judge can grant a new trial on his own volition. (Rule 59). 
· Grounds for the motion: 
1. Flawed Procedure - Judge admits he made a mistake at trial by using a flawed procedure. This gives the judge a safety net (judge can bring this up under Rule 59)
2. Error in Admission of Evidence (Abuse of discretion)
3. Flawed Jury Verdict against weight of evidence – needs to be less stringent than irrational jury, but more than judge would’ve come out differently
· Moore’s Treatise: has to think seriously erroneous result/miscarriage of justice
· Better to have JNOV than a motion for new trial bc just win – no redo
· Why move for both? – in case JNOV gets overtuned on appeal
Two or three grounds?
IS JNOV or New Trial lower standard?

Lind v. Schenley Industries
P sues D for breach of oral contract for pay increase; D moves for JNOV and motion for new trial after P wins at trial




Respect for Judgments: Claim Preclusion & Issue Preclusion

1. Claim Preclusion – Res Judicata – one bite at the apple; bring all claims together
Test: you will be precluded form bringing a claim if the following factors are met: (4)
1. Final Judgment (did someone win or lose)
· Once a decision is made in trial court, this is considered final (even if it gets appealed
2. On the merits
· 12b6 not looking at merits, but here it is considered on the merits for claim preclusion bc nothing could more could have been added to make it work
4. Same Claims - the claims are the same in the first and second suit; and
5. Same Parties - the parties in the second suit are the same as in the first. 
· Can be bound if in privity (when you buy property, bound by litigation of that property), but H&W are different
Frier v. City of Vandalia
· Cop being nice – doesn’t give a citation, but does have guy’s cars towed
· First case: brings claim for replevin in state court (at least two decided against him)
· Second case: sues in fed court under 1983 (no hearing/notice)
· Lost in first, on the merits, same parties, issue is same claims?
· Held: use Restatement – broad view: matters related in time, space, origin (do they come out of same t/o?
· Concurrence: should not have used R – should have used Similarities of Cause of action – Narrow
If you win the first, still preclusion (doesn’t matter whether you win or lose
If there is a choice as to where to bring Claim 1, preclusion. 
· Ex. Claim 1 was brought in a municipal court with a $5k limit where they wouldn’t let the claim in and Claim 2 was brought in federal court. 
If Claim 1 can only be brought under very restrictive circumstances, no preclusion.
· Ex. Claim 1 was brought under a specialized replevin statute that permitted only a single question to be listed – who had possession of the car. 
Ambiguity
· If after Claim 2’s dismissal, he files a claim that the police officer vandalized the car while writing the ticket. Not clear because it depends on which View is used. 
Searle Brothers v. Searle
· Case 1: H&W divorce proceeding  court gives property to wife
· Case 2: partnership contesting property
· Held: Partnership was not properly represented in first, so right to litigation
· Not a clear digestable rule from this: consistent determinations are better, but everyone deserves their day in court
Taylor v. Sturgell
· Case 1: old rich guy loses on getting docs from FEAC for his plane
· Case 2: friend of old rich guy goes after same docs  trial court says virtual representation (interests so aligned, shouldn’t get own suit)
· Held: No to virtual representation – everyone should have right to be in court

2. Issue Preclusion (same issue as opposed to whole claim)
Black letter of issue preclusion:
1) When an issue of fact or law is
2) Actually litigated and determined by
· If it was dismissed on an awful discovery violation, then can’t use that later in a contract issue –  issue wasn’t actually litigated and determined
3) A valid and final judgment, and 
4) The determination is essential to the judgment, the determination is conclusive in a subsequent action bw the parties, whether on the same or a different claim

Hypo: Citizenship as to in state tuition, federal diversity JX, and registering to vote.  Same issue?
	No, may have some overlapping elements, but all different inquiries, separate rules, three diff Qs

p. 750 Note 1-3
1. Criminally prosecutes an IRS agent, accusing her of stealing tax revenues, but she is acquitted.  The government then sues her in a civil suit ot recover funds allegedly embezzled in the same criminal acts.  Agent seeks to invoke preclusion on the gorunds that the previous case demonstrates the acts did not occur.  Preclusion?
· No – the criminal burden of proof is higher than civil; she could be found guilty in a civ even though she wasn’t in the first criminal one
2. Reverse the order – civil action comes first and gov’t wins, then prosecutes her criminallly.  Why doesn’t the first case preclude Agent from relitigating the question of embezzlement?
· Gov’t won the civil action with a lower burden of proof, but might not win with a higher burden
3. Suppose in Problem 1 Agent had been convicted in the criminal prosecution.  In the subsequent civil case could the gov’t take advantage of preclusion against Agent?
· Yes – they have already met the higher burden of proof – naturally, they would meet the lower one as well

Illinois Central Gulf Railroad v. Parks
· J and B get in car accident – they are husband and wife
· First Suit: B sues railroad and wins – RR negligent; but J sues RR and does not prevail on consortium
· Second suit: J is suing RR on negligence
· Why no claim preclusion? – different claim: consortium v. own injuries
· RR says that J’s contributory negligence was already determined, so issue preclusion
· But, it’s not clear that is the actual reason why J lost in the first (maybe didn’t prove injuries/damages enough
· Because it’s unclear, the issue is not precluded (not actually litigated and determined)

Also needs to be essential to the judgment
· If it had gone to the Judge and he wrote J was CN and had not proven damages
· No preclusion is there are alternative theories (neither are preclusive)
· If you’re happy with the way the court comes out  no incentive to appeal
· Exception: Preclusive if court of appeal upholds and affirms judgment on both

Between which parties?(victim and precluder)
Parks Hypo:
1. B 	v. 	RR		B wins, RR negligent
2. J	v. 	RR

Non-mutual Issue Preclusion:
If W won, H could preclude RR from arguing not negligent, bc RR already had opportunity to argue not negligent (efficiency, fear of inconsistent determinations)

Hypo 2:
1. B	v. 	RR	RR wins, not negligent
2. J	v. 	RR	
RR cannot use preclusion against a party who has never had an opportunity
	Can’t be victim of issue of preclusion

You cannot move offensively against someone who wasn’t a party in the first case

Parklane Hosiery Co. v. Shore
1. SEC		v. 	Parklane	SEC wins – yes, false and misleading proxy statement
2. Shore	v. 	Parklane	Shore wants to use former judgment as a sword – Yes, can do

Blonder-Tongue Precedent – P had lost, then brought same claim, the D used first case
1. P	v. 	D 	D wins
2. same P	v. 	diff. D		D2 wants use first finding as a shield
	This is okay – victim of the preclusion isn’t new

Parklane is different than Blonder Tongue bc new P wants to use it offensively
New P only not allowed if:
1. Could’ve joined, but didn’t
2. Unfair to D (if D didn’t have opportunity to vigorously preclude claim)

Hypo:
1. B	v. 	RR	RR wins
2. J	v. 	RR	
- RR can’t use judgment in first (J is new)

State Farm & Fire Casualty Co. v. Century Home Components
Fire burns down a bunch of property
1. Pac Bell	v. 	D		D wins
2. Sylvester	v. 	D		D wins
3. H		v. 	D		D loses
4. P		v. 	D		Pac Bell wins at retrial
5. State Farm	v. 	D		Can SF use preclusion against D?

Normally, D has to win all
In this case, because of the inconsistent verdicts, no preclusion for anyone
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