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 CIVIL PROCEDURE
I. INTRODUCTION –THE STATE AND FEDERAL JUDICIAL SYSTEM
a. Procedural law is the process that a case goes through in the enforcement of substantive law. Procedure facilitates litigation
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Fourteenth Amendment: “No state shall deprive an individual of life, liberty or property without due process of law.”

c. Fifth Amendment: “No person shall be deprived of life, liberty or property without due process of law.”

i. Due process:
1. Balance interests of (, (, and system
2. Rules of procedure crafted to provide access to a fair, efficient, reasonable process to all parties.

d. “The Litigation Line” 
i. Pleading: Documents filed to initiate a lawsuit
1. Rule 3 –Commencing an Action: “A civil action is commenced by filing a complaint with the court.”

2. Rule 4 –Summons 

ii. Answer: Responsive pleading
iii. Jurisdiction: A court’s authority to hear a case [personal, subject-matter (federal ?, diversity, supplemental), also venue]
iv. Joinder: Sculpting the lawsuit
v. Discovery: Parties exchange evidence

vi. Motion for Summary Judgment: That evidence not sufficient to go to trial

vii. Trial, Judgment, Appeal…

e. 12(b) motions to dismiss:

i. Lack of subject-matter jurisdiction

ii. Lack of personal jurisdiction

iii. Improper venue

iv. Insufficient process

v. Insufficient service of process

vi. Failure to state a claim upon which relief can be granted

vii. Failure to join a party under Rule 19

f. Analysis: 

i. 12(b)(6) –legal sufficiency of the pleading

ii. Proper joinder, including 12(b)(7)

iii. Proper jurisdiction

iv. Proper venue

v. Erie doctrine considerations

vi. Res judicata considerations

vii. Potential motion for summary judgment

viii. Potential motion for judgment as a matter of law
II. PLEADING
a. Written documents through which a party either asserts a claim or defense, or denies the legitimacy of the opposing party’s claim or defense (define the basic scope of controversy)

i. Complaint ( document where a π writes a grievance against a ( stating that ( is entitled to relief

1. Relief ( may include monetary damages (compensatory, punitive), injunction, declaratory judgment

b. Basic unit of litigation =claim


i. Claim ( a set of operative facts giving rise to one or more rights of action.

1. Operative facts ( a coherent story of the related events through which the ( claims to have suffered injury to person or property at the hand of the ( (formerly cause of action ( an assertion of a legally recognized right)

2. Rights of action ( the legal theory(ies) that may entitle ( to some form of judicial relief

c. Two types: 

i. Code/Fact Pleading –existed prior to the adoption of the federal rules and is still followed in some state judicial systems

ii. Notice Pleading –federal rules rejected code/fact pleading and provided this simplified form of pleading

d. CODE/FACT PLEADING

i. State system

ii. Demanding, strict

iii. ( Pleading facts that constitute/align to each element of the cause(s) of action

a. Ultimate facts ( the facts that support liability. Ex: A driver ran a red light. 

b. Evidentiary facts ( the raw data through which ultimate facts will be proven. Ex: Evidence needed to prove that a drive ran a red light.
c. Conclusions of law ( mere recitations of the applicable legal standards. Ex: ( was negligent.
2. Ultimate facts are the only facts required. Just enough information to match up with each element to start the case.

iv. Allegation ( a statement of facts (an assertion of a fact or facts that the pleader believes to be true). A ( may allege on…
1. Information and belief ( the pleader lacks personal knowledge. Applies when the pleader relies on information from a third party, or when the pleader is unable to obtain that knowledge typically because it is in the other party’s possession

v. Analysis: 
1. Identify the underlying substantive law

2. Break it down into its elements (“elementize”)

3. Link allegations to each element

4. Determine whether each element is met

vi. Examples:

1. CA Code of Civil Procedure § 425.10 (model =Field Code)

a. “A complaint or cross-complaint shall contain both of the following:

i. A statement of facts constituting the cause of action, in ordinary and concise language

ii. A demand for judgment for the relief…”

b. “Statement of facts” =allegations that have not yet been proven
2. Doe v. City of Los Angeles
a. Claim: 

· ( allege sexual abuse as teenagers by Officer 

· Allege on information and belief that (s knew or should have known about unlawful sexual conduct in their ranks

· Negligent failure to supervise

b. Issue: Are the pleadings sufficient under code/fact pleading?
i. Demurrer =motion to dismiss (that even if alleged facts true, no legal basis for lawsuit)
1. General demurrer ( a failure-to-state-facts-sufficient demurrer

ii. Elementize the substantive law (statute of limitations exception)…

1. An entity or person; Non-perpetrator; On notice; Of any unlawful sexual conduct; By an employee; Failure to take preventive measures

iii. Link allegations to each element to determine whether met…

1. Allegations do not link the entities (City of LA and Boy Scouts of America) to knowledge of Officer, the perpetrator 

iv. Although ‘doctrine of less particularity’ allows ( to plead on ‘information and belief’ if evidence is in the possession of the wrongdoing party, complaint still needs to allege that (s had knowledge of Officer’s past unlawful, sexual conduct, not just knowledge of others’ past unlawful conduct or the risk of Officer’s misconduct.
e. NOTICE PLEADING

i. 1938 –adoption of the Federal Rules of Civil Procedure

1. Rules to guide through the litigation line

2. Rule 1 –“…to secure the just, speedy, and inexpensive determination of every action and proceeding.”
ii. State system had become very technical and demanding with its emphasis on facts… Federal rules simplified, providing “notice” measures a pleading’s sufficiency.

iii. Relaxed pleading standard

iv. Policy: To keep litigants in court and to sort the merits of the claim out during a flexible pre-trial process (monitored for abuse)

1. Twombly dissent: “Experience has shown that we cannot expect the proof of the case to be made through the pleadings.” 

v. Theory: natural lawyering and judging. A common sense, professional threshold. Precise facts and exact applicable law will come out later down the litigation line. Discovery, trial..

vi. Claim: operative facts giving rise to, pointing to, connecting right(s) of action
1. Ultimate facts constitute a cause of action

2. Operative facts suggest a right of action (legal theory; doesn’t even technically have to be an exact law)
3. Enough to put ( on notice
vii. Rule 8 –General Rules of Pleading
1. (a)(2) ( “A pleading that states a claim for relief must contain: …a short and plain statement of the claim showing that the pleader is entitled to relief.”

a. Looking for legal sufficiency at the pleading phase.
b. “Showing” =giving notice vs. elementizing

2. (d) ( “Each allegation must be simple, concise, and direct.”

3. (e) ( “Pleadings must be construed so as to do justice.” 

viii. Rule 9 –Pleading Special Matters

1. (b) ( “In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. Malice, intent, knowledge, and other conditions of a person’s mind may be alleged generally.”

2. Including more factual sufficiency in additional to legal sufficiency

3. Reasons: Protect the ( (reputation); discourage meritless fraud accusations.

ix. Rule 12(b)(6) motion to dismiss for “failure to state a claim upon which relief can be granted” (federal court version of a state court demurrer)

x. Analysis: 

1. Identify the controlling procedural standard

a. 8(a)(2)

b. Exceptions –Heightened pleading standard: 

i. 9(b) –Exception for fraud or mistake and Statutory exceptions 
1. Tellabs Court –3 “prescriptions”: 

a. Must accept all allegations as true

b. Consider complaint in its entirety 

c. Draw ‘strong’ inferences for ( of “scienter” (knowledge) of ( and consider plausible opposing inferences, those favorable to (
2. Identify the applicable substantive law (particularize)

a. If exact law not given, read the story to discern whether/which rights were violated. Then connect back with substantive law.

3. Draw inferences from the operative facts in the light most favorable to the π
a. Conley or Leatherman approach [‘no set of facts’ standard], or

b. Twombly or Iqbal approach [‘plausibility’ standard]
i. Conclusory allegations not given assumption of truth
4. Determine whether the allegations meet the appropriate procedural standard for the elements –“show pleader is entitled to relief”
xi. Conley v. Gibson
1. Claim:

· ( allege that their railroad union failed to represent them (“negro employees”) equally and in good faith 
· RR discriminated against them by terminating their positions and refilling them with white workers

2. Formula:

a. Issue: Legal sufficiency of the complaint, under 8(a)(2)?

b. Substantive law =National Railway Labor Act

i. Particularize the claim: intent to discriminate; because of race

c. Complaint is sufficient if… “a short and plain statement of the claim of” intentional discrimination due to race under the NRLA “showing that the pleader is entitled to relief.”

i. Holistic reading of the complaint

ii. Drawing inferences from the story that support claimed legal theory

d. Not formulaically lined up with elements

e. Rule: “A complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the ( can prove no set of facts in support of his claim.”

i. No set of facts –a natural judge/lawyer would read the complaint and find no right of action through the story

1. If (’s claim, taken as true, would entitle him to relief, then no dismissal (a minimum standard that Twombly disposed of). 

3. Application:

a. ( said, “according to plan.” Court held that sufficient to provide notice of intent to discriminate. 
xii. Leatherman v. Tarrant Co.
1. Claim: 

· ( allege lack of training by ( and violation of 4th Amendment (search & seizure) for occasions when deputies executed warrants

· Forcible entry, assaulted a homeowner and killed 2 dogs
2. Application: 

a. Complaint does not describe the lack of training, just makes inference to poor training (i.e. officer saying shooting dogs is “standard procedure”). Yet court holds that pleading sufficient under Rule 8(a)(2).
b. Appellate court assigned a heightened pleading standard, requiring more “factual detail and particularity” 

i. But procedural standard =Rule 8(a)(2), not 9(b). 

ii. To extend exception requires amendment to the Federal Rules, not judicial interpretation

xiii. Bell Atlantic Corp. v. Twombly
1. Claim: 

· Class action lawsuit against ‘Baby Bells’ for resisting competition with congressionally introduced start-up competitors (de-monopolization) 

· Violated antitrust legislation in that ( entered into an agreement, contract, combination or conspiracy to restrain interstate commerce/inhibit competition with ‘start-up competitors’

· That ( ‘parallel conduct’
2. Formula: 

a. Issue: Legal sufficiency of complaint under 8(a)(2)?
b. Substantive law particularized: antitrust legislation –agreement; to restrain trade or interstate commerce
c. Under Conley/Leatherman approach… 
i. Read allegations one-by-one and draw inferences in favor of the π…
ii. Conspiracy required and π alleges parallel conduct, evidentiary facts from which can infer conspiracy.

iii. Then ask, sufficient? (operative facts that support a conspiracy to restrain commerce which give rise to a violation of antitrust legislation?) Under Conley, yes, but Court rules differently…

d. Under Conley, if allegation is ‘possible’ (more than ‘no set of facts’), then sufficient. Twombly disposes of ‘no set of facts’ formula and shifts to ‘Plausibility Standard’:

i. “…calls for enough fact to raise a reasonable expectation that discovery will reveal evidence of illegal agreement. And, of course, a well-pleaded complaint may proceed even if it strikes a savvy judge that actual proof of those facts is improbable, and that a recovery is very remote and unlikely.” (“savvy”, but deferential judge)

e. Requires:

i. Plausible ( facts, taken as true, suggestive of illegal conduct

ii. More than conclusions of law (“formulaic recitation of the elements”)

iii. Factual allegations to raise a right above the “speculative level.” “Enough factual matter.”
iv. Evidence tending to “exclude the possibility of independent action.” Include evidentiary facts that exclude other possible inferences so more plausible
1. In Twombly, evidence to rule out the possibility that (s were acting independently.

v.  ‘Plus Factor’ requirement ( court requiring additional allegations that “nudge claims across the line from conceivable/possible to plausible” [but court distinguishes from ‘heightened pleading standard’]
vi. ( This changes the rule.

1. Akin to the heightened pleading standard (Tellabs) where instead of only drawing inferences favorable to the (, also looking at inferences for the ( too.

3. Application: 

a. Court holds π's assertion of an ‘unlawful agreement’ was a legal conclusion and not entitled to the assumption of truth

b. Court holds π’s factual allegation of ‘parallel conduct’ was well-pleaded, but did not plausibly suggest conspiracy/unlawful agreement (lawful free-market behavior to avoid competition more likely =inference in favor of (). 
c. Need factual enhancements over and above parallel conduct.

d. Reason: Antitrust discovery can be expensive. 

i. [Court went against Leatherman, which said changing the pleading standard is for the legislature, not up to judicial interpretation. Limited to these facts..?]

4. Dissent: 

a. Argues that, “I would not have permitted the (s to engage in massive discovery.” 
i. That wrong to solve a problem during the pleading stage that should be resolved at the discovery stage.

ii. Burden of litigation does not justify decision

b. Experience has shown cannot expect proof of the case in the pleading (natural lawyering, common sense)

c. That ‘plausibility standard’ is irreconcilable with Rule 8(a)(2)

xiv. Ashcroft v. Iqbal
1. Application of the Twombly ‘plausibility’ pleading standard (the current standard)

a. Characterization: “Does not require ‘detailed, factual allegations,’ but it demands more than an unadorned, the (-unlawfully-harmed-me accusation.” 

2. Claim: 

· Post-911 investigation
· Many arrested classified as ‘high interest,’ ( alleges because of their race, religion and national origin

· That all Arab Muslim men arrested in NY immediately classified and sent to ADMAX SHU

· That policy was approved by ( who were aware of and helped create the conditions that π subjected to on the basis of race

3. Formula: 

a. Issue: Sufficiency of pleading under Rule 8(a)(2)?

b. Substantive law particularized: Bivens action –intent to discriminate; because of race, religion or national origin)

c. 2-Prong Analysis:

i. Distinguish conclusory allegations, which recite the elements of the claim and so are not entitled to the assumption of truth, from well-pleaded factual allegations.
1. i.e. “Ashcroft discriminated against me intentionally because of my religion.” 

2. Don’t discard, but don’t draw inferences, but read holistically alongside other allegations.

3. Must show, not tell

ii. Determine if (’s allegations are ‘plausible’ after considering inferences in favor of the (.
1. Inference: A factual conclusion that a reasonable person could draw from other facts 

2. To evaluate ‘plausibility,’ judge should use “experience and common sense,” and could also compare with inferences favorable to the (.

4. Application: 

a. Court eliminated each allegation that suggested (’s intent as conclusory (all but 2) and then held not all elements of the Bivens action were properly pleaded. 

b. Court held that because of race, religion, national origin allegations not plausible because there is a “more likely explanation.” “As between that ‘obvious alternative explanation’ for the arrests, and the purposeful, invidious discrimination… discrimination is not a plausible conclusion.”

c. That complaint does not contain any factual allegation sufficient to plausibly suggest petitioners’ discriminatory state of mind 

5. Dissent:

a. Allegations the majority deems conclusory are not because they do not stand alone. Other specific allegations like ( subjected to a particular discrimination policy, detailed in the complaint, that ( helped create. Should have read holistically, not in isolation (i.e. “principal architect”)
b. Even if court is skeptical, must accept allegations as true, unless claims are so outrageous/fantastical 
c. Alternative ‘case management tools’ to structure discovery

f. ANSWER

i. Rule 12(a)(1)(A)(i) –a ( must serve an answer within 21 days after being served with the summons and complaint; otherwise risks default judgment
1. DEFAULT JUDGMENT 

a. 2 Steps: 

i. Establish a default. [Rule 55(a)]

1. Default ( a failure to respond to a complaint or a failure to timely appear conclusively resolves only the issue of liability.

2. After ( files a complaint and properly serves the (, the ( has 21 days to make a ‘general appearance’ (file an answer or respond with a 12(b)).

3. If no response, the ( can file a motion for default, using proof of service to support the motion. 

4. The clerk must enter the default.

ii. Move for default judgment. [Rule 55(b)]

1. 2 ways: 

a. By clerk –requirements: 

i. Sum certain

ii. ( never ‘appeared’ (and not a minor or incompetent)

iii. ‘Appeared’ –conceptual; anything ( has done before or after the default to make ( believe that ( is going to contest; doesn’t require in court appearance or filings
b. By court:

i. If ( had ‘appeared’

ii. ( requires a 7-day notice before the hearing on damages 

iii. After default, allegations in the complaint are taken as true –as a judgment on the merits, not procedural grounds

iv. Court still does a 12(b)(6) pleading analysis to evaluate the legal sufficiency of the complaint at a minimum, but also considers evidentiary sufficiency.

iii. Setting aside a default or default judgment: 

1. Default –A court “may set aside an entry of default for good cause.”

a. Standard applied liberally due to the policy in favor of resolving claims on the merits. 

2. Default judgment –Rule 60(b) reasons: 

a. Mistake, inadvertence, surprise or excusable neglect

i. Liberally construed

ii. Factors: (1) extent of prejudice to ( (i.e. loss of evidence, witness unavailability, difficulties of discovery), (2) merits of (’s asserted defense, (3) culpability of (’s conduct

b. Newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial

c. Fraud, misrepresentation or misconduct by an opposing party

i. First 3 reasons must be shown within a ‘reasonable time,’ but no more than 1 year.

d. The judgment is void

i. i.e. the court lacks jx –direct or collateral attack; improper service of process
ii. But venue waived by DJ

e. The judgment has been satisfied, released or discharged

f. Any other reason

b. Rogers v. Hartford Life & Accident Insurance Co.
i. ( lawsuit to recover LTD benefits from (. (1’s agent served. (2 waived service.  Default, then default judgment after a hearing. (’s motion to set aside the judgment denied.
ii. Court found that accepting service or waiver ≠ ‘appearance,’ so not notice was required.

iii. Court found no ‘excusable neglect’ under Rule 60(b) (although other courts would) where (2’s senior claims manager was supposed to get a copy of the claim, but didn’t and didn’t follow up. 
ii. Rule 8(b):

1. “Denial must fairly respond to the substance of the allegation.” 

2. Must “admit or deny” each allegation in the complaint.

3. General denial: denial to the entire complaint. Only if pleader wishes to deny every allegation, including those related to subject-matter jurisdiction

a. If wish to deny only part, must specify the admitted part and deny the rest 
4. Denial =”negative defense” –challenges (’s ability to prove element(s) of claim (some must be made with specificity)
a. May be based on (’s lack of knowledge or information sufficient to form a belief about the trust of an allegation.

5. Failure to deny an allegation =an admission 

iii. Rule 8(c):

1. Must also contain any “affirmative defenses” –does not deny, but alleges new facts that if proven will defeat that action 
a. Failure to assert =waiver of defense

b. May assert both negative and affirmative defenses, as alternative defenses (Rule 8(d)(2))

iv. Must contain any related counterclaims

v. ( not required to file a reply to an answer unless ordered by the court

1. If no reply filed, affirmative allegations in the answer are deemed denied

2. Response required if counterclaim filed 

vi. ( may raise certain specified defense by motion prior to filing an answer under Rule 12(b) (tolls the answer filing time by 14 days)
III. JOINDER

a. Joinder devices =methods of aggregation of claims and parties

b. General rule that ( is “master of the claim.” 

c. The fact the Rules authorize joinder of multiple claims/parties does not automatically confer SMJ on the court. For every claim, jurisdiction must be separately analyzed.

d. All claims require an independent basis of jurisdiction and proper venue.

i. Carefully perform § 1367 analysis when appropriate, including § 1367(b) limitation

1. Exxon –resolved split and held that a federal court in diversity cases may exercise supplemental jurisdiction over claims of other (s even if jurisdictional minimum amount-in-controversy not met (‘indivisibility theory’ –that each claim must separately stand or fall –would nullify supplemental jurisdiction)

a. ‘Contamination Theory’ –applies to complete diversity requirement. A non-diverse party would “contaminate” complete diversity so there would no longer be original jurisdiction and without original jurisdiction, no supplemental jurisdiction. 

i. However, does not apply to amount-in-controversy requirement because the purpose is to not waste judicial resources with cases that are too small. Supplemental jurisdiction promotes this purpose.

2. Hartford –complete diversity, however, is not required between a counterclaimant and a third-party ( for supplemental jurisdiction to be satisfied. 

e. Types of claims: 

i. Claim

ii. Counterclaim

iii. Third-party claim

iv. Crossclaim

f. Joinder of Parties
i. Implead ( bring into the suit

ii. Rule 20 –Permissive Joinder of Parties

1. By original (s (a) or original (s (b)

2. Requirements –may be joined as π/( if: 

a. Assert any right that arises out of the same transaction, occurrence or series of transactions/occurrences

b. Any question of law or fact common to all πs/(s will arise in the action

3. If party to be added to a (’s crossclaim or counterclaim, take the (’s perspective (as if () and asked whether the third-party claim arises out of the same transaction as/shares a common question with the crossclaim or counterclaim (don’t do analysis based on original claim). 

4. Jx –if Rule 20 requirements met, supplemental jurisdiction § 1367(a) requirement met (logical)

5. Schoot v. U.S.
a. S v. U.S. (original claim)

U.S. v. S & V (counterclaim and third-party claim; V =third-party ()

b. Courts said venue satisfied (in compulsory counterclaims, venue satisfied by original claim) and requirements of Rule 13(h)/20 met. 

c. Court found that (’s third-party claim against V arises out of the same transaction as and shares common questions of fact/law with (’s counterclaim against S (V and S employees of same company, taxes accrued from their business activities, etc.).

6. Hartford v. Quantum
a. H v. Q (original claim)

Q v. H & PI (counterclaim and third-party claim; PI =third-party ()

b. Rule 13(a) compulsory counterclaim

c. Rule 20 analysis: third-party claim arises out of the same transaction as (explosion of the heat exchanger) and shares common questions of fact/law with (i.e. did the exchanger explode and how?) counterclaim 

d. Jx analysis: 

i. Court found where a party asserts a compulsory counterclaim [13(a)] and seeks to bring in additional parties under 13(h), no diversity of citizenship between the counterclaimant and the added party is required.
ii. Original basis of jurisdiction =§ 1332 diversity in original claim between H and Q

iii. Supplemental jurisdiction over third-party claim (although no complete diversity)

1. “Same case” (satisfied by Rule 20 analysis)

2. (b) Limitation doesn’t apply because we’re not concerned about actions by (s 

iii. Rule 19 –Required (Compulsory) Joinder of Parties

1. Whether a person who was not originally sued must be added to the lawsuit.

a. 12(b)(7) motion to dismiss for failure to join a party under Rule 19

i. May be raised at any time, up through trial 

2. 3-Step Process: 

a. (1) Whether party is “required”

b. (2) If so, then whether joinder is “feasible” 

c. (3) If so, then whether “in equity and good conscience, the action should proceed among the existing parties or should be dismissed” 

3. “Required” [19(a)(1)]

a. A party is “required” if satisfies any of 3: 

i. If “in that person’s absence, the court cannot accord complete relief among existing parties”

1. Focus on the relief requested in original claim

2. If disposing of the action in the person’s absence would “as a practical matter impair or impede” his ability to protect an interest he has in the litigation

3. Separate litigation ≠ impairment

4. Not necessarily violation of a legal right, just that real-world consequences

5. Low threshold

ii. If disposing of the action in the person’s absence would “leave an existing party subject to a substantial risk of incurring double, multiple or otherwise inconsistent obligations”

1. ‘Inconsistent obligations’ –distinct from inconsistent adjudication; means a party is unable to comply with one court’s order without violating another court’s order concerning the same incident

2. Double liability is OK if different c/a, claims

b. Maldonado-Viñas v. Nat’l Western Life Ins. Co.
i. Court held beneficiary of 2 annuities was not a required party (so 12(b)(7) motion denied). ( =family of deceased, ( =insurance co., F =beneficiary/absent party. 

ii. Court found (1) ( could get complete desired relief by having annuities voided and demanding ( to return premiums; (2) F already received the money, so a judgment would not extinguish his right, just create potential future litigation; (3) ( could comply with inconsistent adjudications (to return premiums and allow F to keep proceeds), different c/a and theory of recovery.

4. “Feasible” 

a. If absent party is subject to the court’s personal jurisdiction and subject-matter jurisdiction and no objection to venue. 

5. “In equity and good conscience”

a. Question =balancing due process considerations, should the case proceed or be dismissed? 

i. As often as possible, a court should proceed instead of dismiss. 

ii. If a court chooses dismissal, then the party was deemed indispensable. 

b. 4 (non-exhaustive) factors (Rule 19): 

i. The extent to which a judgment rendered in the person’s absence might prejudice that person or the existing parties; 

ii. The extent to which any prejudice could be lessened or avoided by:

1. Protective provisions in the judgment (i.e. stay a judgment until the other issues are litigated)

2. Shaping the relief (i.e. awarding money damages vs. injunctive relief)

3. Or other measures (i.e. order interpleader, invite an absent party to intervene, or instruct on another joinder device)

iii. Whether a judgment rendered in the person’s absence would be adequate; and 

iv. Whether the π would have an adequate remedy if the action were dismissed for non-joinder

c. Classic due process approach (4 interests): 

i. ( interest: 

1. Whether satisfactory alternative forum

2. Whether interest in proceeding with litigation

ii. ( interest: 

1. Promptness of filing the 12(b)(7) motion

2. Desire to avoid multiple litigation and inconsistent relief

iii. Judicial system interest: 

1. Efficient, complete, consistent relief

iv. Absentee interest: 

1. Whether the absentee may be harmed/ as a practical matter impair or impede ability to protect interest

v. [Provident Tradesmens Bank & Trust Co. v. Patterson]
iv. Rule 13(h) –Joining Additional Parties

1. To a counterclaim or crossclaim

2. If either Rule 19 or Rule 20 satisfied

v. Rule 14 –Third-Party Practice

1. ( =third-party (
2. Third-party ( v. third-party ( or ( v. third-party (  =third-party claim

3. A third-party ( must set forth a claim of secondary/derivative liability, i.e. indemnification, contribution, etc. against third-party (
a. Third-party ( must be able to say, “If I lose, then you must indemnify (by contract or by law.” Third-party ( liability dependent on outcome of original claim/counterclaim.

b. Very narrow

c. Common examples: in tort cases, implead third-party for contribution; a claim for indemnity against an insurer. 

4. Distinguished from situations where ( contends that another person is liable directly to (, but not to her (but could be used as defense)

5. Court discretion to hear impleader claim or not

6. Ignore the third-party ( for purposes of determining proper venue

7. Impleading does not automatically defeat diversity jx, but there must still be a jx basis for the impleader claim

8. Wallkill 5 Associates v. Tectonic
a. ( hired ( to do geotechnical tests on subsurface soil conditions. ( said soil OK, but subcontractor discovered soil not OK. 

b. Court said that third-party ( (() failed to show that if liable, then third-party ( (subcontractor) liable to it. Third-party (just claimed that third-party ( put the unsuitable soil on the land not it, so therefore shouldn’t be liable to ( for any wrongdoing. 

c. Third-party liability partly depends on outcome of main claim

9. Rule 14(a)(3) allows a ( to assert a claim against a third-party ( for claims that “arise out of the same transaction or occurrence of the π’s claim against the third-party (.” 

vi. Rule 24 –Intervention

1. Absent party desires to intervene as a (, (, or third-party (
2. Files a motion to intervene, explaining how meets the rule requirements, and files a proposed pleading, identifying parties and asserting claim/defense

3. 2 Types: 

a. As of right 

b. Permissive 

4. As of right

a. 4 Requirements [24(a)(2)]: 

i. Timely

1. Reasonable time 

2. Gauging promptness by the speed with which the would-be intervener acted when it became aware that its interests would no longer be protected by the original parties

ii. Interest related to property/transaction that is the subject of the action

1. Substantial interest, even if not technically legally protectable (some courts have a more generous approach)

iii. Impaired interest

1. “As a practical matter”

iv. Inadequate representation

1. Higher threshold, usually key to motion

2. Presumption of adequate representation when the would-be intervener shares the same ultimate litigation goal

3. May be rebutted by showing of collusion, nonfeasance, adversity of interest or incompetence, unwillingness to continue to represent interest, lack of ability, etc. 

b. Court must allow intervention if the elements are met, but may attach conditions that limit the would-be intervener’s participation in the suit

5. Permissive 

a. Requirements [24(b)(1)(B)]: 

i. Shares a common question of law or fact

ii. Court discretion 

1. Court must consider “whether the intervention will unduly delay or prejudice the adjudication of the original parties’ rights.”

a. Factors: Nature and extent of intervener’s interest, adequacy of representation, significant contribution to the full development of underlying factual issues and adjudication of legal question

6. Great Atlantic & Pacific Tea Co. v. Town of E. Hampton
a. Environmental Group sought to intervene as a ( where ( claimed new local zoning law restricting large retail stores violated the Constitution.

b. Court said no intervention as of right because although first 3 requirements satisfied (timely √, related interest in preserving legislation intervener helped implement √, impaired interest as a practical matter if legislation found unconstitutional √), 4th requirement not met. Court found presumption of adequacy since virtually identical litigation goals and rejected speculative arguments that Group could better represent. Denied without prejudice.

c. Court said no permissive intervention because court concern that the Group would inject collateral issues RE commercial development that will distract from question of legislation’s validity. Also, adequate representation and nature/extent of Group’s interest is equal to (’s. 

7. Mattel Rule: Mattel, Inc. v. Bryant
a. Rule 24 requirements met. Jurisdictional issue.

b. Intervention destroys diversity if the intervening party is indispensable (judge-made exception for a non-indispensable intervener)

i. The Kroger principle underlines the purpose of this rule

c. Supplemental jurisdiction? 

i. Original basis of jx =§ 1332, ‘common nucleus’ √, enumerated joinder device √, inconsistent with § 1332 requirements? No. 

1. Complete diversity OK if intervening party is not indispensable

2. Amount-in-controversy OK

3. Kroger evasion OK (not a Kroger problem)

d. Indispensable ( if party’s presence is necessary for the resolution of the case; i.e. should have been a party in the first place

e. In case, although would-be intervener had an interest in protecting rights to Bratz dolls, court found not indispensable. ( can obtain complete relief from (
vii. Interpleader

1. When multiple adverse claims to the same “stake” (property)

a. Ex: Car accident. Stakeholder =insurance company. Stake =policy limit. Claimants =multiple (s. 

2. 2-Step Process: 

a. (1) Court first determines that adverse claimants to a single stake/single obligation

b. (2) Litigation to determine who is entitled to whole of part of the stake (typically, stake deposited with court)

i. Typical case: ( sues adverse claimants in interpleader. ( owes money to someone, but doesn’t know who. (s fight it out. ( could also be adverse claimant. If not, then dismissed from action. 

3. 2 Avenues: Statutory Interpleader (§ 1335) and Rule Interpleader (Rule 22)

a. Difference =jurisdictional standards

	Jurisdiction
	Statutory Interpleader
	Rule Interpleader

	Subject-matter jurisdiction
	Diversity: minimal diversity (at least 2 claimants are diverse)

Amount-in-controversy: ≥ $500 (must deposit with court)
	Diversity: complete diversity

Amount-in-controversy: > $75,000

	Venue
	§ 1397 ( district in which any claimant resides
	§ 1391

	Personal jurisdiction
	§ 2361 ( 4(k)(1)(C) ‘nationwide’ service of process (minimum contacts with the U.S. as a whole)
	Rule 4(k)(1)(A) (regular minimum contacts analysis)

	Enjoin other proceedings
	§ 2361 ( court may enjoin all other suits against stake. 
	Geler… Unclear


4. Geler v. National Westminster Bank USA
a. (1 v. ( (bank) to recover CD funds. (2 v. ( in state court to recover CD funds. (, instead of filing counterclaim in first suit (13), joining (2 (20), and then interpleader (22), ( filed separate suit, affirmative interpleader and sought to enjoin state proceedings. 

b. Anti-Injunction Act –federal court cannot enjoin state proceedings unless (3 exceptions):

i. Authorized by Congress (i.e. § 2361 in Statutory Interpleader)

ii. Necessary in aid of jurisdiction 

1. Proceeding pending and want to ensure can continue

2. Stake is a part of jurisdiction because without it, a court cannot adjudicate claim

iii. Necessary to protect or effectuate its judgments (‘re-litigation exception’)

1. Proceeding already over –apply claim or issue preclusion 

c. Court said could apply exception #2, but won’t until ( goes to state court to ask for stay. Then come back to federal court if denied.

g. Joinder of Claims
i. Rule 18 –Joinder of Claims

1. Broadest

2. A party asserting any claim can join as many claims as it has against an opposing party (independent or alternative claims)

a. Limitations =cannot expand jurisdiction

i. Must satisfy SMJ and venue for each individual claim

ii. Rule 13 –Counterclaim and Crossclaim

1. Counterclaim =responsive claim

2. Crossclaim =a claim brought against a co-party (( or ()

3. Once π’s claim(s) satisfies venue, a counterclaim only requires a jurisdiction analysis. Venue satisfied by original claim

4. Rule 13 governs every possible counterclaim

5. (a) and (b) language –“pleader,” “opposing party” –authorizes any defending party, not just original ( to assert counterclaims

6. Rule 13(a) –Compulsory Counterclaim

a. If compulsory, must be filed with the answer or will be waived.

i. If file one counterclaim, must file all, otherwise waive. 

ii. Court may allow party to amend pleading

b. Requirements: 

i. Claim must arise out of the same transaction or occurrence 

1. ‘Logical Relationship’ test ( The factual allegations for both sets of claims indicate that the evidence offered is likely to be substantially the same

a. Significant overlap of facts and law (like the ‘common nucleus’ test) where makes sense to be tried in same case

b. Consider: nature of the claims, legal basis for recovery, respective law, factual backgrounds

ii. Claim does not require adding another party over whom the court cannot acquire jurisdiction

iii. Maturity –claim existed at the time of its service, when party must file its responsive pleading/answer

1. Facts of counterclaim were known or should have been known

c. Exceptions: 

i. The claim was the subject of another pending action when the action commenced

1. i.e. already a lawsuit in progress

ii. Case at hand is in rem/quasi-in-rem jurisdiction 

1. i.e. jurisdiction is not established over a person, but by attaching property owned in the state 

d. Law Offices of Jerris Leonard v. Mideast Systems
i. π attorney sued ( for payment of attorney fees. ( never filed responsive pleading, so default judgment. ( then sued ( in state court for legal malpractice in same case didn’t pay for. Court found compulsory counterclaim, therefore barred suit.

ii. Court rejected ( arguments that the counterclaim hadn’t “matured” yet and that he never filed a pleading so claim couldn’t have existed at that time. 

iii. Close logical relationship √, didn’t require adding party without jx √, mature √

e. Burlington No. RR Co. v. Strong
i. Court found not compulsory counterclaim, and therefore suit not barred, where ( sued ( employer for tort damages. ( one and ( sought offset for ‘supplemental sickness benefit’ received through agreement. Court rejected and ( filed suit against π to recover.

ii. Not close logical relationship –one claim grounded in facts of the accident and the other in provisions of the SSB agreement

iii. Even if close enough logical relationship, counterclaim didn't exist until after the first judgment (although ( could have filed a contingent counterclaim) 

f. Hart v. Clayton-Parker & Associates, Inc. 
i. Collapses jurisdiction and joinder (compulsory vs. permissive counterclaim) analysis

ii. Old rule: If the compulsory counterclaim is met, then supplemental jurisdiction is satisfied.

iii. New rule: The jurisdiction and joinder analyses are separate. 

1. The supplemental jurisdiction (“common nucleus”) test is easier to satisfy than the compulsory counterclaim test. 

2. And it should be because a generous reading of § 1367(a) is not determinative since courts have discretion under § 1367(c). The consequence is significant for the compulsory counterclaim –could lose the claim –so analysis should be stricter.

g. Policy =judicial economy

h. Best to err on the side of filing counterclaims

7. Rule 13(b) –Permissive Counterclaim

a. Unrelated to the original claim. Likely lead to separate trial, but at least can settle claim without separate lawsuit.

8. Rule 13(g) –Crossclaim Against a Coparty

a. Ex: ( v. (1 and (2

(1 v. (2 =crossclaim

(2 v. (1 =potential counterclaim (become “opposing” parties; but still original (s for purposes of § 1367(b) analysis)

b. Permissive

c. Requirement: claim arises out of the same transaction or occurrence or relates to any property that is the subject matter of the original action

h. Class Actions

i. A joinder device that allows a represented class of similarly situated persons to sue –for reasons of fairness and efficiency 

1. The class that is so cohesive/numerous that separate suits would be impracticable

ii. All members of a certified class become bound by a judgment, unless opt out.

iii. Case begins with filing of a motion for certification that articulates the reasons for meeting the prerequisite requirements and asserts the type of class.

iv. Analysis: 
1. Prerequisites satisfied under Rule 23(a)? 

2. Type of class –Rule 23(b)(1), (2), or (3)? 

a. If 1 of the 3, then certified.

3. Jurisdiction? 

v. Jurisdiction:

1. § 1331 –no changes

2. § 1367 –no changes

3. § 1332:

a. § 1332(d)

i. Named (s must be completely diverse from named (s.

ii. Each class member must satisfy the amount-in-controversy; no aggregation

1. However, can exercise supplement jx over claims that do not meet the amount-in-controversy requirement as long as there is at least one claim with an independent basis of jx (Exxon).

b. Class Actions Fairness Act (CAFA)

i. Alternative way of establishing diversity jx:

1. Minimal diversity –one member of the class must be diverse from one (
2. Aggregate amount must exceed $5 million

4. Removal: 

a. May be removed at any time, as long as ( acts within 30 days after it becomes clear that a case has become removable

b. No in-state ( limitation

c. No requirement that all (s must consent

d. ( cannot stipulate that will seek < $5M

vi. Prerequisites –Rule 23(a)

1. Numerosity: The class is “so numerous that joinder of all members is impracticable”

a. Not a precise number, although the jurisprudence says > 40 usually impracticable

b. Case-by-case

c. Relevant considerations =judicial economy, geographic dispersion of members, financial resources of members, ability of claimants to institute individual suits, consistent relief

i. “Fluid Class” ( potential range of members that ensures there will always be class members whose claims remain alive; new ( can replace old ( who potentially obtained relief

2. Commonality: There are “questions of law or fact common to the class” 

a. i.e. ‘common nucleus of operative facts’

b. Typically met when (s have engaged in standardized conduct toward the members of the class.

c. Heightened standard –Wal-Mart: 

i. Common questions with “common answers” required 

ii. Also required that the class members suffered the “same injury,” not just that they have suffered a violation of the same law

1. Wal-Mart –( allege discrimination against women due to company policy to grant discretion to store managers RE promotion/pay. Court said insufficient ‘commonality’ because “common answers” not produced. Women don’t have the “same injury” and have “little in common but their sex and this lawsuit.” 

a. Court said a rigorous analysis will entail some overlap with the claim’s merits.

d. Mass torts generally have too many individualized issues

3. Typicality: The claims or defenses of the representative/named parties are “typical of the claims or defenses of the class” 

a. Shift to looking at the named parties 

b. ‘Typical’ if arises from the same event or practice or course of conduct and claim based on the same legal theory

4. Adequate representation: The named parties will “fairly and adequately protect the interests of the class” 

a. Looking at the named parties’ incentive to litigate

b. Ensuring no conflict of interest
c. If shared objective, then probably adequate representation (like Rule 24 jurisprudence); compare interest of class with interest of representative party

5. Some courts require additional requirements: 

a. Ascertainability

i. Class members are identifiable through objective criteria so that no complicated to identify and provide notice. 

b. Cohesiveness

i. In (b)(1) or (b)(2) analyses, not (b)(3) (built-in)

ii. Additional analysis of commonality (i.e. ‘all persons who purchased _____ car with ____ airbags between ___ and ___’)

iii. Limited focus of action; shared factual predicate; reasonably inconsequential differences in state law remedies

vii. Types of Class –Rule 23(b)

1. (b)(1):

a. Separate actions would create the risk of: 

i. (A) Inconsistent adjudications that would lead to incompatible standards of conduct for opposing party (like Rule 19 jurisprudence; concern for (), or

ii. (B) Adjudications that would be “dispositive of the interest of the other nonparty members or would substantially impair or impede their ability to protect their interests” (concern for absent party).

1. Ex: Lloyd –( challenged a law mandating certain categories of workers belong to a union. A ruling enjoining the law would be dispositive of other workers’ rights. 

2. Ex: Workers transferred to a new facility. Dispute over whether seniority should be retained or lost. A decision is dispositive of the rights of others’ rights.

3. “Limited fund” situations are most common ( when all members have a preexisting interest in a fixed asset (i.e. trusts, bank accounts, company assets, insurance proceeds).

a. Ortiz Factors (3 common characteristics): 

i. The liquidated (ascertained) claim is greater than the limited fund.

ii. The limited fund was to be devoted to the claims.

iii. The claimants were treated equitably among themselves (court considers adequate representation, equal treatment of members, objectors at fairness hearing).
iv. In re Telectronics Pacing Systems, Inc.
v. π allege ( manufactured defective pacemaker.

vi. Court reversed certification/settlement because parties agreed to an “artificial” limited fund by agreement which manipulates the rule. Not a true ‘limited fund.’ Also, not identified ‘liquidated claims.’

2. (b)(2): 

a. (b)(1)(A) & (B) function as examples of (b)(2)

b. Equitable relief in the spotlight

c. ( has engaged in conduct that is consistent toward all members of the class, so that injunctive/declaratory relief (not money damages) is appropriate to the resolve the litigation as a whole.

i. Indivisible nature of injunction –resolution as to all of the members or as to none

ii. Monetary relief may be permitted only if “incidental” –damages that flow directly from liability to the class as a whole on the claims that form the basis of injunctive relief

1. “Incidental” ≠ doesn't predominate

2. Should not require additional hearings or individualized determinations

3. Wal-Mart
a. Court rejects certification under (b)(2) class for claims of backpay. Rejects ‘predominance test’ because place perverse incentive to minimize claims for monetary relief. Backpay damages would require individualized determinations.

i. Court leaves the question open –holds that cannot get individualized damages, but not necessarily that can get ‘incidental’ damages.

3. (b)(3): 

a. Damages or hybrid class

b. Redundant, but deeper analysis of 23(a) prerequisites to make sure should really proceed as a class action

c. Requirements: 

i. The questions of law or fact predominate over any questions affecting only individual members

1. Stricter than the commonality requirement

ii. A class action is superior to other methods of adjudication 

1. A comparative evaluation of alternative mechanisms (i.e. common joinder) of dispute resolution

iii. Factors –to support/confirm the predominance/superiority analysis: 

1. Members’ interest in individually controlling the litigation

2. The extent and nature of any litigation that has already begun by class members

3. The desirability of concentrating the litigation in a particular forum, and 

4. The likely difficulties of managing a class action

d. Hanlon v. Chrysler Corp.
i. ( nationwide class of minivan owners claim (’s rear liftgate latches have problems. Seek certification for settlement purposes.

ii. Court found the 23(a) prerequisites met: 

1. Numerosity –nationwide class

2. Commonality –the claim stemmed from the same source: the latch

3. Typicality –the named representative included a broad composition of members and had a limited objective 

4. Adequate representation –the named representative had the same problem as each of the members, so incentive to litigate and no conflict of interest (shared goal)

iii. Court found a 23(b)(3) class: 

1. Common questions predominate. Idiosyncratic differences of differing state laws were not sufficiently substantial, and no PI claims. 

2. A class action was superior because such a small amount of recover and high individual litigation costs, the S of L has run for money recovery, less litigation leverage.

3. The factors support the outcome.

viii. Other rules: 

1. Court discretion over procedure. Heightened concern for due process rights.

2. A federal court has the power to enjoin a state court proceeding under the an exception of the Anti-Injunction Act (“when necessary to protect the court’s jurisdiction”).

3. (c)(1)(A) –Must be certified at the earliest practical time (no time limit)

4. (c)(1)(B) –Defining the class, appointing class counsel

5. (c)(2) –Notice 

a. Absolute requirement for (b)(3) class actions (“Best notice that is practicable under the circumstances, including individual notice to all members who can be identified through reasonable effort.”). Also opportunity to “opt-out.”

i. Individual right to opt-out; not on behalf of others

b. Court discretion for (b)(1) and (b)(2) classes.

6. (c)(4) –Particular issues

a. Different type of class actions (“issue classes”) around issues, not claims (rare)

7. (d) –Grants court ample powers to manage a class 

8. (e):

a. A settlement binds all parties only when the class has been certified (a class may be certified for purpose of settlement

i. ‘Settlement Class’ ( seeking certification at the settlement stage.

1. Courts evaluate certification in settlement context more skeptically because:

a. Parties not adversarial in regard to certification if have already agreed to settlement

b. Members learn that are members after settlement/remedy has been agreed to

c. Concern that no ‘arms-length’ negotiation between representative parties

2. Must comply with 23(e) requirements, CAFA requirements and address attorney fees

b. A settlement, voluntary dismissal, compromise requires court approval: 

i. Notice –members must be notified in a “reasonable manner” of settlement 

ii. Hearing –fairness hearing required


1. Court examines settlement’s fairness, adequacy and reasonableness as a whole (stands of falls in its entirety; closer scrutiny when settlement class)

a. Factors: strength of (’s case; risk, expense, complexity of further litigation; risk of maintain the class action status throughout trial; amount offered; stage of the proceedings; reactions of class members 

b. Not asking ‘could this be better?’

iii. Objectors may object

iv. All side agreements must be disclosed

v. Courts may give members another opportunity to opt-out

9.  (f) –14-day time limit for appeals

10. (g) –Class counsel requirements

11. (h) –Attorney fees and non-taxable costs may be awarded

12. Each action filed under CAFA must follow Rule 23. Additional safeguards: 

a. Attorney fees (§ 1712):

i. 2 Approaches (court discretion to choose): 

1. ‘Lodestar Approach’ ( based on actual hours worked X reasonable hourly fee (with a reasonable increase or decrease)

2. ‘Percentage Approach’ ( based on percentage of award (25% =benchmark)

a. In ‘coupon settlements’ (promises for services vs. cash reward), percentage should only be calculated based on the value redeemed
ii. Protection against loss by class members (§ 1713): 

1. Fees are usually deducted from a ‘common fund,’ but if the relief is injunctive, a net loss could result…

2. Courts can only require members to pay a fair share only when nonmonetary benefits “substantially outweigh” the monetary loss.

b. Protection against discrimination based on geographic location (§ 1714): 

i. Members in one geographic location cannot receive a higher award, unless they actually experienced greater damages.

c. Notification to appropriate federal and state officials (§ 1715): 

i. Government officials must be notified of proposed settlement (as potential objectors)

13. Hanlon v. Chrysler Corp.
a. Adequate notice? 

i. Mailed notices, pre-trial publicity, nationwide dealers

ii. With opportunity to opt-out

b. Fair settlement? 

i. 3 fairness hearings

ii. Class relieved from duty to prove defect and maintains right to challenge adequacy of latch replacement (court retains jx)

iii. Another right to opt-out of class

iv. Goal =safety and that’s what’s happening

c. Fair attorney fees?

i. Negotiated after settlement 

ii. Hired independent mediator

iii. Used lodestar method (amount < 25% threshold)

d. [CAFA requirements met]

ix. Chandler v. Southwest Jeep-Eagle, Inc.
1. ( alleges (’s method of listing charges for car purchases is unfair and deceptive and resulted in overcharging. 2 potential classes because 2 different c/a have different statutes of limitations.

2. Jx: § 1331 √, § 1367 √

3. Rule 23(a) Prerequisites: 

a. Numerosity √ (members otherwise unrelated; unlikely to be motivated to litigate due to small amount)

b. Commonality √ (all members agreed to same standard service contract; standardized conduct; some individual issues don’t overshadow “common nucleus”)

c. Typicality √ (representative’s claim arises from the same standardized conduct giving rise to the members’ claims)

d. Adequate representation √ (incentive to properly litigate and no conflicts of interest –same goal)

x. Robidoux v. Celani
1. ( alleged ( late processing of social welfare applications. 

2. Court held the numerosity and typicality requirements were satisfied: 

a. Numerosity –potential members >100; spread over entire state of VT; members are economically disadvantaged by definition

b. Typicality –the Dept. engaged in the same course of conduct and the c/a is the same

3. Court also held that a court is not bound by a class definition proposed and should not dismiss the action simply because it is too broad. A court can narrow a class/use subclasses.

xi. Boggs v. Divested Atomic Corp.
1. ( alleged (’s plant released radioactive materials that harmed persons and property within a 6-mile radius.

a. Factual questions to be answered at certification =not actual injury of (s, but did ( dispose of hazardous materials and did they spread 6 miles?

2. Rule 23(a) prerequisites satisfied 

3. Court found Rule 23(b)(3) class:

a. Common questions predominate (common theory of liability, causation, remedies) over individual issues, and

b. A class action is superior (each claim turns on proof of history of the plant’s operation, extent of its emissions, remedies, etc.; efficiency, avoid repetition)

4. But decided to certify a Rule 23(b)(1)(A) class because of concern over the (b)(3) absolute notice/opt-out requirement. Court concerned that opt-outs and separate suits could lead to risk of incompatible standards of conduct.

IV. Defining the proper courts for any lawsuit: 

a. 3 Basic Requirements: 

i. PERSONAL JURISDICTION 

ii. SUBJECT-MATTER JURISDICTION

iii. VENUE

b. ( Courts can only hear cases that satisfy all 3 requirements. All must be satisfied to bring a case to a particular forum (no particular order of analysis)
i. Each requirement has a distinct legal source, purpose and standard
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V. JURISDICTION: A court’s authority to bind a party to its judgments

a. Jurisdiction to resolve cases requires both power over the category of claim in suit (subject-matter jurisdiction) and power over the parties (personal jurisdiction) so that the court’s decision will bind them.

b. Assess jurisdiction from the moment the complaint is filed
c. Fact-driven analysis

d. “Collateral” attack: challenging the jurisdiction in a prior judgment in a separate/new proceeding (rare)

e. “Direct” attack: challenging the jurisdiction of the current court (common)

VI. PERSONAL JURISDICTION
a. Personal jurisdiction: Power of a court over the individual ((s). Authority to hear a case due to (’s connections with the forum state and bind parties to its judgment.

i. Power over the ( because by filing the suit, ( has submitted to authority, so only ( can challenge

ii. Parties can consent to personal jurisdiction

iii. Geographical limitation

iv. Protects individual interests

b. Determines which state has power (subject-matter jurisdiction determines which court)

c. Depends on Connecting Factors and Reasonable Expectations 

1. Whether ( has established meaningful connections with the forum state that led or should have led to the reasonable expectation (sufficient to put ( on notice) of being sued in that state so that consistent with traditional notions of fair play and substantial justice (due process)

d. Two categories, which operate independently:

i. Traditional

ii. Modern

e. 12(b)(2) motion to dismiss for lack of personal jurisdiction

i. Waived if not raised in motion or in answer

ii. Standard remedy for lack of personal jurisdiction =dismissal. However, another possibility (Goldlawr):

1. Court can transfer case to another federal court where venue would be proper and service of process could be effected.

f. Analysis: 

i. Traditional basis? If not, then modern basis?
1. 4(k)(1)(A) long-arm statute

ii. Relatedness test –specific or general?

iii. If specific, then [statutory analysis] and minimum contacts test and reasonableness evaluation

1. Meaningful connections 
a. Activities not “random” or “fortuitous,” but “purposefully directed” 

b. “Substantial connection” –isolated or continuous act (depends on the “quality and nature of the activity”)
2. Reasonable expectation

a. “Fair warning”/notice

3. Fair play and substantial justice –“Gestalt” factors

iv. If general, then ‘so substantial and of such a nature’ test

1. “at home”

g. Statutory basis of personal jurisdiction =Rule 4(k):

i. (1) “Serving a summons or filing a waiver of service establishes personal jurisdiction over a (
1. (A) who is subject to the jurisdiction of a court of general jurisdiction in the state where the district is located…”

a. “court of general jurisdiction” =a court that can hear a range of matters (state court), not a type of PJ in this context 
b. A federal court would have jurisdiction in a state if a state court applying state laws would have jurisdiction 

c. If state has a long-arm statute, federal court must “borrow”

i. So state statute and 14th amendment

2.  (C) “when authorized by federal statute.”

a. Broader –contacts with the U.S. as a whole
ii. (2) Applies to “exceptional [federal question] cases” (i.e. citizen domiciled abroad; foreign () and when 4(k)(1) does not apply… 
1. Requirements: 
a. (A) ( not subject to jurisdiction in any state court of general jurisdiction

b. (B) exercising jurisdiction is consistent with the U.S. Constitution and law (5th Amendment)

c. Purpose: to enhance ability of π to sue on federally created rights in the U.S.

d. May look at contacts with the U.S. as a whole, not a particular state

h. TRADITIONAL

i. State-by-state… A federal court in the state is subject to the personal jurisdiction rules of that state. “Borrows” the law of the state 

ii. Possible to be subject to jurisdiction in multiple states

iii. Principle of Territoriality: A state as a sovereign has authority over persons and property found within the territory (state, boundaries).

1. Conversely, no authority over persons/property outside the territory

iv. 5 Territoriality Doctrines (consent and presence): 

1. Domicile

a. Permanent residence. Everyone has 1 domicile only and retain that domicile until you move with the intention of permanently relocating there 
i. Physical presence + subjective intent (both are necessary, but neither sufficient)

2. Voluntary Appearance

a. If ( appears in court without making a timely objection (at soonest possible opportunity), ( deemed to consent to court’s jurisdiction

b. Also, by contract with a ‘forum selection clause’

3. Consent to Service on an Agent

a. Ex: used to have to sign an agreement appointing your state’s DMV as your agent when you drove out of state

4. Transient or Tag Jurisdiction

a. Served with process while you’re in the state

5. In Rem (Quasi in Rem)

a. If your property is found in the state, you are subject to jurisdiction

b. No longer one of the traditional bases

v. 14th Amendment due process clause –imposes specific limits on the power of the states

1. Pennoyer v. Neff ( Rule: that due process =territoriality

2. Historical shifts… Pennoyer rule didn’t work well. So the advent of “fictions” (court-created exceptions):

a. “implied consent”

i. Hess v. Pawloski ( statute provided that a non-resident operating a vehicle in a state is equivalent to consent to service on an agent

b. “foreign corporations” 

i. Personal jurisdiction if “doing business” 

1. “Consented” or was “present” (to preserve appearance that adhering to territoriality) if activities [not just mere solicitation; solicitation ‘plus’ some other activity (‘solicitation plus’ rule], or

2. If engaged in a “continuous course of business” 

vi. Re-articulation of the standards. A process more consistent with due process (fairness, reasonableness)…

i. MODERN
i. Even if personal jx met under traditional approach, consider modern approach in case the court dismisses the traditional “fiction.”

ii. Long-Arm Statute ( Permit a court to exercise jurisdiction over a nonresident ( beyond the traditional forms

1. Tailored/Specific-Act: identifies specific activities/circumstances. 

a. Analysis:

i. Statutory analysis

ii. Minimum contacts test 

2. Due Process: allows jurisdiction to the maximum extent permitted by Congress

i. Minimum contacts test

iii. General Personal Jurisdiction ( power of the court to exercise jurisdiction over ( irrespective of the nature of the claim, even if completely unrelated to (’s in-state activities (all-purpose jurisdiction). Resident –under traditional forms of territoriality. Nonresident if contacts ‘so substantial and of such a nature’ as to justify suit.
iv. Specific Personal Jurisdiction ( power of the court to exercise jurisdiction over a nonresident ( for a claim that relates to (’s in-state activities
v. Initial burden on (, but then shifts to ( when ( challenges personal jurisdiction by filing a motion to dismiss under Rule 12(b)(2)
1. ( must file a reply (showing that contacts =meaningful and expectation =reasonable)

2. Once contacts standard met, reasonableness presumed and ( must present a case that jurisdiction is unreasonable

vi. SPECIFIC JURISDICTION Analysis: 
1. Relatedness test (connections between ( activities with claim)

2. Minimum contacts test (connections between ( activities/contacts with forum)

3. Strong presumption of reasonableness

a. ( may rebut by showing jurisdiction would be so unreasonable and unfair would violate due process (“Gestalt” factors)
vii. (1) Relatedness
1. A chain of causation
2. A flexible concept that can vary with the extent of (’s meaningful contacts (limited contacts, claim must “arise from”; more contacts, must “relate to”). Focuses on the “nexus between (’s contacts and (’s c/a.”
3. [image: image3.png]O

Applicability: The federal
standards must be
sufficiently broad to control
the issue presented.

7

TRACK 1: Federal
Procedural Statutes
(Supremacy Clause, U.S.
Const. Art. VI)

TRACK 2: Formal Federal
Rules (Rules Enabling Act,
2072)

TRACK 3: Federal Judge-
Made Law (Rules of
Decision Act, 1652)

Valid if: Rationally capable
of being classified as
procedural

( )

Valid if: Rationally capable
of being classified as
procedural and does not
abridge, enlarge, or modify
a substantive right.

A\ J

( )
Validif: Consistent with the
inherentjudicial authority
to create procedural law
and does not transgress the
standards of the refined
outcome-determinative test.

A\ J




Spectrum. Loosest ( Strictest

[image: image4.png]If YES, apply
Federal Law
(Supremacy)

If NO, apply
State Law
(Federalism)

Actual
Conflict?

Potential
Conflict?

Sufficiently
Broad?







viii. Categories: 

1. But-for cause ( “but for” (’s contacts…

2. Substantial connection (“lies in the wake”) ( Between ‘but-for’ and proximate (Nowak)

3. Proximate cause ( (’s purposeful contacts with the forum must constitute both the ‘cause in fact’ (“but for” (’s contacts…) and ‘legal cause’ (the ‘substantial factor’ –what a reasonable person would regard as the cause of the harm) of the harm ( seeks to recover. Foreseeability

4. Substantive relevance ( satisfied if the (’s contacts constitute a necessary element of (’s claim

ix. Nowak v. Tak How Investments, Ltd.
1. Relatedness test

2. Claim

· c/a for wrongful death where (’s wife drown in Hong Kong hotel pool (2 lifeguards on duty not watching the pool, did not give CPR)

· ( worked for Kiddie Products (MA)

· VP of co. went to Hong Kong to negotiate corporate discount

· ( advertised in MA publications; direct mailings; sent fax of promotional materials to co. to which ( responded
· Personal jurisdiction –relatedness requirement? Yes.

3. Proximate cause –“but for” with legal cause (substantial factor), but a slight loosening to preserve flexibility: 

a. Substantial connection –“meaningful link” between (’s contacts and harm suffered. Within a chain of reasonably foreseeable events

4. Application: 

a. “Nexus” sufficiently strong

i. Ongoing correspondence; anticipate employees would stay and swim… “Set in motion a chain of reasonably foreseeable events”; not remote or unpredictable
x. (2) Minimum contacts
xi. International Shoe Co. v. Washington
1. Court bothered by “fictions,” mechanical approach to jurisdiction. Decides what satisfies “consent” and “presence” are in the facts of the case, what’s fair and reasonable under the circumstances

2. Claim: 

· ( =shoe company
· Principal place of business in MO (Missouri), incorporated in DE

· Manufacture in many states, not WA

· Only WA operation =12 salesmen to sell shoes –rent storerooms, display and sell

· Orders went to MO office directly, ship f.o.b. (transfer of title at shipment, not receipt), to purchasers 
· Delinquent on payments to unemployment fund (taxes) required by WA for employers within the state
·  Motion to dismiss for lack of personal jurisdiction –12(b)(2)
· Lower court denied –that ( met the ‘solicitation plus’ rule

3. Rule: Due process requires nonresident ( for personal jurisdiction to meet certain minimum contacts such that the maintenance of the suit does not offend “traditional notions of fair play and substantial justice.”
a. Analysis: 

i. Consider the relationship between those connections and the claim at issue [relatedness]

ii. Examine the nonresident (’s connections with the forum, in terms of quality and quantity 

1. Cannot be “simply mechanical or quantitative” 
2. Must be “purposefully directed”

a. Necessary, not sufficient

b. i.e. deliberately engaged in significant activity; created continuing obligations; availed of the benefits and protections of the state

iii. Determine whether, under the circumstances, the ( could have expected to be sued in the forum on that claim

iv. Weigh other factors that would advise against the exercise of jurisdiction (factors such as an “estimate of inconveniences”) [reasonableness]
b. ( Applies to any and every type of claim that may be asserted against a nonresident (.

	( Decreasing contacts
	Increasing contacts (

	Extent of contacts:
	Zero 
	Casual, isolated (claim does not arise from contacts)
	Casual, isolated (claim arises from contacts which may be sufficient due to “nature and quality”) 
	Continuous and systematic (claim arises from contacts –weighing of quantity and quality)
	& so substantial (of such a nature, quality, circumstances; that “at home”)

	Jurisdictional consequences:
	No jurisdiction
	No jurisdiction
	Specific jurisdiction
	Specific jurisdiction
	General jurisdiction


4. Application: 
a. Fact-driven inquiry

b. Court holds (’s contacts were continuous and systematic and claim arises from those contacts.

c. Reasons: 

i. ( exercised privileges of conducting business in the state, so must also assume the obligations

ii. Received a large volume of interstate business (benefit from state)

iii. Fair. Connecting factors leading to reasonable expectation of suit there.

xii. Burger King v. Rudzewicz
1. An application of International Shoe
2. Claim: 

· ( franchisee breach of franchise agreement by failing to make required payments to franchisor 
· ( and partner applied through MI office, application forwarded to FL, partner attended training in FL, negotiation (MI and FL offices), contract with FL choice of law clause, 20-year commitment, equipment from FL, direct communication with FL

· ( filed in FL –personal jurisdiction?

3. Formula:

a. Apply ‘minimum contacts test’

b. Perform a “realistic appraisal of the facts” (shift from “fictions”)
c. Consider “fair play and substantial justice” (reasonableness)
i. ( bears burden to overcome reasonableness presumption

ii. “Gestalt” Factors: (1) burden on (,  (2) (’s interest in obtaining convenient and effective relief, (3) state’s interest in adjudicating, (4) interstate judicial system interest in the most efficient resolution, (5) shared interest of furthering substantive policies
1. Inconvenience must be so substantial as to achieve a constitutional magnitude

a. i.e. ( cannot defend itself, like call witnesses

b. Other considerations may be other accommodation through choice-of-law rules, change of venue, etc., so it’s unusual for jx to be defeated on this basis
4. Formula for a contract case: 

a. Perform a “highly realistic” appraisal of the contractual relationship

b. Factors: prior negotiations, terms of the contract, actual/future dealings, contemplated future consequences
5. Application: 

a. (’s claim arises from (’s contacts in the forum, so specific jurisdiction. 
i. Substantial and continuing relationship √

ii. Fair notice√

iii. ( (burden shifted) failed to demonstrate how personal jurisdiction is ‘unreasonable’ √

b. Reasons: 

i. Deliberate connection with entity in FL and related to the claim, so reasonable expectation of suit in FL

ii. Purposefully deriving benefit, so must accept obligations

iii. Modern transportation and communication make it less burdensome for ( to defend in other forum

iv. State –manifest interest in providing its residents with a convenient forum

v. Contract with substantial connections; ( deliberately reached out to FL corporation; carefully structured 20-yr relationship; “quality and nature” not random, fortuitous, attenuated; foreseeable injuries; notices and payments sent to FL; direct communication with FL

xiii. J. McIntyre Machinery, LTD. v. Nicastro
1. Plurality (not majority) opinion [4 for plurality, 2 for concurrence, 3 for dissent]. 


a.  So law still in flux, but may use in argument the areas where all three agree on some underlying principle

2. Claim: 

· ( (NJ) products liability suit 
· (  =int’l company that manufactures metal shearing machines
· Contracted independent co. to sell “anywhere in the U.S.”

· Attended convention in Vegas (never in NJ) where ( employer bought machine

· Distributor =conduit for sales

3. Idea of ‘stream of commerce’ theory ( continuous and anticipated flow of a product into commerce; involving a multi-state/nat’l of distribution, such as manufacturer to distributor to retailer to consumer.
a. Whether any party in the chain of distribution may be subject to personal jurisdiction in the state where good ultimately sold
b. Requires an expectation that goods will be purchased by consumers in the forum state

c. McIntyre court was supposed to resolve the split between 3 trends…

i. Stream of commerce ‘pure’

1. Based on foreseeability that final good would be marketed in the forum state
ii. Stream of commerce ‘plus’ 

1. Requires something more than expectation, acts purposefully directed toward the forum. (Justice O’Connor’s plurality opinion in Asahi) 

iii. Depends on the volume, value and hazardous nature of product sold
4. Plurality –says ( must directly target the state (even more demanding; plus –plus)

a. Court says “exceptional case” where subject to the jx of U.S. courts, but not of any particular state [4(k)(2)]

b. Introduces a “fiction” –activities must manifest an intention to submit to the state’s sovereign authority 

c. Application: 

i. Facts showed intent to serve U.S. market, but no purposely directed contacts with NJ, only that product ended up there

5. Concurrence –says could just rely on existing method of analysis of stream of commerce ‘plus.’ Also says a single sale is not enough

6. Dissent –introduces a novel approach (not doctrine-driven like the plurality/concurrence) based on reason and fairness. That when you target the U.S. as a whole, it is not unreasonable to be sued in a state where the product is sold. So anywhere seek to exploit a multistate market, subject to jurisdiction in the state where goods ultimately sold. [Likely did not become the majority because went too far because suggested jx where product sold and caused injuy. Could have stayed within the bounds of International Shoe, and kept focus on the reasonableness assessment.]
xiv. (3) Reasonableness 
1. Presumption. Burden on ( to show that unreasonable/unfair. 
2. “Gestalt” factors in making reasonableness determination (pg. 14)
xv. GENERAL JURISDICTION –applies to corporations
1. ‘so substantial and of such a nature’ as to justify suit (International Shoe)
2. Daimler A.G. v. Bauman
a. Resembling traditional basis of jurisdiction (domicile) 
b. Cases within the case: 

i. Perkins –Yes. Philippine gold mine company moved offices to OH where maintained files and oversaw activities

ii. Helicopteros –No. Peruvian helicopter co. had mere purchases at regular intervals in TX
iii. Goodyear –No. Foreign subsidiaries only placed product in ‘stream of commerce’
c. Claim: 

· That ( Mercedes Benz Argentina (owned by Daimler) collaborated with Argentine state security forces during “Dirty War” (military dictatorship)

· ( claims no personal jurisdiction in CA

· ( claims sufficient contacts for general jurisdiction by subsidiary MBUSA in CA (exclusive importer, distributor; CA =2-4% of worldwide sales)

d. Jurisdiction where contacts are ‘of such a nature’ as to justify suits entirely distinct from activities. (International Shoe). The activities must be so ‘continuous and systematic’ and ‘so substantial’ as to render them essentially “at home” in the forum state (Goodyear).

e. Court says ‘agency theory’ cannot be enough, too sprawling 

i. ‘Agency theory’ ( that anything a corporation does through an independent contractor, subsidiary, or distributor is presumably something that the corporation would do by other means if the independent contractor did not exist.

f. Court says where business is incorporated or has its principal place of business is sufficient, though not necessary

i. May be “exceptional case” where business’ operations may render them “at home” in a state where not incorporated and where does not have principal place of business

g. Court says where multiple places where “at home”… 

i. “Proportionality test” ( comparative analysis based on the totality of the business

1. Looking at percentage of revenue, ‘nature and extent’ of business, qualitative assessment…

h. Courts attempt to narrow general jx over nonresident (s.

i. Reasonableness assessment not necessary. If “at home,” then fair

VII. SUBJECT-MATTER JURISDICTION

a. Subject-matter jurisdiction: Power of the court over a class of cases

i. Boundaries define the class of cases a particular court may hear and usually depend on:

1. Type of legal issue (nature of the controversy)

2. Amount in controversy (monetary value of the dispute)

3. Characteristics of the parties (some identifying attribute of one or more of the parties)

ii. Subject-matter limitation

iii. Protects institutional interests

b. 12(b)(1) motion to dismiss for lack of subject-matter jurisdiction

i. Can be raised at any time by anyone
1. Can be challenged by the parties and/or the court

ii. Cannot be waived

iii. If lack of SMJ, then court dismisses case 

1. Unless –improper removal. Then case sent back to state court

iv. ( burden of establishing (trend that more and more demanding for ( to establish to access federal courts)

c. General Jurisdiction ( state courts; power over all types of cases/civil disputes except those specifically excluded (i.e. patent law, copyright law)
i. Exclusive Jurisdiction ( only 1 court having the power to hear a certain type of case

d. Limited Jurisdiction ( federal courts; power over only certain types of cases –require Constitutional and Congressional permission

i. Listed under Article III, § 2 and 

ii. Permitted by Congress by statute
1. Congress extended federal judicial power over ‘federal question cases’ (§ 1331) and ‘diversity cases’ (§ 1332 + § 1367)
e. Concurrent Jurisdiction ( state and federal courts having power over type of case

i. The vast majority of cases 
f. Analysis: 

i. Ask: Does the case fall within the limited subject matter of federal court? 

ii. Look at Article III, § 2  
1. ‘Ingredient Principle’ for Federal Question cases (“arising under”)
2. “Between citizens of difference states” for Diversity cases

3. +7

iii. and Congressional statute

1. 28 U.S.C. § 1331 –Federal Question
a. Creation test (claim created by federal law) or

b. Grable 4-prong inquiry (claim created by state law)

i. Includes the essential federal ingredient test

2. OR § 1332 –Diversity 

3. AND possibly § 1367 –Supplemental
g. Article III, § 2
i. The judicial article that vests Congress with the power to design the federal judicial system with few limits

ii. “The judicial power shall extend to all cases, in law and equity, arising under this Constitution, the laws of the U.S., and treaties made…” +8
iii. Congress cannot confer power to more than the types of cases listed 

1. 9 categories that cover the maximum power of federal courts, but Congress can confer less (via statute)

iv. Osborn –an interpretation of Article III to give the Constitution its maximum breadth (super broad) for federal ? cases
1. Chief Justice Marshall said any case brought by the Bank of the U.S. “arises under” federal law since the Bank was incorporated under a federal statute

2. ‘Ingredient Principle’: federal law needs to be an ‘ingredient’ in the original case (either part of (’s claim or (’s answer); needs to at least be in the background; does not have to be necessary to resolve the case; just a potential ingredient, even if no active role
h. § 1331 –FEDERAL QUESTION JURISDICTION
i. Purpose: uniformity in federal courts for the enforcement of federal law

ii. “The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws or treaties of the U.S.”

1. “arising under” =similar language, but different (narrower) interpretation…

iii. Modern approach –federal question jurisdiction cases fall within either of 2 fields…

iv. Met if (’s claim (“well-pleaded complaint” rule –not looking at the answer or any statements that anticipate (’s defense; to determine jx from the outset) satisfies either: 

1. Creation test

a. “a suit arises under the law that creates the c/a” (claim is for a violation of federal law)
b. Most common

c. American Well Works Co. v. Layne & Bowler Co.
i. Claim: 

· That (’s threats of suit for patent infringement (federal law) –defamation –toward sellers and buyers of (’s pump led to damages to (’s business

ii. Application: 

1. Court says does not ‘arise under’ federal law pursuant § 1331 because the crux of the wrong in the claim is defamation (state law). Patent law is only the theme of the defamation, but not what the alleged wrong centers around. 

2. Grable 4-part inquiry ( “substantial questions of federal law”
a. Functions as an exception to the “Creation test”
b. If claim is for a violation of state law, and 4-prongs of Grable inquiry met

c. Rarer

d. Gunn –condensed prior cases into a single inquiry (narrows SMJ under the essential element test): 

i. Grable 4-prong inquiry: “Does that state law claim necessarily raise a stated federal issue, actually disputed and substantial, which a federal forum may entertain without disturbing any congressionally approved balance of federal and state judicial responsibilities?” 
v. (1) Necessary
1. Shoshone, Smith, Gully –the outcome of (’s case must depend on interpretation/application of federal law; π’s claim must contain an essential element of federal law
vi. Shoshone Mining Co. v. Rutter
1. Claim: 

· Federal government gave the opportunity to claim federal land for mining purposes

· Statute § 2326 =statute of limitations for adverse claimants

· ( =adverse claimant; ( =claimant
2. Narrower interpretation of “arising under” than the Article III/Osborn standard.
3. Rule: Requirement of “good pleading that the suit is one which really and substantially involves a dispute or controversy as to a right which depends upon the construction or effect of federal law (Constitution, statute, regulation, treaty).”

a. That to resolve the dispute, the court needs to interpret federal law and the outcome (the (’s success or failure) will depend on the interpretation

b. “good pleading” –claim-centered (not case-centered)
i. So only look at (’s claim, not any defenses, even those anticipated. (Practical. To resolve SMJ early in the litigation line)

c. ‘Essential’ federal ingredient test 
4. Application: Case outcome could have turned on local rules, so not essential
vii. Smith v. Kansas City Title & Trust Co.
1. Claim: 
· ( shareholder suing ( fund manager for breach of fiduciary duty (state law)
· ( alleges ( planning investment in bonds ( believed would provide tax-free income and believed authorized by a federal act is actually unconstitutional under the act

2. Application: Court says federal SMJ because the success or failure of (’s claim (constitutionality) depends on the interpretation, application, construction, validity or effect of federal law. Federal law is an essential element –its interpretation and application determines whether ( wins or loses
viii. Gully v. First Nat’l Bank
1. Claim: 

· ( claim ( new bank failed to pay the taxes of the old bank took over and demands money

· Breach of contract state law claim

2. Essential federal ingredient test –federal law/issue must be an essential element of the claim.

a. Essential element –must be central in the resolution of the claim, i.e. one interpretation and the ( wins, another interpretation and the π loses.

i. Outcome depends on the construction and application of federal law. 
b. Claim –look at the face of (’s complaint, without regard to statements anticipating a defense or (’s answer.

1. Look at the nature of the claim, not the origin of the c/a (which can almost always be traced back to federal law somehow)

c. Application: 

i. No SMJ, even if tax power is from federal statute; “lurking” in background is not enough

d. Allows less mechanical, more judicial decision-making 

i. Modern shift (Franchise Tax Board) more mechanical

1. Breaking cases into two fields –those that fall within the creation test and those that involve an essential ingredient

ix. (2), (3), (4) Actually disputed, Substantial, Balanced 
x. Gunn v. Minton
1. Claim: 

· ( sued ( in state court for alleged legal malpractice in handling a patent case

· ( leased a securities trading system to a securities brokerage firm
· ( malpractice suit is on the belief failing to raise the exception early cost him the lawsuit and his patent

· Causation issue –hypothetical question posed to the jury RE the patent case/law
2. Court said no exclusive jurisdiction pursuant § 1338 (“arising under” patent infringement) because does not meet requirements (3) and (4) of the Grable inquiry. 
3. Grable Inquiry –Federal issue is: 

a. Necessary

i. Satisfy the essential element (federal ingredient) test 

ii. Shoshone, Smith, Gully
b. Actually disputed 

i. Fight over different interpretations of the law

ii. Must be controversy over the meaning of the federal law/issue

iii. Central point of dispute =patent law exception

c. Substantial 

i. Looks to the importance of the issue to the federal system as a whole, not just the particular parties in the suit

ii. The federal question must not be: 

1. Posed in a “merely hypothetical sense”

2. “Fact-bound and situation-specific”

iii. Application: No serious federal interest

d. Capable of resolution in federal court without disrupting the congressionally-approved federal-state balance

i. Balance of federal and state judicial responsibilities (and interests)

ii. Functions like a veto based on policy, legislative intent

iii. Concern about the system, limiting the number of cases entering federal court

i. § 1332 –DIVERSITY JURISDICTION
i. Purpose: Neutral forum; no bias against out-of-staters

ii. Power of the court over “citizens” of different states
iii. Include: 

1. Interstate diversity cases (controversies between citizens of different states)

2. Alienage jurisdiction (controversies between a citizen of a state and a citizen of a foreign country, excluding those lawfully admitted for permanent residence in the U.S. and domiciled in the same state)

a. U.S. citizens domiciled abroad cannot sue or be sued on the basis of diversity

iv. Mechanical –either satisfied or not

v. Determined at the time the complaint is filed (no changes if a party changes citizenship after filing date)

vi. Analysis… Must satisfy:

1. “Citizenship” –factual analysis

a. Individual:

i. Where domiciled ( taking up residence in a place with the intent to remain there indefinitely (as in personal jurisdiction and venue)

b. Incorporated Entity: 

i. Where incorporated or principal place of business, or both

1. Principal place of business =‘nerve center’ (corporate headquarters, where decision-makers primarily gather/located)

c. Unincorporated Entity: 

i. Wherever any member is a citizen

d.  Complete diversity requirement

e. That no π can be a citizen of the same state as any (
f. Literal ( and literal (
2. Amount-in-controversy requirement

a. Must exceed $75,000, exclusive of costs and interests

b. Costs of litigation (attorney’s fees, etc.) not included unless already agreed upon in contract and provided in statute.

c. (’s claim must be in ‘good faith’ 
i. Subjective –honest belief

ii. Objective –reasonable belief

1. “whether to anyone familiar with the applicable law this claim could objectively have been viewed as worth the jurisdictional minimum” (Coventry Sewage Associates)

iii. (Legal certainty test: Met unless appears quite clearly that no way recovery will reach $75,000; then suggests not made in good faith)

d. Look at face of (’s complaint and facts disclosed at trial 

e. Subsequent events taking place after the complaint is filed does not change the SMJ amount in controversy.
f. Subsequent revelations may divest a court of jurisdiction if reveals ( did not plead amount in controversy in good faith.

i. Subsequent revelations –the required amount was or was not in controversy at the commencement of the action, already in existence

1. Ascertainable at time of filing

2. Original amount based on a faulty estimation

ii. Aggregation: 

iii. √ OK –1 (, 2 claims, < min., 1 (
iv. X OK –1 (, 2 (s, < min.; 2 (s, 1 (, < min.

v. Aggregation is normally allowed only with respect to 1 ( suing 1 (. 

1. Exception: Multiple (s for claims involving a “single title or right” in which (s have “a common and undivided interest” (rare)

g. Coventry Sewage Associates v. Dworkin Realty Co.
i. Claim: 

· ( and ( “sewer connection agreement”

· ( increased prices; ( stopped paying

· ( sued –money demanded originally met amount-in-controversy minimum, but that was due to an inaccurate reading of the water meter 

· Error was later discovered by a third party, after filing, so amount below the minimum

ii. Court established that ( had subjective and objective good faith at the time the complaint was filed.

iii. The discovery of the mistaken water meter reader was considered a ‘subsequent event,’ which does not divest the court of jurisdiction.

1. A third party discovered the mistake, so ( had no reason to know claimed damages was made in error.

j. § 1367 –SUPPLEMENTAL JURISDICTION
i. Power and discretion of a federal court to hear claims over which the court does not otherwise have an independent basis of jurisdiction (pursuant § 1331 or 1332)

1. Purpose: facts are “so related,” similar evidence, significant overlapping that makes sense to try together. Increased efficiency and fairness (due process –“interest of justice”)

ii. A dependent basis of jurisdiction that “hooks onto” § 1331 or § 1332

iii. Before § 1367 statute, supplemental jurisdiction was called pendent and ancillary jurisdiction, but now bundled as supplemental jurisdiction (still good law; basis for drafting § 1367 –Gibbs and Kroger).

1. Pendent ( jurisdiction over non-independent claims filed by (
2. Ancillary ( jurisdictions over non-independent claims filed by (
iv. Analysis… Requirements:

1. § 1367(a): Does the court have constitutional power to hear the state law claim? 3 Elements: 
a. (1) A federal question that is ‘sufficiently substantial’
i. Not frivolous

b. (2) ‘A common nucleus of operative facts’
i. Common facts, significant overlay

ii. Jurisdictions vary between the “looseness” and “tightness” of the connections

c. (3) Separate claims that one would expect to be tried in one judicial proceeding

i.  “comprises but one constitutional case” (Gibbs)

2. § 1367(b): Limitation for diversity cases with joinder.

a. No supplemental jurisdiction if:

i. “Anchor claim” is a § 1332 diversity case and 

ii. Claim employs one of the enumerated joinder scenarios and 

1. Claims by (s against persons made parties under Rule 14, 19, 20 or 24 or by persons proposed to be joined as (s under Rule 14 or seeking to intervene as (s under Rule 24
a. Applies only to actions done by (original) (s/proposed (s

iii. One of the § 1332 requirements is violated

1. Complete diversity 

a. As expanded by Kroger 

i. Potential for evasion of the complete diversity requirement
ii. i.e. potential to sue a diverse ( and wait for a non-diverse ( to be impleaded

iii. Look at (’s claim only
2. Amount-in-controversy 

3. § 1367(c): Should the court exercise its discretion to assert supplemental jurisdiction?

a. Unlike § 1331, 1332 which are doctrines of power and obligation

4. § 1367(d): If a claim is dismissed, it is without prejudice, so S of L tolled and can re-file. 

v. Question of power ordinarily resolved at the pleading stage, but discretion remains open.

vi. Power
1. § 1367(a) –“Except as provided in subsections (b) and (c)…in any civil action of which the district courts have original jurisdiction, the district courts shall have supplement jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy under Article III of the U.S. Constitution.”

a. Original jurisdiction =independent basis of jurisdiction pursuant Article III and § 1331 or § 1332.

2. Limitation for diversity cases with joinder: § 1367(b) 

vii. Discretion
1. § 1367(c) –“The district courts may decline to exercise supplemental jurisdiction over a claim under subsection (a) if –

a. The claim raises a novel or complex issue of State law

b. The claim substantially predominates over the claim or claims over which the district court has original jurisdiction

c. The district court has dismissed all claims over which it has original jurisdiction or 

d. In exceptional circumstances, there are other compelling reasons for declining jurisdiction” (catchall; express legislative intent required)
viii. United Mine Workers of America v. Gibbs
1. § 1367 (a) and (c) codifies Gibbs
2. Claim: 

· ( hired to be superintendent at new coal mine, haulage contract too and potential for future business opportunities

· Disgruntled union workers of closed down mine (() picketed 

· Under union pressure, ( lost job, contract, and future business 

· One claim, but 3 c/a under federal law (§ 303 –“secondary boycott”) and state law (tortious interference and conspiracy)

3. District court dismissed federal claim (primary, not secondary boycott), so question of whether the court had supplemental jurisdiction over the state law claims, now that the federal claim dismissed…

4. Court said yes. 

a. Power: Because at the time of filing, there was original jurisdiction (independent basis for filing pursuant § 1331) over the federal claim. There was also a dependent basis –federal issue sufficiently substantial (not frivolous), common nucleus of operative facts (same story), made sense to try together

b. Discretion: “Considerations of judicial economy, convenience, and fairness”:

i. State issues substantially predominate (federal issue not “so remote”)

ii. Federal claim dismissed before trial (federal claim dismissed after the verdict)

iii. Likelihood of jury confusion (jury confusion could be mitigated with a special verdict form)
ix. Owen Equipment & Erection Co. v. Kroger
1. § 1367 (b) codifies Kroger
a. Made Gibbs analysis more complicated

2. Claim: 

· ( (IA) electrocuted when the boom of a steel crane came too close to a power line

· ( sued Omaha Public Power District (OPPD –NE) for wrongful death (state claim) 

· (1 impleaded (2 (Owen –crane owner/operator) [Rule 14]
· c/a against (1 dismissed 

· ( amended complaint to include both  (
· On the 3rd day of trial, revealed that (2 is actually IA, so no diversity jurisdiction –no longer an independent basis of SMJ
3. Court says no SMJ because of concern of a potential § 1332 loophole, of getting into federal court without SMJ. Not that ( did try to circumvent the complete diversity requirement, but that there is potential for evasion.
a. If potential for ( to sue a diverse (, wait for ( to implead/join a non-diverse (, then court does not have power/SMJ.

4. Court highlights that bringing in the non-diverse ( was π’s voluntary choice. Would have been different if counterclaim against the ( then party impleaded (responsive; action by (). 
a. i.e. Guaranteed Systems, Inc. v. American National Can Co. –G(NC) v. A(DE). Counterclaim –A v. G. G Rule 14(b) impleader –G v. RK(NC). § 1367 supplemental jx analysis… ‘Common nucleus’ √, original basis of jx =§ 1332 √, enumerated joinder device under (b) limitation √, violation of § 1332 principle? Complete diversity OK, amount-in-controversy OK, Kroger evasion? OK because a responsive pleading –( chose state court (then ( removed) and responds to counterclaim.

5. Effect: 

a. Narrows scope of § 1367 supplemental jurisdiction by adding an extra requirement for power determination
b. Narrows  § 1332 complete diversity requirement by effectively treating impleaded third party (s as ‘original (s’ (makes more difficult to satisfy)
6. Dissent:

a. [§ 1359 statute which forbids collusive attempts to create federal jurisdiction could have been use to overcome concern]
b. Power because arises from a common nucleus of operative facts

c. Discretion because consideration of judicial economy, convenience and fairness supports allowing the litigation proceed rather than start anew.

VIII. REMOVAL

a. Ability to remove a case from state to federal court when the case could have originally been filed in federal court.

i. Purpose: that (s and (s should have the option to choose federal court 

b. Venue is automatically made proper when a case is removed

c. State ( Federal court 

i. Distinct from transfer which is federal ( federal (§ 1404) or state ( state

d. Pursuant § 1441, which says who, where and when can remove.

i. § 1446 describes the procedure for removal
ii. § 1447 describes the procedure after removal (for remand)
e. § 1441(a) 

i. Who: 

1. Only may be initiated by a (
ii. Where:

1. Only “to the district court of the U.S. for the district and division embracing the place where such action is pending.”

iii. When:

1. The case could have originally been filed in federal court

2. There is original jurisdiction pursuant § 1331 (federal question) or § 1332 (diversity) [and § 1367(supplemental)].

f. § 1441(b) –Limitation for diversity jurisdiction cases:
i.  (1) Disregard the citizenship of (s sued under fictitious names for purposes of diversity jurisdiction under § 1332(a)

ii. (2) Cannot remove if any ( is a citizen of the state where the action was brought

1. Ex: FL ( v. CA and NY (s. Suit filed in CA state court. 

a. Cannot remove because a ( is a citizen of CA

2. Reason: ( does not need the removal protection since already within home state
3. Exception: Class actions (CAFA)

g. § 1441(c) –Sever & remand requirement for federal question jurisdiction cases:

i. (1) When includes: 

1. A claim falling within § 1331 federal question jurisdiction and

2. Another claim that does not fall within original or supplemental jurisdiction

ii. (2) Then upon removal the district court shall: 

1. Sever and Remand cases without original jurisdiction

h. ( 1441(f) –federal court is not precluded from hearing a case because the state court lacked jx

i. § 1446 –Procedure for removal
i. ( has 30 days from the time served (receipt of copy of complaint) to file ‘notice of removal’ containing a “short and plain statement” asserting the basis of removal with copies of all documents 
1. If pleading is initially not removable, but an amended pleading or order of the court makes the case removable, then 30 days from that time. [limitation =(c)]
2. An earlier-served ( may consent to later-served (’s notice of removal 

ii. Must file notice in the district court, give written notice to ( and file copy with the state court
iii. If removed under § 1441(a) only, at least 1 attorney of record for ( has to sign the notice, but must indicate all other (s (those that have been named and served) consented to removal (‘rule of unanimity’) 

1. If removed under § 1441(c), then only (s with claims removed have to consent.
2. Exception: Class actions (CAFA) 

iv. Exception (c) –applies only to diversity cases (§ 1332): 

1. Sets a one-year maximum time limit to remove diversity cases, unless
a. Court finds that ( acted in bad faith to prevent a ( from removing the action (any attempt to hide diversity jurisdiction or the amount in controversy)

i. Ex: π deliberately failed to disclose the actual amount in controversy to prevent removal
2. If the initial pleading asserts amount-in-controversy in good faith, then that’s the amount. But if it does not plead an amount (instead seeks an injunction or declaratory relief), then: 

a. ( can assert amount-in-controversy.

i. However, higher standard: Must prove that the amount exceeds the statutory minimum by a preponderance of the evidence.

j. § 1447 –Procedure after removal

i. (a) and (b) –Grant power of federal court to do what it needs to handle the case

ii. (c) –Motion to remand (()

1. For procedural defect (under § 1446)
a. Time limit of 30 days from the filing of (’s ‘notice of removal’ on the basis of procedural defect 

2. or For lack of SMJ  (under § 1441)
a. Shall be remanded at any time before final judgment
iii. (d) –Not appealable, unless 
1. Discretionary remand, i.e. pursuant § 1367(c), § 1441(c) if for lack of supplemental jx
a. Mandatory remands not appealable
i. Lack of SMJ [§ 1331, 32, 67(a), 1441(a)]

ii. For defect (§ 1446)

k. Ettlin v. Harris
i. Claim: 

· ( legal campaign against judicial compensation policy he believes to be unconstitutional

· c/a under RICO which arose out of § 1983 civil rights claim (due to treatment during Occupy movement)

· 4 of 14 (s removed to federal court

· ( moved to remand for failure of compliance with ‘rule of unanimity’ under § 1446

ii. Court holds that the whole case could have been filed originally in federal court [satisfies § 1331(a)]; therefore, subject to the ‘rule of unanimity’ requirement (§ 1446) that requires all (s to consent. 
iii. Remand due to procedural defect

IX. VENUE

a. 12(b)(3) motion to dismiss for improper venue

i. Waived if not raised in motion or in answer

b. Geographic location of the court in which the lawsuit is filed.

i. Forum =state

ii. Venue =court (judicial district)

c. If ( subject to jurisdiction, still need to find the proper venue.

d. State courts do venue in a variety ways, while federal courts do it district-by-district

i. Most states have 1 federal judicial district, but others have up to 4

e. Not a case-by-case analysis… Codified in statute
i. Principal =common sense; to define a location that is presumptively convenient.

f. The General Venue Statute –28 U.S.C. § 1391

i. (a) Applicability/Scope: Applies to all civil actions filed in federal court, unless there is a special venue statute (then both apply)

ii. (b) Rules (must satisfy one for proper venue): 

1. Residency 

2. Substantial part

3. “Fallback”
iii. (c) & (d) Definitions

1. Link to (b)(1) to explain what “residency” means

g. § 1391 (b)(1) –venue is proper in a judicial district in which any ( resides, if all (s are residents of the state in which the district is located.
i. (c) ( 
1. (1) –“a natural person…shall be deemed to reside in the judicial district in which that person is domiciled.”

2. (2) –
to determine residency in a single district state:

( entity: “whether or not incorporated, shall be deemed to reside, in any judicial district in which such ( is subject to the court’s personal jurisdiction…”

( entity: “only in the judicial district in which it maintains its principal place of business.”

3. (3) –“a ( not resident in the U.S. may be sued in any judicial district.”

ii. (d) ( to determine residency in a multidistrict state: “…such corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State, and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts.”

1. Although says “corporation,” court has interpreted to mean the same as “entity” in (c)(2) (Graham v. Dyncorp Int’l, Inc.)

2. A majority of courts don’t do a long-arm statute analysis, just a due process analysis in determining personal jurisdiction

h. § 1391 (b)(2)
i. Venue is proper where a substantial part of the events occur or where a substantial amount of property is situated.

1. Judicial district, not state

2. “A,” not “the.” So could be more than 1 

i. § 1391 (b)(3) 

i. Applies when venue is not proper under either (b)(1) or (b)(2)

ii. “Fallback”

iii. Rare

iv. Proper in any district in which any ( is subject to the court’s personal jurisdiction (overlap with personal jurisdiction, but treat as distinct)

j. § 1404(a)

i. Motion to transfer venue from a proper venue to another proper venue.

ii. Court has its own discretion to grant or deny motion

iii. Presumption =(’s choice of venue given deference 

iv. ( who files the motion bears the burden to show transfer is significantly more convenient and just

v. Balance of factors (Gilbert factors) as encapsulated in § 1404(a): 

1. “for the convenience of parties and witnesses” –Private factors:
a. Relative ease of access to sources of proof

b. Availability of compulsory process to secure the attendance of witnesses

c. Cost of attendance for willing witnesses

d. All other practical problems that make trial of a case easy, expeditious and inexpensive

2. “in the interest of justice” –Public factors:
a. Administrative difficulties flowing from court congestion

b. Local interest in having localized interests decided at home

c. Familiarity of the forum with the law that will goven the case

d. Avoidance of unnecessary problems of conflict of laws or in the application of foreign law

vi. OR transfer to an improper venue, judicial district to which both parties consent
vii. Analysis changes when there is an exclusive forum-selection clause 
k. § 1406 (a)

i. Raised if 12(b)(3) motion to dismiss is filed 

ii. Triggered when § 1391 rules are not met

1. No balancing –either proper or improper

iii. Gives the court authority to dismiss or transfer case when the case is filed at an improper venue 

1. Most of the time, cases are transferred (“in the interest of justice”)

iv. Consent is not an option

l. Determining which state law to apply…

i. If filing under state law in federal court, federal court applies that state’s law. 

ii. Under a § 1404(a) transfer, the law transfers with it.

1. Substantive law travels under § 1404

a. Van Dusen rule

2. Exceptions: 
a. Venue is proper, but personal jurisdiction is lacking (Goldlawr)
b. Forum-selection clause

iii. Under a § 1406(a) transfer, the law does not transfer with it. 

1. Substantive law does not travel under § 1406

2. Transferring from an improper venue; so to not give an advantage or disadvantage to either party

iv. Graham v. Dyncorp Int’l, Inc.
1. Claim: 
· ( stationed in Afghanistan
· Hit by vehicle negligently driven by ( employee 

· ( =resident of OK; ( =HQ in VA, Inc. =shell corporation, LLC =work with NASA, large office in Fort Worth, TX
· ( suit in federal court  in the So. District of TX

· ( 12(b)(3) motion to dismiss for improper venue

2. § 1391(b)
a. (2) did not apply because events giving rise to the claim occurred in Afghanistan

b. (3) did not apply because (1) applied

c. (1): Residency 

i. (c)(2)

3. Court performed a personal jurisdiction analysis for the specific judicial district (as if the state) –S. District of TX. 

a. General personal jurisdiction –No.

i. Not “at home” because activities in the district represent only a small percentage of revenue (1.2%) [proportionality test –comparative analysis]

b. So venue improper in the S. District of TX.
4. Court decides to transfer (“in the interest of justice”) under § 1406 to N. District of TX.

a. In deciding between the 2 proper venues of the N. District of TX and the E. District of VA, although under § 1406, the court uses the private and public factors for a discretion determination in a § 1404 proper to proper venue transfer.

i. Convincing factor was that N. TX is convenient to the (’s #1 witness (the ( herself). Deference to (’s choice 

m. FORUM-SELECTION CLAUSE ( clause in a contract whereby the parties select a forum for their disputes

i. Consent to personal jurisdiction

ii. 2 Types: 

1. Permissive ( “may” be filed; allows either party to file a suit in the chosen forum; but does not preclude other forums


a. Creates a possible additional venue beyond those provided by statute (§ 1391)
2. Exclusive ( “must” be filed; designates the only forum in which the suit can be brought

a. Either a geographic region or a specific court

iii. Analysis: 

1. First ask: Is the clause valid?

a. Does the lawsuit fall within the scope/terms of the clause at issue? 

2. Then ask: Is the clause enforceable?

a. Strong presumption of enforceability

i. Unless objecting party can show unreasonable and unjust, invalid for reasons such as fraud or overreaching, would contravene public policy, etc.
iv. Atlantic Marine Construction Co., Inc. v. United States District Court
1. § 1404(a) analysis changes when there is an exclusive forum-selection clause

2. Claim: 

· Atlantic Marine (VA) subcontracted J-Crew Management (TX) to build a child development center in TX for the U.S. Army

· Atlantic Marine did not pay J-Crew, so J-Crew sues for breach of contract in TX
· Atlantic Marine (() files 12(b)(3) motion to dismiss for improper venue (§ 1406(a)) and § 1404(a) motion to transfer to VA in the alternative 

· Forum-selection clause –VA (geographic region)
3. ( argued that their exclusive forum-selection clause electing VA makes all other venues improper. Court says no –that § 1391 makes a venue proper or improper.
a. Forum-selection clause not within the scope of § 1391, so cannot be dismissed pursuant 12(b)(3) (§ 1406). 

b. § 1404(a) is the only available mechanism to enforce the forum-selection clause.

4. With exclusive forum-selection clause, § 1404(a) analysis shifts in 3 ways:
a. (1) Burden shifts to the ( (deference not given to (’s choice) to show public factors overwhelmingly disfavor the transfer
b. (2) Private factors weigh entirely the forum-selection clause, so only public factors are considered.


i. Public factors rarely defeat –only under “extraordinary circumstance”
c. (3) Substantive law from the original court will not transfer

d. [Looking similar to § 1406 analysis. Court does some maneuvering to not invalidate § 1406 which requires venue be improper pursuant § 1391 and forum-selection clause not mentioned in § 1391.]

n. FORUM NON CONVENIENS ( a common law doctrine (motion to dismiss) that allows a court to decline the exercise of jurisdiction that it otherwise has if the suit may be filed in a more convenient forum

i. Very similar to § 1404 reasonableness test, but different in that: 
1. It is a dismissal doctrine vs. a transfer rule

2. It is used by federal courts when the more convenient forum is a foreign country

ii. If FNC motion is granted, that means there is a more convenient forum abroad

1. Uses the same § 1404 Gilbert private and public interest factors in its analysis

iii. Moving party must show: 

1. That there is an available alternate forum
a. Satisfied when ( is “amenable to process” in another jurisdiction

b. Not satisfied in rare circumstances when remedy offered by the other forum is clearly unsatisfactory 

i. Ex: Where alternative forum does not permit litigation of the subject matter of the dispute 

2. And the balance of private and public concerns weighs heavily in favor of dismissal


a. (’s choice is given deference, but less deference when ( is foreign because the assumption that the chosen forum is more convenient becomes less reasonable
iv. Piper Aircraft Co. v. Reyno
1. Claim: 
· Plane crash over the Scottish Highlands
· ( Piper =aircraft manufacturer (PA) and ( Hartzell =propeller manufacturer (OH)

· ( =British legal secretary to attorney filing suit on behalf of decedents’ estates in CA (favorable law =reason)

· Procedure

· Filed in state court

· Removed to federal court pursuant § 1441(a)

· Proper removal made venue proper

· ( Hartzell § 1406 (court transfer to PA for improper venue due to lack of personal jurisdiction); ( Piper § 1404 (court transfer)

· FNC motion to dismiss

2. Application –Gilbert Factors: 

a. Evidence is located in the UK
b. One trial would be fairer and less costly

c. Scottish law would apply to one ( (transfer via § 1406) and PA law would apply to the other ( (transfer via § 1404) –so confusing to jury

d. Scotland has a strong interest in litigation –its airspace, its people, its witnesses
X. THE ERIE DOCTRINE

a. A federal court exercising diversity or supplemental jurisdictions should apply the substantive law that the state court in the forum state would apply. 

i. Choice-of-law Rules: Rules that govern which state’s law to apply.

1. Various approaches

ii. Therefore, a federal court must apply the choice-of-law rules followed by the states courts in the forum state (Klaxon)

b. A federal court should apply federal procedural law.

i. Substantive law ( law that governs everyday conduct (rights and obligations)

ii. Procedural law ( the manner and means (judicial process) through which substantive law claims may be adjudicated

1. Labels are important because determine which law to apply; however, difficult to categorize (i.e. State of Limitations), so need a method

c. Policy: Balancing Federalism and Supremacy

i. Federalism ( it is unconstitutional for a federal court to exercise power reserved to the states

1. State power to create state substantive law

ii. Supremacy ( it is unconstitutional for state law to be applied over the “supreme” federal law

1. Only valid federal law is supreme

d. Erie Railroad Company v. Tompkins
i. Rules of Decision Act (RDA; 28 U.S.C. § 1652) ( in all matters except where federal law (Constitution, treaties, statutes) is controlling, the federal courts exercising diversity jurisdiction should apply the ‘rules of decision’ of the law of the state 

ii. Precedent =Swift: ‘Law’ meant only state statutes, local rule, and constitution. In the absence of valid state law, the court should apply federal law. Therefore, federal courts could ignore state judge-made law and apply federal general common law (federal judge-made law). 
1. Constitutional issues: Federal court creation of federal common law supplants state law, which invades the reserved powers of the state (federal government only has limited powers). 

2. Other issues: Created forum-shopping, did not create uniformity as intended, did not remove bias against an out-of-state ( because π could choose the court and therefore, the law

iii. Therefore, the RDA was reinterpreted to include all law derived from the sovereignty of the state. In diversity cases, federal courts apply state substantive law (law includes common law, statutes, etc.).

1. Eliminated federal general common law

e. The Erie Doctrine attempts to resolve potential conflicts between federal procedural law and state substantive law. The federal government could infringe on powers reserved for states when federal procedural law operates in a substantive way in conflict with state substantive law. Important to keep in mind.
i. “Twin aims” of Erie: 
1. Discouragement of forum-shopping that would lead to a substantive advantage

2. Avoidance of inequitable administration of the laws

ii. ( All “tracks” working together to serve the purposes of Erie
1. Use rules, precedent and policy in analyses

2. Organizing the doctrine based on the source of federal law: 


3. Constitution √

4. Statutes (Track 1)
5. Formal Rules (Track 2)
6. Judge-made common law (Track 3)
f. Analysis:
i. Identify the issue in the case 
ii. Potential conflict? 

iii. Discern whether the federal law is “sufficiently broad” 

1. Covers the issue in dispute

2. Federal and state law do not have to be “perfectly coextensive” for federal law to be “sufficiently broad”

iv. If not, then no conflict so apply the state law

v. If so, determine whether actual conflict 

1. Don’t presume a conflict

2. Ask whether federal and state law provide answers to the issue that are in conflict (compare and contrast results)

vi. If so, evaluate whether the federal law is “valid”

vii. If so, the federal law is supreme


g. TRACK 1
i. Deciding whether there is a potential conflict between state substantive law and a federal statute and how to solve it

ii. Validity test: The federal statute is rationally capable of being classified as procedural, that is “arguable procedural”

1. Ask whether can think of any rational argument that can classify the state as procedural
2. Think how the rule operates in the procedural system

3. Because if so, then constitutionally valid given U.S. Const. Art. I/III

4. Low threshold test, broad

iii. Stewart Organization, Inc. v. Ricoh Corp.
1. Parties disputed whether the case should be transferred where the contract forum-selection clause specified NY and π filed in AL.
a. State law disfavored validity of FSC, so no transfer

b. Federal law [§ 1404(a)] gives court discretion in deciding transfer

2. Majority found federal law “sufficiently broad” to cover issue of whether case should be transferred, actual conflict, and that § 1404(a) is rationally capable of being classified as procedural.” Therefore, the federal law is valid, so supreme. 

a. Governs the manner, means, method of enforcing substantive law because: 

i. History and purpose of § 1404(a)

ii. Falls within Art. III Necessary and Proper Clause powers

iii. Substantive law does not travel with transfer given FSC (so no change to substantive law)

3. Dissent argued that the federal statute is not “sufficiently broad” to address the question of the validity of the FSC, which is the issue in the case.
4. Difference between majority and dissent really about defining the precise issue in the case and how the federal and state laws address the issue. Potential conflict or not? 

h. TRACK 2

i.  Deciding whether there is a potential conflict between state substantive law and a Federal Rule of Civil Procedure and how to solve it

ii. Congress, with authority from the Constitution, conferred power by statute (Rules Enabling Act § 2072) to the Supreme Court to “prescribe general rules of practice and procedure, and rules of evidence for cases” in federal court.
iii. Validity test (strong presumption of validity): 

1. The federal rule is rationally capable of being classified as procedural [REA § 2072(a)]

2. The federal rule does not “abridge, enlarge, or modify any substantive right.” [REA § 2072(b)]

a. Must not alter the elements of the claim or the remedies or the statute of limitations (timeframe for filing)
b. Not that cannot affect substantive law, just cannot change rights. “Incidental effects” are OK. 
c. i.e. must really regulate procedure

d. Various approaches (unresolved; see Shady Grove opinions): 

i. Do a facial analysis, only looking at the text of the rule

ii. Do a facial analysis and an analysis as applied, looking at how the rule operates

iii. [Ginsburg dissent in Shady Grove says to also look at policy/legislative intent of state law]

iv. (Employ the approach to preserve “twin aims” of Erie, to not be too mechanical, but to also ensure consistency in application. Focus on overall analysis)

iv. Hanna v. Plumer
1. Issue: Proper service of process? 
2. Potential conflict: FRCP 4(d)(1) and state law § 9

3. Sufficiently broad: FRCP 4(d)(1) directly answers the question of how do you properly serve process. 

4. Actual conflict: FRCP allows substituted service and state law does not

a. Valid: 

b. § 2072(a) analysis: √ Governs the manner, means, method of properly service process to begin adjudicating a case in court.

c. § 2072(b) analysis: √ Alters the claim in that π either will be able to proceed with case or not, but does not change any elements (negligence –duty, breach, cause, damage) or remedy

v. Shady Grove Orthopedic Associates v. Allstate Insurance Co. 
1. Issue: Can the case proceed as a class action? 

2. Potential conflict: FRCP 23 and state law § 901(b)

3. Sufficiently broad: FRCP 23 directly answers the question of what are the procedural requirements to proceed as a class action lawsuit

4. Actual conflict: FRCP does not preclude class actions from seeking penalties/statutory minimums which state law does preclude

5. Valid: 

a. § 2072(a) analysis: √ Governs the manner, means, method of proceeding as a class action in federal court. Class actions function as joinder devices, which are procedural because they control how a lawsuit may be structured.
b. § 2072(b) analysis: √ Only process for enforcing rights regulated; those rights are not themselves changed

i. Various approaches (majority, concurrence and dissent)

i. TRACK 3

i. Deciding whether there is a potential conflict between state substantive law and federal judge-made common law and how to solve it

ii. Erie –that federal courts do not have the Constitutional power to make general common law. But they do have the power to make procedural law (Art. III), to fill the gap if no statute or rule governs

iii. Validity test (presumption of validity): 

1. The common law is rationally capable as being classified as procedural

2. Passes the refined ‘outcome-determinative test’

a. Apply at the forum-shopping stage

b. Ask if the federal common law grants a substantive advantage

i. Substantive advantage =alteration of state right (not an advantage like a more convenient forum or less expensive litigation or more favorable to side, etc.)

iv. Guaranty Trust Co. v. York
1. Issue: Has the case been timely filed? 

2. Potential conflict: Federal equitable doctrine of laches and state statute of limitations

3. Sufficiently broad: Equitable doctrine of laches would directly answer the question of whether the case has been timely filed or is barred. 

4. Actual conflict: The court could exercise its discretion under the federal law, but the case would be barred under state law. 

5. Valid: 

a. √ Governs the manner, method, means of litigating a claim by determining the timeframe within which the case should be filed in court

b. Outcome-determinative test: 

i. State rule –no right to relief; federal rule –could continue litigation. Substantive advantage to ( because ( would have a right to relief in one court, but not in another (forum-shopping problem).

ii. ? =At forum-shopping stage, does the federal law alter the outcome of the case so to give ( a substantive advantage? Yes. Therefore, federal law is not valid. 
6. Effect: Courts were using the Erie/York doctrine to strike down federal law, almost everything became ‘outcome-determinative.’ 

7. ‘Byrd balancing’ =response: 

a. Added another layer of analysis: federal policy consideration

b. Federal policy, as an “essential characteristic” of the federal court system, can trump an obligation to follow state law

c. i.e. Seventh Amendment right to a jury trial points to a strong federal policy of allocation of jury decision-making power vs. judge

v. Hanna v. Plumer
1. Revised outcome-determinative test

a. Dicta that has been adopted as part of the Erie jurisprudence

2. “The outcome-determinative test therefore cannot be read without reference to the twin aims of the Erie rule.”
a. Discouragement of forum-shopping and avoidance of inequitable administration of the laws. 

vi. Gasperini v. Center for Humanities, Inc.
1. Issue: Which standard to apply when reviewing a jury verdict for excessiveness of a verdict? 

2. Potential conflict: Judge-made “shock the conscience” standard and state “deviates materially” standard

3. Sufficiently broad: The “shock the conscience” standard answers the question of which standard to apply in those situations.

4. Actual conflict: The federal standard is more deferential to the jury, which could lead to a very different award than that allowed under the state standard. However, both standards may not be different in actual practice…

5. Valid: 

a. √ Governs the method, manner, method of litigation because it tells the court how to review a jury verdict for excessiveness

b. Outcome-determinative test: 

i. At forum-shopping stage, does the federal law alter the outcome of the case so to give ( a substantive advantage?

1. (Can argue both ways since not as clear as York)
2. Court said the state standard functions as a cap on damages and substantial variations between state and federal money damages may be expected.

6. Court found that state standard used by trial court can be given effect if the appellate court reviews the decision under an “abuse of discretion” standard, consistent with the Seventh Amendment (deference to jury).

XI. RES JUDICATA 

a. ‘The thing has been decided,’ so for purposes of fairness and efficiency, it won’t be adjudicated again.

b. There must be 2 separate actions

c. Intersystem Preclusion: The court of the subsequent action must apply the law of res judicata that the court of the prior action must apply. 

i. Exception: If the court of the prior action was a federal court sitting in diversity, then borrow the law of the state in which the court sits.

d. Claim preclusion may be asserted as a “shield,” as an affirmative defense (facts that if proven will defeat an otherwise legitimate claim); issue preclusion may be asserted as a “sword” or a “shield”

i. May be raised in a 12(b)(6) (if attacking the sufficiency of the complaint) and/or in the answer (if going beyond the complaint)

ii. Failure to raise constitutes a waiver

e. Preference for finality, so if elements met, then res judicata should be applied

i. Although the Supreme Court hinted to a narrow exception of “unusual hardship” if claimant not allowed to re-litigate (equity)

f. Analysis: 
i. Which preclusion law to apply? 

ii. Go through the elements 

1. Analyze the elements in light of the policy behind res judicata

g. CLAIM PRECLUSION 

i. Bars the re-litigation of a claim previously litigated or should have been 

ii. Elements: 

1. Same “parties”

a. Parties must either technically be identical or due to their relationship, it is fair to treat them as the same (limited categories)

i. Policy =due process right of a full and fair opportunity to litigate, to have a day in court

ii. Principle of Mutuality (general rule) ( a person is not bound by a judgment in which he has not been designated as a party, been made a party by service of process, was not subject to the court’s PJ.

1. Only a party who is bound may benefit from the preclusive effect of the judgment 

b. 6 Categories (exceptions to the general rule): 

i. Agreement to be bound

1. Functions as a voluntary waiver of the objection to a preclusion defense

a. Waiver to the right to not be bound as a non-party

ii. Pre-existing legal relationship

1. Not just a contractual relationship, but a substantive relationship

2. Taken from property law –assignor/assignee, employer/employee

iii. Representative capacity

1. Formal representative relationships, i.e. certified class actions, actions by guardians, by fiduciaries

a. Participating party knows that acting in a representative capacity and special protections are taken of the non-party’s interests.

iv. Control of the first litigation

1. Considerations =use of the same attorney, part of the strategy-making, etc.

v. Proxy/agent 

1. The designated representative of the party in the prior suit

vi. Statutory exceptions

1. i.e. in rem; bankruptcy or probate proceedings

a. Bind “all the world”

vii. [Court rejects the ‘virtual representation’ category in Taylor v. Sturgell because too expansive/creates a de facto class action.]
c. If different parties, then different claims.

2. Judgment was valid, final and on the merits

a. ‘Final’ –completely resolves the dispute between the parties

i. Appeal doesn’t alter finality (exception: CA)

b. ‘Valid’ –if ( had proper notice and jurisdiction satisfied or waived; and no fraud

i. Presumption of validity

c. ‘On the merits’ –determination on substantive, not procedural grounds

i. ‘With prejudice’ =on the merits

3. Same “claim”

a. Claims that were raised or could have been raised in a prior action

b. Defining a “claim”… too broad a definition could result in too broad of preclusive effects

i. Approaches: 

1. Restatement (Transactional Test) ( whether the ‘right(s) of action’ in the subsequent suit arises out of the same ‘set of operative facts’ that gave rise to the ‘right(s) of action’ in the prior suit.

a. Factors: 

i. Whether the facts are ‘related in time, space, origin, or motivation’ (i.e. same story) 

ii. Whether they form a convenient trial unit [efficiency]

iii. Whether their treatment as a unit conforms to the parties’ expectations [fairness]

2. Primary Rights Theory ( a party may assert as many ‘primary rights’ as violated, even if they all arose from a single set of facts [CA]

a. ‘Primary rights’ =basic rights and duties imposed on a n individual by the substantive law

i. i.e. right to enter/enforce a contract; right to be free from personal injury; right to be free from injury to property

b. Look at the harm ( alleging 

c. Narrow definition of “claim,” so less preclusive effect

d. Not different per se if different legal theories or state vs. federal law

3. Same Evidence Test ( factual overlap must be perfectly coextensive

iii. Porn v. Nat’l Grange Mutual Ins. Co.
1. First action: ( v. ( for breach of insurance contract

Subsequent action: ( v. ( for bad faith (tort)

2. The court applied the transactional approach and concluded that ‘same claim.’

a. Same story of (’s refusal to pay; same basic wrong; same factual basis of the accident’s events, the particulars of the insurance policy, (’s conduct.

b. Trial convenience because much of the same evidence will be used and potential prejudice may be resolved by bifurcating a trial.

c. Expectation that the litigation was complete because ( had sent ( a letter saying that will sue for bad faith.

iv. LA Branch NAACP v. LA Unified School District
1. First action: discrimination under state and federal constitution (state)

Subsequent action: discrimination under federal constitution (federal)

2. The court applied the primary rights theory and concluded that ‘same claim.’

a. Same basic right =right to not be segregated/discriminated against. Although de jure and de facto are different theories, same harm/basic right.

b. Temporal scope; not permanent preclusion

i. Default =up to filing of complaint, unless stipulated otherwise

h. ISSUE PRECLUSION (Collateral Estoppel)

i. Bars the re-litigation of a discrete issue previously litigated, even if the prior litigation involved a different claim

ii. Elements: 

1. Same “parties”

a. Principle of Non-Mutuality ( the party against whom issue preclusion is raised must have been a “party” in the prior suit (had a full and fair opportunity to litigate the issue)

i. Non-parties can benefit, but cannot be bound.

b. Definition of “parties” =same as in claim preclusion

2. Actually litigated

a. Formally raised, disputed and submitted

b. Excludes: default judgments, settlements, voluntary dismissal

3. Decided and necessary 

a. ‘Decided’ –“practical finality’ (final even if awaiting damages finding); an express or implied determination; question answered

b. ‘Necessary’ –if without the determination, the judgment will not stand

c. Limitations: 

i. Alternative holdings (either holding standing alone would be sufficient to support the determination)… 3 approaches: 

1. Old Restatement –both necessary

2. NY Approach –depends on the circumstance

3. New Restatement –neither necessary, unless has been affirmed on appeal, then both 

4. Judgment was valid and final

a. On the merits judgment not required

i. Exception: CA

5. Same “issue”

a. “Issue” =a question of fact or a mixed question of law and fact (not allowing the re-litigation of pure questions of law would be contrary to our common law stare decisis system)

b. Whether there is enough overlap between issues that it is reasonable under the circumstances to treat them as the same.

i. Reasonableness inquiry –factual/legal similarities; nature of the underlying claims; substantive legal standards/policies; due process –full and fair opportunity to be heard (notice, discovery, availability of appeal, etc.).

1. Limitation based on the nature of the prior proceedings: 

a. The prior forum may have been less extensive or have less formal procedures (i.e. small claims court, administrative agency). 

i. If so, look closer at the nature of the first proceeding in determining whether ‘full and fair opportunity’

ii. Also look at the differences in standards of proof (i.e. OJ case –not guilty verdict did not preclude the issue of liability in the civil case due to the higher standard)

ii. If courts say “identical” issue, that's a signal to more narrowly define the issue.

iii. Lumpkin v. Jordan
1. The court found ( was collaterally estopped from re-litigating the issue of whether ( was motivated by discriminatory or non-discriminatory reasons in firing ( as human rights commissioner. 

2. Analysis: 

a. Apply the preclusion law the first court would apply (federal)

b. Same parties? √

c. Actually disputed?

i. Raised in a MSJ, disputed, submitted

d. Decided and necessary? 

i. Expressly decided by granting MSJ

ii. Without the decision that ( reason for firing ( was proper, then the decision would not stand, so essential

e. Final and valid judgment?

i. Final because the MSJ was granted and the pending appeal does not negate validity at the federal level

f. Same issue? 

i. Identify the issue and conduct the reasonableness inquiry (same facts/story; substantive similarity of the law; policy of preventing religious discrimination; ( opportunity to litigate already)

iv. Cunningham v. Outten
1. Highlights the difference between claim and issue preclusion –that an overlap in a story may not be dispositive in issue preclusion because must look deeper at the reasonableness of treating as the same 

2. Prior action: State v. (
Subsequent action: ( v. (
3. Analysis: 

a. Apply preclusion law the first court would apply

b. Same party? Yes, under the principle of non-mutuality a non-party (() can benefit, but only the same party (() can be bound.

c. Actually disputed? √

d. Decided and necessary? 

i. Expressly decided with a verdict and without the decision of (’s inattentive driving, then no verdict of guilt.

e. Final and valid judgment? √

f. Same issue? No.

i. Overlap of facts, but not reasonable to treat as the same issue. The question of inattentive driving in the first case determines guilt or innocence. But that question is not dispositive in the second case –must also establish causation and damages.

1. But ( entitled to an instruction of negligence per se on that discrete issue

v. Bernhard v. Bank of American Nat’l Trust & Savings Ass’n
1. Prior action: Probate proceeding –beneficiaries v. executor on whether money the executor withdrew should have been included in the estate (finding =gift, so OK)

Subsequent action: new executor v. bank on whether bank was negligent in authorizing transfer

a. Both turn on the issue of whether Cook had permission to withdraw the money from the deceased’s account/that constituted a gift.

i. Same issue: Reasonable –( had a full and fair opportunity to litigate; efficiency to not litigate twice; consistency of judgments

b. Same parties? Non-mutuality –only the party against whom the defense is asserted must have been a party to the prior action. ( executor was a party as the successor executor.

vi. Smith v. Bayer Corp
1. Prior action: McCollins v. ( in federal court (Rule 23 class action)

Subsequent action: ( v. ( in state court (class action)

2. Class certification denied in the first action, so the ( went to the federal court to ask for an injunction to stay the state court proceedings. 

3. The court found the Anti-Injunction Act ‘re-litigation exception’ (to protect/effectuate its judgments) did not. 

a. Applied res judicata issue preclusion and found:

i. Not the same parties –McCollins’ class was not certified so could not have acted in (’s representative capacity.

ii. Not the same issue –because the legal standards are different. Both “Rule 23” textual similarities, but the jurisprudence shows potential differences (presumption of no injunction, unless clear otherwise).

XII. DISMISSAL OF ACTIONS

a. Rule 41

i. Voluntary:

ii. π decides to withdraw from the case; typically without prejudice (not on the merits), so can file again

iii. Does not require the court’s permission if done before ( serves an answer or SJ motion, or if all parties stipulate

iv. Procedure: 

1. Notice of voluntary dismissal

2. Court assesses

3. Court may impose conditions and/or costs

4. ( may choose to proceed or not

v. Limitations: 

1. 2-Dismissal Rule ( a dismissal operates as an adjudication on the merits if the ( previously dismissed any federal or state court action based on the same claim

a. Exception: The previous dismissal was by court order

2. Not allowed if would deprive the court of SMJ of other claims (i.e. counterclaim)

3. Court discretion to bar re-litigation of a suit previously dismissed unless and until the ( reimbursed the ( for the “costs” of the first suit

b. Involuntary: 

i. If a ( fails to prosecute or to comply with rules or a court order, a ( or court sua sponte may move to dismiss the action. 

1. Typically operates as an adjudication on the merits

2. Notice typically required

XIII. SUMMARY JUDGMENT
a. Burden of Production: what and how much a party must offer to prevail

i. Meeting burden creates a presumption; the burden then shifts
b. Burden of Persuasion: amount of evidence that a party with a claim/defense has to offer to persuade a factfinder (under appropriate standard of proof)

c. Standards of Proof: The amount/quality of evidence that a party with a claim or defense has to offer to prevail at trial

i. Preponderance of evidence ( more likely than not

ii. Clear and convincing

iii. Beyond a reasonable doubt ( moral certainty

d. The question is: Does it make sense to go to trial? 

i. Moving parties assert: There is not a genuine dispute/reasonable minds could not differ.

ii. Opposing parties assert: The is a genuine dispute/reasonable minds could differ.

e. Challenges the evidentiary sufficiency of a claim or defense (vs. the legal sufficiency like in a 12(b)(6))

f. Resolves the claim on the merits (preclusive effect)

g. Rule 56 standard: “The court shall* grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law.”

i. “Genuine dispute” –reasonable minds can differ; that a reasonable jury could return a verdict for the nonmoving party
ii. “Material fact” =relevant to the elements of a claim/defense so to affect the outcome
iii. Court doesn’t weigh the evidence

iv. Court must draw inferences in favor of the party opposing the motion

v. Although rule says “shall,” a court has discretion to grant or deny full or partial SJ motions.

vi. Other requirements: 

1. A court should state on the record the reasons for granting or denying (appealable)

2. Deadline to file =30 days after close of discovery

3. Everything that can be reduced to documentary evidence can be considered

h. Analysis: 
i. Identify party asserting the motion
ii. Identify the claim or affirmative defense

iii. Identify the standard of proof

iv. Identify who has the burden of persuasion at trial to discern the moving party’s burden of production (that in the absence of a response by the other party, a jury would rule in your favor)

1. If the moving party, then the burden of production is to affirmatively establish each element of the claim.
2. If the non-moving party, then the burden of production is to:

a. Affirmative evidence that's negates an essential element of the other party’s claim, or
b. Demonstrate that the evidence is insufficient to establish an essential element 
i. Show that asked for evidence in discovery, evaluate any responses, show absence or insufficiency of evidence (no conclusory statements)

v. Evaluate whether the party discharged its burden in light of the relevant standard of proof (i.e. whether if taken as true, a reasonable jury must find in their favor)
vi. If satisfied, presumption created and burden shifts to the non-moving party, so evaluate whether shows genuine issue of material fact (i.e. whether a reasonable jury could find for their side). Must: 
1. Rehabilitate evidence attacked, or 

2. Product additional evidence showing the existence of a genuine issue, or

3. Submit an affidavit explaining the need for additional discovery

i. Evidentiary standard =evidence that is ‘reducible to admissible evidence,’ not necessarily that is directly admissible

j. Anderson v. Liberty Lobby, Inc.
i. ( =moving party

ii. (’s claim =defamation of a public figure, so requires actual malice showing 

iii. Clear & convincing standard of proof for actual malice element

iv. ( bears the burden of persuasion

1. ( discharges its burden of production by negating an essential element of (’s claim (actual malice)

a. ( offered an employee’s affidavit saying he spent substantial time researching and writing, and that believed what he wrote was truthful and accurate

v. Burden shifted to ( who only relied on allegations on the pleadings and not documentary evidence in the record (insufficient)

vi. Therefore, no showing of a genuine issue of material fact as to that element. Granted (’s motion.
k. Celotex Corp. v. Catrett
i. ( =moving party 

ii. (’s claim =negligence (wrongful death) (causation element –that ( was exposed to (’s asbestos)

iii. Preponderance of the evidence standard

iv. ( bears the burden of persuasion 

1. ( discharges its burden of production by showing that ( did not offer any evidence that could support the causation element. [( does not have to affirmatively show the ( did not cause the death; rather, that the ( did not show that it did]
a. ( showed that ( failed to identify witnesses in the interrogatories 

v. Burden shifted to ( who responded by offering more documents (letters, depositions, etc.)

1. Court found that evidence is inadmissible hearsay, so granted (’s motion. 

2. [Standard is actual –‘reducible to admissible evidence,’ so court incorrect application.]

l. Matsushita Electric Industrial Co., Ltd.
i. The Rule 56 standard in antitrust conspiracy cases (limited): 
1. Limitation on the range of possible inferences may draw in favor of the party opposing the motion (like Twombly ‘plausibility standard’/plus factors): 

a. Must show that an inference of conspiracy is not just possible, but plausible 

b. Must present evidence that tends to exclude the possibility that conspirators acted independently

ii. π allege that ( engaged in a conspiracy to depress TV sale prices in the U.S. to drive out American competitors and funded that with profits in Japan. 

iii. Court found that a lack of motive does not give rise to a sufficient inference and that price-cutting is often the essence of competition. 

iv. [Opinion shows favorability of SJ motions.]

XIV. MOTIONS FOR JUDGMENT AS A MATTER OF LAW

a. Rule 50

b. Same standard as motion for summary judgment: The motion may* be granted when there is no genuine dispute of material fact (when no reasonable jury could find for the opposing party) and the moving party is entitled to judgment as a matter of law. 

i. “May” –deference to the jury; court discretion

ii. Difference =timing.

1. MSJ may be filed at close of discovery

2. MJMOL may be filed: 

a. At the close of (’s case, before ( presents evidence (‘nonsuit’) [Rule 50(a)]

b. At the close of all evidence (‘directed verdict’) [Rule 50(a)]

c. After the jury renders a verdict (‘judgment notwithstanding the verdict’/ ‘JNOV’) [Rule 50(b)]

i. Prerequisite =first filing a MJMOL before the jury renders a verdict.

ii. A “renewed” MJMOL

iii. 28 day time limit

iii. Difference =evidence considered.

1. MSJ –consider documentary evidence (anticipated evidence)

2. MJMOL –consider actual evidence presented at trial

c. Courts are more inclined to grant a MJMOL than a MSJ due to the policy favoring jury trials.

d. If an appellate court determines that a district court erroneously denied a MJMOL, it may (Weisgram v. Marley Co.):

i. Order a new trial at the verdict winner’s request or on its own motion,

ii. Remand the case to the district court to decide whether to order a new trial or whether an entry of judgment is warranted, or

iii. Direct the entry of judgment for (
e. Honaker v. Smith
i. ( alleges ( mayor and fire chief violated § 1983 by under ‘color of state law’ setting fire to (’s home and failing to properly extinguish the fire. ( also alleges IIED as a result. 
ii. The court affirmed the MJMOL on the first count: Found a reasonable jury could not find for ( (that ( presented no evidence explaining how such an act related to (’s official duties, that ( spent too long fighting the fire, that not entering the structure was improper).
iii. The court reversed the MJMOL on the second count: Found a reasonable jury could find for each IIED element (evidence of suspicious circumstances; fire setting =extreme and outrageous conduct; intentional act by nature; evidence of (’s reaction to the events).

XV. MOTION FOR A NEW TRIAL

a. Rule 59

b. Usually filed in the alternative to Rule 50

i. 28 day time limit to file (strict deadline)

c. Idea that something happened at trial that it created an injustice so that the only remedy is a new trial. 

i. Types of error come from common law jurisprudence

1. Prejudicial errors, i.e. erroneous evidentiary rulings, jury instructions, excessiveness of a verdict, verdict against the weight of the evidence (similar to Rule 56/50 standard)
2. ‘Harmless Error Standard’ (Rule 61) ( the errors must be prejudicial –that is, affecting the party’s substantive rights

ii. The court may weigh the evidence and evaluate witness credibility (with deference to the jury). 

iii. The court does not have to draw inferences in favor of the nonmoving party.

d. Tesser v. Board of Education
i. ( alleged discrimination and retaliation along her journey to becoming a school principal. 

ii. The court denied the Rule 50 motion (that sufficient conflicting evidence was presented at trial, especially when drawn in the light most favorable to the nonmoving party).

iii. The court denied the Rule 59 motion too: 

1. Sufficient evidence that if believed supports a verdict for ( (the witnesses were not so lacking in credibility)

2. Jury not required to deliberate for a set amount of time

3. Trial court proper to have ( take the stand before ( witnesses to avoid trial delay

4. Any potential prejudice RE tax returns or (’s closing argument were cured with jury instructions

XVI. Appellate Review Standards:

a. Abuse of discretion ( applying the wrong legal standard or applying the correct legal standard incorrectly.

i. Reversing a lower court for making an error of law, acting beyond the realm of legal possibilities.

ii. More deferential –policy that a trial court is better positioned to get a “feel” for the overall case

b. De novo ( independent review; less deferential
Most courts operate in this realm
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