CIVIL PROCEDURE FALL SEMESTER


I. CLAIMS
a. Definitions.
1. Cause of Action- enforceable legal action, the story; the facts that lead to the action. Can in some cases be used synonymously with “claim” but is important to keep separate. 

· Right of action

2. Complaint: filed by П, initiates the action, has requirements.

· Contains:

i. Facts

ii. Cause of action

iii. Remedy

3. Claim (Fed. Ct.)- a set of operative facts giving rise to one or more causes of action. 

4. Class action. A procedural device in which one individual represents a ‘class’ of other citizens.

5. Demurrer- CA courts. Motion to dismiss under code pleading, challenges the legal sufficiency of the pleading. 

· Facts presented do NOT give rise to a cause of action. 
6. Bivens Violations. A suit against a Federal officer or agent for actions taken during the performance of their duties. Requires purposeful discrimination against an identifiable group. The intent must be because of the actions adverse effects not in spite of the adverse effects upon an identifiable group. 
· It can’t just be an adverse effect; it must be the intentional effect. Distinction is important
· Equivalent to §1983 – 1st/5th Amendments
7. Ultimate Facts. Essential to establish liability. 
8. Conclusory allegations. Recitation of the element(s) of the claim or cause of action
· i.e. driving negligently
· only include as a conclusion to the ultimate facts
II. PLEADINGS - the documents through which a party to a civil action asserts a claim/defense or by responding denies the legitimacy of the opposing parties claim/defense. 
a. Example:
1. Complaint – breach of contract

2. Answer – no contract/no breach/assert defenses

3. Demurrer – even if everything you say is true, there is no case.

b. Motions are not pleadings.

c. Initially defines the scope of the law suit.

d. Three kinds historically:

1. Common Law Pleading. Common law pleading no longer exists. 

2. Fact or Code Pleading (CA). Requires actual knowledge or allegations made on “information and belief” (where one does not have personal knowledge, but one has more than just conjecture or boiler plate conclusory statements. 
· Must state facts constituting a cause of action.

· Must state elements and state facts for each element such that, if believed, you would win.

i. Specific facts that line up with the right of action.

ii. Must have ultimate facts. Cannot state conclusions.

i. Ultimate facts: requires facts with a level of detail that is sufficient to provide notice of the cause of the action’s factual basis. Not evidentiary (too hot) or conclusions of law (too cold).

1. E.g. A released inmate kills a girl and the family sues. Requirement of the law is that they were negligent. Facts of complaint must describe how the parole board was negligent, not merely state that they were negligent. 

iii. Problem: Intent causes a gray area. “He was discriminated against on the basis of race” is a fact but also conclusory …

· More formal. Like a gate. If you can get through the fate, then you have access to the court.

· Allegations made in which the pleader lacks personal knowledge ARE allowed BUT the party must premise them on something more than conjecture. 

i. Beliefs need to be premised on information. 

· Doe v. City of Los Angeles Where P sued the Boy Scouts of America and tried to invoke a statutory extension that required him to prove they knew or had reason to know of the Leaders misconduct and failed to prevent it. He only had conclusory statements, not enough to prove knowledge. 
i. П had not provided facts that satisfied all of the elements.
ii. Problem: Cannot know if the city had knowledge without discovery. Case dismissed before all facts could be uncovered …

3. Notice Pleading (Simplified Pleading). Giving someone notice of your case. The complaint need only put the court and the defendant on notice of the causes of action. The complaint must state factual details and the basis for the claim.
· Overview:

i. Pro П ⇒ suggestive of liability on behalf of △ 
· Complaint. Rule 8(a). A pleading that states a claim for relief must contain:
i. Rule 8(a)(1) - A short and plain statement of the grounds for the court’s jurisdiction, unless the court already has jurisdiction and the claim needs no new jurisdiction.  
ii. Rule 8(a)(2) - A short and plain statement of the claim showing that the pleader is entitled to relief; and 
iii. Rule 8(a)(3) - A demand for the relief sought, which may include relief in the alternative or different types of relief. 
iv. In a Nutshell. Why this court? Why are you entitled to relief? What relief are you seeking?
i. Can make alternative or inconsistent claims or defenses
ii. Allegations presumed to be true to determine if claim is sufficient
iii. Use plain language to tell a story.
iv. Enough facts to give △ notice of the claim. Suggest liability ⇒ “showing”
v. Pleading to be Concise and Direct; Rule 8(d)(1). In general, each allegation must be simple, concise, and direct. No technical form is required. 
vi. Inconsistent Claims or Defenses. A party may state as many separate claims or defenses as it has, regardless of consistency. 
vii. Construing Pleadings. Rule 8(e). Pleadings must be construed so as to do justice. 
viii. The Supreme Court in recent years has required that the П state facts supporting a plausible (not possible) claim. Twombly/Iqbal Standard.
i. Progression of Standard:

1. No Set of Facts. A complaint shall not be dismissed unless no relief could be granted under any set of facts that could be proved consistent with the allegations. 
(a) Conley v. Gibson (1957)
(b) The accepted rule is that a complaint should not be dismissed for failure to state a claim unless it appears beyond a doubt that the plaintiff can prove the cause of action
(c) Facts do not support ANY claim
(d)  Plaintiffs need not plead facts or legal theories; it is enough to set out a claim for relief.
(e) Standard: Apply Rule 8(a)(2) / Rule 9(b) + Conley “no set of facts”
2. Strict Notice Pleading. The lax standard of notice pleading was made stricter by Bell Atlantic Corp. v. Twombly (2007) and Ashcroft v. Iqbal (2009). Basically code pleading. CURRENT NOTICE PLEADING STANDARD. The facts alleged by plaintiff in a higher pleading system, the facts must show strong inferences that the elements exist in the claim.

(a) Higher burden on the plaintiff.

(b) Protects the defendant.

(c) Be more skeptical of plaintiff’s story.

(d) This is the new pleading standard.
(e) Right of Relief. The factual allegations must be enough to raise a right to relief above the speculative level on the assumption that all the allegations in the complaint are true.
· Something beyond the mere possibility of impropriety must be alleged so that Ps with groundless claims cannot be allowed to take up the time of others during the discovery phase.

(f) Twombly Plausible NOT Possible. Twombly narrows Conley to say that the complaint must be “plausible” on the stated facts and plaintiff must show some fact that makes it plausible on its face, not just a set of facts that have two possible interpretations.
· Parallel Conduct. In Twombly, the parallel conduct of the companies was not enough to equate an agreement. That it was possible is not enough. Court found that there were other possibilities far more plausible. 

· Retires the “no set of facts” formula. Justice Souter retires it because he thinks it’s from a pleading point of view.
· New formula. The operative facts must plausibly give rise to a claim.
· Inconsistency with Conley:
· Twombly looks beyond face of complaint and makes a prediction on the future of the case about whether the plaintiff will win.
· Looking to discovery
· Minimal facts – to – enough facts
· Minimal facts ( notice pleading – “showing”
· Enough facts ( code pleading – “constitute”
· Will prove / reasonable expectation that it will succeed

· Consistency with Conley:
· Savvy Judge: Even a savvy judge has to let the claim proceed even if they don’t believe its probable
· No matter what they think about discovery, they have to let the case go forward
· Wont’ prove / judge says you don’t have a reasonable expectation
· Less facts, low threshold
· Inconsistent message: the lower courts are conflicted and split on which sentence they use to interpret the case at hand.

(g) What does plausible mean? What makes a claim plausible?
· Reasonable expectation that discovery will reveal evidence
· Plus factor: factual enhancement
· Factual enhancement to move claim from conceivable to plausible

(h) Inferences.
· Can take them into account, but court doesn’t have to run with it.
· Plaintiff needs to eliminate other possible inferences.
(i) On information & belief, can a complaint survive a 12(b)(6) motion?
· It is proper, but that allegation must be based on reasonable grounds that must be provided to the court

· Just saying “on information & belief” is not sufficient

(j) Factual Allegations. Only factual allegations count. Prior to Twombly courts did not draw the distinction between factual and conclusory allegations. 

(k) Non-conclusory.  Iqbal. Complaint needs to be non-conclusory—that is, irrefutably supported by facts, plausible under the circumstances of the case and factually true, to be well-argued. It must contain factual and plausible arguments which cannot be easily disproved.

(l) Conclusory Allegations. Conclusory allegations are not entitled the the assumption of truth.
(m) Iqbal Test.  Justice Kennedy. Complaint must contain sufficient factual matter, to state a claim to relief that is plausible on its face. Meaning that the court can draw the reasonable inference that the defendant is liable for the misconduct alleged. Asks for more than the sheer possibility the D acted unlawfully. 

· The plausibility standard is not akin to a "probability requirement," but it asks for more than a sheer possibility that a defendant has acted unlawfully.
· Where a complaint pleads facts that are "merely consistent with" a defendant's liability, it "stops short of the line between possibility and plausibility of entitlement to relief."
· Assessing the sufficiency of the complaint.
i. Read the complaint and understand the story and identify what the claim is.

i. Claim: tells you the procedural standard to be able to identify the rule: Rule 8(a)(2) OR Rule 9(b)?
ii. Elementize the claim. Duty + Causation + Breach + Damages
iii. Review allegations

i. Two types:

1. Allegations of personal knowledge

2. Allegation on information and belief

(a) Information from a 3rd party

(b) Not direct knowledge

(c) Must provide the source of the information

(d) Cannot speculate

ii. Go allegation by allegation

iv. Identify relevant allegations

i. Take as true

ii. Draw inferences to benefit plaintiff

iii. Read as a whole

v. Identify the conclusory allegations (recitations of the elements of the claim)
i. Not subject to the assumption of truth

vi. See whether the remaining allegations, which are subject to the assumption of truth, are they suggestive of a plausible claim for relief?

i. Common sense judge - Determining whether a complaint states a plausible claim for relief will, as the Court of Appeals observed, be a context-specific task that requires the reviewing court to draw on its judicial experience and common sense.

ii. Savvy judge - “A well-pleaded complaint may proceed even if it strikes a savvy judge that actual proof of those facts is improbable, and that a recovery is very remote and unlikely.”
iii. Justice Kennedy – basically says it is fact pleading but insists they aren’t changing the rule

iv. Justice Breyer (dissent) – judge can manage in discovery, lower standard

· Why are we moving away from notice pleading towards fact pleading?
i. Administrative efficiency

ii. Concerns that litigation is expensive, prevent parties form incurring unnecessary litigation fees

iii. National security concerns ( Iqbal
· Strategy to filing. File with code pleading standard so that notice pleading standard is easily satisfied.

· Progression.
i. Twombly didn’t say anything about assumption of truth – Iqbal took it further and said conclusory allegations are not entitled to the assumption of truth

i. Twombly – if all you have is conclusory allegations, you don’t have a sufficient claim

1. Doesn’t say discard BUT the application part of the opinion discards them…

ii. Iqbal – conclusory allegations are not entitled to the assumption of truth

4. Exceptions to Rule 8. 

· Pleading Special Matters; Fraud or Mistake. Rule 9 (b). In alleging fraud or mistake, a party must state with particularity the circumstances constituting fraud or mistake. 
i. Higher standard. 

ii. Conditions of the Mind. Malice, intent, knowledge and other conditions of a person’s mind may be alleged generally. 
iii. Purpose. To protect a defending party’s reputation from harm, to minimize strike suits, and to provide detailed notice of a fraud claim to a defending party and discourage meritless accusations. 
· Special damages. If claimed, special damages be specifically stated. Rule 9(g)
· Time and Place. are material when testing the sufficiency of a pleading. Rule 9(f).
· By Statute. Congress can also create statutory exceptions to Rule 8(a).
i. The Private Securities Litigation Reform Act (“PSLRA”), passed in 1995, Congress imposed fact-pleading requirements in civil actions seeking to enforce the Securities Exchange Act of 1934 (“SEA”).
· Disfavored litigation. Court have also increased the pleading requirements in actions deemed “disfavored,” such as those sounding in libel, slander, or defamation.
i. Some courts required plaintiffs to make certain allegations with more specificity or particularity than otherwise required by Rule 8(a)(2). 

ii. Similarly, some courts imposed heightened pleading requirements in civil rights actions brought under 42 U.S.C. § 1983

III. PRE-ANSWER MOTIONS
a. Procedure Standard set by Rule 8(a)(2). 
1. MOTION 12(b)(6) ⇒ If the complaint doesn’t meet Rule 8(a)(2), it may be successfully attacked by a 12(b)(6) motion to dismiss
· Judge dismisses, then will maybe give plaintiff 2 or 3 times to amend the complaint to make it sufficient
i. Judge may dismiss with prejudice
i. Frivolous
ii. Rule 11
iii. ***Unable to amend complaint
iv. ***Sanction to punish
· When a defendant files a 12(b)(6), what is it challenging?
i. Legal sufficiency – trying to show there isn’t a right of action
ii. Lack of entitlement to relief ( if the facts don’t suggest a right of action, you failed to state a claim
b. Other Pre-Answer Motions:
1. 12(b)(1) Lack of SMJ
2. 12(b)(2) Lack of PJ
3. 12(b)(3) Improper Venue
4. 12(b)(4) Insufficient Process
5. 12(b)(5) Insufficient Service of Process
6. 12(b)(6) Failure to state a claim upon which relief can be granted (i.e., even if П’s allegations are taken as true, relief could not be granted)

7. 12(b)(7) Failure to join a party needed for a just adjudication (includes necessary and indispensable parties)
IV. ANSWERS AND AFFIRMATIVE DEFENSES. 
a. Answers: Short and Sweet. Same standard as for complaints. Rule 8(b). No technical form is required. Pleadings must be construed so as to do justice. Rule 8(d)(1), 8(e)
1. 21 Days. Have to file an answer within 21 days of service of complaint. 

2. Answer Each Allegation. Answer will admit, deny, and disclaim each allegation. 

3. Failure to Answer. Any allegation you fail to answer will be admitted.

4. Raising Affirmative Defenses. Answer must contain all affirmative defenses you intend to raise.

· Failure to do so is a waiver of these defenses.

5. Amending an Answer. Judge has the discretion to allow to amend.

6. Other Claims. Answer can also include a counter claim, a cross-claim, or a third-party claim.

b. Defenses.
1. Negative Defenses. Challenges the plaintiff’s ability to prove one or more of the necessary elements of his claim, i.e., it attempts to negate that element or allegation. A denial of the allegation
2. Affirmative Defenses. Alleging new facts with specificity that will, if proven defeat the claims. 

· In General, Rule 8(c). In responding to a pleading, a party must affirmatively state any avoidance or affirmative defense including: accord and satisfaction, arbitration and award, assumption of risk, contributory negligence, duress, estoppel, failure of consideration, fraud, illegality, injury by fellow servant, laches, license, payment, release, res judicata, statute of frauds, statute of limitations, and waiver. 
· How to Determine. Is it a way of avoiding liability without denying the facts? Does it look like a confession and avoidance? Is there a “yeah, but”?

i. Who will have the burden of proving that defense? Is it the Defense who has the burden of showing?

3. 12(b) Motions to Dismiss. Can raise certain specified defenses by motion, prior to filing an answer.

· 12(b)(1) Lack of Subject Matter Jurisdiction; Can be brought at any time. CANNOT be waived. Court can bring it up on its own. (if you satisfy §1331/1332 you satisfy Article III)
i. §1331. Federal Q. 

i. Arising Under. Does it arise under federal law? Did fed law create it? Done. If not, apply the:

ii. Federal Ingredient Test. Is the ingredient: necessarily raised (does it require federal law to resolve)? Is it actually disputed? Is it a substantial? Capable of resolution in federal court w/o disrupting the federal-state balance? Would it open the floodgates in federal court for these kinds of claims?

ii. §1332. Diversity Jurisdiction. Requires 2 elements. 

i. Complete Diversity. NO WIGGLE ROOM. Requirement is that when the case is file (at the outset) there is “complete diversity” between parties, such that no literal plaintiff is a citizen of the same state as any literal defendant. 

1. Citizenship is based on domicile. Meaning it is determined based on objective factors that show that is your permanent place of residence. 

(a) Corporations. A corporation is a citizen potentially of two states. Where they were incorporated and where their HQ (primary place of business is located). 

(b) Unincorporated Organizations. Organizations and associations that are not incorporated are deemed to be citizens of every state and foreign state of which any member is a citizen. 
2. Only applies to literal П’s and literal △’s. Does not apply to 3P△’s.
ii. Amount in Controversy. Requires the claim to exceed a certain amount that is named. ($75,000)

1. Is it Claimed in Good Faith? Court decides the amount in controversy from the face of the complaint at the time the complaint is filed unless not claimed in good faith. Good faith requirement is both objective and subjective. 

2. Aggregation. Can add up the amounts of the relevant claims for ONE P against ONE D to meet requirement. 

iii. §1367 Supplemental Jurisdiction. When determining if a federal court has the power to hear these state law claims, the issue is determined from the outset, when the claim is filed.

i. §1367(a) IBJ and Common Nucleus of Operative Facts? Need an independent basis of jurisdiction (§§1331 or 1332) that is substantial (not frivolous).

1. Common Nucleus of Operative Facts? Are the operative facts of the federal right of action part of the operative facts of the other rights of action? AND would you expect to have them resolved in the same case? Does it make sense?

ii. §1367(b) ONLY APPLIES WHEN §1332 CLAIM. Is the claim made by the P or someone joined as a P under Rule 19 or 24? If no, then you are good. If a P, is the claim against someone made party under Rule 14,19, 20, or 24? If yes, then is there a problem with complete diversity? If no, then can grant supplemental jurisdiction.
iii. § 1367(c) Discretion. Court maintains discretion throughout proceedings. Factors include judicial economy, fairness to litigants as well as considerations like:
1. Novel or Complex Law. Don’t want fed courts deciding new State laws. Would confuse a jury. Difficult to apply the law. 

2. Claim Predominates. State law is overly complex, colors entire action.

3. No fed claims left. The district court has dismissed all claims over which it has original jurisdiction. The earlier dismissed the stronger the factor. 

4. Catch-all, Extraordinary Circumstances. 
iv. §1441 Removal of Civil Actions. Only available to D’s. Applies to both fed question and diversity cases, allows D or D’s to remove a civil action from state court if the case is one that could have been filed in federal court originally if the P had wanted. 

i. Requirements. Whole case must have been able to be pursued under federal law (§§§ 1331, 1332, 1367)

1. Unanimity Requirement- ALL defendants must unanimously consent to removal.  
2. For Removal Based on Diversity of Citizenship. Doe defendants don’t count w/ regards to diversity. No defendant can be from the forum state. This limits diversity removal, NO DISCRETION. 
ii. §1441(c). ONLY APPLIES IF 1441(a) does not! Only applies to 1331- arising under claims in conjunction with a nonremovable claim. NO DIVERSITY CLAIMS. 
1. Nonremovable claim: cannot remove because no original or supplemental jurisdiction, or because claim is made nonremovable by statute. 
2. Take the federal q and send the other claim back to state court. 
(a) Severing the non-removable claim is NOT discretionary. 
(b) DOES NOT require the consent of all D’s. Only the D’s to the federal 1331 claim. 
· 12(b)(2) Lack of Personal Jurisdiction;
i. Is there a state statute that allows? Is that statute compliant with constitutional due process? Does the statute extend to the limits of due process or specifically limit it?

i. Rule 4(k)(1). Allows fed cts. to borrow state statute where the district court resides. 

ii. Rule 4(k)(2). Allows fed jurisdiction where no state has jurisdiction (bankruptcy court)

ii. Is there a traditional base of jurisdiction? Physical presence, Voluntary Appearance, Forum Selection Clauses, Consent to service, Domiciled, In Rem, Quasi in Rem. 

iii. If not, apply Minimum Contacts Test. 
	NO
	MAYBE
	YES, mostly (specific jdx)
	ALWAYS YES (general jdx)

	Zero Contact
	Single/few contacts
	Continuous and Systematic
	So substantial

	Not enough …
	If claim arises out of contacts, might be enough … the more tightly related the more likely [RELATED].

If unrelated to the claim, not enough.
	Ongoing and planned contact. 

Definitely if claim arises out of contacts.
	Pretty much a citizen. 

Even if unrelated, yes.

(rare/hard to establish)


i. Quality and Quantity. Examine nonresident D connection to the forum 

1. Effects test: The effects test applies when the tort is completed in the forum state, and the harm substantially occurs there. Claim arises out of foreseeable in-forum effects of its out-of-forum activities. 

2. Purposeful Availment is mostly required: It is satisfied where the contacts proximately result from the actions by the D himself that create a substantial connection with the forum state. Are the contacts purposeful and meaningful enough that you would expect to be sued there? P cannot be the only link between the defendant and the forum. Mere knowledge that someone resides in a state is not enough.
3. Stream of Commerce Test. Is a way to satisfy the minimum contacts test within a certain context. Still needs a meaningful, related contact just different contexts.
(a) Knowledge. It is important that the manufacturer knows that it is being distributed there. 
(b) Regular and anticipated flow- must be expected, not surprised, not a one-off.
- National Markets. Liable for injuries in the states where you succeed in your sales and a person was injured by the item.

4. Stream of Commerce Plus (Minority opinion). Same test but requires, “something more”. To promote it or distributed it there yourself. It should advertise in the state, designed for that state etc. Advertising to a national market is not enough. 

5. Personal Jurisdiction and the Internet. Global availability for viewing is NOT enough. There must be something more that brings the forum state specifically in connection with the suit.

ii. Relationship. Meaningful connections are connected to both the forum and the claim.

1. Step 1. But-For Test. But-for the action this would not have happened. If satisfied move to step 2. 
2. Step 2. Proximate Cause Test. Substantive relevance. Is the legal cause. If satisfied, done. If NOT, move to step 3.

3. Step 3. Substantial Connections test. A but-for cause that lies in the wake. Not the legal cause but a foreseeable consequence. 
(a) Nexus. Where a P is harmed while engaging in activities integral to the relationship the corporation sough to est. The nexus between the contact and the cause of action is sufficiently strong. 
iii. Fair Play. If the D could have expected to be sued in the forum on that claim

iv. Reasonableness. Are there other factors counseling against the exercise of jurisdiction? Would be unusual, presumption is that if other factors are met, it is reasonable. 
1. Factors considered: 
(a) Burden on the D where the burden is severe and the interest of the P is slight, 
(b) Forum state’s interest in adjudicating the dispute, 
(c) P’s interest in obtaining convenient and effective relief, 
(d) The interstate judicial system’s interest in the most efficient resolution of controversies, 
(e) The interests of other states in further their substantive policies.
· 12(b)(3) Improper Venue; Venue statutes only apply to federal courts. There are two types of venue statutes:

i. 28 U.S.C. §1391(b)(1)-  can bring in a judicial district of any one of the D, if the D’s are all residents of the same State where that district is. 
i. § 1391(c)(1) Residency, People. Resident of place they are domiciled. 
ii. § 1391(c)(2) Residency, Corps/Unincorps. ONE DISTRICT STATE
1. If D-whichever state they are subject to personal jurisdiction for this action. 
2. If P- state where their principle place of business is located. 
iii. § 1391(d) Residency, Corps/Unincorps. MULTI-DISTRICT STATES. 
1. Look at each district as if it were an individual state and apply minimum contacts test. If satisfied, then there is venue. Doesn’t have to be most substant’l.
(a) IF NO DISTRICT SATISFIES. Then corp. resides in district with the most significant contacts. 
iv. § 1391(c)(3) Non-Residents. Non-US residents can be sued in any district. Even U.S citizen non-residents. 
ii. 28 U.S.C. §1391(b)(2)-  Venue is proper in jurisdictions:
i.  that are a substantial part of the events
ii. That are where substantial parts of the property which is the subject of the action
iii. 28 U.S.C. §1391(b)(2)- If no such district ANY district where they are also subject to personal jurisdiction for this action. Pretty much only where events occurred outside of US and D’s are not residents of the same state. Or if minute actions in every district but no substantial part.
iv. § 1391(g) Multiparty, Multi-forum Litigation. —A civil action in which jurisdiction of the district court is based upon section 1369 of this title may be brought in any district in which any defendant resides or in which a substantial part of the accident giving rise to the action took place. 
· 12(b)(6) Motion to Dismiss Failure to State a Claim Upon Which Relief can be Granted. Every defense to a claim for relief in any pleading must be asserted in the responsive pleading if one is required. BUT a party may assert this defense by motion.
i.  Identify the elements of the claim the plaintiff is trying to assert. 

ii. Get rid of all the conclusory allegations from the complaint

iii. Court asks whether each of the elements of the P’s claim found adequate support in the remaining factual allegations. 

V. PERSONAL JURISDICTION. The power of a court to exercise its authority and enter a binding judgment against a defendant. 

a. Importance: court cannot proceed against you without PJ.
b. Statute. Has to be a statute that allows the court to proceed against you in that state

1. Every state has such a statute. 

c. Applying Personal Jurisdiction. When trying to apply personal jurisdiction the court must:

1. Apply State Statute. Must find the state statute and see if it applies to the current issue/case.

2. Comply with Due Process. The application of the statute must comply with the due process.

d. PJ formula. Looks at the meaningful contacts that give rise to the expectation of being sued in the forum state (contacts & reasonableness), PLUS fair play & substantial justice.

e. 2 Categories of Personal Jurisdiction: The two categories are traditional jurisdiction and minimum contacts (modern approach). 

1. Traditional basis. All listed automatically still satisfy the due process and satisfy the personal jurisdiction, except Quasi in Rem:

· Physical presence (transient jurisdiction) - if physically present within the territory, then that court has jurisdiction over you.

i. this principle limits the jurisdiction to the territory borders under this theory

ii. can’t be tricked into the state

· Voluntary Appearance- if you show up in court without making an objection to the jurisdiction

i. Exception: Special appearance. Appearance to contest jurisdiction.

ii. Forum Selection Clauses. Contractual agreements predetermining the legal forum. 

· Consent to service on an Agent. Can be express or implied. 
i. Express- executes a document designating an agent in the state

ii. Implied- not so popular

· Domicile: People only have one, you can have a bunch of residences but only one domicile. Everyone has a domicile.
i. Moving. If you move but don’t est. a new domicile, then you can still be sued in the old state of your prior domicile. 

· In Rem: Jurisdiction exercised over property in the state. Against the property itself and the entire world. 

i. Ex. Car seized by the gov’t b/c it was used in a crime. Car is condemned. Would have a case against the car and it becomes the property of the US. Case is against the property and any who would claim title it. 

ii. Condemnation, seizure, bankruptcy, probate, 

· Quasi in Rem: sue a person through their property (NOT AUTOMATICALLY DUE PROCCESS, has limitations)

i. Attach the property through the courts and use it to gain jurisdiction. 

ii. Ex. Guy hits you, lives in NY but he has an art gallery in the state, so you can attach the property to the case and gain jurisdiction to sue in that state. 

2. Statutory Basis. Long Arm Statutes. For a court to exercise jurisdiction over a nonresident D there must be an applicable statute authorizing it to do so. These statutes are called long-arm statutes. 
· There are two kinds:

i. Tailored/specific-act statutes: limits the jurisdiction to specific circumstances. Tries to delineate what extra-territorial jurisdiction can be exercised. 

i. These statutes might deny some type of cases. E.g. NY does not recognize extra-territorial jurisdiction for defamation causes of action

ii. Would have to first satisfy the NY statute, and then see if it satisfies due process.

iii. Two steps:

1. Statute must be satisfied, and

2. Minimum contacts test

ii. Due-process statutes: Jurisdiction can be asserted to the maximum extent permitted by the Constitution. 

i. Only need to see if it satisfies due process requirements. 

· Long-Arm Statutes. Allows courts of the state to reach beyond their territory. Federal courts borrow the long-arm statute of state where they sit.

i. Rule 4(k)(1)(a). Allows federal court to reach beyond their territory & requires if no other statute, to borrow the long-arm statute of state where they sit.
i. Long-arm statute of state where federal court sits + 14th Amendment
ii. Rule 4(k)(1)(b). Bulge Rule. Parties can be served anywhere within 100 miles of the federal court, regardless if the court sits in another state.
· Federal Long-Arm Provisions. If a state court could obtain personal jdx over an out-of-state defendant under the state’s long-arm statute and consistently with the 14th Amendment, the federal court may do so as well.

i. Rule 4(k)(1)(c). Allows federal courts to exercise personal jdx when authorized by a federal statute.

ii. Rule 4(k)(2). Allows federal courts to obtain personal jdx through worldwide service of process on claims brought to vindicate federal rights, if the plaintiff can show that the defendant is not subject to jdx under the laws of any state and that the exercise of jdx is constitutional.

i. Seeks to enhance the ability of plaintiffs suing on federally created rights to do so in the US instead of having to sue abroad or forsake their claims entirely.

iii. Minimum Contacts at the National Level. If a federal court uses a federal long-arm provision, the constitutionality of the exercise of jdx is measured by the Due Process Clause of the 5th Amendment.

i. Focus on national contacts, not just its contacts with the state in which the federal court is located.

· Specific Jurisdiction Test. The claim must arise from (or be related to) the defendant’s contacts with the forum.
i. See if statute applies

ii. Apply Minimum connections test. 

iii. Is Jurisdiction Reasonable?

i. Strong presumption created by satisfying b) that the jurisdiction is reasonable. D can attempt to rebut that presumption. 

ii. Have to come up with a compelling case to est. that it is unreasonable. Very rare.

iv. Are there other factors counseling against the exercise of jurisdiction?
3. Minimum contacts- Where a business has continuous and systematic contact with a state and a claim arises from that contact there is personal jurisdiction in that state.
Range of contact for est. personal jurisdiction:
What is fair play and substantial justice? VERY DEPENDANT ON THE FACTS. Is it reasonable (relevant)?

	NO
	MAYBE
	YES, mostly (specific jdx)
	ALWAYS (general jdx)

	Zero Contact
	Isolated/Single/Sporadic Contacts
	Continuous and Systematic
	So substantial

	Not enough
	Unrelated = NO

Related = MAYBE

Depends on the quality of the facts.

Do they give rise to the cause of action?
	Consistently, ongoing, planned contact, intentional, going on over a period of time.

Related = YES

Unrelated = NO
	Pretty much a citizen.

Even if unrelated, yes.

They are considered to be “at-home”

Rare/hard to establish.


· International Shoe v. Washington (1945)- Where a business has continuous and systematic contact with a state and a claim arises from that contact there is personal jurisdiction in that state. Sued for employee taxes for deliberate sales over 10 years in the state. Jurisdiction granted. 

i. “Due process requires only that in order to subject a defendant to a judgment in person, if he isn’t present within the territory of the forum, he has certain minimum contacts with it such that the maintenance of the suit does not offend traditional notions of fair play & substantial justice.”

i. Connecting factors & reasonable expectation

ii. In order for a court to have personal jdx, they must show minimum contacts within the forum state that would reasonably notify the defendant that they could be sued in the forum state.

i. Elements:

1. Minimum contacts

2. Reasonableness (relevancy)

· J. McIntyre Machinery v. Nicastro. Defendant pursued sales in the US and the cost and nature of the product was so substantial that it put defendant on notice of being sued in the forum state. 
i. Application of International Shoe
i. What are the connecting factors that establish how the relationship between the defendant and the forum state?

ii. Do these contacts show minimum contacts sufficient to put defendant on notice & also be “fair play & substantial justice” for the defendant to be sued in that jdx?

ii. Main Ideas:

i. Justice Kennedy – “Targeting the state” PLUS PLUS (additional requirements)

1. Manifestation of intent to submit to the power of the sovereign

(a) What do you have to do to submit?

ii. Justice Breyer (concurrence) – Single sale shouldn’t be sufficient

1. Inconsistent with International Shoe & the cases he cites

(a) International Shoe = a single act if meaningful could be enough

- Why? The quality of the contact gives rise to being sued in the forum state.

iii. Justice Ginsburg (dissent) – new formula

1. If you treat the U.S. as a single market, the defendant should expect to be sued in any state where their product was sold.

(a) Reasonableness

(b) Fairness

(c) Litigational conveniences

· Daimler v. Bauman. Continuous & systematic contacts so substantial that the contacts don’t need to be related to the claim.

i. Defendant is at-home in the forum state

i. A corporation is at-home if:

1. Incorporated 

2. Principal place of business

3. Exceptions:

(a) So substantial & of such a nature that it gives rise to a right of action

· ONLY ONE MINIMUM CONTACTS TEST REGARDLESS OF CONTEXT:
i. Quality and Quantity. Examine nonresident D connection to the forum 
i. Purposeful Availment is mostly required: It is satisfied where the contacts proximately result from the actions by the D himself that create a substantial connection with the forum state. Burger King Corp. v. Rudzewicz (1985)

1. Facts of the case will give rise to the reasonable expectation of being sued in the forum state.

2. Even if you don’t know or intend for it to create a contact a reasonable person would be aware. 

3. Are the contacts purposeful and meaningful enough that you would expect to be sued there?

(a) Connection (contacts) must be: (in order to give rise)

- Meaningful

- Purposeful

- Substantial

- Significant

- Intentional

- ***QUALITY***

(b) Operative facts linking defendant to forum state = meaningful connectives giving rise to reasonable expectation of being sued

4. Quality approach

(a) Realistic appraisal of the facts


- Prior negotiations

- Future contacts

- Terms of the contract

- Parties’ actual course of dealing

(b) Requires a judgment of the facts

- FACT DRIVEN

5. P cannot be the only link between the defendant and the forum. 

(a) Relationship must arise out of contacts that the defendant himself creates in the Forum State. Mere knowledge that someone resides in a state is not enough. Walden v. Fiore (2014)
ii. Stream of Commerce Test. (Justice Brennan, minority opinion) Is a way to satisfy the minimum contacts test within a certain context. Still needs a meaningful, related contact just different contexts.

1. Product is manufactured in one state and then distributed into a foreign state for resale and then sold into another forum state. 

2. Product is manufactured and then handed off to the distributor. 

3. Knowledge. It is important that the manufacturer knows that it is being distributed there. 

(a) Intended chain of distribution by the manufacturer who places the product into this chain to the distributor and then to the retailer with the knowledge that it will end up in the state where it is purchased by the consumer. 

4. “Regular and anticipated flow”- must be expected, not surprised, not a one-off. 

5. Stream of commerce ENDS IN THE STATE OF RETAIL
6. National Markets. When you try to sell products to the entire country, you will be liable for injuries in the states where you succeed in your sales and a person was injured by the item.
7. Asahi ( 3 approaches to the Stream of Commerce Theory
(a) Stream of Commerce Plus (Justice O’Conner, minority opinion). Same test but requires, “something more”. To promote it or distributed it there yourself. It should advertise in the state, designed for that state etc. Advertising to a national market is not enough. 
(b) Pure Stream of Commerce. (Justice Brennan, minority opinion). Just the placing of the product into the stream is enough for personal jdx. 

(c) “Volume & Hazardous Nature.” (Justice Stevens, minority opinion). Higher volumes and/or higher hazard would put defendant on notice.

(d) There was no agreement in the court, so no established law has been made.

ii. Relationship. Consider relationship between those connections and claim in the suit

i. It is not sufficient that the P established that the nonresident D has engaged in activity in or directed towards the forum state. The P must also show that the claim is related to the D’s forum contacts. Consider relationship between those connections and claim in the suit

1. First see if it satisfies the “but for test”

2. If it does, see if it satisfies the “proximate cause test”

(a) if it does, then you’re done

(b) if it doesn’t back up and see if it satisfies the “substantial connections test”
3. Meaningful Connections are connected to both the forum and the claim.
4. But-For Test. But-for the action this would not have happened. (Loose)
(a) Can be anything – i.e. the Big Bang theory

(b) But for this there wouldn’t be a claim

5. Substantial Connections test. A but-for cause that lies in the wake. Not the legal cause but a foreseeable consequence. (Medium)

(a) Meaningful connection between contacts & forum to give notice to the defendant

6. Proximate Cause Test / Substantive Relevance. Is the legal cause. Nowak v. Tak. (Tight)
(a) Proximate Cause:

- The facts are legally relevant because they caused the injury

- Establishes liability

(b) Substantive Relevance:

- Legally relevant

7. Nexus. Where a P is harmed while engaging in activities integral to the relationship the corporation sough to est. The nexus between the contact and the cause of action is sufficiently strong.  Nowak v. Tak
(a) E.g. Wife drown in HK pool after they advertised to them to stay there. Husband sues in MA. Nowak v. Tak How (1997).
iii. Fair Play & Substantial Justice. If the D could have expected to be sued in the forum on that claim.
iv. Reasonableness. Are there other factors counseling against the exercise of jurisdiction? Would be unusual, presumption is that if other factors are met, it is reasonable. 

i. Burden on the D

ii. Forum state’s interest in adjudicating the dispute.

iii. P’s interest in obtaining convenient and effective relief. 

iv. The interstate judicial system’s interest in the most efficient resolution of controversies. 

v. The interests of other states in further their substantive policies. 

vi. Asahi Metal v. Superior Ct of Ca. (1987) All that remains of suit is an indemnification claim. Burden on D is severe. Interest of P are slight (not even a CA resident). State’s interest is also slight.
v. As a result of this flexibility, courts are not very strict.
i. Less demanding when factors are easily met

ii. You can have tight or loose contacts & still have PJ

4. General jurisdiction: Connections such that the out of state corporation is at home in the forum state. (no relatedness/reasonableness). 
· Three ways:

i. Incorporated in the state

ii. Principal office in the state

iii. EXCEPTION: Substantial amount of the business is done in the state so that they are at home there (higher standard)

i. Daimler v. Bauman
1. Must be unique & exceptional. Looking for unique contacts that are so substantial that the defendant is on notice that they could be sued in the forum because they are “at home”
2. How do you decide where the exceptional case is?

(a) Comparative analysis:

- Contacts in the forum state against the other states

(b) Proportionality Test:

- % of revenue in forum state compared to other states

· General jdx does not require the connection between the claim & the forum state. It is reasonable to exercise jdx.

i. Why?

i. Because the defendant is so present in the forum state that they can expect to be sued on any claim in the forum state.

VI. CHALLENGING JURISDICTION. Plaintiff generally bears the burden of proof for jurisdiction. 

a. Types of Challenge. There are two types of challenges, either direct or collaterally:

· One Chance. Regardless of the challenge chosen, you only get one chance to do it. There are two apples but you can only take one bite from one of them. 

1. Direct Attack. A direct attack is a challenge in that same courts proceeding in which jurisdiction is sought to be recognized. 

· Method. It could be in the answer to the complaint, a 12 (b) (2) motion to dismiss, or in the appeal, after a default judgment (rule 60 (b)(4) re-enter a case if the judge decides the judgment is void.), etc.

· Appeals. If a court rules against you, you cannot appeal until the final judgment is entered. Still a direct attack on that proceeding. 

2. Collateral Attack. The jurisdictional challenge is raised in a different or collateral proceeding, often in a different court from the one that heard the suit in question

· Can only do it if you don’t show up in the initial proceeding and a default judgment was entered against you. 

· If you showed up, then you can’t collaterally attack because you either brought it up in the initial proceeding and lost, or you showed up and didn’t bring it up. 

· If judgment against you for jurisdiction, can only appeal in that court, cannot appeal in the initial court proceeding.

II. SUBJECT MATTER JURISDICTION Subject matter: authority over the type of case. SMJ is a case by case basis. Court says to use your common sense.
a. General jurisdiction courts are presumed to have jurisdiction over all civil actions except those that are specifically excluded from its authority.

1. Most state courts have general jurisdiction

b. Limited jurisdiction courts have no such presumption, and only have jurisdiction over subject matters specifically vested in them.  

1. All federal courts are courts of limited jurisdiction. 

· Only subject matter that is permitted by the constitution & conferred on them by a statute.

2. Ex. of state courts with limited jurisdiction are family law courts, juvenile courts, etc. 

c. Cannot Be Waived. Can’t be waived (if you show up and don’t raise the issue, it cannot be waived.)

1. Raised at any Time. Can be raised at any time during the proceedings, any party, any judge can bring it up. 

· At judgment, proceedings, after judgment, at appeal, at the supreme court, etc.

· The court can raise subject matter jurisdiction itself. 

d. Subject matter jurisdiction is talked about in 3 different ways:

1. The type of legal issue

· Ex, civil claim, probate, marriage dissolution, etc.

2. The amount in controversy (min or max)

· Monetary value of the dispute between the parties.

· EX. Small claims court

3. Characteristics of the parties to the case
· Attributes of one or more of the parties to the suit

· Ex. P is the US government, D is a minor, etc.
e. Components. Subject matter has 2 components:

1. Constitutional component (Article III) - creates the Supreme Court and leave the power to create lower courts to Congress. 

· Article III, Section 1 courts created by Congress: District Courts, Circuit Courts of Appeals, all judges have life tenure, salary protections and can only hear cases under the 9 categories in Article III, Section 2. 

i. Article II, Section 2: 9 categories of “cases” and “controversy”, those:

i. Arising Under Cases. Arising under the Constitution, laws, and treaties of the US

ii. Diversity Cases. Between citizens of different states

· Statutory components:
i. §1331 – Federal Question Jdx
ii. §1332 – Diversity Jdx
III. FEDERAL QUESTION JDX - Title 28 U.S.C §1331 “General Federal Question Statute”: The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the US. (interpreted narrowly)

i. Actual Federal Ingredient Test- if there is an actual federal ingredient in the claim, the defense, the pre-trial motion, the post-trial motion etc, then it arises under Article III. 

ii. Made at the trial court level, they only look at the claim. 

iii. “really or substantially involves a dispute or controversy” as to a right which depends upon the construction or effect of the Constitution, law, or treaty of the US

i. Need the actual ingredient, not the potential ingredient. 

iv. Entire focus is on the plaintiff’s claim. Is the P’s claim about federal law, does it require the construction of the federal law?

i. Look at the P’s complaint and see if it is dependent on the application of federal law. 

v. Arising Under. Uses the term “arising under” differs from Article III. 

i. It is narrower, if you satisfy rule §1331, by definition you will satisfy Article III.
2. Federal Ingredient Test: Working through the problem: 

· Ask yourself, what is their claim? What do they have to prove? (the raw elements)
· Is there any part of the claim that depends on the validity/construction/effect of federal law?

3. Osborn v. Bank of the US (1824)
· Potential federal ingredient test: Whenever the case is truly about federal law or when federal law exists only as a potential issue lodged in the foundational background of the case it falls under federal jurisdiction in Article III (this is why court interpret §1331 so narrowly, otherwise the scope would be huge).

i. Federal law is lurking in the background, even if it never comes to the surface

ii. Very broad

i. Gives congress discretion

· Osborn test: Federal law is an ingredient in the original claim, since the bank is a creature of federal law, in the background of any claim is the question of whether the bank is constitutional
i. Even if no one raises it, if somewhere in the back of the claim there is a federal issue, then federal courts have jurisdiction. 

ii. Even if the issue was not a federal claim (in this case it was) it would still fall under federal jurisdiction. 

4. ShoShone Mining v. Rutter (1900). Used to be federal land not enough. The claim does not require federal law to resolve, requires local customs so long as they are not illegal. 

i. Is this a case that “arises under” Article III §2?

i. Can be lurking in the background

1. Standard = Federal Ingredient Test

ii. Is there enough to say that this “arises under” statute §1331?

i. For a case to arise under federal law for the purposes of §1331, it must be a substantial factor of the claim.

ii. Federal law must be interpreted / applied to resolve P’s claim.

iii. Cannot solely be a part of D’s defense.

1. Does not make case a federal question because it’s not part of the P’s claim.

5. American Well Works Co. v. Layne & Bowler Co. (1916) Libel suit against D. P claimed that he had threatened his customers with law suits because he infringed on the patent in the goods he sold.  While the truthfulness of the claims is a defense to the accusation it is not a part of the P’s case. A suit for damages to a business caused by a threat to sue under patent law is not itself a suit under patent law. 

· Holmes’ creation test: Claim created by the federal government? Yes, then federal courts have jurisdiction. If not, then no.

i. A suit arises under the law that creates the cause of action.

6. Smith v. Kansas. 

· The Smith court suggests that Holmes’ creation test is not that easy…

· Essential Federal Ingredient Test.
i. Success of P’s claim depends on the interpretation of whether the law is constitutional or not. 

i. Therefore, it is an actual ingredient in the forefront of the claim.

ii. Federal issue in D’s defense is NOT sufficient to make it essential to the claim.

7. Gully v. First National Bank (1936) To bring a case within the statute a right or immunity created by the Constitution or federal laws must be an essential element of the P’s cause of action.

· The right or immunity must be such that it will be supported if the federal laws are given one construction/effect and defeated if they receive another. 

i. Selective process pick out substantial and significant and lay other facts aside.

i. Somewhere in the back of every case is federal law, we need to be discerning and exercise good judgment. 

ii. The federal nature of the right to be established is decisive- not the source of the authority to establish it. 

1. Just because the authority to establish such a law or right comes from the federal government does not mean that the issue is resolved under that law. 

ii. DOES FEDERAL LAW MATTER IN THIS CASE, IS IT AN IMPORTANT ISSUE? Doesn’t have to be the only issue. 

· A genuine and present controversy, not merely a possible or conjectural one
i. The fact that you have a potential federal claim, if not asserted will not be sufficient to est. jurisdiction. 

· Well Pleaded Complaint Rule. Controversy must be disclosed upon the face of the complaint, unaided by the answer or the petition for removal. (ONLY LOOK AT CLAIM)
· Indeed, the complaint itself will not avail as a basis of jdx in so far as it goes beyond a statement of the P’s cause of action and anticipates or replies to a probable defense.

i. Anticipating D’s defense raising a federal question does not make it an essential federal ingredient.

8. Federal Tax Board.
· The Court introduced a mechanical distinction into the formula by dividing the jurisdictional landscape into two distinct fields:
i. Cases that fall within the “Creation Test”

ii. Those that involve an “essential federal ingredient”

i. It also created a potential policy-based trump on the exercise of federal question jdx, which has now been folded into the arising under doctrine.

1. Practicality and necessity

9. Gunn v. Minton (2013). State Issues. Is there any part of the claim that depends on the validity/construction/effect of federal law?

· Grable-Gunn Test: [only applies to state law claims, do not apply to claims created by fed. law]
i. Is it necessarily raised? “Essential Federal Ingredient”
i. Resolution of a federal patent question is “necessary” to Minton’s case. Because it hinges on whether the experimental use would have caused him to win his case.  

ii. Is it actually disputed? Do P & D interpret federal law differently? [Professor: doesn’t make sense because we are supposed to only evaluate the claim, not the defense, etc.]
i. Yes, court found that he did not adequately plead that it was only an experimental use. 
ii. Minton argues otherwise. 

iii. Is it a substantial? Importance to the federal system [pure question of law] / Policy trump from Federal Tax Board.
i. Court says no, it is not important to the federal system as a whole. There is no broader significance. Does it transcend this case?

iv. Capable of resolution in federal court w/o disrupting the federal-state balance? Would it open the floodgates in federal court for these kinds of claims? Policy trump from Federal Tax Board.
i. States have a significant interest in malpractice

1. However, this is about patent law. 

ii. Might discourage state courts and change the way they rule on malpractice cases. 
v. Outcome. No matter how the case within a case is resolved, it will not change the real-world result of the prior federal patent litigation. His patent will remain invalid. 

IV. DIVERSITY JURISDICTION. §1332 Limits Article III diversity jurisdiction like §1331 limits Article III subject matter jurisdiction.
a. Diversity cases are 1) controversies between citizens of different states, and 2) controversies between a citizen of a state and a citizen or subject of a foreign country. 3) controversies between citizens of different States and in which citizens of a foreign state are additional parties. 
b. Title 28 U.S.C. §1332 
(a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between—

(1) citizens of different States;

(2) citizens of a State and citizens or subjects of a foreign state, except that the district courts shall not have original jurisdiction under this subsection of an action between citizens of a State and citizens or subjects of a foreign state who are lawfully admitted for permanent residence in the United States and are domiciled in the same State;

(3) citizens of different States and in which citizens or subjects of a foreign state are additional parties; and

(4) a foreign state, defined in section 1603(a) of this title, as plaintiff and citizens of a State or of different States.

c. § 1332(a)(1) authorizes federal district courts to take original jurisdiction over four categories of diversity cases between citizens of different States. Requires two factors. 
1. Complete Diversity. Requirement is “complete diversity” between parties, such that no plaintiff is a citizen of the same state as any defendant. 

i. No P can be from same state as any D.

ii. Ex. Three defendants, 2 from NY one from CA. P is from CA. No complete diversity. 

· Determined at the Outset. Jurisdiction must be determined at the outset of litigation (when the case is filed) based off of the clear and simple complaint. 

i. Citizenship is based on domicile. Meaning it is determined based on objective factors that show that is your permanent place of residence. 

i. Residence (domicile)

ii. Intent to remain indefinitely

ii. Corporations. A corporation is a citizen potentially of two states.

i. State of Incorporation. They are a citizen of the state they were incorporated in.
ii. State of HQ. Citizen of the state where their primary place of business is located.

1. Usually the HQ, unless HQ is largely a figurehead. 

2. “Nerve center” – Hertz Corp. v. Friend
iii. Unincorporated Organizations. Organizations and associations that are not incorporated are deemed, for diversity purposes to be citizens of every state and foreign state of which any member is a citizen. 

i. Examples of these organizations are membership orgs, voluntary associations, HOA’s, partnerships, and many labor unions. Any organization not incorporated.

ii. Every state in which there is a member
· Complete Diversity only applies to literal П’s and literal △’s. It does not apply to 3P△’s.
2. Amount in Controversy. Requires the claim to exceed a certain amount that is named. ($75,000, i.e. $75,000.01). Determined at the time of filing based on complaint. Exclusive of interest and cost. Attorney fees may be considered if: a) contract, or b) statute requires it.
· Claimed in Good Faith. Court decides the amount in controversy from the face of the complaint at the time the complaint is filed, unless it appears or is in some way shown that the amount stated in the complaint is not claimed ‘in good faith’. Coventry Sewage v. Dworkin (1995).  Water bill was less, but not their fault, claim was made in good faith. 
i. Good faith requirement is both objective and subjective. 

i. Objective Requirement. Reasonable person would believe that the claim met the minimum.
ii. Subjective Requirement. P must also believe that the claim met the minimum. 

· Cannot Be Ousted. Once jurisdiction attaches, it is not ousted by a subsequent change of event.

i. Subsequent events- anything that happens after the case is filed to change the amount of the claim. Never defeats diversity jurisdiction.
vs.

ii. Subsequent revelations- Revelation of information that was available at the time the claim was filed but revealed after the filing. MAY defeat diversity jurisdiction IF there is a lack of good faith.
· Ousting. To oust, they must prove to a “legal certainty” that on the date the case was filed the amount did not exceed the statutory minimum. 

i. Legal certainty is a method through which to determine an absence of good faith.

· Absence of Good Faith. The mere fact that the amount never exceeded that statutory minimum is not enough, it is still required, but it also required that they prove the absence of good faith. 

3. Aggregation. Can add up the amounts of the relevant claims against one D to meet requirement. 
§1331 & §1332 are an Independent Basis of Jurisdiction ( POWER + OBLIGATION

· Must get in the door with one of these

· Major source of jdx

§1367 is a Dependent Basis of Jurisdiction ( POWER “CNOF” + DISCRETION

· Dependent on §1331/§1332

· “Supplemental Jdx” – jdx in addition to original jdx (§1331/§1332)

· Discretion = judicial economy, convenience, fairness to litigants

V. SUPPLEMENTAL JURISDCICTION. Supplemental jurisdiction 28 U.S.C. §1367 Always need one independent basis of jurisdiction (§1331 or §1332)
· If court has §1331/§1332 jdx over a claim, it may through supplemental jdx exercise jdx over claims that do not fall within the court’s federal question or diversity jdx
· State law claims that don’t satisfy federal question or diversity jdx
· Why?
· Efficiency of the court to hear all actions at once
· Fairness – access to justice
· P may not have a chance to put on evidence related to state law claim if separate court is required
· Must analyze jdx under each claim, court must have jdx over each right of action, otherwise claim must be severed and remanded.
· Subject matter jdx may be raised at any time.
· SBJ occurs on the day the case was filed.
(a) Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute, in any civil action of which the district courts have original jurisdiction (1331, or 1332), the district courts shall have supplemental jurisdiction over all other claims that are so related to claims in the action within such original jurisdiction (common nucleus of operative facts, such that it makes sense and one would expect them to be brought together.) that they form part of the same case or controversy under Article III of the United States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or intervention of additional parties.

· Gibbs v. UMW.
· Anchor claim – federal statute – jdx under §1331

· Federally created claim

· Not required for you to win on the anchor claim for the court to continue to exercise jdx over the supplemental jdx claims

· Cannot be a frivolous claim

· This case gives the court power to exercise supplemental jdx over state law claim

· Common nucleus of operative facts.
· The state law claims must contain a sufficient overlap of facts or law with the federal claim, so much so, that they look like one constitutional case.

· One independent claim (§1331/§1332) + set of operative facts

· Common nucleus of operative facts

 (b) In any civil action of which the district courts have original jurisdiction founded solely on section 1332 of this title, the district courts shall not have supplemental jurisdiction under subsection (a) over claims by  plaintiffs against persons made parties under Rule 14, 19, 20, or 24 of the Federal Rules of Civil Procedure, or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction over such claims would be inconsistent with the jurisdictional requirements of section 1332.

· Kroger v. OPPD. Diversity only joinder by Plaintiff.
· When P sues D with complete diversity & waits for D to implead a 3rd party defendant that doesn’t have complete diversity, the П responds by filing a Rule 14 claim against the 3P△, there is a possibility to circumvent the complete diversity requirement.

· Potential for evasion

· Supplemental jdx no longer applies and cannot be used to establish jdx over the non-diverse party.
· EX: P sues D, D files impleader of 3rd D who resides in same state as P, no longer complete diversity, supplement jdx no longer applies

· However, if what the P is doing is in response to the D, then there is no potential for evasion.
· П cannot sue a § 1332 diverse party and a non-diverse party and use supplemental jdx to establish jdx over the non-diverse party.

· The following scenario does NOT violate Kroger:

· П sues diverse △
· △ files a counterclaim against П

· П impleads a non-diverse 3P△ 

· The following scenario DOES violate Kroger:

· П sues diverse △, has a claim against a non-diverse △, however, waits until △ impleads

· △ impleads the non-diverse △ 

· П files a claim against non-diverse △ under Rule 14(a)(3)
(c) The district courts may decline (discretion) to exercise supplemental jurisdiction over a claim under subsection 
 (a) if—
(1) the claim raises a novel or complex issue of State law, (don’t want fed courts deciding new State laws)
(2) the claim substantially predominates over the claim or claims over which the district court has original jurisdiction, (State law is overly complex, colors entire action)
(3) the district court has dismissed all claims over which it has original jurisdiction, or (no federal claims left, dismissed all the claims that have independent basis of jurisdiction)
(4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction. (catch-all, extraordinary circumstances)
· Gibbs v. UMW
· The court is given discretion to exercise supplemental jdx over state law claim

· Reasons to hear case:

· Judicial economy

· Convenience to parties

· Fairness to litigants

· Reasons to dismiss:

· Revelation of unknown state claims

· Jury confusion

a. If some parts of a claim (already with independent basis of jurisdiction) are state claims, then they can also be under jurisdiction under the supplemental jurisdiction doctrine (used to be called the pendant/ or ancillary jurisdiction).

1. Pendant jurisdiction permits fed. courts to take jurisdiction over rights of action asserted by the original plaintiff 
2. Ancillary jurisdiction, is the same for claims asserted by a person other than the original plaintiff. 
b. Supplemental Jurisdiction Test. When determining if a federal court has the power to hear these state law claims, the issue is determined from the outset, when the claim is filed.
1. Need an independent basis of jurisdiction (§§1331 or 1332) that is substantial (not frivolous)
2. Does the state law right of action arise out a common nucleus of operative fact?
· To establish supplemental jurisdiction amongst the rights of action there must be a “common nucleus of operative facts.” 
i. Are the operative facts of the federal right of action part of the operative facts of the other rights of action? AND
ii. Would you expect to have them resolved in the same case? 
3. Discretionary. Even if these standards are satisfied supplemental jurisdiction is still discretionary. Discretion is maintained throughout the proceedings.  United Mine Workers of America v. Gibbs (1996) Wrongful strike against third party. 
· Only type of jurisdiction that is discretionary. 

· Examples. 

i. State Claim Predominates. if the state claim predominates, or
ii. Confusing. If the introduction of the federal issue or state issue together would confuse the jury, 
iii. Difficult. if state law is complex or novel (previously untried)
iv. Federal Claim Dismissed. Not determinative, but is a factor.
i. The earlier that it was dismissed the stronger the factor
c. §1331 approach:

1. Requires that the case arises under federal law

2. Common nucleus of operative facts

3. Discretion of court (judicial economy, convenience, fairness to litigants, etc.)

d. §1332 approach: Owen v. Kroger (1978) citizens from Iowa on both sides, he hid it but still too much thrown out. 
1. Requires diversity, and complete diversity. ONLY APPLIES TO CLAIMS BY PLAINTIFFS
· CANNOT GET AROUND THE COMPLETE DIVERSITY RULE. 

i. Potential Evasions. Even potential evasions of the rule are too much. 

· In Kroger, the joinder device was inconsistent with the rule and seemed like a way to get around the rule.

2. Common nucleus of operative facts

3. Discretion of court (judicial economy, convenience, fairness to litigants, etc.)
VI. REMOVAL JURISDICTION- A version of original jurisdiction that only a defendant can employ. The power of the court to hear a case that the P filed in state court but could have been filed in federal court because the federal court has SMJ or Supplemental Jdx.
a. §1441 Removal of Civil Actions [when a case is removable]
(a) Generally, —Except as otherwise expressly provided by Act of Congress, any civil action brought in a State court of which the district courts of the United States have original jurisdiction, may be removed by the defendant or the defendants, to the district court of the United States for the district and division embracing the place where such action is pending.

1. Applies to both fed question and diversity cases
2. Original jdx through §1331/1332/1367
3. USDC embracing the state court
4. Venue becomes proper in the USDC
· No reference to §1391 needed
5. Allows D or D’s to remove a civil action from state court if the case is one that could have been filed in federal court originally if the P had wanted. 
· Whole case must have been able to be pursued under federal law (Fed Q, diversity, sup. Juris)
· Unanimity Requirement- ALL defendants must unanimously consent to removal.  
(b) Removal Based on Diversity of Citizenship. —limits diversity removal ONLY
(1) In determining whether a civil action is removable on the basis of the jurisdiction under section 1332(a) of this title, the citizenship of defendants sued under fictitious names shall be disregarded.

· Fictitious names
· Plaintiff not award of defendant’s identity
· Cannot destroy diversity 
(2) A civil action otherwise removable solely on the basis of the jurisdiction under section 1332(a) of this title may not be removed if any of the parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought.

· Forum-state doctrine
· No defendant can be from the forum state. 
· This limits diversity removal, NO DISCRETION. 
· If any Ds properly joined and served is a citizen of the forum-state it is not removable
· EX: claim filed in CA
· P = ME
· D1 = NY
· D2 = CA
· Could only by removed if claim had been filed anywhere besides NY or CA
· No longer worried about bias since D is a citizen of the forum-state, so no need to remove
(c) Joinder of Federal Law Claims and State Law Claims. — ONLY APPLIES IF 1441(a) does not!
(1)  If a civil action includes—

(A) a claim arising under the Constitution, laws, or treaties of the United States (within the meaning of section 1331 of this title), and

· Have a federal claim arising under §1331
(B) a claim not within the original or supplemental jurisdiction of the district court or a claim that has been made nonremovable by statute, the entire action may be removed if the action would be removable without the inclusion of the claim described in subparagraph (B).

· State law claim that doesn’t share a common nucleus of facts with the federal claim

· No supplemental jdx 

(2)  Upon removal of an action described in paragraph (1), the district court shall sever from the action all claims described in paragraph (1)(B) and shall remand the severed claims to the State court from which the action was removed. Only defendants against whom a claim described in paragraph (1)(A) has been asserted are required to join in or consent to the removal under paragraph (1).

· Federal court MUST sever & remand

· Severing the non-removable claim is NOT discretionary. 
· DOES NOT require the consent of all D’s. Only the D’s to the federal 1331 claim. 

· When there is a removal under §1441(c), not all Ds have to join and consent, ONLY the Ds where there is a federal claim against them

b. §1446 Procedure for Removal of Civil Actions

(a) Generally, — A defendant or defendants desiring to remove any civil action from a State court shall file in the district court of the United States for the district and division within which such action is pending a notice of removal signed pursuant to Rule 11 of the Federal Rules of Civil Procedure and containing a short and plain statement of the grounds for removal, together with a copy of all process, pleadings, and orders served upon such defendant or defendants in such action.
· need to file a notice of removal in the district court/division of the district court where the action is pending. 

· Notice of removal: §1441(c) ( only §1331 defendants
· Filed in the proper USDC
· Short & plain statement for the grounds of removal (SMJ)
(b) Requirements; Generally,
(1)  The notice of removal of a civil action or proceeding shall be filed within 30 days after the receipt by the defendant, through service or otherwise, of a copy of the initial pleading setting forth the claim for relief upon which such action or proceeding is based, or within 30 days after the service of summons upon the defendant if such initial pleading has then been filed in court and is not required to be served on the defendant, whichever period is shorter.
· Within 30 days after receipt by defendant
(2) .
(A) When a civil action is removed solely under section 1441(a), all defendants who have been properly joined and served must join in or consent to the removal of the action.
· 1441 (a) Unanimity Requirement- requires the joining or consent of all defendants in removal. 

· Each defendants named and served

(B) Each defendant shall have 30 days after receipt by or service on that defendant of the initial pleading or summons described in paragraph (1) to file the notice of removal.
· Each defendant has 30 days
(C) If defendants are served at different times, and a later-served defendant files a notice of removal, any earlier-served defendant may consent to the removal even though that earlier-served defendant did not previously initiate or consent to removal.
· D whose 30 days are over, may still join/consent to removal with D who is within 30 days
(3) Except as provided in subsection (c), if the case stated by the initial pleading is not removable, a notice of removal may be filed within thirty days after receipt by the defendant, through service or otherwise, of a copy of an amended pleading, motion, order or other paper from which it may first be ascertained that the case is one which is or has become removable.
· 30 days from amended complaint, motion, order, etc.
(c) Requirements; Removal Based on Diversity of Citizenship. —
(1) A case may not be removed under subsection (b)(3) on the basis of jurisdiction conferred by section 1332 more than 1 year after commencement of the action, unless the district court finds that the plaintiff has acted in bad faith in order to prevent a defendant from removing the action.
· limits removal of DIVERSITY CASES to one year from commencement unless bad faith.
(2) If removal of a civil action is sought on the basis of the jurisdiction conferred by section 1332(a), the sum demanded in good faith in the initial pleading shall be deemed to be the amount in controversy, except that— (method for calculating amount in controversy)
(A) the notice of removal may assert the amount in controversy if the initial pleading seeks
(i) nonmonetary relief; or
(ii) a money judgment, but the State practice either does not permit demand for a specific sum or permits recovery of damages in excess of the amount demanded; and
· statute forbids it
(B) removal of the action is proper on the basis of an amount in controversy asserted under subparagraph (A) if the district court finds, by the preponderance of the evidence, that the amount in controversy exceeds the amount specified in section 1332(a).
· D can make an assessment & include in the removal.
(3) .

(A) If the case stated by the initial pleading is not removable solely because the amount in controversy does not exceed the amount specified in section 1332(a), information relating to the amount in controversy in the record of the State proceeding, or in responses to discovery, shall be treated as an “other paper” under subsection (b)(3).
(B) If the notice of removal is filed more than 1 year after commencement of the action and the district court finds that the plaintiff deliberately failed to disclose the actual amount in controversy to prevent removal, that finding shall be deemed bad faith under paragraph (1).
(d) Notice to Adverse Parties and State Court. —Promptly after the filing of such notice of removal of a civil action the defendant or defendants shall give written notice thereof to all adverse parties and shall file a copy of the notice with the clerk of such State court, which shall effect the removal and the State court shall proceed no further unless and until the case is remanded.
· Requires the removing party/parties to provide prompt written notice of removal to all adverse parties and to file a copy of the notice with the clerk of the State court. 
c. §1447 Procedure After Removal Generally

(a) In any case removed from a State court, the district court may issue all necessary orders and process to bring before it all proper parties whether served by process issued by the State court or otherwise.

(b) It may require the removing party to file with its clerk copies of all records and proceedings in such State court or may cause the same to be brought before it by writ of certiorari issued to such State court.

(c) A motion to remand the case on the basis of any defect other than lack of subject matter jurisdiction must be made within 30 days after the filing of the notice of removal under section 1446(a). If at any time before final judgment it appears that the district court lacks subject matter jurisdiction, the case shall be remanded. An order remanding the case may require payment of just costs and any actual expenses, including attorney fees, incurred as a result of the removal. A certified copy of the order of remand shall be mailed by the clerk to the clerk of the State court. The State court may thereupon proceed with such case.

· When a case is removed improperly, court must remand back to state court for the following defects:

· Procedural defect, OR

· 30 days to remand

· Lack of SMJ

· No time limit

(d) An order remanding a case to the State court from which it was removed is not reviewable on appeal or otherwise, except that an order remanding a case to the State court from which it was removed pursuant to section 1442 or 1443 of this title shall be reviewable by appeal or otherwise.

(e) If after removal the plaintiff seeks to join additional defendants whose joinder would destroy subject matter jurisdiction, the court may deny joinder, or permit joinder and remand the action to the State court.

d. Ettlin v. Harris, et al. Filed in State court.
1. 9th Circuit Rule: attorney of record can sign & indicate all other Ds who join & consent
2. Federal court’s order of remand is not reviewable on appeal
· EXCEPTION: when it was a discretionary removal.
VII. VENUE. Venue statutes only apply to federal courts. Venue is the geographical location within the state where the case is filed. There are two types of venue statutes:
a. 28 U.S.C. §1391-  a general statute that applies to most diversity and federal question cases.
a) Applicability of Section. —Except as otherwise provided by law— [scope – when does it apply?]
1) This section shall govern the venue of all civil actions brought in district courts of the United States; and

2) The proper venue for a civil action shall be determined without regard to whether the action is local or transitory in nature.

b) Venue in General. —A civil action may be brought in— [options]
1) a judicial district in which any defendant resides, if all defendants are residents of the State in which the district is located; 
i. CAN ONLY USE IF ALL D’S FROM SAME PLACE. 
ii. §1391(b)(1) + §1391(c) + §1391(d)
2) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated; or

3) if there is no district in which an action may otherwise be brought as provided in this section, any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such action.

- pretty much only applies when the events happened outside of the US and the D’s are not all residents of the same state. 


- theoretically can also happen if there were minute actions in every district that add up to a big wrong but no district had a substantial part in the events. 

- Can assert venue jurisdiction in any district which any D is subject to the court’s personal jurisdiction with respect to such action. 

c) Residency. —For all venue purposes—Defines residency but also requires a venue granting statute.
1) a natural person, including an alien lawfully admitted for permanent residence in the United States, shall be deemed to reside in the judicial district in which that person is domiciled;

2) an entity with the capacity to sue and be sued in its common name under applicable law, whether or not incorporated, shall be deemed to reside, if a defendant, in any judicial district in which such defendant is subject to the court’s personal jurisdiction with respect to the civil action in question and, if a plaintiff, only in the judicial district in which it maintains its principal place of business; and
- applies only to corporations or other artificial entities in states with only ONE state district. 

- if a D then they reside in ANY district where they are subject to personal jurisdiction relating to this cause of action. 

- if a P then only resides in district where HQ are located. 

3) a defendant not resident in the United States may be sued in any judicial district, and the joinder of such a defendant shall be disregarded in determining where the action may be brought with respect to other defendants.

- even a US citizen who resides in a different country. 

- Aliens

d) Residency of Corporations in States With Multiple Districts.—For purposes of venue under this chapter, in a State which has more than one judicial district and in which a defendant that is a corporation is subject to personal jurisdiction at the time an action is commenced, such corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State (minimum contacts test), and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts.

- applies only to corporations or other artificial entities in states with MORE THAN one state district. 

- Doesn’t have to be the most substantial, just enough to satisfy personal jurisdiction (minimum contact, served there, HQ’s are there, incorporated there etc.) 

- No District Satisfies Minimum Contacts. Corporation will be deemed to reside in the district with the most significant contacts. 

- Any district within the State if sufficient contacts within that district as if it were a state & D is determined “at-home”. Graham v. DynCorp Inc.

- Analysis = Contacts + Reasonableness

VIII. TRANSFER OF VENUE. 
a. 28 U.S.C. §1404. Change of Venue Optimal Venue (goal is easy, expeditious, inexpensive litigation)
a)  For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought or to any district or division to which all parties have consented.
· Motion filed before proper venue & want to transfer to:

· Another proper venue, or

· Where parties have consented.

· Have to start with a proper venue. 

· Can bring to a place where jurisdiction could have been brought.  Only have to be requested by one party. 

· Proper venue determined by §1391.

· Can transfer to a court that doesn’t have personal jurisdiction IF all parties consent so long as the venue is proper. ALL parties must consent.

b) Upon motion, consent or stipulation of all parties, any action, suit or proceeding of a civil nature or any motion or hearing thereof, may be transferred, in the discretion of the court, from the division in which pending to any other division in the same district. Transfer of proceedings in rem brought by or on behalf of the United States may be transferred under this section without the consent of the United States where all other parties request transfer.

· Is at court’s discretion. Goal is easy expeditious, inexpensive litigation. Courts consider a Balancing Test / Gilbert Factors:
· Private interest factors:

· Strong preference for the plaintiff’s choice of forum

· The relative ease of access to sources of proof;

· Availability of compulsory process for attendance of unwilling, and the cost of obtaining attendance of willing, witnesses;

· Possibility of view of premises, if view would be appropriate to the action; and

· All other practical problems that make trial of a case easy, expeditious and inexpensive

· Public interest considerations:

· The administrative difficulties flowing from court congestion;

· The “local interest in having localized controversies decided at home”;

· The interest in having the trial of diversity case in a forum that is at home with the law that must govern the action;

· The avoidance of unnecessary problems in conflict of laws, or in the application of foreign law; and

· The unfairness of burdening citizens in an unrelated forum with jury duty

c) A district court may order any civil action to be tried at any place within the division in which it is pending.

b. Van Dusen Rule. FOR DIVERSITY CASES ONLY: federal courts have to apply state law for the state where the case was initially filed to the controversy. The application of initial law travels with the transfer. 

· DOES NOT apply to federal question cases. 

· EXCEPTION for diversity cases where the venue is proper BUT personal jurisdiction is lacking, then the substantive law does not travel with the case. 

c. 28 U.S.C. §1406. Cure or Waiver of Defects.
a)  The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, OR if it be in the interest of justice, transfer such case to any district or division in which it could have been brought.

· Venue is Improper. Applicable only when venue is improper.
· Transfer is Discretionary. Is at court’s discretion.

· Court may:

· dismiss – 12(b)(3)

· transfer to proper venue (no consent available)

· 12(b)(3) motion - Must usually be brought up in a 12(b)(3) motion to dismiss for lack of venue. The court itself could bring up the issue but rarely does. 

· Rule 12(b)(3) ( improper venue ( §1406(a) ( wrong venue ( dismiss OR transfer to proper venue per §1391(b)

· Substantive law for diversity cases does NOT travel with transfer, unlike §1404.

· “Could have been brought”. Must satisfy venue and personal jurisdiction. 

· No Consent Exemption. No exception for consent as with §1404.

· “Interest of Justice”. Does not consider the private interest factors in §1404. It is not a convenience or optimal venue transfer, only look to best serve the interest of justice. 

· Generally, justice requires transfer, not dismissal. (expeditious resolution, avoid Statute of limitations issues)

· if impropriety of venue in the original court is clear, court will be more likely to dismiss despite potential adverse consequences to the P.
d. Determining proper venue transfer:
1. Determine whether 1404(a) or 1406(a) apply.

· §1404 = proper venue ( proper venue OR venue of consent

i. §1391(b)

ii. Substantive Law does transfer

· §1406 = wrong venue ( proper venue

i. only triggered by rule 12(b)(3)

ii. no consent allowed

iii. substantive law does NOT transfer

2. Balancing Test:

· Convenience

· Interest of Justice

3. Review from Plaintiff’s Perspective

· Defendant has burden of showing venue should be transferred

· Deference to plaintiff’s original choice of forum

e. Forum Selection Clauses. Can be permissive or exclusive. 

1. Permissive Forum Selection Clauses. State a venue where a case MAY / COULD be filed. Discretionary.
2. Exclusive Forum Selection Clauses. State a venue where a case MUST / SHALL be filed. Nondiscretionary.
3. Determining whether the clause controls:

i. If applicable, and

ii. If valid / enforceable.

4. Parties cannot make venue a improper with a forum-selection clause. 

· If venue is proper outside of the forum-selection clause, then §1404 applies.

5. Modification to §1404(a). Looks more like a 1406(a) transfer…
· Only consider public interest factors

i. Forum-selection clause controls venue EXCEPT for unusual circumstances

ii. Private interest factors are waived because of the forum-selection clause

· Plaintiff no longer controls because of the forum-selection clause

· Does not transfer substantive law.

6. Public Interest Factor – Exceptional Case.
· EX: disaster devastated a town, there would be a strong interest to keep venue.

7. Transfer. The presence of a forum selection clause does not make other forums improper. As such they cannot be dismissed from a different forum using a §12(b)(3) motion or §1406. 

· §1404(a). Case can be transferred under §1404(a). The presence of a forum selection clause weighs heavily when applying the public interest factors. It is given controlling weight in all but the most exceptional cases.
IX. FORUM NON CONVENIENS. A common law doctrine that permits a court to decline to exercise jurisdiction if the suit may be filed in a more convenient forum abroad. DISCRETIONARY DISMISSAL.
a. Federal Courts Application.  May apply when more convenient forum is in a foreign country. To transfer to another state district, you would use 1404. 
b. State Courts Application. May apply when a more convenient forum is in a sister state or abroad. 

c. High Burden of Persuasion. Strong presumption in favor of the plaintiff’s choice of forum. 
1. Exception for foreign P’s. The presumption is much less for a foreign P who IS NOT a resident, mainly because it is not reasonable to assume the forum is more convenient. 
d. Test Applied. 
1. Is there an adequate alternative forum? Burden on D to prove. Low threshold.
i. Forum must have some sort of remedy AND 

· Can be lesser of harder to establish.  

ii. The defendant must be subject to service of process there, and courts can exercise jurisdiction there. 

- Court usually make D promise not to object to personal jurisdiction or statute of limitations when granting dismissal. 

· Appearance to remove does not on its own waive objection to P.J. can still raise at first appearance at new court.

- Unfavorable Change in Law. Only given substantial weight when the alternative forum is so inadequate that it is no remedy at all. 
2. Plaintiff’s choice controls, except when private and public factors outweigh.

3. Weigh the private and public interest factors. Gilbert Factors. Must be clearly in favor of transfer unless there is a lower presumption because P is a foreign non-resident. [WEIGH HEAVILY].
A. Private factors: evidence, witnesses, convenience of parties, relevant issues to parties. 
a. The relative ease of access to sources of proof.

b. Availability of compulsory process for attendance of unwilling, and the cost of obtaining attendance of willing, witnesses;

c. Possibility of view of premises, if view would be appropriate to the action; and

d. All other practical problems that make trial of a case easy, expeditious and inexpensive.

B. Public factors: Efficiency, congestion of courts, choice of law difficulties, interest of community (need for a jury), interest of court in resolving. 
a. The administrative difficulties flowing from court congestion;

b. The “local interest in having localized controversies decided at home;

c. The interest in having the trial of diversity case in a forum that is at home with the law that must govern the action;

d. The avoidance of unnecessary problems in conflict of laws, or in the application of foreign laws; and

e. The unfairness of burdening citizens in an unrelated forum with jury duty.

e. Review is deferential. Assuming the D.C. used the right standard, the decision will not be reversed on appeal unless the court abused its discretion. Very liberal, reasonable minds can differ. 

f. Piper Aircraft Co. v. Reyno. Removed from federal court to foreign court b/c P’s were foreign non-citizens, there was already litigation in the foreign forum, most of the witnesses and evidence were in the foreign forum, American courts and community had no interest in resolving, would have to apply Scottish law, and didn’t want to encourage foreign P’s to sue here who may only have an interest in benefitting from our law.  
1. Arguments against Forum non conveniens. 
· US laws are the best & should be applied here in the interest of justice.
· Both defendants are in US.
· Theory is US’s product liability.
2. Arguments for forum non conveniens.
· Sole purpose of filing in US was to take advantage of US laws.
POST-MIDTERM
X. ERIE DOCTRINE
a. Overview.

1. Federal Procedural Law ⇒ Law that governs the manner, means and methods of litigation.
2. State Substantive Law ⇒ Law that governs everyday life, i.e., tort, contract, property
3. Most cases, it’s a bright line between procedural & substantive, however, sometimes procedural bleeds into substantive.
· Functional overlap.
b. 4 kinds of procedural laws:

1. Constitution
2. Statutes
3. Rules / Regulations
4. Judge made/common law
c. Basic application:

1. Federal Court:
· Apply Federal procedural law
· State claim ⇒ apply state substantive law
· Federal claim ⇒ apply federal substantive law
2. State Court:
· Apply State procedural law
· State claim ⇒ apply state substantive law
· Federal claim ⇒ apply federal substantive law
d. The Erie Doctrine – Federal court will honor state law in diversity cases or supplemental jdx cases including statutory law, constitutional law and judge made law.
1. Only applies in diversity and supplemental jdx cases.
2. STANDARD:

· ERIE + KLAXON: A federal district court exercising jdx over a state-law claim must apply the same substantive law as would be applied by the courts of the state in which the federal district court sits.
3. Sometimes there is a conflict between the court of appeals of the state ⇒ the federal court must predict what the law is or may be certified.
4. Important that the federal law does not overreach into state law.
· Except where there is valid federal law applicable to the issue, the law to be applied in any case is the law of the state.
5. There is NO federal general common law, only federal common law, i.e., admiralty law
6. What are we looking for? Conflict between federal and state law.
7. Question: Is Federal procedural law creating state substantive law?
· If so, it cannot be applied because it violates the reserved powers doctrine.
8. Prior to the Erie Doctrine, Federal courts were making state law.
· General law ⇒ a law transcendent over all people that could be ascertained through thoughtful interpretation.
· Resulted in inconsistent interpretations.
9. Erie v. Tompkins ⇒ Citizen of PA was walking on a footpath along a railroad track. Train comes by with something protruding that chops his arm off. He files a personal injury claim in NY where Erie is incorporated in Fed Court under diversity jdx.
· D wanted PA law because there was a ruling that walking next to a railroad track is trespass. П denied that ruling but said that Fed Court must apply general law.
· Court held that Federal courts would honor state law in diversity cases, including judge made law and that there is no general law. Federal law is created by Congress, not Federal courts.
· Found general common law to be unconstitutional because Federal powers are reserved powers limited to the items in Article III. There was no power to create general law. General law was essentially creating state law.
e. Procedural v. Substantive Law

1. Problem: Does the procedural rule, as applied in this case, operate substantively? Does it violate the laws of the state?
· If so, violates reserved powers.
· Not an issue of labeling. Must analyze how the rule is applied/operates.
f. Certification to the state’s highest court.

1. If there is a question by the Federal court as to how the state court would rule because it is an issue of first impression or there are conflicting holdings, Federal court can certify to the state’s highest court.
2. The state court may accept the question and answer how they would rule.
3. Not an actual ruling. Just advice.
4. Not available in all states.
g. ANALYSIS:

1. Federal Statute – Track 1:

· When encountering a Federal statute that potentially conflicts with state law, apply the Track 1 test.
i. Federal procedural statutes: § 23 USC
· Test:

i. ISSUE: What is the issue? Identify broadly.
ii. POTENTIAL CONFLICT: Is there a state law that possibly conflicts with the federal law?
iii. SUFFICIENTLY BROAD: Is the Federal Statute sufficiently broad to control?
i. Does it apply in this situation?
iv. ACTUAL CONFLICT
v. CONSTITUTIONALLY VALID: Rationally capable of being classified as procedural?
i. Yes ⇒ apply federal statute
1. Federal statute supersedes the state law based on the supremacy clause of the constitution.
2. Statute CAN override state law.
ii. No ⇒ apply state law
iii. Determining constitutionality of procedural statute:
1. Power: Art. I & II ⇒ Congress invested with power to create lower court & procedures
(a) Very low threshold
2. TEST= rationally classifiable as procedural ⇒ could also look substantive …
vi. OUTCOMES:
i. If federal law is valid, then federal statute controls.
ii. If one of the above elements is not met, state law controls.
· When encountering a Federal statute, it is very easy to satisfy the test because Federal law preempts state law.
· Stewart v. Ricoh ⇒ Forum selection clause for court in Manhattan and Ricoh files suit in AL. Issue of whether the court should proceed with a § 1404 transfer based on the FSC. AL does not look favorably on forum selection clauses. SC applies test.
i. Is § 1404 sufficiently broad?
i. Yes, § 1404 applies to transfers from proper venue to proper venue and AL is a proper venue under § 1391(b)(2) and NY court is proper under § 1391(b)(1) and (b)(2).
ii. Is § 1404 valid?
i. Yes, because Congress has the power to create lower courts and the procedures by which they operate. § 1404 is a procedural statute because it has to do with transferring a case which is how the court operates rather than how people conduct themselves on a daily basis.
iii. Therefore, § 1404 controls. Do balancing test to determine whether or not to transfer. Fold the FSC into the balancing.
2. Federal Rule – Track 2:

· FRCP are promulgated by the Supreme Court.
i. Enabled by the Rules Enabling Act § 2072.
· Test:

i. ISSUE: What is the issue? Identify broadly.
ii. POTENTIAL CONFLICT: Is there a state law that possibly conflicts with the federal law?
iii. SUFFICIENTLY BROAD: Is the Federal rule sufficiently broad to cover the issue?
iv. ACTUAL CONFLICT: Is there a conflict with state law?
v. VALID: Is the Federal Rule law?
i. § 2072(a) - Rationally capable of being classified as procedural?
1. Manner, means, method of litigation.
2. Low threshold
3. Strong presumption of validity.
ii. § 2072(b) - Abridge, enlarge, or modify any substantive right?
1. Limitation on (a)
2. Additional requirement from Track I analysis …
3. Not the state procedural law, but the П’s claim.
4. High threshold
5. Strong presumption of validity.
6. Must give deference to the Federal validity unless it is clearly abridging a substantive right.
7. Does it add or subtract an element of the state law? If so, then not valid!
(a) FRCP / Regs. cannot even modify it.
8. Why were we not so concerned about this under Track I?
(a) Because Congress made the statutes & Congress does not trust the SC enough under Track II …
vi. OUTCOMES:
i. If valid and does not modify a substantive right, Federal law controls by virtue of REA.
ii. If one of the above elements is not met, state law controls.
· Hanna v. Plumer – Diversity case filed in MA following a car accident. П left service of process with the △’s wife because the △ was not home pursuant to Rule 4(d)(1) which allows service to a suitable adult at the △’s home. △ waited until the SOL had passed and filed an MSJ based on MA’s state law § 9 that requires in hand service within one year.
i. ISSUE: Was service proper?
ii. POTENTIAL CONFLICT: Rule 4(d)(1) & § 9
iii. SUFFICIENTLY BROAD: Yes, answers how you can serve.
iv. CONFLICT: Yes, state law doesn’t allow substituted service.
v. VALID:
i. § 2072(a) rationally procedural?
1. Yes, provides means, manner, method on how to serve
ii. § 2072(b) abridge, enlarge, or modify?
1. No, does not affect the tort elements: duty, breach, damages
vi. CONCLUSION: Federal Rule 4(d)(1) applies.
· Shady Grove v. Allstate Ins. – П alleges that they provided medical care to Miss. Galvez for injuries she suffered in a car accident. As partial payment for that care, Galvez assigned to П her rights to insurance benefits under a policy issued in NY by △. П tendered a claim for the assigned benefits to △, which under NY law had 30 days to pay the claim or deny it. △ paid, but not on time, and it refused to pay the statutory interest that accrued on the overdue benefits (2% per month).
i. ISSUE: Can this action be maintained as a class action suit?
ii. POTENTIAL CONFLICT: Rule 23 / § 901(b) 
iii. SUFFICIENTLY BROAD: Yes
iv. VALID: 
i. § 2072(a) – rationally procedural?
1. Yes, manner of litigating aggregate claims.
ii. § 2072(b) – abridge, enlarge, or modify?
1. Majority: No, it doesn’t affect how much the П will receive.

(a) Scalia: rejects dissent because of concerns over uniformity … limits to the text.
- Only way to do it is to see if its substantive …
- Prof: Wrong! Inquiry should not be whether its substantive
2. Ginsburg: Yes, enlarges remedy of what damages they can receive …
3. Stevens: only measure is the face of the rule ⇒ “facially valid”
(a) both approaches should be used to analyze whether there is a conflict:
- Text of the rule
- Policy behind the rule
4. OPEN QUESTION: Facially vs. Substantive
3. Federal Common Law – Track 3:

· Federal judges have an inherent authority from Art. III to create law where there is none …
· Applies to judge made doctrines like forum non conveniens and laches
i. May also apply when a rule is used but the rule requires a standard and does not identify that standard.
i. Ex: Gasperini – Rule 59 – “for any reason that has heretofore been granted.” Requires a standard of review and does not identify what standard to use. If it is not rules-based then it is judge-made.
· Test:

i. ISSUE: Identify the issue broadly.
ii. POTENTIAL CONFLICT: Is there a state law that possibly conflicts with the federal law?
iii. SUFFICIENTLY BROAD: Is the Federal rule sufficiently broad to cover the issue?
iv. ACTUAL CONFLICT: Is there a conflict with state law?
v. VALID:
i. § 2072(a) - Rationally capable of being classified as procedural?
1. Manner, means, method of litigation.
2. Low threshold
3. Strong presumption of validity.
ii. Refined Outcome-determinative Test ⇒ Erie/York Doctrine + Byrd Balancing Test + Erie’s Twin Aims
1. Erie/York Doctrine:
(a) In all cases where a federal court is exercising jdx solely because of the diversity of citizenship of the parties, the outcome of the litigation in the federal court should be substantially the same, so far as legal rules determine the outcome of a litigation, as it would be if tried in a State court.
(b) Apply at the forum-shopping stage:
- Does the federal law give the П a substantive advantage, i.e. York?
- Not looking at the outcome, but instead at the outset.
(c) Trying to avoid forum-shopping …
(d) The point of diversity jdx is not to get around State law barring recovery, but to prevent bias against the non-resident.
(e) Straightforward application of Erie + Klaxon ⇒ a federal court sitting in diversity is required to apply the same substantive law that a court of the forum state would apply.
2. Byrd Balancing Test - Even if you determine that federal law is outcome-determinative, you still must ask if there is an essential federal policy behind the rule that suggests it should be applied, then federal law should prevail. 
(a) Is state law clearly substantive?

(b) Even if deemed substantive, are there “affirmative countervailing considerations” that would trump any obligation to follow the state law?
- Is there an “essential characteristic” of the federal system
(c) Would the outcome be “Substantially affected by whether the issue was tried by federal or state law?”
3. Forum-shopping and avoidance of inequitable administration of the laws – Erie’s Twin Aims:

(a) Discouragement of forum-shopping, and

(b) Avoidance of inequitable administration of the laws.

iii. Previous Test: outcome determinative – anything that affects the outcome.

iv. Potential Test: outcome effective – Ginsburg standard that is slightly softer than refined. Anything that will change the damages.

vi. OUTCOMES:

i. If valid and does not modify a substantive right, Federal doctrine controls.

· Guaranty Trust v. York – York sues for breach of fiduciary duty. Court of appeals says the district court is not bound by the state SOL and can use the Federal doctrine of laches. Laches says a П can bring a lawsuit within a “reasonable time” from the perspective of the △. Judge made law – no rule for laches.

i. ISSUE: Was the case timely filed?

ii. POTENTIAL CONFLICT: SOL v. Doctrine of Laches

iii. SUFFICIENTLY BROAD: Yes, timeline of filing is exactly what laches is for.
iv. ACTUAL CONFLICT: Yes

v. VALID:

i. At the forum shopping stage, under state law there is no longer a substantive right because the SOL had passed. Under federal law, there was still a right. Therefore, it is making state law because it is creating a state right where there would not be one. Violates state’s rights.

ii. Alters the time frame for enforcement. Cannot alter elements, time or remedy.

XI. JOINDER OF CLAIMS & PARTIES
a. Joinder ⇒ a means/method through which you may aggregate multiple claims or multiple parties in a single court proceeding.
CLAIM JOINDER:
1. Rule 18(a) – Joinder of Claims. Provides that a П may join, as independent or alternative claims, as many claims as she has against a △. 

· BASIC CLAIM JOINDER
· Rule: A party asserting a claim, counterclaim, crossclaim, or 3rd party claim may join, as independent or alternative claims, as many claims as it has against an opposing party. 

· Foundational rule of joinder.
· Doesn’t talk about relationship between claims ⇒ very liberal.

· May be unrelated to each other!

· Party being joined must satisfy IBJ.

2. Rule 13(a) & (b) – Counterclaim. permits a △ to assert as a “counterclaim” any claim he may have against the П. Must satisfy IBJ. Interpreted in light of fairness. 
· COUNTERCLAIMS
· (a) Compulsory Counterclaim ⇒ file or its waived

i. (1) Exists at the time of service of pleading (answer)

ii. (a) Arises out of transaction or occurrence of opposing party’s claim

i. Similar to CNOF, but stricter.
ii. Logical Relationship Test – does it make sense for these to be brought together?

1. Whether the essential facts of the various claims are so logically connected that considerations of judicial economy and fairness dictate that all the issues be resolved in one lawsuit.

iii. (b) No 3rd party needed/jdx

iv. (2) Exceptions:

i. (A) Pending action; or

ii. (B) In rem/quasi in rem (attachment of property) + no other counterclaim filed

1. If you file a counterclaim, this exception disappears.

v. Once you have determined that the △ may file as a counterclaim, must analyze whether an IBJ can be asserted.

i. Some courts view 13(a) same transaction as narrower than § 1367 CNOF.

1. EX: Burlington RR case viewed the accident and the k as 2 separate transactions for purposes of 13 compulsory counterclaim but would have satisfied § 1367 CNOF.

ii. Some courts believe they are similar

1. § 1367(a) satisfied = Rule 13(a) satisfied
vi. Must be brought by △ at time of claim against △ or will be time barred.

i. Promotes efficiency.

·  (b) Permissive ⇒ can file it now or later

i. May be difficult to acquire IBJ if not premised on § 1331 or § 1332 because it will not arise from the same transaction and, therefore, not eligible for § 1367 supplemental jdx.
ii. May be brought at a later time and would not be barred because it does not arise from the transaction.

· Analysis:
i. Is there a joinder rule that allows it?

ii. Joinder Rule Analysis

i. Compulsory, or

1. Exists at the time of service of pleading (answer)

2. Arises out of transaction or occurrence of opposing party’s claim

3. No 3rd party needed/jdx

4. Exceptions?

ii. Permissive

1. If not compulsory, then permissive

iii. Basis for jdx?
i. § 1331

ii. § 1332

iii. § 1367

1. (a) – Original jdx + CNOF

2. (b) – Diversity Only Joinder by П

(a) Against – people made party through 14, 19, 20, 24

(b) Proposed to join/intervene by as П through 19, 24

3. Inconsistent w/ § 1332?

(a) CD

(b) AIC

(c) Joinder scenario from Kroger

4. (c) – Discretionary Dismissal

· Hart v. CPA – Hart defaulted on her JCP card and CPA started engaging in aggressive debt collection practices. Hart brought suit under FDCPA. CPA counterclaims with a breach of k for the credit card balance. Does the Federal court have jdx over the counterclaim?
i. The counterclaim is a state law claim, so there is no § 1331 FQ jdx and parties are not diverse, so no § 1332 diversity jdx. Can only establish jdx through § 1367 supplemental jdx. 

ii. Since Anchor Claim is not under § 1332, only need to satisfy § 1367(a) and (c) to establish supplemental jdx. Here, there was a CNOF but dismissed under § 1367(c) discretion for policy reasons.

3. Rule 13(g) – Crossclaim Against a Coparty.
· CROSSCLAIMS
· Rule: A pleading may state as a crossclaim any claim by one party against a coparty if the claim arises out of the transaction or occurrence that is the subject matter of the original action or of a counterclaim, or if the claim relates to any property that is the subject matter of the original action. The crossclaim may include a claim that the coparty is or may be liable to the crossclaimant for all or party of a claim asserted in the action against the crossclaimant.

· Never compulsory nor a mandatory rule.
· Claims filed by a party against [another party (coparty)] of the same status. 

i. П v. △1, △2
i. △1 v. △2 ⇒ permissive crossclaim
ii. △2 v. △1 ⇒ compulsory counterclaim
1. Now opposing parties ⇒ △2 must file a counterclaim against △1
2. Rule 13(a) & (b)
ii. Same applies to П’s
· Elements:
i. Coparties

ii. Same transactional occurrence of:

i. Original claim, or

ii. Counterclaim 

· Analysis:
PARTY JOINDER
4. Rule 20 – Permissive Joinder of Parties. 
· PERMISSIVE PARTY JOINDER
· Rule: (a) Persons Who May Join or Be Joined.
i. (1) Plaintiffs. Persons may join in one action as П’s IF:
i. (A) They assert any right to relief jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences;
ii. (B) Any question of law or fact common to all П’s will arise in the action.
ii. (2) Defendants. Persons – as well as a vessel, cargo, or other property subject to admiralty process in rem – may be joined in one action as △’s if:
i. (A) Any right to relief is asserted against them jointly, severally, or in the alternative with respect to or arising out of the same transaction, occurrence, or series of transactions or occurrences; and
ii. (B) Any question of law or fact common to all △’s will arise in the action.

· П only joinder rule, unless △ using Rule 13(h).
· Analysis:

i. Is there a joinder rule that allows it?
ii. Joinder Rule Analysis:

i. May join together same transaction occurrence/series

ii. Common question of law or fact
iii. Basis for jdx?

i. § 1331?

ii. § 1332?

1. CD

2. AIC = must independently satisfy

iii. Supplemental Jdx?

1. Anchor Claim?

2. § 1367(a) CNOF

3. § 1367(b) Diversity only joinder by П – § 1367 jdx ok if not all 3 satisfied
(a) Anchor claim is § 1332?

(b) Claims by П

- Against – people made parties through 14, 19, 20, 24; or
- Proposed to join/intervene by as П through 19, 24

(c) Inconsistent w/ § 1332?

- CD

- AIC

- Joinder scenario from Kroger

4. § 1367(c) Discretion

5. Rule 19 – Required Joinder of Parties.
· COMPULSORY PARTY JOINDER – Is there a party absent to the suit that is required to resolve the claim? Is it feasible to proceed without them?
· Motion 12(b)(7) – failure to join party under Rule 19 triggers Rule 19(a) & (b) analysis

· Rule:
i. (a) Persons Required to Be Joined if Feasible.
i. (1) Required Party. A person who is subject to service of process and whose joinder will not deprive the court of subject-matter jurisdiction must be joined as a party if:

1. (A) in that person’s absence the court cannot accord complete relief among existing parties; or

2. (B) that person claims an interest relating to the subject of the action and is so situated that disposing of the action in the person’s absence may:

(a) (i) as a practical matter impair or impede the person’s ability to protect the interest; or

(b) (ii) leave an existing party subject to a substantial risk of incurring double, multiple, or otherwise inconsistent obligations because of the interest.

ii. (2) Venue. If a joined party objects to venue and the joinder would make venue improper, the court must dismiss that party.
ii. (b) When Joinder is Not Feasible. If a person who is required to be joined if feasible cannot be joined, the court must determine whether, in equity and good conscience, the action should proceed among the existing parties or should be dismissed. The factors for the court to consider include;

i. (1) the extent to which a judgment rendered in the person’s absence might prejudice that person or the existing parties;

ii. (2) the extent to which any prejudice could be lessened or avoided by:

1. (A) protective provisions in the judgment;

2. (B) shaping the relief; or

3. (C) other measures;

iii. (3) whether a judgment rendered in the person’s absence would be adequate; and

iv. (4) whether the plaintiff would have an adequate remedy if the action were dismissed for nonjoinder.

· Analysis:
i. Rule 19(a) ⇒ Required + Feasible
i. 19(a)(1) – Is the absent party required?

1. 3 possible categories:

(a) 19(a)(1)(A) – complete relief to existing parties only if AP joined
(b) 19(a)(1)(B)(i) – harm to absent party – practically impair/impede interest
(c) 19(a)(1)(B)(ii) – harm to existing party – leaves EP subject to substantial risk
- Is absent party subject to multiple, double, or inconsistent liability?

2. REQUIRED ⇒ Move on

3. NOT REQUIRED ⇒ AP will not be joined

ii. 19(a)(1) + (2) – Is the joinder of that party feasible without violating the following?

1. Personal Jdx

2. Subject Matter Jdx

3. (Venue) – only if AP challenges + venue is improper
(a) Very rare, would only come up under § 1391(b) scenario

4. FEASIBLE ( & Required) ⇒ AP will be joined

5. NOT FEASIBLE ⇒ Move on to 19(b) analysis

ii. Rule 19(b) ⇒ In equity and good conscience …
i. Can the court proceed without the absent party:

1. Consequences for not joining AP:
(a) Is there harm to absent party if the court proceeds without them?

(b) Is there harm to the П if the court doesn’t proceed without the AP?
(c) Is there harm to the △ if the court does proceed without the AP?
(d) Is there harm to the judicial system?
2. Proceed without absent party?

(a) Yes ⇒ don’t dismiss & proceed without

(b) No ⇒ is there a way to fix the harm? #3

3. Remedies to ameliorate the harm in #1 when AP cannot be joined:

(a) Render judgment to protect

(b) Shape relief

(c) Ask absent party to voluntarily intervene

(d) Other creative joinder scenarios

ii. Possible outcomes:

1. Court can proceed without party ⇒ AP is DISPENSABLE ⇒ dismissal not required
(a) Case can be properly adjudicated without AP

2. Court cannot proceed without party ⇒ AP is INDISPENSABLE ⇒ court must dismiss
(a) Case cannot be properly adjudicated with AP

iii. Presumption:
1. The presumption of 19(b) is that the court should proceed with the case without the absent party

2. Court will look for ways to ameliorate the harm in order to proceed.
6. Rule 14 – Third-Party Practice. (a) When a Defending Party May Bring in a Third Party. 
· IMPLEADER 
· (a) When a Defending Party May Bring in a Third Party:
i. Rule:
i. (1) Timing of the Summons and Complaint. A defending party may, as third-party plaintiff, serve a summons and complaint on a nonparty who is or may be liable to it for all or part of the claim against it. But the third-party plaintiff must, by motion, obtain the court’s leave if it files the third-party complaint more than 14 days after serving its original answer.

1. Indemnity claims. 

2. Cannot use as a defense.
3. Essentially a claim that says if I am deemed to be liable, they are responsible for all or part of the claim against me.

4. Must get court’s permission to use Rule 14 ⇒ discretionary

5. Can only use it if the party is not already in the case

6. Once a party is impleaded, Rule 14 allows all kinds of other crossclaims and counterclaims.

(a) Ex: 3rd-party △ against the original △ or the original П.

(b) Original П against the 3rd-party △.

ii. Analysis:
i. Is there a rule that allows party to join?

1. Rule 14(a)(1)

ii. Joinder Rule Analysis

1. Same transaction/occurrence

2. Can party invoking the rule claim that the 3P△ is liable to it?

(a) 3P△ is liable for all or part of the claim being asserted against the defending party.
(b) EX: △ trying to invoke Rule 14 against 3P△ must show that non-party is liable to △. 

iii. Basic for jdx?

1. 1331

2. 1332

3. 1367 ⇒ if you satisfy Rule 14 (same transaction), you automatically satisfy 1367(a) CNOF requirement.

(a) May still be subject to 1367(b) Diversity Only Joinder or 1367(c) Discretion

iii. Rule:
i. (3) Plaintiff’s Claims Against a Third-Party Defendant. The plaintiff may assert against the third-party defendant any claim arising out of the transaction or occurrence that is the subject matter of the plaintiff’s claim against the third-party plaintiff. The third-party defendant must then assert any defense under Rule 12 and any counterclaim under Rule 13(a), and may assert any counterclaim under Rule 13(b) or any crossclaim under Rule 13(g).

iv. Analysis:
i. Is there a rule that allows joinder?

ii. Joinder Rule Analysis:
1. П may assert against the 3P△ any claim arising out of the same transaction/occurrence

iii. Basis for jdx?

1. 1331

2. 1332

3. 1367
· (b) When a Plaintiff May Bring in a Third Party:
i. Rule:
i. When a claim is asserted against a plaintiff, the plaintiff may bring in a third party if this rule would allow a defendant to do so.

ii. Analysis:
i. Is there a rule that allows a party to join?

1. Rule 14(b)

ii. Joinder Rule Analysis

1. Rule 14(a) analysis

2. Same transaction/occurrence

3. Can П claim that the 3P△ is liable to it?
iii. Basis for jdx?
1. 1331
2. 1332
3. 1367
(a) IBJ, CNOF
(b) Applies if IBJ = 1332
- Anchor claim is 1332?
- Joinder by П:
· Against – people made parties through Rule 14, 19, 20, & 24
· Yes
· Proposed to join/intervene as П through Rule 19 or 24
· Yes

· Inconsistent with 1332(a) or (b)?

· The following scenario does NOT violate Kroger:

· П sues diverse △
· △ files a counterclaim against П

· П impleads a non-diverse 3P△ 

· The following scenarios does NOT violate Kroger:

· П sues diverse △
· △ impleads 3P△ who is non-diverse

· 3P△ files Rule 14(a)(2) claim against П

· П files a compulsory counterclaim against 3P△ 

· The following scenario DOES violate Kroger:

· П sues diverse △, has a claim against a non-diverse △, however, waits until △ impleads

· △ impleads the non-diverse △ 

· П files a claim against non-diverse △ under Rule 14(a)(3)
(c) Discretionary Dismissal
7. Rule 24 – Intervention by Nonparty. 
· INTERVENTION – the absent party to the lawsuit wants to intervene in the action.
· Rule:
i. (a) Intervention of Right. On timely motion, the court must permit anyone to intervene who:

i. (1) is given an unconditional right to intervene by a federal statute; or

ii. (2) claims an interest relating to the property or transaction that is the subject of the action, and is so situated that disposing of the action may as a practical matter impair or impede the movant’s ability to protect its interest, unless existing parties adequately represent that interest.

· Analysis:
i. The court must allow intervention if:

1. Timely motion by intervening party

2. Did П challenge? If not, will likely be considered timely ... 
ii. Interest relating to property/transactions that is the subject of the action

1. Related?

2. Majority ⇒ substantial interest

3. Minority ⇒ direct + substantial + legally protectable interest

iii. Disposition of the action would impair/impede non-party’s ability to protect that interest
iv. UNLESS existing parties are adequately represented (high threshold)

1. There is a presumption of adequate representation when:

(a) The would-be intervenor and existing party share the same ultimate objective

2. May rebut by:

(a) Collusion

(b) Nonfeasance

(c) Adversity of interest

(d) Incompetence on the party of the named party that shares the same interest

3. A litigation disagreement is not enough …

4. May raise later in the litigation with an amended motion should the circumstances change

ii. Joinder must satisfy an independent basis of jdx:

i. 1331

ii. 1332

iii. 1367(a)

1. Anchor claim?

2. CNOF?

iv. 1367(b) ⇒ If Yes to all 3, cannot exercise supplemental jdx …

1. Anchor claim is 1332?

2. Joinder Scenario by П?

(a) П v. opposing party under 14, 19, 20, 24

(b) П entering under 19 or 24?

- Party seeking to intervene under Rule 24 either as a П or △ is a problematic joinder scenario … but ok if not offending § 1332.

3. Inconsistent with 1332?

(a) Is the intervening party diverse?

- Yes ⇒ Not inconsistent w/ 1332

- No ⇒ Is the intervening party indispensable? (cannot resolve the claim without them)
· Is the party essential to resolving the claim?

· Yes ⇒ Indispensable ⇒ Complete Diversity destroyed
· Inconsistent w/ 1332

· No ⇒ Dispensable ⇒ Complete Diversity not destroyed

· Consistent w/ 1332
v. 1367(c) Discretionary Dismissal
· Rule:
i. (b) Permissive Intervention. (1) In General. On timely motion, the court may permit anyone to intervene who:

i. (1) is given a conditional right to intervene by a federal statute; or

ii. (2) has a claim or defense that shares with the main action a common question of law or fact.

· Analysis:
i. The court may allow:

i. If there is a common question of law or fact

1. May be granted when an applicant’s claim or defense & the main action have a question of law or fact in common

2. UNLESS:

(a) Court decides at its discretion to dismiss and will consider the following factors:

- Would the intervention unduly delay or prejudice the adjudication of the rights of the original parties;

- The nature and extent of the intervenor’s interests;

- Whether the intervenor’s interests are adequately represented by the parties;

- Whether the party seeking intervention will significantly contribute to the full development of the underlying factual issues in the suit and to the just and equitable adjudication of the legal question presented.

· Does the intervenor’s claim add something to the litigation?
ii. Joinder must satisfy an independent basis of jdx:

i. 1331

ii. 1332

iii. 1367(a)
1. Anchor claim?

2. CNOF?

iv. 1367(b) ⇒ If Yes to all 3, cannot exercise supplemental jdx …
1. Anchor claim is 1332?

2. Joinder Scenario by П?

(a) П v. opposing party under 14, 19, 20, 24

(b) П entering under 19 or 24?

- Party seeking to intervene under Rule 24 either as a П or △ is a problematic joinder scenario … but ok if not offending § 1332.

3. Inconsistent with 1332?

(a) Is the intervening party diverse?

- Yes ⇒ Not inconsistent w/ 1332

- No ⇒ Is the intervening party indispensable? (cannot resolve the claim without them)
· Is the party essential to resolving the claim?

· Yes ⇒ Indispensable ⇒ Complete Diversity destroyed
· Inconsistent w/ 1332

· No ⇒ Dispensable ⇒ Complete Diversity not destroyed

· Consistent w/ 1332
v. 1367(c) Discretionary Dismissal
· Rule:
i. (c) Notice and Pleading Required. A motion to intervene must be served on the parties as provide in Rule 5. The motion must state the grounds for intervention and be accompanied by a pleading that sets out the claim or defense for which intervention is sought.
8. Rule 22 – Interpleader.
· INTERPLEADER – joinder device where there are adverse claims on the same property or “stake”
i. Purpose:
i. Spares the stakeholder from the problem of multiple lawsuits for the same property.

ii. Prevents the risk that the stakeholder might be found liable to more than one claimant for the same property.

ii. Terms:

i. Stake – the property in question

ii. Stakeholder – the person holding the property

iii. Claimant – anyone claiming interest in the property

1. Stakeholder can be a claimant too if he is disputing whether anything is owner or if he is entitled to part of it.

iv. Adverse claims – only 1 can win

1. Collectively must be seeking more than 100% of the stake
· Rule:
i. (a) Grounds.
i. (1) By a Plaintiff. Persons with claims that may expose a plaintiff to double or multiple liability may be joined as defendants and required to interplead. Joinder for interpleader is proper even though:

1. (A) The claims of the several claimants, or the titles on which their claims depend, lack a common origin or are adverse and independent rather than identical; or

2. (B) the plaintiff denies liability in whole or in part to any or all of the claimants.

ii. Analysis:
i. Determine whether we have adverse claimants over the same stake.

ii. Determine which interpleader applies: Statutory or Rule?
1. Statutory Interpleader ⇒ § 1335

(a) Subject Matter Jurisdiction:

- (a) Stake value (AIC) is $500 or more

- (a)(1) Minimal Diversity – at least 2 claimants are from different states

· Citizenship of a disinterested stakeholder is irrelevant
(b) Venue:

- § 1397 – venue is proper in any district in which any claimant resides

(c) Personal Jurisdiction:

- § 2361 – minimum contacts with US as a whole (very broad)

(d) 1335(a)(2) – Must  deposit state or bond with court
(e) § 2361 – court may enjoin all other suits against stake (whether in state or federal court)
2. Rule Interpleader ⇒ Rule 22

(a) Subject Matter Jurisdiction:

- § 1332 – stakeholder is diverse from all claimants

· Complete diversity

· AIC < $75,000
(b) Venue – § 1391

(c) Personal Jurisdiction

- Rule 4(k)(1)(A) + Minimum Contacts test

- Federal court may borrow state’s long arm statute

(d) Can possibly enjoin parties under the Anti-Injunction Act

- Allows Federal court to enjoin state proceedings where necessary in aid of its jdx.

iii. Defensive Interpleader:
i. 22(a)(2) By a Defendant. A defendant exposed to similar liability may seek interpleader through a crossclaim or counterclaim.
ii. Rather than filing a separate interpleader suit, when a claimant sues the stakeholder, the stakeholder can file a defensive interpleader through a crossclaim or counterclaim.

iii. △ files a Rule 13(a), (b) or (g) counterclaim/crossclaim against adverse claimants in suit via 13h + 20 + 22

1. Rule 13(a), (b), or (g) counterclaim/crossclaim against opposing party

2. Add nonparty:

(a) Rule 13(h) ⇒ allows △’s to file interpleaders

(b) Rule 20 ⇒ permissive joinder

(c) Rule 22(a)(2) ⇒ allows counterclaim to be an interpleader
9. Rule 13(h) – Joining Additional Parties.
· JOINDER OF PARTIES BY DEFENDANTS – 
· Rule: Rules 19 and 20 govern the addition of a person as a party to a counterclaim or crossclaim.

· Allows us to treat △ as П ONLY for purposes of joinder.
· Adding parties to lawsuit ⇒ counterclaim or crossclaim

· Analysis:
i. Is there a rule that allows △ to join?

i. Rule 13(h) + Rule 19 or 20
1. Rule 13(h) allows non-П’s to use П only joinder rules, i.e. Rule 20

ii. Joinder Rule Analysis

i. Rule 19 or 20

iii. Basis for jurisdiction?

i. § 1331

ii. § 1332

iii. § 1367

XII. Rule 23 – Class Actions.
a. CLASS ACTIONS
b. Joinder device that allows the action to proceed when three are too many parties that would make joinder impracticable.
1. Promotes fairness and efficiency.

c. Representative litigation of similarly situated persons or entities.

d. Rule:
1. (a) Prerequisites. One or more members of a class may sue or be sued as representative parties on behalf of all members only if:

· (1) The class is so numerous that joinder of all members is impracticable;

· (2) There are questions of law or fact common to the class;

· (3) The claims or defenses of the representative parties are typical of the claims or defenses of the class; and

· (4) The representative parties will fairly and adequately protect the interests of the class.

2. (b) Types of Class Actions. A class action may be maintained if Rule 23(a) is satisfied and if:

· (1) Prosecuting separate actions by or against individual class members would create a risk of:

i. (A) Inconsistent or varying adjudications with respect to individual class members that would establish incompatible standards of conduct for the party opposing the class; or

ii. (B) adjudications with respect to individual class members that, as a practical matter, would be dispositive of the interests of the members not parties to the individual adjudications or would substantially impair or impede their ability to protect their interests;

· (2) The party opposing the class has acted or refused to act on grounds that apply generally to the class, so that final injunctive relief or corresponding declaratory relief is appropriate respecting the class as a whole; or

· (3) The court finds that the questions of law or fact common to class members predominate over any questions affecting only individual members, and that a class action is superior to other available methods for fairly and efficiently adjudicating the controversy. The matters pertinent to these findings include:

i. (A) the class members’ interests in individually controlling the prosecution or defense of separate actions;

ii. (B) the extent and nature of any litigating concerning the controversy already begun by or against class members;

iii. (C) the desirability or undesirability of concentrating the litigation of the claims in the particular forum; and

iv. (D) the likely difficulties in managing a class action.

e. Analysis:
1. Identify the claim

2. Rule 23(a) Analysis:

· Numerosity:

i. Look at the circumstances of the case

ii. Look at the nature of party and claim and the # of class members – qualitative and quantitative

iii. Are they so many parties that it would joinder impracticable?

iv. Relevant considerations:

i. Judicially economic

ii. Geographic dispersion of class members

iii. Financial resources of class members

iv. The ability of claimants to institute individual suits

v. Requests for prospective injunctive relief which would involve future class members

v. Goals:

i. Access to justice

ii. Deterrence

iii. Inconsistent results
· Commonality:

i. Is there a common question of law or fact that generates a common answer between the class members?
i. Identify the common question that links all class members, such that it gives
ii. A common answer

ii. Same as Rule 20 analysis ⇒ CNOF
iii. If this is satisfied, then 1331/1367(a) CNOF is satisfied …

· Typicality:

i. Named П must share CNOF with class members

· Adequacy of Representation:

i. Conflict of interest?

i. Yes ⇒ inadequate

ii. No ⇒ adequate

ii. Incentive to litigate?

i. Yes ⇒ adequate
ii. No ⇒ inadequate

iii. Named representative only

· Ascertainability:

i. Class must be identifiable through objective criteria

ii. Relatively easy to identify

iii. Easy to provide notice to members

iv. Members know they are bound

· Cohesiveness:

i. Injury must be the same amongst all parties

ii. “The shared factual predicate and the reasonably inconsequential differences in state law remedies, the proposed class was sufficiently cohesive to survive Rule 23(b)(3) scrutiny.”

i. Predominates and superior

3. Rule 23(b) – must fall into 1 category:

· Risk of:

i. (b)(1)(A) – inconsistent obligations on △ 

i. Mandatory, cannot opt-out

ii. No notice required
1. (c)(1) - court has discretion to require if possible due process issue
iii. No damages …

1. POSSIBLE EXCEPTION:

(a) Incidental damages

- Can be determined through objective criteria

- Same formula for everyone in the class

2. If a separate hearing for damages is required, then not incidental
ii. (b)(1)(B) – impairment of interest of class members OR limited funds

i. Mandatory, cannot opt-out

ii. No notice required

1. (c)(1) - court has discretion to require if possible due process issue

(a) Most likely to occur where there is a limited fund class action

iii. Limited funds ⇒ funds must be limited prior to litigation

1. Courts will heavily scrutinize settlements where the parties agree to limit funds

(a) If △ is trying to circumvent a (b)(3) action, then cannot be a limited fund

2. Factors to consider if there is a limited fund:

(a) Claim must exceed the fund

(b) Nothing will be left after

(c) Who is liable and how much money do they have?

iv. No damages …

1. POSSIBLE EXCEPTION:

(a) Incidental damages

- Can be determined through objective criteria

- Same formula for everyone in the class

2. If a separate hearing for damages is required, then not incidental
iii.  (b)(2) – action/inaction toward whole class requiring injunctive or declaratory relief
i. Mandatory, cannot opt-out

ii. No notice required

1. (c)(1) - court has discretion to require if possible due process issue

iii. No damages …

1. EXCEPTION:

(a) Incidental damages

- Can be determined through objective criteria

- Same formula for everyone in the class

2. If a separate hearing for damages is required, then not incidental

iv.  (b)(3) – class seeking damages

i. (1) Question of law or fact that predominates individual class members, and (2) class action is superior to other joinder methods.
1. if its individual issues predominating, then it won’t be efficient to resolve with a class action.

2. Superiority analysis:

(a) Comparative method ⇒ compare/contrast methods of adjudicating

3. Trying to make sure it looks like a classic class action … (b)(1) and (b)(2) are classic class actions.
ii. Factors:
1. the class members’ interests in individually controlling the prosecution or defense of separate actions;

2. the extent and nature of any litigating concerning the controversy already begun by or against class members;

3. the desirability or undesirability of concentrating the litigation of the claims in the particular forum; and

4. the likely difficulties in managing a class action.

iii. Notice required
iv. Not mandatory, can opt-out

f. Settlements:
1. Factors in scrutinizing settlements (balancing):
· The strength of the П’s case;

· The risk, expense, complexity, and likely duration of further litigation;

· The risk of maintaining CA status throughout the trial;

· The amount offered in settlement;

· The extent of discovery completed and the stage of the proceedings;

· The experience and views of counsel;

· The presence of a governmental participant; and

· The reaction of the class members to the proposed settlement.
2. Settlement classes are simultaneous to certification. Once the class is certified, the litigation is over.

3. Rule 23(e) applies when:

· A class is certified THEN proposes a settlement, or

· There is a settlement then seek class certification.

4. Once a class is proposed to be certified, it can only be settled with court’s approval …

· If no class action and there is a settlement, the parties are free to do as they please because there is no binding judgment.

5. Rules:
· 23(e)(1) ⇒ no distinction of class types

i. Settlement requires reasonable notice regardless of the type of the class

ii. Want to make sure people who may not have been initially notified have opportunity to object.

· 23(e)(2) ⇒ if binding, then may only approve after a hearing and finding that it is fair, reasonable, and adequate

· 23(e)(3) ⇒ want to make sure no side agreements are hidden from court so require parties seeking approval to file a statement to that effect

i. Concerned about collusion/conflict of interest

· 23(e)(4) ⇒ another chance to opt-out

i. Because now they actually have an idea of what the settlement would be

ii. First notice didn’t really know what they were opting-in for …

· 23(e)(5) ⇒ any class member may object

i. Objection may be withdrawn only with the court’s approval

i. Worried about side agreement with objector to drop objection …

· 23(h) ⇒ must also assess

i. Part of assessing whether settlement is adequate is assessing the reasonableness of attorney’s fees.

· § 1712 – Coupon settlement ⇒ reduced value

i. Really worried about attorney’s fees and class members getting nothing in terms of $

ii. (a) Contingent fees:

i. % Fee method:
1. Redemption rate * value of coupon to consumer = value of settlement

(a) Important in calculating reasonableness of atty’s fees

(b) After a specified time to allow redemption

(c) Deterrent to attorney’s chasing class actions

iii. (b) Other attorney’s fee awards

i. Lodestar method – billable hours * reasonable rate
ii. Discretion of the court
iii. Mixed basis
1. 9th Circuit:

(a) Fees attributable to coupons ⇒ % method

(b) Fees attributable to equitable relief can choose % method or Lodestar method

2. 6th & 7th Circuit:

(a) Can choose

XIII. SUMMARY JUDGMENT – RULE 56. Where there are no genuine disputes over material facts, the moving party is entitled to judgment as a matter of law and therefore, there is no need to go to trial.
a. Pre-trial motion for test of evidentiary sufficiency of the claim or defense

1. Looks at the evidence

2. No longer presuming allegations to be true

b. MSJ can be filed together with a claim.

c. Can be used in conjunction with a 12(b)(6) motion attacking legal sufficiency of the claim.

d. Judge must draw inferences in favor of non-moving party.
e. Rule:
1. Motion for Summary Judgment or Partial Summary Judgment. A party may move for summary judgment, identifying each claim or defense – or the party of each claim or defense – on which summary judgment is sought. The court shall grant summary judgment if the movant shows that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law. The court should state on the record the reasons for granting or denying the motion.

· Clearly state claim or part of claim, or defense or part of defense upon which you are seeking an MSJ

· Discretionary

2. Time to File a Motion. Unless a different time is set by local rule or the court orders otherwise, a party may file a motion for summary judgment at any time until 30 days after the close of all discovery.

f. STANDARD:
1. MSJ should be granted if there is no genuine dispute over a material fact

· Genuine dispute ⇒ a reasonable jury could disagree

· Material fact ⇒ relevant to proving/disproving an element of the claim/defense

2. MSJ should be denied if there is a genuine dispute over a material fact and the claim/defense should go to trial.

g. Standard of Proof – always present

1. The quality and amount of evidence that a party with a claim or affirmative defense has to offer to prevail at trial.

2. Types:

· Beyond a reasonable doubt/to a moral certainty ⇒ criminal; hardest

· Clear and convincing evidence ⇒ civil; medium; not very common

· More likely than not / by a preponderance of the evidence ⇒ 99% of civil cases

i. More than 50% chance

h. Burden of Persuasion – at trial

1. The burden that party with claim or affirmative defense has to persuade the trier of fact that he will prevail at trial.

2. Need to have proof under the applicable standard of proof.

3. П has this burden throughout trial

i.  Burden of Production
1. Both parties have this burden.

2. The moving party has a burden of production to produce enough information that convinces the court that if the non-moving party does not respond, they are entitled to summary judgment.

3. Non-moving party only has if moving party meets their burden of production

4. The burden of production depends on who has the burden of persuasion:

· Moving party with the burden of persuasion at trial:

i. Must provide affirmative evidence for every element of the claim that in absence of a response, the court must grant summary judgment.

ii. If that burden is met, the burden of production shifts to the non-moving party to show genuine dispute over a material fact.

i. Bring affirmative evidence or challenge the evidence the moving party brought

ii. Even raising issue with one element is fine because the moving party must have all elements to succeed

· Moving party without the burden of persuasion at trial must show that there are no genuine disputes of material fact. Can meet that burden by:

i. Showing evidence on an element. Enough to show no reasonable fact finder can find against him

ii. Show that non-moving party has no evidence

j. Analysis:
1. Identify the elements of claim (or Affirmative Defense)

2. Applicable Substantive Law

3. Standard of Proof

· Preponderance of the evidence

4. Burden of persuasion

· Party with claim or defense must prove ALL elements at trial

5. Burden of production

· Moving party w/ burden of persuasion

i. MP must support motion with credible evidence negating claim/element – Rule 56(c):
i. Citing parts of the record such as depositions, interrogatories

ii. Showing that the evidence provided does not establish elements

iii. The adverse party cannot produce admissible evidence to support the facts

iv. Objection to evidence that cannot be reduced to admissible evidence

v. The court can look beyond the materials cited by does not have to

vi. Affidavits and declarations used must be made on personal knowledge

ii. Non-moving party can meet their burden of production by showing:

i. Providing evidentiary materials that demonstrate the existence of a “genuine issue” for trial or to submit an affidavit requesting additional time for discovery

· Moving party w/out burden of persuasion

i. MP can meet their burden of production 1 of 2 ways:

i. Affirmative evidence negating claim/element; or

ii. Show П’s lack of evidence does not sufficient support at minimum 1 element of the claim/defense

1. Void of evidence

2. Record insufficient

ii. Burden shifts to NMP to show there is a triable issue of fact:
i. Rehabilitate evidence

ii. Produce additional evidence

iii. Move for a continuance to attempt more discovery

XIV. DEFAULT JUDGMENT – RULE 55
a. Judgment entered against a party who fails to respond (timely answer) to a claim, counterclaim or cross-claim against them.

b. This is a judgment ON THE MERITS!

1. Failure to respond deems allegations admitted to, therefore, must be true.

2. Addresses substance of the claim

3. A judgment in favor of П is ALWAYS based on the merits.

4. VERSUS: A judgment based on procedural grounds:

· Lack of PJ, SMJ

· Improper venue

c. Entering of default cuts off △’s ability to answer.

1. However, △ can then move to set aside.

d. Rule 55:
1. (a) Entering a Default. When a party against whom a judgment for affirmative relief is sought has failed to plead or otherwise defend, and the failure is shown by affidavit or otherwise, the clerk must enter the party’s default.

2. (b) Entering a Default Judgment.
· (1) By the Clerk. If the plaintiff’s claim is for a sum certain or a sum that can be made certain by computation, the clerk – on the plaintiff’s request, with an affidavit showing the amount due – must enter judgment for that amount and costs against a defendant who has been defaulted for not appearing and who is neither a minor nor an incompetent person.

· (2) By the Court. In all other cases, the party must apply to the court for a default judgment. A default judgment may be entered against a minor or incompetent person only if represented by a general guardian, conservator, or other like fiduciary who has appeared. If the party against whom a default judgment is sought has appeared personally or by a representative, that party or its representative must be served with written notice of the application at least 7 days before the hearing. The court may conduct hearings or make referrals – preserving any federal statutory right to a jury trial – when, to enter or effectuate judgment, it needs to:

i. (A) conduct an accounting;

ii. (B) determine the amount of damages;

iii. (C) establish the truth of any allegation by evidence; or

iv. (D) investigate any other matter.

3. (c) Setting Aside a Default or a Default Judgment. The court may set aside an entry of default for good case, and it may set aside a final default judgment under Rule 60(b).

e. Rule 60(b) – Grounds for Relief from a Final Judgment, Order, or Proceeding. One motion and just terms, the court may relieve a party or its legal representative from a final judgment, order, or proceeding for the following reasons:

No later than one year:
1. Mistake, inadvertence, surprise, or excusable neglect;

2. Newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial under Rule 59(b);

3. Fraud (whether previously called intrinsic or extrinsic), misrepresentation, or misconduct by an opposing party;

Within reasonable time:
4. The judgment is void;

5. The judgment has been satisfied, released or discharged; it is based on an earlier judgment that has been reversed or vacated; or applying it prospectively is no longer equitable; or

6. Any other reason that justifies relief.

· Catch all …

f. Analysis:
1. File for default judgment with the court if △ has not timely answered

· Must be able to show proper service to ensure △ actually received the complaint

2. Apply to court for default judgment.

· Clerk ⇒ damages sum certain & △ has made no appearance

i. No calculation required

ii. Appearance

i. Different than “timely answer”

1. Can timely answer and fail to appear and vice versa

ii. Definition: take action or said something that clearly signaled to П your intent to litigate the complaint

1. EX: Formal letter / phone call by △’s atty to П.

iii. Waiver is insufficient to support an appearance

iii. If everything is satisfied, clerk will automatically enter default judgment.

· Judge ⇒ all other instances (defect in service of process, no sum certain and/or unclear whether △ made an appearance)

i. Any uncertainty in eligibility by clerk, then judge should decide.

ii. If △ appeared ⇒
i. △ must receive 7-day written notice that there will be a hearing on the default judgment

ii. At hearing, △ may appear, context, participate

iii. Judge must do a 12(b)(6) analysis:
i. Even if accept all allegations as true, if claim is legally insufficient then judge cannot enter default judgment against △ 

ii. Since there is no adversarial process, judge has responsibility to make sure there is a legitimate claim.

1. A good judge will push on П’s claim to make as adversarial as possible on behalf of △
iv. Judge has discretion to reject the default judgment request

3. △ may file a Rule 60(b) motion to set aside the final default judgment.

No later than one year:
· Mistake, inadvertence, surprise, or excusable neglect;

i. Judge must weigh the following factors:

i. The extent of prejudice to the П;

ii. The merits of the △’s asserted defense; and

iii. The culpability of the △’s conduct.

· Newly discovered evidence that, with reasonable diligence, could not have been discovered in time to move for a new trial under Rule 59(b);
· Fraud (whether previously called intrinsic or extrinsic), misrepresentation, or misconduct by an opposing party;
Within reasonable time:
· The judgment is void;
i. Possible claims:

i. △ appeared

ii. Improper service

iii. Lack of SMJ

iv. Improper Venue

v. Legally insufficient claim – 12(b)(6)
· The judgment has been satisfied, released or discharged; it is based on an earlier judgment that has been reversed or vacated; or applying it prospectively is no longer equitable; or
· Any other reason that justifies relief (catch all)

XV. DISMISSALS – RULE 41
a. Rule:
1. (a) Voluntary Dismissal.
· (1) By the Plaintiff. Does not require court’s permission if before △ files answer, MSJ, or all parties stipulate.
i. Claim will be dismissed without prejudice.

ii. If 2nd time П has filed same claim ⇒ dismissal w/ prejudice.

i. A 2nd notice of dismissal from П operates as an adjudication on the merits.

2. (b) Involuntary Dismissal. △ seeking dismissal or court seeking sua sponte.

· Operates like a sanction.

· Some courts may notice give notice.

· Dismissed with prejudice.

XVI. MOTION FOR JUDGMENT AS A MATTER OF LAW – RULE 50
a. “JMOL”

b. Similar to an MSJ

c. STANDARD: No reasonable jury could find in favor of the non-moving party
d. What is the difference between an NSJ and JMOL?

1. Timing:

· MSJ ⇒ prior to case being taken to jury (within 30 days of discovery)
· JMOL ⇒ during trial

i. 50(a)(2) ⇒ prior to jury deliberations

ii. 50(b) ⇒ only after jury verdict and no later than 28 days from judgment rendered

2. Evidence:

· MSJ ⇒ documentary evidence reducible to admissible evidence

· JMOL ⇒ documentary + oral evidence admissible

i. More comprehensive

ii. Subject to cross

e. Judge may assert JMOL sua sponte up until △’s case, otherwise they are taking it from the jury …

f. Pre-Verdict:

1. Non-suit ⇒ Rule 50(a)

2. Directed verdict ⇒ Rule 50(a)

g. Post-Verdict:
1. Renewed motion for judgment as a matter of law ⇒ Rule 50(b)

2. Must have first file a JMOL prior to jury verdict

· Whatever motions you filed prior to jury verdict will define the scope of your renewed motion.

3. Verdict makes no sense, therefore, court should grant a renewed motion for JMOL

4. Must stay within the realm of trial

5. Pressure to not grant JMOL pre-verdict because the jury should hear the case

· Hope jury makes the right choice, but if they don’t court may still grant a renewed motion.

h. Judge has the discretion to grant the JMOL … “may grant”

i. JMOL Analysis:
1. No reasonable jury could find in favor of the non-moving party, and

2. Judge reviews in favor of non-movant & doesn’t weigh the evidence

j. Renewed JMOL Analysis (Heavier Burden):
1. JMOL is only appropriate when:

· There is such a complete absence of evidence supporting the verdict that the jury’s findings could only have been the result of sheer surmise and conjecture, or

· There is such an overwhelming amount of evidence in favor of the movant that reasonable and fair-minded persons could not arrive at a verdict against it.

2. Judge reviews in favor of non-movant & doesn’t weigh the evidence
XVII. MOTION FOR NEW TRIAL – RULE 59
a. Something that happened during trial that infected the trial process resulting in a miscarriage of justice and need a new trial to remedy this.

b. Typical Grounds:

1. Errors in the jury-selection process;

2. Erroneous evidentiary rulings;

3. Erroneous jury instructions;

4. Verdict as being against the weight of the evidence;

· Can also assess a witness’ credibility
· Judge can make inferences in favor of moving party

5. Excessiveness or inadequacy of the verdict;

6. Misconduct by the judge, jury, attorneys, parties, or witnesses; or

7. Newly discovered evidence.

c. Judge is free to look at evidence and favor the side that makes more sense.

d. Time limit ⇒ 28 days from time the judgment was rendered.

1. Rule 60(b)(2) ⇒ motion to set aside the judgment


· Can use if newly discovered evidence after the 28-day deadline

· Binding effect goes away

e. Timely Rule 59 motion extends time limit to appeal – time limit is “tolled”

f. If you don’t raise an objection in a timely manner so that court could remedy, will likely be treated as waived.

g. Rule 59 works in tandem with Rule 61:

1. Harmless Error. Unless justice requires otherwise, no error in admitting or excluding evidence – or any other error by the court or a party – is ground for granting a new trial, for setting aside a verdict, or for vacating, modifying, or otherwise disturbing a judgment or order. At every stage of the proceeding, the court must disregard all errors and defects that do not affect any party’s substantial rights.

2. TIP: Argue how error affect a party’s substantial right …

h. The trial court does not have the power to grant a Rule 59 motion sua sponte:

1. After Verdict:

· Must be a motion for new trial by П or △
· Court can issue a motion for new trial based on issue not raised by either party only when there is already a motion on the table …

2. Pre-Verdict:

· Court can trigger Rule 59 motion sua sponte

i. Must be with notice and appropriate time for parties to react

ii. Rule 59 filed prior to appealing

i. Want TC to first correct problem ⇒ too hard for CoA to undo it …

i. Analysis:
1. Judge may grant a new trial on the following grounds:

· Errors in the jury-selection process;

· Erroneous evidentiary rulings;

· Erroneous jury instructions;

· Verdict as being against the weight of the evidence;

i. Can also assess a witness’ credibility

ii. Judge can make inferences in favor of moving party

· Excessiveness or inadequacy of the verdict;

· Misconduct by the judge, jury, attorneys, parties, or witnesses; or

· Newly discovered evidence.

2. Judge may:

· Draw inference in favor of either party, or stay neutral

· Weigh the evidence

· Assess the credibility of witnesses

i. When reasonable jury would/wouldn’t believe witness

ii. Court is respectful of jury determination

iii. Only reverse if that assessment leads to a legal error

XVIII. RES JUDICATA – “The thing has been decided”
a. CLAIM PRECLUSION – Bars relitigation of the same claim

1. What is a claim?
· A set of operative facts that give ruse to a right of action.

2. If you don’t bring all those rights of action, then res judicata precludes you from bringing after final judgment.

3. Analysis:
· Identify the law of preclusion – intersystem analysis
i. RULE: the law that court #2 applies is the law that court #1 would apply

ii. § 1331 – federal substantive law ⇒ apply federal claim preclusion
iii. § 1332 – state substantive law ⇒ federal common law incorporating the law of the state where the district court sits

iv. If both 1331 & 1332, then only follow federal claim preclusion

v. If the law of preclusion of the state where case #1 was tried is not compatible with some fundamental principle informing the federal system, then will apply federal common law

i. State law undermines some federal policy, then apply federal CL

· SAME CLAIM ⇒ Claim in action #1 must be the same as action #2

i. Define the claim

ii. Tests:

i. MAJORITY ⇒ Transactional Test

1. More detailed than our operative facts definition

2. Restatement – are they so related that you could view them as one such that the parties would expect them to be tried together?

(a) Same transaction - TSMO

- Are the facts related in Time, Space, Motivation, Origin

(b) Do they form a convenient litigation unit
(c) Does their treatment as a unit conform to the parties’ expectations 

ii. CA Primary Rights – is the party seeking to enforce remedy for the same harm?
· FINAL, [VALID], & OM ⇒ The judgment that concludes action #1 must be final, valid, and on the merits

i. Final:

i. USDC ⇒ terminates on final judgment by USDC

ii. CA ⇒ terminates when no longer subject to appeal

ii. Valid:

i. Notice

ii. Opportunity to be heard

iii. PJ, SMJ, jdx, service, fraud, duress, mistake

iii. On the merits ⇒ not a judgment on procedural grounds (unless w/ prejudice)
i. Judgment must address the substance of the claim
ii. Final judgment for П is always on the merits

iii. Default judgment is on the merits

iv. Collateral Attack ⇒ once a judgment is final, there is a presumption it is valid & burden is on party challenging to show invalid

· SAME PARTIES ⇒ Both actions must involve the same parties or in privity with same parties
i. Mutuality

ii. Are the parties literally the same/in privity or so intertwined as to treat them as the same (because its fair) or the applicable substantive law looking at the parties’ relationship says to treat them the same?

iii. GENERAL RULE: nonparty is not bound by a judgment ⇒ “principle of mutuality”

i. Otherwise, due process violation …

iv. EXCEPTIONS (because we believe DP isn’t violated):

i. Agreement to be bound ⇒ waiver of right

ii. Substantive Capacity ⇒ i.e., assignee/assignor, vicarious liability, agency

1. Substantive law treats them as the same

iii. Representative Capacity – procedural
1. Important parties have notice

iv. Control of 1st Litigation

1. Financed, participating in decision making, strategy

2. “party in fact”

v. By Proxy of Nonparty – opposite of #3

1. П in action #2 is offered П in action #1 to act on his behalf

vi. Statutory Exceptions binds Nonparty – in rem, BK, probate

4. Possibilities for raising:
· Affirmative Defense ⇒ defeats an otherwise legitimate complaint that brings in additional factual info outside scope of complaint

i. Goes beyond the complaint

· 12(b)(6) motion to dismiss for failure to state a claim 

i. Different than an affirmative defense

ii. It is in response to what is in the complaint
b. ISSUE PRECLUSION – Bars relitigation of the same issue

1. What is an issue?
· A question of fact or a mixed question of law and fact

2. Analysis:
· SAME ISSUE ⇒ whether the issue should be treated as the same?

i. Majority ⇒ should we treat them as identical?

i. Look at facts, law, policy
1. Facts ⇒ same

2. Law ⇒ substantially similar

3. Fairness ⇒ would not be unfair to preclude

4. Party expectation
ii. Minority ⇒ are they identical?

· ACTUALLY LITIGATED
i. Formally raised

ii. Disputed between the parties

iii. Submitted for court’s determination

iv. Insufficient:

i. Issue decided by default

ii. Settlement

iii. Party admits an issue

· DECIDED & NECESSARY
i. Decided ⇒ determined & resolved question

ii. Necessary ⇒ without the judgment would not survive

i. Cases decided on alternative findings ⇒ insufficient to support whether necessary to judgment or not
· FINAL, VALID, OM
i. Final ⇒ Restatement: issue as a practical matter is final, not necessarily in a final judgment

i. Open to appeal ok (except CA state courts)

ii. Valid:

i. Notice

ii. Opportunity to be heard

iii. PJ, SMJ, jdx, service, fraud, duress, mistake

iii. Not required to be on the merits …

· SAME PARTIES ⇒ non-mutuality

i. Only require against whom (party or in privity with party) you are raising issue preclusion in litigation #2 needs to be the same as a party in litigation #1

i. Non-mutuality

ii. Even a nonparty can benefit from judgment in litigation #1

iii. Doesn’t have to be the same person literally, but can be someone in the same capacity, i.e., executor of estate changed from litigation #1 to #2, but still considered the same party

iv. The same right is what estops/binds that party …

i. Is it different parties, but they share the same right from litigation #1? Then should be treated as the same.

3. Possibilities for raising:
· Affirmative Defense ⇒ defeats an otherwise legitimate complaint that brings in additional factual info outside scope of complaint

i. Goes beyond the complaint

· 12(b)(6) motion to dismiss for failure to state a claim 

i. Different than an affirmative defense

ii. It is in response to what is in the complaint
