I. INTRODUCTION
A. Sources of CA procedural law…
1. CA Const. (contains specific rules of every area of law)
2. CA Code of Civil Procedure (“CCP”) (broad  rights/obligations)
3. CA Rules of the Court (“CRC”) (specific  “how to”)
B. NOT all CA opinions are published… AND, unpublished opinions are NOT citable
1. In Schmier v. CA Sup. Ct., P argues that CA courts are violating Const. (separation of powers/due process/equal protection) by NOT publishing all opinions…
a. Damaging stare decisis (all opinions should be precedent)
b. Conflicting w/ English common law (which CA Civil Code claims to codify)
c. Lack of citation as secrecy
2. … BUT, publishing every case is overkill
a. Reasons why opinion should be certified for publication (CRC 8.1105(c)), which different courts disagree upon (i.e. what constitutes a “new rule of law” as per CRC 8.1105(c)(1))…
b. … AND, though workload on court is NOT supposed to be considered (CRC 8.1105(d)), often considered de facto (courts want to handle routine matters quickly/efficiently)
i. MAY be frustrating for attorney to find a great case which is NOT published/citable…
ii. … BUT, often, such cases will be published/citable
3. Limited exceptions where unpublished opinion IS citable (CRC 8.1105(b))  dealing w/ same parties (i.e. collateral estoppel, discipline)
a. In federal court, all post-01/07 opinions are citable, whether published OR unpublished (though, unpublished NOT very persuasive)…
b. … BUT, if allowed to cite unpublished opinion, attach copy to brief (MAY face sanction otherwise)
C. Local rules ONLY meant for clarification/specification  problematic when conflicting w/ CCP/CRC (i.e. San Francisco judge may NOT require 60-day notice when CCP requires 75-day notice)
1. Difficult to tell judge that his/her local rule is invalid (MAY take strong stance)  better to ask for clarification…


2. … OR, simply wait-and-see (MAY be able to complete motion in 60 days rather than 75 days)

II. JURISDICTION & VENUE
A. Subject Matter Jurisdiction
1. In CA, used to be jurisdictional distinction w/ physically different courts (floors/buildings)…
a. Superior Court  over amount-in-controversy (“AIC”)
b. Municipal Court  under AIC
c. Transfer  move from one court to other
2. … BUT, now, one single court w/ different classifications…
a. Unlimited  over $25K
b. Limited  under/equal to $25K
i. Limit on limited case in unwaivable  court has NO power to award $25+K (NO reason for D to settle for more than/close to $25K)…
ii. … BUT, limited cases are cheaper to litigate than unlimited cases  limited discovery, limited pleadings, lower filing fees, affidavits instead of live testimony…
iii. … thus, even if seeking $25+K, limited case MAY be more economically sound (i.e. wouldn’t spend $10K extra for opportunity to win $30K instead of $25K)
c. Reclassification  changing classification
i. Before reclassification, P must be afforded noticed hearing, as per Walker…
ii. … even though Walker applied to transfer from Superior Court to Municipal Court, the standard remains the same  ONLY w/ different language
3. Reclassification from…
a. … unlimited-to-limited  matter must “necessarily” result in a verdict below $25K (Stern)
b. … limited-to-unlimited  ONLY need the “possibility” of verdict above $25K (Ytuarte)
i. Ytuarte an easier standard than Stern…


ii. … BUT, there must be some change in circumstance (i.e. new witness, new document, new extent of injury) to justify limited-to-unlimited reclassification  otherwise, court will be suspicious as to why case was NOT initially filed as unlimited
4. Determining AIC ($25K)…
a. Court ONLY has complaint to rely on to determine AIC, which does NOT contain a lot of info  theories/causes of action AND kinds of damages available (NO consideration of court costs, interest, attorney’s fees)
b. Multiple parties w/ different AICs  do NOT assume aggregation
i. Multiple Ps w/ joint claims against D (i.e. P1 seeking less than $25K, P2 seeking more than $25K)  YES aggregation (though, technically NOT “aggregation” if ONLY one D)
ii. Multiple Ds  generally NO aggregation (though, check case law)
B. Venue
1. Venue is waivable  if P chooses venue, and D does NOT respond, then court can hear case (even if NOT proper)
a. P looks for sympathetic jury, differences in local rules  wants to force D to settle…
b. … BUT, most cases are settled/resolved before jury trial  jury issues MAY not matter, BUT still an issue of concern
2. Generally, venue is where (some/all) D(s) reside (CCP § 395)… BUT, w/ exceptions
a. Local actions involve real property  venue is where real property is located
b. Transitory actions involve everything else  if NO exception (i.e. in injury claim, MAY be place of injury… OR, in contract claim, MAY be where contract executed/performed), then venue is where D resides
c. Mixed actions  conflict b/w statutes…
i. In Brown v. Sup. Ct., P sues D for employment discrimination  for venue, P chooses Alameda (where discrimination occurred), BUT D wants Sacramento (where D resides)…
ii. … FEHA claim (federal statute) states that venue is where discrimination occurred… whereas, non-FEHA claims governed by CA rules (strong preference for where D resides)…


iii. … BUT, public policy suggests that FEHA outweigh CA rules  do NOT want P (as discrimination victim) to have to make “Hobson’s choice” b/w forgoing FEHA claim (and going to Sacramento) OR forgoing non-FEHA claims (and staying in Alameda)…
iv. … SO, entire case will be heard in Alameda… BUT, outcome in Brown mainly b/c of FEHA/civil rights context (different outcome in Gallin, which was a consumer protection case)
1. D concerned w/ jury pool (if discrimination occurred in Alameda, D would NOT prefer Alameda jury), travel expenses (Alameda and Sacramento 2 hrs. away)…
2. … BUT, D losing motion to transfer venue is a bad start  MAY be stuck w/ judge from whom transfer sought
d. Other means of transferring venue…
i. P being in wrong court (CCP § 398)… though, again, motion to transfer venue must be brought timely by D (before/ contemporaneously w/ answer)
ii. Convenience of witnesses/ends of justice (CCP § 397) (i.e. all witnesses in different county)… though, usually after answer (once issues are more completely framed)
3. Contracting around venue…
a. In federal court, MAY be able to contract around venue (if convenient/ serves justice, at arms-length/bargained-for)
b. In state court, MAY select another state (if reasonable)… BUT, may NOT select venue within state if conflicting w/ CA rules
C. Forum Non Conveniens
1. Prong #1  suitable alternative forum for trial
a. Usually, issues re: suitability of alternative forum are whether jurisdiction exists AND whether SoL has elapsed…
b. … BUT, different issue in Chong v. Sup. Ct.  D wants to move case to Hong Kong, which had just been taken over by China (P concerned re: whether Hong Kong courts would retain independence)…
c. … SO, proceedings stayed in CA in Chong  if it turns out that Hong Kong courts are NOT independent, then case returns to CA
i. Forum being less favorable to P does NOT render forum unsuitable  if P’s chances of loss are increased, then too bad…
ii. … ONLY concerns are jurisdiction AND SoL… AND, MAYBE independence (as per Chong)
2. Prong #2  public and private interest factors
a. In Morris v. Agfa Corp., P (family of decedent) chooses CA (over TX) as venue  TX SoL had elapsed, AND decedent worked in CA for few yrs. (NO total lack of connection)…
b. … BUT, D (decedent’s employer) prefers TX as venue  CA law more favorable to P (D even willing to waive SoL defense to have case in TX)…
c. … upon balancing, TX is favored  all witnesses in TX, P resides in TX, more interest in TX
i. In determination of venue, P’s residence is a non-issue (ONLY D’s residence)… BUT, in forum non conveniens, P’s residence IS an issue…
ii. … thus, even though P’s choice of forum is entitled to great weight, this assumes that P IS a CA resident  in Morris, P’s chose CA, but NOT a CA resident
3. Difference b/w CA and federal forum non conveniens  whether forum permits litigation of subject matter in dispute…
a. In CA, alternative forum is NOT rendered unsuitable b/c it does NOT permit litigation of subject matter as permitted in CA (even though case would thus be dismissed in alternative forum)…
b. … BUT, in federal court, this IS an important consideration

III. PLEADINGS & JOINDER
A. Complaint
1. After deciding classification (limited/unlimited) and venue, consider special filing requirements  failure to comply MAY cause complaint to be dismissed (AND, SoL MAY run before new complaint filed)
a. In Wurts v. Fresno County, P sues D (county-owned hospital), must satisfy special filing requirement (CCP § 364) by filing notice of intent to sue AND bringing suit within 90 days thereof…
b. … BUT, previously, P had brought suit (w/ notice) against health care provider under Tort Claims Act (which was rejected)  D argues that this constituted notice (AND, suit NOT brought within 90 days of said notice)…


c. … BUT, b/c notice of intent to sue under CCP § 364 AND notice under Tort Claims Act require different levels of specificity, notice for one is NOT notice for the other
i. Govt. requires notice so as to encourage settlement… BUT, health care provider requires notice also so as to lower premiums…
ii. … thus, when dealing w/ govt. hospital (such as D in Wurts), notices are NOT to be combined (unless made clear that one notice is to satisfy both statutes)
2. Form complaint (CA ONLY)  check boxes, fill in blanks
a. Unlike customized complaint (drafted/written), which allows for more facts AND more causes of actions… BUT, consequently, is more time-consuming/expensive
b. Form complaint IS judicially-approved… but, NOT immune from demurrer
i. In People Ex Rel. Dept. of Transportation v. Sup. Ct., P sues D (CalTrans) after car accident… BUT, NO causation b/c form complaint used (lacking “ultimate facts… essential to state a cause of action”)  D wins demurrer…
ii. … BUT, b/c form complaint is generally used in limited cases, AND b/c demurrers are expensive, MAY be better to settle/fight case
3. Code pleading (CA) vs. notice pleading (federal)…
a. Notice pleading requires ONLY notice of what being sued for…
b. … whereas, code pleading requires facts of what being sued for
i. In Bockrath v. Aldrich Chemical Co., P sues D (employer) after contracting cancer, claiming that it was caused by chemicals at work…
ii. … BUT, connection NOT drawn b/w P’s injury and causation (difficult to determine what actually causes cancer)…
iii. … SO, court tells P to add long list of facts to complaint…
1. … though, if P could really add such facts to complaint, then likely would have forced D to settle…
2. … thus, code pleading MAY eliminate bogus lawsuits, BUT also MAY allow Ds to avoid responsibility
4. Subscription vs. verification…
a. Subscription/signature on complaint (CCP § 128.7) as attorney’s representation of good faith to the court…
b. … whereas, verification is a declaration that complaint is truthful (under perjury of law)  attorneys generally do NOT verify, BUT client MAY
5. Complaint must include  statement of facts AND demand for judgment (CCP § 425.10)
a. Demand for judgment (listed as “Prayer for Relief”) states what P is seeking  equity OR $$ damages (AND, possibly, how much)…
b. … BUT, if statute limits ability to state specific $$ amount in complaint (mandatory silence), then Statement of Damages used to provide D w/ notice (largely exclusive to CA)
i. Statement of Damages protects D from adverse publicity  complaint IS of public record, SO $$ amount left out (even though public MAY find out other ways)
ii. 2 situations w/ Statement of Damages…
1. Personal injury/wrongful death
2. Punitive damages (want jury to come up w/ $$ amount w/o counsel’s assistance… very difficult to win, especially against health care provider/religious organization, as per College Hospital, Inc. v. Sup. Ct.)
c. Statement of Damages need NOT be served w/ complaint… BUT, should be served w/ complaint if D demands –OR– if P seeks default
i. In Schwab v. Rondel Homes, Inc., P serves D w/ complaint, but NOT w/ Statement of Damages…
ii. … then, D does NOT respond to complaint  default entered…
iii. … BUT, b/c P did NOT serve D w/ Statement of Damages, default is set aside  D received NO notice of amount of damages sought
1. Thus, if P ONLY serves D w/ complaint, then D MAY default, AND simply evade process server in the future…
2. … in which case, P MAY never serve D w/ Statement of Damages… AND, thus, never obtain default judgment
B. Cross-Complaint
1. In federal court, if P sues D1, and D1 sues P back, then this is a counterclaim (“type #1”)… AND, if D1 sues D2, then this is a crossclaim (“type #2”)… AND, if D1 sues a 3rd party, then this is impleader (“type #3”)  in CA, all 3 are called “cross-complaints”
a. Type #1 cross-complaint MAY be either…
i. Compulsory  court “shall” grant (CCP § 426.50) –OR–
ii. Permissive  court “may” grant (CCP § 426.80)
b. … whereas, type #2 and type #3 cross-complaint is always permissive
2. If compulsory cross-complaint is NOT pleaded, then it is waived…
a. … AND, in Crocker Nat’l Bank v. Emerald, D’s cross-complaint against P is NOT compulsory b/c D’s claim did NOT exist at the time of the events alleged in P’s complaint (same transaction/occurrence)  rather, occurred 7 yrs. later (AND, NO explanation for delay, either)…
b. … AND, D’s claim is NOT a “related cause of action”
i. Cross-complaint would be compulsory if a single event w/ multiple interpretation (separate lawsuit would include same facts/witnesses/ evidence/legal issues)  just b/c same parties does NOT make compulsory…
ii. … though, if cross-complaint fails, MAY file Notice of Related Case (move multiple cases to same court/judge)
3. All CA rules re: complaint apply to cross-complaint as well (i.e. code pleading/specific facts, rules re: damages)
C. Responsive Pleadings
1. Demurrer…
a. General demurrer  complaint fails to state facts sufficient to state cause of action
b. Special demurrer  need more info before answering (uncertainty/failure to meet prerequisite)
i. Court does NOT look at facts  factual disputes NOT heard at this stage…
ii. … rather, court assumes that everything in complaint is true, then asks whether legally sufficient…
iii. … thus, demurrer limited to pleadings AND judicial notice  NO outside evidence
1. In Big Valley Band of Pomo Indians v. Sup. Ct., P sues D (casino/ employer) for breach of contract, D demurrers…
2. … then, D seeks judicial notice of manual/declaration  b/c these are NOT subject to judicial notice (NOT undisputed), this evidence may NOT be brought in w/ demurrer…
3. … though, if D had answered complaint, and then moved for judgment on the pleadings (essentially, a delayed demurrer), then this evidence could have been brought in
c. Besides likelihood of winning demurrer, D must also consider possibility of educating P as to what to proper cause of action (other/additional legal theories)
i. If NOT possible for P to amend complaint, then demurrer MAY be sustained w/o amend to leave (ends case)…
ii. … BUT, if sustained w/ amend to leave, then P MAY be able to take claim to federal court/different jurisdiction  attorney essentially charging D $$ for P’s benefit (better to let P’s uncertain complaint stand as is)
2. Motion to strike…
a. If something irrelevant/improper in complaint (i.e. $$ amount of punitive damages), then strike portion of complaint…
b. … OR, if P has failed to comply w/ statutory requirement (i.e. verification required by statute), then MAY strike entire complaint
i. P will likely be able to amend complaint after demurrer…
ii. … BUT, NOT necessarily after motion to strike
D. Answer
1. If P files unverified complaint – AND, in CA, attorneys generally do NOT verify, unless required – then D MAY file general denial  typed out form w/ denial language AND room for affirmative defenses
a. MAY appear stupid/lazy if listing all affirmative defenses… AND, costing client $$ by expanding scope of dispute…
b. … BUT, if affirmative defense is NOT included, then waived  risk of being too selective
i. In Advantec Group, Inc. v. Edwin’s Plumbing Co., D (contractor) files cross-complaint against P, P files general denial  general denial sufficient to controvert (cross-)complaint…
ii. … thus, NOT necessary for P to raise affirmative defense in general denial re: D NOT being licensed contractor  D being licensed was alleged in cross-complaint…
iii. … thus, b/c D unable to prove licensure, D loses on cross-complaint
2. If P files verified complaint, then NO general denial allowed  answer must respond to complaint paragraph-by-paragraph
a. MAY force settlement w/ verified complaint (D’s answer requires more info/time/$$)…


b. … BUT, MAY also anger D’s counsel w/ such aggressiveness… AND, MAY be impeached if verified complaint untruthful (can’t amend)
i. In federal court, verified complaint does NOT require paragraph-by-paragraph answer…
ii. … BUT, in federal court, there is NO general denial available  answer is always paragraph-by-paragraph
3. An answer is a general appearance… whereas, a motion to quash (usually for lack of personal jurisdiction) is a special appearance
a. In federal court, lack of personal jurisdiction is an affirmative defense, which MAY be included in answer…
b. … BUT, in CA, b/c an answer is a general appearance, lack of personal jurisdiction is waived if NO preceding motion to quash (Roy v. Sup. Ct.)
i. CA does NOT like federal system allowing lack of personal jurisdiction to be raised later  waste of time/$$…
ii. … thus, D MAY file motion to quash w/ demurrer, motion to strike, OR answer (CCP § 418.10(e)(3))… BUT, once general appearance is made, then lack of personal jurisdiction is waived…
iii. … AND, easy to inadvertently to make general appearance  make motion to quash narrowly-tailored (do NOT ask for more relief)
E. SoL
1. SoL as most common affirmative defense  favored b/c avoids delay… BUT, disfavored b/c there is NO assessment of merits
a. Generally, SoL accrues when last element of cause of action occurs (wrongful act/result occurs AND consequent liability arises)…
b. … BUT, as per discovery rule (exception), SoL delayed until P reasonably should have known OR does know (Norgart v. Upjohn)
i. Best for D to determine the earliest point at which SoL MAY have accrued AND raise as affirmative defense… then, prepare for P to argue for statutory tolling
ii. Likewise, best for P to calculate SoL conservatively  file as far in advance as possible (if SoL ends on Saturday, file on Friday)
2. Laches  equitable SoL (bar late/delayed equity claim, even if SoL has NOT run)


F. Amendments
1. CA allows one amendment to pleading w/ NO court permission (CCP § 472)… BUT, court permission required thereafter
a. Timing of first amendment in CA  either before answer/demurrer –OR– after demurrer BUT before trial…
b. … whereas, in federal court, amendment ONLY until responsive pleading filed  permission/costs almost always required (even w/ good grounds)
i. CA acknowledges “real life”  circumstances MAY require filing complaint in rush (before SoL)… thereafter, MAY discover new facts/causes of action/parties…
ii. … thus, P then able to file “real” complaint  save court’s resources by amending on its own (NO permission/hearing)
2. Relation back  as long as amended complaint arises out of same facts as initial complaint, then it relates back to time of initial complaint filing (for SoL purposes)
3. DOE Ds  name fictitious D(s) (i.e. “Does 1 through 10”) in complaint, replace w/ real D(s) later (w/ NO need to amend)
a. P must plead correctly  allege existence of DOE Ds (“… ignorant of the true names and capacities…”) –AND– allege charges against them (“… informed and believes… that Does 1 through 10, inclusive, are responsible for…”)
i. Must file complaint before SoL runs, regardless of whether or not Ds known…
ii. … if so, then P will have 3 yrs. to replace DOE Ds (CCP § 583.210)
1. DOE Ds a CA creation  deemed procedural (for Erie purposes)…
2. … BUT, DOE Ds ignored upon removal to federal court  known Ds ONLY
b. In Fuller v. Tucker, P sues D (hospital) after botched surgery, later replaces DOE D w/ anesthesiologist  anesthesiologist IS a proper DOE D
i. Proper DOE D if P is either ignorant of name –OR– ignorant of facts giving rise to cause of action…
ii. … here, P knew of anesthesiologist’s name/identity… BUT, P did NOT know of anesthesiologist’s role in causing injury…
iii. … AND, P had NO duty to investigate  P substituted in anesthesiologist as soon as P discovered


G. Truth in Pleadings
1. If losing 5 cases within 7 yrs., then a vexatious litigant  court places requirements before able to sue (i.e. post bond, seek court permission)
a. Some have strong convictions about bad cases…
b. … whereas, others just sue a lot (i.e. neighbors, landlords/tenants)
2. Attorneys who participate in frivolous lawsuits (entirely w/o merit) have potential to be sanctioned (CCP § 128.7)
a. In CA, attorneys NOT required to report about other attorneys…
b. … thus, judges are major reports of vexatious attorneys
H. Anti-SLAPP Motions
1. Anti-SLAPP (Strategic Lawsuit Against Public Participation) motion to strike a CA creation  directed at frivolous lawsuits in which P attempts to “SLAPP” D for D’s 1st Amendment-protected speech
a. Situations in which P does NOT have case against D  rather, simply does NOT like D’s speech (i.e. political/public bodies, board-type organizations)…
b. … thus, if D can prove that P’s suit has effect (NOT intent) to chill D’s speech (“anti-SLAPP”), then burden shifts (CCP § 425.16)  P now must prove likelihood of success on the merits, regardless of relief sought…
c. … AND, if P does NOT meet burden, then D wins on merits  P’s suit ends
i. D awarded attorney’s fees/costs (unusual for motion, BUT provided by statute)…
ii. … AND, if D suffers other damages (i.e. reputation), then P MAY be sued for malicious prosecution (“SLAPP-back”/CCP § 425.18)
2. If D’s speech is NOT legal, then NOT 1st Amendment-protected…
a. In Flatley v. Mauro, P (entertainer) sues D’s attorney, who accuses P (in press release) of sexually assaulting D  D brings anti-SLAPP motion…
b. … BUT, press release is criminal extortion demand  NOT protected by 1st Amendment
i. 1st step of anti-SLAPP motion – D engaging in constitutionally-protected speech – is NOT satisfied in Flatley…
ii. … thus, 2nd step – burden shifting to P – is NOT reached


3. Exceptions to anti-SLAPP motion (CCP § 425.17)  reaction to Ds getting carried away w/ anti-SLAPP (using in ways NOT imagined)…
a. Public interest exception  significant public interest AND significant part of complaint (greater public relief than personal relief, i.e. P seeking to overturn unconstitutional statute, Attorney General bringing enforcement action)
b. Commercial speech exception  business of selling/leasing goods (i.e. P alleging false advertising/unfair business practice)
c. Also, NO anti-SLAPP protection for attorney sued by client for breach of fiduciary duties

IV. DISCOVERY
A. Philosophy and Scope
1. Liberal construction of discovery rules in CA (Greyhound Corp. v. Sup. Ct.)…
a. In federal court, automatic/early obligation to give up witnesses/documents/ etc., absent request(s)…
b. … whereas, in CA, NO automatic obligation  if NO request from party, then party NOT entitled to anything
i. Case Questionnaire in limited cases  P/D need NOT serve upon another…
ii. … BUT, if party fills out and serves, then opposing party must fill out and serve as well
2. Informal discovery…
a. In Pullin v. Sup. Ct., P sues D (store) in slip-and-fall case  D does NOT want P’s expert in store… BUT, b/c store is open to public, P’s expert enters anyway AND conducts test…
b. … D argues that P should have made formal demand for inspection… BUT, discovery rules are permissive, NOT mandatory  other ways to conduct discovery
i. Informal discovery OK (cheaper), BUT limited/incomplete  P’s expert could NOT have…
1. Damaged property (i.e. dig up tiles)
2. Spoken to anybody (i.e. D’s potential witnesses, who would need to be deposed)
3. Done anything illegal (i.e. trespass)
ii. … BUT, here, P’s expert did NO such things  though, line b/w “investigation” AND “discovery” NOT always so easy (i.e. digging microscopic hole MAY have damaged property)
3. Limits on discovery…
a. Relevance
i. Relevance NOT much of a limit  has a very wide reach… AND, discovery is expensive (wouldn’t waste $$ if NOT relevant)
ii. Attorney may object on relevancy grounds at deposition…
1. … BUT, may NOT instruct client to not answer (Stewart v. Colonial Western Agency, Inc.)  ONLY if objection related to privilege… OR, MAY suspend deposition if annoyance/ obnoxiousness (CCP § 2025.470)…
2. … besides, relevancy objections are NOT waived if NOT raised at deposition (CCP § 2025.460(c))
b. Privacy
i. In Pioneer Electronics, Inc. v. Sup. Ct., P sues D after buying faulty DVD player  P seeks from D list of customers who purchased same DVD player… BUT, D wants to “protect customers’ privacy” (in actuality, wants to avoid class action lawsuit)…
ii. … CA has right to privacy (enumerated in CA Const.)… but, NOT unconditional  apply Hill factors…
1. “Legally protected privacy interest”
2. Reasonable expectation of privacy (objective)
3. Serious invasion (egregious/non-trivial)
iii. … AND, if able to satisfy Hill factors, then balance against competing interests… AND, broad scope of discovery IS a good competing interest
1. Opt-out letters sent out to customers in Pioneer  if NO response, then OK to use customer’s info…
2. … as opposed to opt-in letters  customer must affirmatively approve use of info
c. Privilege
i. Privileges  attorney-client, spousal, work product, litigation, doctor-patient, clergy
ii. How to raise privilege claim…
1. Motion for in camera hearing (have judge look at)
2. Motion in limine (have excluded)
3. Protective order
4. Privilege log (list of documents NOT produced  reveal existence, but NOT contents of)
iii. In People v. Sup. Ct. (LAFF), documents seized from office of attorneys (accused of insurance fraud) includes much privileged info  attorneys entitled to review…
1. Attorney’s views/opinions  NOT discoverable “under any circumstances” (CCP § 2018.030(a))
2. Other work product (i.e. pictures, interviews)  NOT discoverable, unless “denial of discovery will unfairly prejudice the party seeking discovery… or will result in injustice” (CCP § 2018.030(b))
3. Hybrid  if NOT too intertwined, MAY redact work product portion
iv. Waiver/inadvertent disclosure of privileged info by attorney  depends on facts (ultimately harming client, who MAY or may NOT fully recover in malpractice suit)…
1. In Jasmine Networks, Inc. v. Marvell Semiconductor, Inc., D’s conversation w/ attorney re: stealing P’s info accidentally left on P’s voicemail  NOT privileged (NO express waiver… BUT, a voluntary uncoerced disclosure… AND, in the alternative, crime-fraud exception)
2. In Rico, paralegal accidentally gives privileged documents to opponent  YES privileged (opponent must return, MAY be disqualified… lacks criminal component of Jasmine)
B. Discovery Devices
1. Interrogatories…
a. In CA  limited to 35 rogs (25 in federal), 10-day waiting period
i. Form rogs  check boxes to basic questions (inexpensive/easy to use)… though, NOT sensible in complex cases (lots of parties/ causes of action, incidents difficult to define)
ii. Special rogs  drafted/written by attorney (to fit more specifically)
1. If 35+ rogs needed, then attach Declaration for Additional Discovery…
2. … if responding party challenges, then propounding party bears burden (MAY be wise to save some rogs for later)
iii. Supplemental rogs  ask for updated responses if any incomplete OR anything has changed
1. Two supplemental rogs before initial setting of trial date, AND one more after setting (CCP § 2030.070(b))…
2. … AND, one more w/ court permission (though, unlikely) (CCP § 2030.070(c))
b. Pros/cons of rogs…
i. Client’s responses are drafted by attorney, signed by client… thus, NOT as candid as one may hope for…
ii. … BUT, can be used to impeach if/when opponent changes story
1. Best to do rogs before document production (know what documents to ask for), OR simultaneously (documents supporting responses)…
2. … AND, depo ONLY after both rogs AND document production
c. If late when responding to rogs  waive all objections (obnoxious ?s become permissible) AND grounds for mandatory sanctions
i. Courts generally NOT involved in discovery, unless…
1. Protective order (to challenge out-of-line discovery demand)
2. Motion to compel responses (if NO response)
3. Motion to compel further responses (if response is sent, BUT inadequate)
ii. In Sinaiko Healthcare Consulting, Inc. v. Pacific Healthcare Consultants, attorney does NOT show up for hearing on motion to compel b/c responses sent before hearing… BUT, responses inadequate AND late  court can still hear motion AND issue sanctions
d. “Urban legend” in CA  responding party has affirmative duty to update incomplete/incorrect discovery (YES in federal court, NOT in CA)
i. In Biles v. Exxon Mobil Corp., P sues D for asbestos exposure, D serves rogs asking P to identify witnesses  P can’t identify, SO D moves for summary judgment…
ii. … then, P presents declaration from undisclosed witness (unknown at time of rogs)  evidence NOT excluded (P survives summary judgment)
1. D MAY seek monetary sanction for cost of summary judgment…
2. … BUT, D’s own fault  P had NO obligation to disclose after learning of undisclosed witness b/c D chose NOT to send supplemental rogs
2. Depositions…
a. In CA  one depo/person… BUT, unlimited, MAY extend to next day (10 depos, 7 hrs. each in federal)
i. 20-day waiting period (before sending out depo notice)… AND, 10-day notice before depo itself… SO, 30 days from D’s service/ appearance before P MAY take any depo
ii. Mileage/location limitations  court reporter, opposing counsel, translator paid for time (even if deponent does NOT show)
iii. Deponent must sign depo for potential perjury charge to stick  if deponent lies AND signs, then MAY report to DA… BUT, NO other threats/negotiations (i.e. force settlement)
b. Pros/cons of depos…
i. Able to talk to witness (NO attorney-drafted responses), assess demeanor (MAY videotape)…
ii. … fear of depo as negotiation technique (if legitimate)  MAY force settlement (impeachment from depo more powerful, difficult for attorney to defend)…
iii. … BUT, expensive  upward of $1K for court reporter ONLY
c. When deposing entity, ask for person most knowledgeable (“PMK”)  entity has good faith obligation to identify PMK
i. In Maldonado v. Sup. Ct., D-entity going through bankruptcy, most likely candidates for PMK since laid off… thus, designated PMK unable to answer ?s at depo  D-entity did NOT make whole-hearted effort (simply picked whoever available)
1. P seeks issue preclusion as penalty (limit D’s affirmative defenses b/c of failure to produce PMK/evidence)… BUT, monetary sanction is sufficient
2. Entity’s former employees NOT obligated to cooperate  P would have to send subpoena (NOT notice)… OR, D-entity would have to pay for former employee’s appearance
ii. P MAY draft depo notice narrowly so as to force D to designate specific person as PMK (OR, MAY negotiate in advance)…
iii. … BUT, if entity has freedom to choose PMK, need ONLY be in good faith  lower-level employees are missed less on the job… BUT, upper-level employees are more sophisticated/trainable
3. Physical/Mental Examinations…
a. In CA  self-executing (by court order in federal), 30 days notice before exam
i. Physical exam routine in personal injury/workers comp. (often by cooperation)… BUT, mental exam more rare (subject to limitations)
ii. Counsel allowed to be present at physical exam (CCP § 2032.510(a)), usually NOT mental exam (unless court order)… whereas, in federal court, need good cause to have counsel present at either exam
b. Limitations re: mental exams…
i. In Vinson v. Sup. Ct., P sues D for sexual harassment, alleges emotional distress  b/c emotional distress at issue, D allowed mental exam of P…
ii. … BUT, ?s re: P’s prior sexual history are off-limits  NO connection/specific facts making sexual history relevant
1. P NOT allowed to have counsel present  if so, then D’s counsel MAY be present as well (ceases to be true mental exam)…
2. … BUT, if P concerned re: protection from unfair ?s, MAY have  exam recorded (CCP § 2032.530)
4. Production/Inspection of Documents and Things…
a. In CA  NOT automatic (YES automatic in federal), 10-day waiting period
i. Negotiable who pays for (split/share costs)  responding party MAY bear small costs (odd to charge opponent $5)…
ii. … BUT, NOT inherently unfair for propounding party to pay for documents (after all, asking for documents)…
iii. … OR, responding party may ONLY gather documents  make available for propounding party to retrieve/make copies (CDs easier to share b/w parties)
b. Pros/cons of document production…
i. If NOT drafted carefully, then MAY end up w/ unnecessary documents (“junk”)… though, unethical to purposefully include “junk”
ii. Responding party MAY produce documents in manner ordinarily kept (need NOT make easier for propounding party)… BUT, must label what is responsive to request(s)
iii. MAY find “smoking gun”… OR, at the very least, MAY find good documents (create negotiation advantage)
c. Never produce documents that attorney has NOT put eyes on  do NOT trust client’s word… OR, obtain proof from client that nothing sensitive was found
i. In Stadish v. Sup. Ct., P requests document production, D makes objections… BUT, D does NOT object on grounds of trade secret privilege (thus, objection waived)…
ii. … turns out that P’s associate had political agenda adverse to D… BUT, NO protective order for D
d. If huge costs associated w/ translation of electronic discovery (i.e. backup tapes of emails), then statutory cost-shift to propounding party (CCP § 2031.280(c))
i. In Toshiba America Electronic Components, Inc. v. Sup. Ct., recovery/organization of data into readable form will cost $1.6M  cost-shift to propounding party…
ii. … BUT, cost-shift MAY not be 100% (court has discretion to alter)  responding party must document costs carefully AND prove that costs are reasonable
5. Request for Admissions…
a. In CA  limited to 35 (NO limit in federal)… BUT, like rogs, MAY obtain more w/ Declaration for Additional Discovery
i. Unlike other discovery devices, propounding party does NOT obtain any info… rather, MAY get some info admitted to
ii. In federal court, deemed admitted w/ NO response… BUT, in CA, requires Motion to Deem Admitted
iii. Admissions to genuineness of documents  trial runs more smoothly (NO objections), AND hold liable for costs of proof
b. Trial court MAY allow admissions to be deemed withdrawn/amended…
i. In Wilcox v. Birtwhistle, D serves P w/ RFA (essentially asking P to admit that P has NO case), P does NOT respond, D successfully moves to deem admitted  D wins on summary judgment…


ii. … BUT, reversed on appeal  b/c P’s failure to respond was due to attorney’s (NOT P’s) mistake/inadvertence/excusable neglect, admissions (whether actually made OR deemed admitted) are amended/withdrawn (CCP § 2033.300(b))
1. If D had NOT yet successfully moved to deem admitted, P could have served verified response before hearing on motion (CCP § 2033.280(b))…
2. … OR, MAY negotiate w/ opponent (who should act professional/reasonable, at least for benefit of the court)
6. Discovery in limited cases…
a. “Grab-bag” of 35 (rogs/document production/RFAs combined)
b. ONLY one depo per side (usually of opposing party)
c. Case Questionnaire AND form rogs available
C. Systemic Oversight
1. “Golden rule”  professionalism
a. If deadline missed, call opposing counsel to ask for extension…
b. … thus, court oversight of discovery should NOT be necessary
2. “Meet and confer” requirement…
a. Communicate w/ opposing counsel re: discovery dispute  may NOT go straight to court (though, NO “meet and confer” requirement w/ RFAs)
i. Commonly, opponent will produce more b/c does NOT want to be sanctioned by court (if something wrong/arguable)… BUT, still MAY not be enough
ii. Encourages informal resolution… though, MAY seem like extra futile step (going through the motions)
b. In Obregon v. Sup. Ct., P (dissatisfied w/ D’s responses to rogs) sends isolated letter 13 days before deadline to file motion to compel  NOT sufficient to meet spirit and letter of “meet and confer” requirement (consider timing, whether making real effort)
i. “Meet and confer” letter is addressed/mailed to opposing counsel…
ii. … BUT, real audience is judge  must appear reasonable/ cooperative (fighting a real battle, NOT just creating problems)
3. Discovery sanctions  monetary ($$), issue preclusion (single witness/ document), termination (entire case)
a. May ONLY get “reasonable” sanction (NOT full $$ expended)  sanctions NOT about punishment, BUT about restoring status quo
b. Court has inherent power to issue terminating sanction  usually for unreasonable delay OR sham/frivolous lawsuit… BUT, also for deliberate and egregious behavior (whether or NOT as violation of court order)
i. In Stephen Slesinger, Inc. v. Walt Disney Co., P hires private investigator to obtain documents from D, tells investigator to NOT do anything illegal…
ii. … BUT, when investigator returns documents that could have ONLY been obtained illegally (via trespass/“dumpster diving”), P does NOT inquire  court issues terminating sanction
1. Granted, D had destroyed evidence earlier in case… BUT, monetary sanctions against D were sufficient to restore status quo…
2. … whereas, here, nothing less than terminating sanction would compensate for P’s behavior
4. Protective orders…
a. Provision for each discovery device, if client would NOT want to disclose…
i. Privileged documents
ii. “… annoyance, embarrassment, oppression, or undue burden or expense…” (beyond scope of discovery)
iii. Commercially-sensitive documents (i.e. trade secrets, customer lists)
iv. Privacy
v. Electronic documents
b. In Planned Parenthood Golden Gate v. Sup. Ct., P sues D (Planned Parenthood) for interference w/ picketing  D seeks protective order b/c P wants list of employees/patients/volunteers (identities AND addresses)
i. Competing concerns…
1. Intrusion of privacy  protection of identity (especially for women seeking D’s services)
2. Essential info to trial  legitimate access to witnesses
ii. Compromise reached…
1. D willing to accept service of subpoena for witnesses (pseudonyms instead of real names), who may be interviewed at D’s offices…
2. … thus, D does NOT give P what P wants… BUT, gives P access rather than fight


5. Discovery completion…
a. Discovery cut-off on 30th day before initial trial date, w/ motions heard up until 15th day (CCP § 2024.020)
b. Discovery re-opened as a matter of right under 3 circumstances (Fairmont Insurance Co. v. Sup. Ct.)…
i. Mistrial
ii. New trial
iii. Remand after reversal
1. … thus, would have to first go through entire trial AND appellate process, which is rare (ONLY 1-3% of cases)…
2. … AND, many cases affirmed after appellate process
6. Punitive damages…
a. After properly making claim for punitive damages in complaint, P may move for the court to permit discovery of D’s financial info…
b. … AND, P must show that it is “very likely” that P will prevail on claim for punitive damages (Jabro v. Sup. Ct.)…
c. … thus, such motion would likely occur toward end/latter half of discovery  P must first obtain evidence to amass showing of punitive damages claim

V. DISPOSITION WITHOUT TRIAL
A. Judicial Arbitration
1. Judicial arbitration NOT actually “judicial” (NO judge involved)… AND, NOT actually “arbitration” (NOT binding)
a. As opposed to “Rent-A-Judge”  pay retired judge (separate system of justice for those w/ $$)
b. As opposed to contractual arbitration  private agreement b/w parties
2. Differences b/w judicial arbitration AND contractual arbitration (as per Porreco v. Red Top RV Center)…
a. Contractual arbitration is voluntary (agreed to)… whereas, judicial arbitration is inflicted upon by court
b. Contractual arbitration usually binding (waiver of jury trial)… whereas, de novo trial MAY follow judicial arbitration
i. Party that is dissatisfied w/ award in judicial arbitration may file (within 30 days) Request for Trial De Novo After Judicial Arbitration  need ONLY identify self (as P/D) AND check box…
ii. … BUT, if dissatisfied party receives less/same award after de novo trial, then must pay opposing party’s court costs/expenses (MAYBE attorney’s fees)
iii. Judicial arbitration ONLY as good/bad as arbitrator  sometimes, both parties request de novo trial
c. Rules of evidence do NOT apply in contractual arbitration… BUT, do apply (w/ some modifications) to judicial arbitration
d. Typically, NO discovery in contractual arbitration… BUT, regular discovery in judicial arbitration
3. Case w/ $50K or less will be sent to judicial arbitration  likely less complicated (one-P-v.-one-D), reduces court workload…
a. Contract dispute
b. Car accident
B. Case Management (“Fast Track” Rules)
1. Case Management Conference/Statement puts a lot of info before court at early stage  allows court to determine time frame
a. 25 case management factors (CRC 3.729) used to determine whether trial date will be set sooner or later…
b. … SO, if seeking trial date A.S.A.P., must be well-versed in factors AND case
2. NO clear line b/w client’s conduct AND counsel’s conduct  terminating sanction OK if client has awareness of counsel’s conduct
a. In Garcia v. McCutchen, P’s counsel repeatedly blows off hearings (monetary sanctions having NO effect)  court issues terminating sanction (dismissing P’s case)…
b. … BUT, reversed on appeal  P is ultimately hurt by P’s counsel’s noncompliance
i. P should bear some responsibility  could have hired new counsel (though, MAY not be possible… AND, MAY have been falsely reassured by counsel)…
ii. … BUT, legal malpractice claim against counsel MAY not be fair exchange  must prove that counsel committed malpractice (several elements) AND “case within case” (would have won underlying case)
C. Dismissal
1. Distinction #1…
a. Dismissal w/ prejudice  may NOT refile
b. Dismissal w/o prejudice  MAY refile (assuming SoL has NOT run)
2. Distinction #2…
a. Involuntary dismissal  as per court’s action/discretion
b. Voluntary dismissal  as per Request for Dismissal
i. Voluntary dismissal w/o prejudice ONLY at “any time before the actual commencement of trial” (Franklin Capital Corp. v. Wilson)…
ii. … BUT, unclear when trial actually commences (depends on case law)
3. Involuntary dismissal is mandatory as per “5-yr. rule” (state-wide)… BUT, as per case management, involuntary dismissal is discretionary within 2-3 yrs.
a. In Landry v. Berryessa Union School District, D seeks discretionary involuntary dismissal as per P’s delay  trial NOT brought within 2 yrs. (AND, P, as minor, entitled to trial setting preference)…
b. … BUT, P argues that delay was result of settlement negotiation w/ D  court NOT satisfied w/ P’s excuse (notwithstanding negotiations, huge time gap w/ NO action)…
c. … SO, P’s case dismissed, AND affirmed on appeal  NOT an abuse of discretion by trial court (BUT, b/c discretionary, other court MAY have found differently)
4. Exception to “5-yr. rule”  impracticability…
a. 3 factors of impracticability…
i. Circumstance of impracticability
ii. Causal connection
iii. Reasonably diligent in prosecuting
b. In Tamburina v. Combined Insurance Co. of America, trial NOT brought within 5 yrs. b/c of issues w/ P’s health AND P’s counsel’s health…
i. Circumstance of impracticability  YES (P AND P’s counsel both seriously ill at different times… AND, anything less than serious illness would NOT have been sufficient)
ii. Causal connection  YES (illnesses covered bulk of 5-yr. period… AND, P unsuccessfully tried to find new counsel)
1. D’s counsel in Tamburina stipulated to extension b/c of said health issues…
2. … BUT, stipulations NOT clear re: whether running against “5-yr. rule”  opponent MAY stipulate for purpose of moving for mandatory involuntary dismissal
iii. Reasonably diligent in prosecuting  ?? (remanded on this issue)
D. Default
1. If D fails to respond to complaint, then P files Request for Entry of Default within 10 days (CRC 3.110)  NOT automatic… AND, again, Statement of Damages must precede (if applicable)
a. After Request for Entry of Default, P files Request for Entry of Default Judgment (within 45 days)…
b. … then, prove-up hearing (CCP § 585)  basics vary from court-to-court (some more trial-like than others)
2. Default as sanction…
a. In Greenup v. Rodman, D responds to complaint, BUT behaves badly (blows off document production)  court grants P’s motion for default…
b. … BUT, P did NOT plead damages in complaint (ONLY alleged in excess of jurisdictional requirements)  expected evidence of damages during discovery
i. Court allows P to file first amended complaint… BUT, if D responds to first amended complaint, then P loses default…
ii. … thus, P’s choices  take default (AND, receive jurisdictional minimum for damages) –OR– file first amended complaint w/ more specific damages alleged (AND, risk losing default)
1. Lazy to rely on proving up damages later  defaults are rare… BUT, do NOT want to be stuck w/ poorly-drafted complaint in case of default…
2. … though, poorly-drafted complaint MAY be broadly interpreted
3. Before seeking default, ethical obligation to notify D’s counsel if P’s counsel knows/has suspicion that D has counsel (though, even if unaware, safest to notify D)
a. Within 10-day period before filing Request for Entry of Default, send certified letter to D’s counsel  deadline for answer has passed (NOT accusatory) AND deadline for Request for Entry of Default soon approaching…
b. … besides, D’s counsel MAY move to have default set aside for mistake/ inadvertence/excusable neglect  if NO such letter received, then D’s counsel likely will succeed…
c. … AND, again, judges often report ethical violations


E. Settlement
1. Court loses jurisdiction upon dismissal… SO, court may NOT enforce settlement agreement after case dismissed (new case for breach of contract)
a. Settlement agreement enforceable if (CCP § 664.6)…
i. In writing OR on record/in court
ii. Parties request that court retain full jurisdiction until full performance (i.e. several payments over yrs., NOT single payment)
b. Alternatives  stipulated judgment, informal escrow
2. Good faith settlement (CCP § 877.6  CA ONLY)…
a. P sues D1 AND D2  P wants to settle w/ D2… BUT, D2 does NOT want contribution/indemnity claim(s) from D1
i. Court, upon motion (under CCP § 877.6), MAY extinguish such contribution/indemnity claim(s)… though, other theories/causes of action b/w D1 and D2 MAY be available (may NOT be total protection for D2)…
ii. … thus, when negotiating settlement, D2 wants entirely conditional upon approval of “877.6 motion”
b. “877.6 motion” routinely approved if NOT “out of the ballpark” (grossly disproportionate)  Tech-Bilt good faith factors include…
i. Liability of settling D in comparison to non-settling D(s)
ii. Amount paid (expected discount for settling early)
iii. Collusion/fraud (settling D funding P’s litigation against non-settling D(s)… BUT, settling D to testify against non-settling D(s)?)
iv. Settling D’s insurance policy limits/financial condition
F. Offer of Compromise (CCP § 998)
1. “998 offer”  if made by one party, AND NOT accepted by opposing party, then opposing party must obtain more favorable judgment at trial, OR else…
a. … opposing party does NOT recover own costs…
b. … AND, must pay other party’s costs
i. Normally, attorney’s fees are NOT considered “costs”…
ii. … unless, basis exists otherwise (by statute OR by contract)
2. Assume D makes “998 offer” of $200K, which P rejects… BUT, P’s verdict is ONLY $100K (CCP § 998(c))…
a. P’s judgment is worth $100K, MINUS D’s post-offer costs (NOT pre-offer)… AND, as per court’s discretion, D’s expert costs MAY also be subtracted from judgment (though, NOT likely)…
b. … though, if contract claim providing for attorney’s fees, then P still entitled to pre-offer attorney’s fees (though, NOT post-offer)
3. Assume P makes “998 offer” of $100K, which D rejects… BUT, P’s verdict is $200K (CCP § 998(d))…
a. P’s judgment is worth $200K, PLUS P’s post-offer costs… AND, as per court’s discretion, P’s expert costs MAY also be added to judgment (highly likely)…
b. … AND, if contract claim providing for attorney’s fees, then P also entitled to pre-offer attorney’s fees (AND, post-offer attorney’s fees already included above)
i. “998 offer” becomes more important w/ increased expert fees…
ii. … if costs of experts come out to $100K, then verdict w/o expert fees is hollow victory
4. Revocation of “998 offer”…
a. CCP § 998 states that “998 offer” expires upon trial OR after 30 days  silent as to whether “998 offer” is revocable…
b. … BUT, “998 offer”, as per basic contract principles, MAY be revoked at any time prior to acceptance (T.M. Cobb Co. v. Sup. Ct.)  becomes a stipulated judgment upon acceptance
5. Rejection of “998 offer”…
a. Rejection must be express AND unequivocal (i.e. “I reject…”)  letter stating that offer is “insulting and demeaning” (as per Guzman v. Visalia Community Bank) does NOT suffice
i. Oral rejection MAY suffice… BUT, issues re: proof (unless on record/in court)…
ii. … OR, simply let offer expire  NO obligation to respond/reject
b. Under basic contract principles, counteroffer IS rejection… BUT, making “998 offer” does NOT reject opponent’s “998 offer” (CCP § 998 NOT always governed by basic contract principles)
6. Token “998 offer”…
a. In Jones v. Dumrichob, verdict for D… AND, b/c D made “998 offer”, P on the hook for $15K in costs…
b. … BUT, D’s “998 offer” was ONLY to excuse/waive costs (technically offering $0)  nonetheless, a real “998 offer” (NOT token)
i. “998 offer” must be reasonable/in good faith, considering likelihood of success at trial…
ii. … AND, b/c D ended up winning, “998 offer” for NO $$ was NOT unreasonable  if fearful of being deemed unreasonable, could send letter explaining “998 offer”
G. Summary Judgment
1. Pieces to motion for summary judgment in CA…
a. Points and authorities  all legal reasons
b. Evidence  i.e. affidavits, declarations
c. Separate statement of undisputed facts  2-column chart (fact on left, proof/where located within evidence on right)
i. Opposition to motion for summary judgment would include opposition to separate statement  also a 2-column chart, w/ fact on left, whether disputed/undisputed on right…
ii. … AND, if disputed, then proof/where located within evidence
2. CA summary judgment law (CRC 3.1350) largely conforms w/ federal law…
a. Burden on moving party to show nonexistence of any genuine issue of material fact (P proving each element –OR– D showing that element(s) can’t be proven)…
b. … then, shifts to opposing party to show existence of genuine issue
3. … BUT, w/ 3 differences (Aguilar v. Atlantic Richfield Co.)…
a. NO evidence required in federal court
b. NO separate statement of undisputed facts required in federal court (though, rare NOT to include both)
c. Timing…
i. Federal  10 days before hearing 
ii. CA  75 days before hearing (w/ hearing 30 days before trial)

VI. TRIAL
A. Right to Trial by Jury
1. NO right to jury on equity (i.e. promissory estoppel, injunction, rescission)… BUT, YES on everything else (CCP § 592)  if complaint sets forth legal AND equitable theories, then 2 rules (each within court’s discretion)…
a. “Gist of the action” rule  if legal/equitable theories NOT severable, then determine which is primary focus (if legal, then YES jury… BUT, if equitable, then NO jury)
b. “Equity first” rule  if legal/equitable theories severable, then bifurcated trial w/ equity first, then law (opposite in federal court)


2. Waiver of jury trial  2 ways…
a. Failure to demand  typically at beginning OR end of complaint… OR, orally at case management conference… BUT, at bare minimum, waived if NOT demanded by the time trial is set
b. Failure to pay fees (CCP § 631(d)(5))  $150 deposit 25 days prior to trial (attorneys commonly forget)
3. Challenging jury/judge…
a. Six peremptory challenges in typical one-P-v.-one-D case (more likely eight if multiple Ps/Ds)
i. If “for cause” challenge (i.e. bias for/against, knowing judge/party/ witness) fails, then likely becomes peremptory challenge…
ii. … AND, difficult to prove that peremptory challenge is being used improperly (inherently involves stereotyping/guessing)
b. Challenging judge in bench trial technically requires prejudice (CCP § 170.6)… BUT, grounds need NOT be stated
i. ONLY one such challenge available  MAY be transferred to inconvenient location, OR to worse judge (more effective in smaller courts w/ fewer bad judges)…
ii. … AND, MAY be bad for attorney’s reputation…
iii. … BUT, MAY be good temporary measure (worth challenging judge w/ whom had prior issues, i.e. sanction)
B. Verdicts
1. Non-unanimous verdict OK in civil setting (CCP § 618)  9 of 12 jurors
2. General verdict simply asks whether liable… whereas, special verdict asks specific yes-or-no ?s re: elements of charge (jury decides factual issues, judge applies law to jury’s findings)  issues re: inconsistency…
a. In Resch v. Volkswagen of America, Inc., 9 jurors answer consistently... BUT, NOT the same 9 jurors  ONLY 7 jurors answer consistently…
b. … BUT, outvoted jurors still allowed to vote on next issue  if outvoted juror(s) removed, then less than 12 jurors remain…
i. … thus, even if outvoted juror believes that there is NO liability, still able to vote on how to allocate said liability…
ii. … even though outvoted juror’s allocation of said liability MAY be completely arbitrary (since, again, juror did NOT believe liability existed in first place)


C. Judicial Control of Jury
1. Nonsuit (CCP § 581(c))…
a. D (ONLY) challenging sufficiency of evidence  2 possibilities…
i. After P’s opening statement (though, NOT much has happened at this point… MAY have just been poor opening statement)
ii. After P rests
b. Nonsuit after P’s opening statement highly disfavored, more likely to be reversed on appeal (Panico v. Truck Insurance Exchange)… whereas, if after P rests, then nonsuit more practical (i.e. if P misses element of claim)
2. Directed Verdict (CCP § 630)
a. Similar to nonsuit, except available to both P AND D…
b. … AND, different timing  either after submitted to jury BUT before verdict –OR– after both sides rest…
c. … AND, also available w/ hung jury (since deadlocked jury has NOT reached verdict)
3. Judgment Notwithstanding Verdict (“JNOV”) (CCP § 629)
a. After jury has reached verdict, losing party asks trial judge to reverse…
b. … essentially, a second chance at directed verdict (if directed verdict lost, OR if NO motion for directed verdict made)  judges dislike directed verdicts…
i. Judges do NOT want directed verdict reversed on appeal…
ii. … AND, unfair for jury to follow entire trial ONLY to NOT be allowed to deliberate  jury MAY end up reaching correct result, anyway (AND, if NOT, then JNOV available)
4. Motion for New Trial (CCP § 657)
a. Unlike nonsuit/directed verdict/JNOV, a traditional written motion  NOT done orally in court
b. Exclusive list of grounds for new trial  all big mistakes (i.e. jury misconduct, inadequate/excessive damages)
i. Evidence of such grounds for new trial difficult to obtain  i.e. evidence of jury misconduct (NOT simple misunderstanding) may ONLY come from talking w/ jurors after case…
ii. … AND, MAY not be able to talk to jurors after trial (though, some judges more proactive in keeping jurors around after verdict)


c. Additur/remittitur (CCP § 657(5))  court’s power to rewrite verdict, make damages higher/lower (depending on whether damages are inadequate/excessive)
i. “Ballpark” test (similar to “877.6 motion”)  whether $$ amount of damages related to proof/facts (NOT emotion/argument/ miscalculation)
ii. Party moving for additur/remittitur has choice  accept court’s rewriting OR new trial
1. Courts have power to do both (though, remittitur ONLY in federal court)… BUT, rarely do so (fear of being reversed, stepping on jury’s toes)
2. If one party moves for additur, AND opposing party moves for remittitur, court will probably ignore both (jury got it right)
D. Relief from Default/Judgment (CCP § 473(b))
1. Discretionary (“may”) just relief from default/judgment available  mistake, inadvertence, surprise, OR excusable neglect
a. Neglect is “excusable” by RPP standard (as opposed to conduct which falls below professional standard of care)…
b. … BUT, relief ONLY available from default/judgment  NOT for missed motion deadline, SoL, etc. (NO “473(b) motion” for late “473(b) motion”)
2. Mandatory (“shall”) relief available  mistake, inadvertence, surprise, OR neglect (NOT excusable)… AND, accompanied by attorney’s sworn affidavit of fault
a. Client would prefer “473(b) motion” over legal malpractice claim (which, again, is difficult to prove)…
b. … BUT, may NOT be preferable to attorney  must pay mandatory fees/ costs… AND, must write sufficient affidavit connecting own error to default/judgment
3. Practical to plead both discretionary relief AND mandatory relief…
a. If neglect is excusable, then discretionary (NO fees/costs)… BUT, if neglect is NOT excusable, then stuck w/ mandatory
b. If attorney will NOT sign affidavit (OR, affidavit insufficient), then discretionary… AND, if court does NOT grant discretionary relief, then attorney likely faces legal malpractice claim
c. If error occurred before client retained attorney, OR client’s own fault, then discretionary… AND, if NOT granted, then NO legal malpractice claim as fall-back
d. Timing issues…
i. Discretionary relief must be sought reasonably within 6 months
ii. Mandatory relief must be sought within 6 months (NO mention of reasonableness… BUT, nonetheless, should act within reasonable amount of time
4. Clerical mistake  good basis for “473(b) motion”
a. In Zamora v. Clayborn Contracting Group, Inc., P’s counsel (via secretary) makes typo in “998 offer”  “against” instead of “in favor of” (appears if P willing to pay $149K to settle)…
b. … BUT, the law “looks with particular disfavor on a party who, regardless of the merits of his cause, attempts to take advantage of the mistake, surprise, inadvertence, or neglect of his adversary”  court finds it “hard to believe that [D] had no inkling that [“998 offer”] was a mistake”
i. D’s counsel had competing ethical obligations  to fully represent client (accept “998 offer”)…
ii. … BUT, also to NOT mislead court  at the very least, D should NOT have opposed P’s “473(b) motion” (OR, confirmed w/ P that “998 offer” was correct)

VII. SECURING/ENFORCING JUDGMENTS
A. Writ of Attachment
1. Attach assets before trial (CCP § 483.010)  assets may NOT be transferred/ encumbered… thus, if won, then judgment is collectible
2. Limited to 4 situations…
a. Contract claim ($$)
b. Fixed/readily ascertainable ($500+)
c. Unsecured –OR– secured by personal property ONLY
d. Commercial claims (trade/business disputes)
3. P must show (MAY be ex parte)  irreparable harm (i.e. risk of fraud/ concealment, NOT mere risk of insolvency) AND likelihood of success on the merits
a. Heavy amount of work for P to do up front to obtain this leverage…
b. … BUT, if leverage obtain, then D will likely settle  can’t stay in business w/ assets encumbered



VIII. APPELLATE REVIEW
A. Appealability
1. If NOT a final judgment, then NOT appealable… BUT, court MAY consider extenuating circumstances, treat appeal of non-final judgment as petition for writ  judicial economy AND public interest
a. In Morehart v. County of Santa Barbara, P files five causes of action  b/c ONLY three are part of judgment (other two severed), judgment is NOT final…
b. … BUT, ONLY one narrow issue to be decided  parties have already spent long time in court
2. What IS appealable (CCP § 904.1)…
a. Final judgments AND other things that alter the life of a case (i.e. motion to quash, forum non conveniens)…
b. … AND, $5+K sanctions (as such, judges often do NOT exceed $5K)
B. Nonappealable Orders
1. Vast majority of petitions for extraordinary writ are denied (often w/ NO reason stated)…
2. … BUT, extraordinary writ appropriate in 2 difficult-to-prove situations  very important public interest OR prejudice/unfair/very harsh
a. Appellate courts would rather wait until final judgment than grant extraordinary writ  issues for writ MAY be cured/mooted by final judgment…
b. … AND, deference to trial court (avoid back-and-forth)

IX. RES JUDICATA
A. Claim Preclusion
1. In Mycogen Corp. v. Monsanto Co., P wins first action (for declaratory relief AND specific performance)… then, brings second action for damages (b/c specific performance did NOT work)…
a. If ONLY seeking declaratory relief, then NO claim preclusion (CCP § 1062)…
b. … BUT, if seeking more than ONLY declaratory relief, then must include everything  b/c P sought more than declaratory relief in first action, second action is barred (YES claim preclusion)


2. CA applies Primary Rights Theory  the invasion of one primary right (i.e. contract claim, tort claim, property claim) gives rise to a single cause of action
a. Thus, NO second action may be brought from breach of contract  if same contract as first action, then same primary right (even if different theories of breach, different breaches)
b. Different approaches to determine what IS a primary right (depends on case law)
B. Issue Preclusion
1. In Torrey Pines Bank v. Sup. Ct., D moves for voluntary dismissal w/ prejudice of cross-complaint against P  should have dismissed w/o prejudice…
2. … thus, D is barred from litigating affirmative defenses, even though D did NOT litigate affirmative defenses
a. Typically, voluntary dismissal w/ prejudice follows settlement  issue preclusion OK (b/c P receives something in exchange for dismissal)…
b. … BUT, here, P did NOT receive anything in exchange for dismissal  issue preclusion still OK
i. P’s affirmative defenses NOT “actually litigated” (NO fair trial, as per federal court)…
ii. … BUT, nonetheless, “could have been litigated” (majority rule in CA)
C. Miscellaneous
1. In Vandenberg v. Sup. Ct., arbitration b/w 2 parties  result reached, confirmed as judgment…
2. … then, losing party attempts to sue 3rd party (NOT involved in arbitration)  preclusive effect of arbitration as to non-parties…
a. NO issue preclusion upon non-parties, unless agreed to (though, unlikely for non-party to agree as such)… BUT, w/ many open-ended exceptions…
b. … though, CCP § 1287.4 states that arbitration award has “the same force and effect” as a judgment…
i. If read literally, then YES issue preclusion…
ii. … BUT, public policy does NOT favor literal reading  litigating party may NOT have litigated as forcefully as subsequently-barred non-party (potential to turn arbitration into litigation)
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