Civil Procedure Spring 2018


I. Subject Matter Jurisdiction
A. General


1. Federal courts of limited jurisdiction



a. Federalism: Avoid encroaching on sovereignty of the states



b. Separation of Powers: Avoid encroaching on executive and legislative


2. State courts are courts of general jurisdiction 

3. Concurrent v. Exclusive Jurisdictions



a. Concurrent: Party can choose to either file in state or federal court



b. Exclusive Federal: Case may only be brought in federal court



c. Exclusive State: Case may only be brought in state court


4. Subject Matter Jurisdiction Non-Waivable (i.e. Rule 12(h))
B. Federal Question Jurisdiction

1. Governing Statute: 28 U.S.C. §1331 

a. U.S. District Courts have jurisdiction over “all civil actions arising under the Constitution, laws or treaties of the U.S.”


2. The Well-Pleaded Complaint Rule



a. Concept: The claim itself must arise under federal law




i. It cannot depend on anticipated federal defense 

- Examples of Fed. Claims: Antitrust, civil rights, IP, labor, securities

- Examples of State Claims: K, torts, property 



b. Case Louisville & Nashville Railroad Co. v. Mottley



i. Essential Facts

- The Mottleys alleged that Congress’ act did not apply to their free pass and that, if the law is construed as prohibiting such passes, it deprives them of their property in violation of the Fifth Amendment
ii. Held: 
- D’s claim was simply a breach of K claim under state law
- It is not sufficient that the plaintiff anticipates that the defendant will raise a federal statute in defense.
iii. Rationale
- Federal issue arose not as part of D’s claim, but as P’s defense to the breach of K claim, and D’s response to it

- Cause of action is based on state K claim 

- You cannot premise a federal question jurisdiction based on an anticipated federal defense


c. Issue: Sneaky Artful Pleading 


3. State Law Claim with Federal Issue



a. Concept: When a state claim arises under federal law 




i. Example: Breach of Contract Claim
- π and Δ had a contract for Δ to build a bridge on π’s land.

- The contract required Δ to follow the federal standards used for bridges on military bases.

- Those federal standards required Δ to do [X].
- Δ failed to do [X].
b. Requirements for Federal Court to Have Jurisdictions




i. Federal law constitutes an essential element of the pleaded claim



ii. Federal issue is actually disputed and substantial

iii. Federal jurisdiction would not interfere with the division of labor between state and federal courts



c. Case Grable & Sons Metal Products v. Darue Engineering & Manufacturing
i. Essential Facts
- IRS seized Michigan real property belonging to Grable & Sons Metal Products, Inc. to satisfy federal back taxes Grable owed to the IRS

- After giving Grable the statutorily guaranteed notice of the upcoming sale via certified mail, the IRS sold the property to Darue

- Five years after the sale, Grable filed a motion to quiet title in state court, alleging that he did not receive proper notice of the sale because he was not personally, but rather received notice via certified mail



ii. Issue 

- When a state cause of action addresses a substantial federal question, may the case be properly removed to federal court?

iii. Held

- Yes, the right to relief is based in the application of federal law as the interpretation of the IRS notices is in dispute



iv. Rationale

- Embedded in the quiet title claim is a federal issue

- It is actually disputed because it was the only issue here

- It’s substantial for the federal law to determine whether notice by IRA was proper

- A similar matter where quiet title claims raise federal issue would rarely come up and thus unlikely to flood federal courts 


d. Rule from Grable & Sons: “[T]he question is, does a state-law claim 

i. necessarily raise a stated federal issue, 


- is it necessary to resolve some federal issue here 

ii. actually disputed and 

- Is the parties dispute about a federal issue or another matter, i.e. is the federal matter not in dispute

- Example: Complaint states Federal law requires Δ to do [X]

iii. substantial, 

- important enough to justify original jurisdiction in federal trial court, i.e. will affect future cases

iv. which a federal forum may entertain without disturbing any congressionally approved balance of federal and state judicial responsibilities.”

- Issue with this is whether after deciding one case in federal courts, whether you will have a lot of state cases ending up in federal court?


e. Hypo: Peanut Allergy
i. Issue: Does this state claim have an embedded federal issue for it to be heard by federal courts?

- CLAIM:  Negligence per se

- (1) Δ had a duty to sell safe food

- Federal regulation requires package to list all ingredients

- (2) Δ breached that duty

- Food included peanuts

- Package did not list peanuts as ingredients

- (3) The breach was the cause…

- (4) …of damage to π




- Analysis

- Is it necessary to resolve some federal issue here? Yes, relationship between a federal regulation and packaging of food  

- Actually disputed? No, this focuses on causation and breach 

- Substantial? Question of how much interpretation the federal statute needs, which here does not seem 
significant 

- Balance? There would be a risk that you have a flood of similar cases in federal court that involves factual issues 

rather than interpretation of federal regulations 

ii. Conclusion: There is a small embedded federal issue within a big state tort claim
C. Diversity Jurisdictions

1. Governing Statute: 28 U.S.C. §1332
2. Requirements: Parties must have diverse citizenship + amount in controversy at least $75,000

3. Types of Diversity: 28 U.S.C. §1332(a)



a. Citizens of different U.S. states




i. Example: New York P suing South Carolina D

b. Citizens of a U.S. state and foreign state, UNLESS citizen of foreign state has a Green Card and is citizen of same U.S. state as other party (note you are only citizen of a foreign state if you are naturalized there)
i. Example: New York P suing Brazilian D, not legally admitted as resident  in NY



c. Citizens of different states in which foreign citizens are additional parties



i. Example: New York P suing South Carolina D and Brazilian D



d. A foreign state as P against D of a state or different states




i. Example: Country of Brazil suing a South Carolina D

4. Determining Citizenship



a. State Citizenship of Natural Persons 



i. A citizen of a state





- (1) must be a U.S. Citizen (born or naturalized in US)




- (2) must be domiciled in the state



ii. Domicile Determinate





- A natural person has only one domicile at a time

- Initial domicile = state of birth or naturalization

- Change of domicile

-Physical presence in another state



+

- Intent to remain there indefinitely






- Factors: Driver License, Voting Registration



iii. Case Hawkins v. Masters Farms, Inc.    




- Issue
- Is there diversity between the deceased Creal and 

Master, i.e. is Creal a citizen of Missouri rather than 

Kanas?





- Held
- Creal was a Kansas citizen b/c he had intent to remain there and thus there is no diversity





- Rationale
- Creal was domiciled in Kansas at the time of his death

- While maintaining some contacts with Missouri, he had married a Kansas citizen and moved with her to a home in Kansas, bringing most of his possessions to his new home and splitting the costs of the home with his wife




iii. Relevant date of citizen determined at time of filing





- If party moves later that may affect diversity, does not matter 




iv. Contesting Citizenship





- (1) 12(b)(1) Motion: Dismiss for lack of SMJ

- Note: Additional evidence permitted here and no issue of conversion to SJ, i.e 12(d) – that rule only applies to 12(b)(6) motions

- (2) Evidentiary hearing also possible if discovered later in the process 




v. “Minimal” or “Bare” Diversity

- Issue w/ Multiple Party Suits: At least one P is a citizen of a different state than at least one D

- Very rare

- Not how §1332 has been interpreted



vi. Complete Diversity 





- No plaintiff can have the same citizenship as any defendant

- Example: If P is from Florida and Ds are from Florida and Texas, then no complete diversity





- Applies also to corporations

- Example: If P is from Delaware and sues General Motors, a Delaware corporation with its principal place of business in Michigan, then no complete diversity 

- SMJ must be proper for each claim


- Example
- Suit: P has three different claims against 3 different Ds – each claim must satisfy SMJ individual 
- Diversity Statute Considers All Parties to the Suit, Not Just Parties to the Diversity Claim






- Example
- Suit: P from MO makes Federal Law Claim against D1 from MO and another one against D2 from CA

- Issue: Although the second claim satisfies complete diversity, you look at the suit collectively and b/c of Claim #1 having two parties from MO, you don’t have complete diversity in the suit and need to take the claim to state court






- Note: Resident of NY DOES NOT EQUAL Citizen of NY



vii. Case Redner v. Sanders
- Essential Facts
- P Redner was a citizen of the United States residing in France but was not a French citizen

- D1 and D2 claimed to be residents of NY

- Note: not proper terminology used here b/c citizenship of state rather than residency matter, thus court would dismiss for improper pleading since citizenship unclear but no claim preclusion
- D3 corporation w/ principal place of business in NY 

- Misses state of incorporation per §1332(c)(1) in pleading
- Redner asserted diversity jurisdiction, alleging that he was a resident of France, but had enough contacts to CA to be considered a citizen of CA for diversity purposes (e.g. had a driver’s license, license to practice law in CA, and owned a business located in California)

- Held: If he is domiciled in France and intends to remain there, he is not a citizen of a U.S. state for purposes of complete diversity. He can sue in state court
viii. Hypos on Render v. Sanders
- (1) Could §1332(a)(2) apply to Redner, i.e. citizen of a U.S. state and citizens of a foreign state, i.e. is Redner a citizen of a foreign state, here France?

- No. For purposes of being a citizen of foreign state, he needs to have citizenship of that country, i.e. France 

- (2) P Redner is a citizen of France, has a Green Card, and is domiciled in NY and D is a citizen of NY
- Per §1332(a)(2) no complete diversity and thus has to go to state court, i.e. you have 2 NY parties
- (3) P Redner is a citizen of France, has a Green Card, and is domiciled in TX and D is a citizen of NY
- Diversity ok
- (4) P Redner is a citizen of France, has a Green Card, and is domiciled in France and D is a citizen of NY
- Diversity ok
ix. §1332(a)(3) Hypos, i.e. citizens of different States and in which citizens or subjects of a foreign state are additional parties

- (1) NY v. AZ & Spaniard: Diversity

- (2) NY & Italian v. NY: No diversity b/c two NY citizens

- (3) Spaniard v. Italian: No U.S. state citizen here

- (4) NY & Spaniard v. AZ & Italian: Diversity

- (5) NY & Spaniard v. AZ & Spaniard: Diversity (does not matter that you have two citizens from two foreign state)

- (6) Spaniard v. AZ: Not under (a)(3), but under (a)(2)

- (7) NY v. Italian: Not under (a)(3), but under (a)(2)


b. Corporations




i. Governing Statute 28 U.S.C §1332 (c): Two Way Citizenship

- State of Incorporation, i.e. state under which law the corporation was formed

- Principal Place of Business


( Can be considered a citizen of each state




ii. Determining Principal Place of Business




- Nerve Center Test: Company’s Main Headquarters’
- Where a corporation’s officers direct, control, and coordinate the corporation’s activites 

iii. Hertz Corp. v. Friend




- Essential Facts

- P. Hertz employees filed a class action suit against their employer D Hertz alleging that the rental car company had failed to conform to California’s wage and hour laws

- Alleging that the Plaintiffs and it were from different states, Hertz sought to remove the case to federal court

- Plaintiffs argued that Hertz’s principal place of business was located in California because it derived more revenue from that state than from any other state and the majority of its business activities were conducted in California




- Held

- To determine the principal place of business, consider the place where the corporation’s high level officers direct, control, and coordinate the company’s activities, i.e. Nerve Center Test



iv. Hypos: Complete Diversity




- P US Citizen w/ domicile in CA vs. D incorp. DE & PPB WY






- Yes, complete





- P incorp. CA & PPB AZ vs. D incorp. DE & PPB CA






- No, CA is on both sides



c. Unincorporated Associations




i. Partnerships, labor unions & other unincorporated associations




ii. Rule: Citizens of every state in which any member is a citizen 

- Example: Partners are citizens of Minnesota, Wisconsin and Illinois, then Partnership is citizen of all three states
- It’s rare to have complete diversity with unincorporated association 

iii. Includes partnerships, HOAs, LLC, LLP, Labor Unions, political parties, non-profit organization, i.e. whatever is NOT incorporated 

- Hypo#1  Hendrix, Redding & Mitchell

- A partnership

- Hendrix’s domicile is in PA, Redding’s domicile is in NJ & Mitchell’ s domicile is in MD & their office is in DE
- If partnership is being sued, it is citizen of PA, NJ, and MD
- Office being in DE, is irrelevant for determining citizenship 

- Hypo#2 Hendrix, Redding & Mitchell, where Redding partnership owns a corporation within a partnership 
- You consider each partner’s domicile and the corporations state of incorporation and principal place of business = all these states make the partnership citizen of these states 

5. Amount in Controversy 



a. Governing Statute: 28 U.S.C. §1332 (b)


b. Amount must be greater than (exceed) $75,000 

i. Definition: Award to prevailing party by statute or court rule

ii. Determination: Amount request in complaint (MINUS) Requested amounts that are, to legal certainty, not available by law (e.g. punitive damages in a K claim or attorney fees) (MINUS) interests and costs  (EQUALS) Total
- Out-of-Pocket Litigation Expenses NOT included 

- Determinate amount at time of filing complaint, not ultimate later recovery

- Sanctions may be imposed if P lacks a factual basis for their demand
- Side Notes

- Attorney fees typically excluded unless there is a statute or a K agreement

- Punitive damages depend always on jurisdiction, for K cases you cannot have punitive damages 


c. Issue of Impossible Amount



i. Scenario: When P claims more than what a statute allows

- Example: Applicable statute caps damages at $50,000 but P asks for $75,000, then amount in controversy unmet



d. Nonmonetary Relief




i. Issue of placing a monetary value on injunction reliefs



e. Aggregation of Claims
i. Rule: Only the claims of a single plaintiff against a single defendant may be aggregated (except in cases of joint ownership or joint liability)




- Aggregation of multiple claims possible
- Example: P has a negligence claim of $40,000 and a breach of K claim of $50,000 against D





- Aggregation of claims by or against multiple parties impossible
- Example: P1 has a negligence claim of $40,000 against D and so does P2
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ii. Exceptions
- Joint Liability: If two Ds acted together, i.e. like J&S liability, then aggregation possible 


- Example: P sues under joint liability 2 Ds for $85,000

- Common Undivided Joint Interest: When multiple Ps have an interest in something together/own something together = COMMON PROPERTY OWNERSHIP
- Example: 3 siblings are co-owners of one artwork and one single D injured the 3 of then for $150,000



iii. Hypos
- (1): P (TN) Claim #1 Breach of K $72,000 & Debt on Bond $5,000 vs. D (KY)


- Yes, single P vs. single D
- (2): P1 (TN) Claim #1 Breach of K $60,000 & P2 (TN) PI $40,000 vs. D (KY)

- No, two separate Ps vs. single D b/c it’s not common & joint ownership 
- (3): P1 (TN) Claim #1 Breach of K $50,000 & P2 (TN) Breach of K  $50,000 vs. D (KY)

- Two breaches of K are not considered common property so you cannot aggregate  

- (4): There is a car crash and P1 (CA) Claim #1 PI $60,000 + PD $20,000 & P2 (OR) PI $50,000, Lost Income $10,000, PD $5,000, Punitive $5,000, InterestCostsFees vs. D (NY)


- We cannot aggregate the two damages together


- P1 has met amount in controversy


- P2 is short by 1 cent


f. Judicially-Created Exceptions to §1332

i. Even if there is complete diversity, Supreme Court will not have federal courts deal w/ domestic relations (divorce, family law) & probate 
g. Erie Doctrine
i. Rule: When ruling on a state law claim, a federal court applies state substantive law and federal procedural law

- Scenario: If you are in a US federal court b/c of diversity, the law of the state is your law, i.e. you may be in federal court on a K case, but there is no federal K law, you would use the state law 
D. Supplemental Jurisdiction


1. Governing Statute: 28 U.S.C. §1367

2. Concept:  Allowing for a state claim to tag along with a federal claim and to be heard by federal court

a. Federal court has federal question jurisdiction over one claim and supplemental jurisdiction over a related state claim 

b. Anchor Claim = Federal Claim

3. Requirement: The federal claim and state claim must derive from a “common nucleus of operative facts,” i.e. same facts as the federal claim


a. Examples



i. Federal Claim & State Claim



ii. Federal Claim & State Counterclaim



iii. Diversity Jurisdiction & Non-diverse Crossclaim



iv. Diversity Jurisdiction & Under-amount Counterclaim


b. Hypo
i. A, a citizen of Illinois, sues B, also a citizen of Illinois, alleging that B violated federal civil rights statutes in firing her. A seeks to add a state law claim alleging that her firing also violated a state wrongful discharge law. Is there supplemental jurisdiction?

- Yes, b/c the state claim derives from the same facts as the federal one. Facts are what happened at work and why was employee terminated, i.e. telling story of claim#1 may be very identical to claim #2

4. Discretionary Decline of Jurisdiction


a. Governing Statute 28 U.S.C.§1367(c)

b. Three Circumstances for Decline


i. the claim raises a novel or complex issue of State law



- Factors




- Does the state law claim seem hard to decide?

- Have the courts of State X decided similar cases before?

- Is the case law from State X inconsistent or confused?

- Is this case distinguishable from prior State X cases?

- If the case involves a state statute, is it new?  Unambiguous?  Previously interpreted in case law?  Modeled on other state statutes with case law?  

- Would the state be harmed if a federal court were to decide this state law question incorrectly?

- Would this combination of state and federal claims cause confusion for a jury?

ii. the claim substantially predominates over the claim or claims over which the district court has original jurisdiction

- Factors
- Number of supplemental claims

- Amount of damages associated with each claim

- Trial time needed for each claim

- Discovery needed for each claim

- Logical and factual relationship between the claims
- Example: When state claim asks for substantially greater amount of damages than federal claim
iii. the district court has dismissed all claims over which it has original jurisdiction, or

- Example: The federal claims have been dismissed via 12(b)(6) motions and only a state tort claim is left
- Issue arises when there is a lot of discovery done and then an issue arises that may cause the state claim to be dismissed & SJ is filed, but judge has discretion about this as to whether already a lot of work had been done and not worth to discuss state claim 

- Courts may extend SOL on state claim if it was pleaded in good faith in federal court and was thrown out 


iv. in exceptional circumstances, there are other compelling reasons for declining jurisdiction.”



c. Case In. re. Ameriquest
i. Essential Fact
- P Skanes is suing D Amierquest under the Federal Truth Lending and is also making a state law fraud claim against Trevino



ii. Issue

- Can the state claim against Trevino (filed for 12(b)(1) motion) be dismissed?

iii. Held

- No, there is an operative connection between the two claims. To decide on the remedy and for P to get full relief, the state claim has to be represented



d. Case Szendrey-Ramos v. First Bancorp



i. Essential Fact
- Szendrey-Ramos sued her employer under Title VII of federal employment law on basis of sex discrimination and you cannot retaliate for reporting and made a state claim under Puerto Rico’s laws for wrongful discharge, defamation and tortious interference w/ contracts



ii. Held

- Even though we have the same store, common nucleus of operative facts, court declines supplementary jurisdiction per §1367(c) factors



iii. Rationale





- state-law claim raise complex/novel issues






- state claims outnumber federal ones






- scope exceed federal ones






- each state claim has its own elements of proof






- that proof is not necessary to establish the Title VII claims

- fuller incursion is needed into P’s performance as General Counsel





- state law claim substantially predominate over federal ones

- She had more PR state claims than federal ones

- her main argument is that the actions are against Canon 21, a PR specific statute on professional ethics 

- PR’s ABA model rules are decided and interpreted differently
- it’s an exclusive PR body of law

- Canon 21 has not been applied yet to issue of the lawyer’s claim here at hand and thus it is of great importance to PR law and its public policy

F. Removal

1. Governing Statute: 28 U.S.C. §1441
2. Concept: Defendant’s counter-weapon to P’s forum selection to transfer case from state to federal court
a. When case includes multiple Ds, removal ordinarily requires agreement among all Ds who have been served 



b. Remand: Transferring a case from federal court back to state court 

i. Scenario #1: Federal judge determines that there is no basis for SMJ, i.e. the claim filed does not raise a federal issue, but rather a state issue and thereby transfers it to state court

ii. Scenario #2: The removal by D was not correct



c. Case Hays v. Bryan Cave LLP



i. Essential Facts
- Hays sued Cave for attorney malpractice

- Hays filed the malpractice lawsuit in State court of Illinois which was legally proper since County circuit/superior courts (state courts) are courts of general jurisdiction

- D wanted to remove case to federal court on ground that plaintiff’s right to relief depends on the resolution of a substantial question of federal criminal law
- District court found that legal malpractice involves the interpretations of federal law, and denied P’s motion to remand



ii. Held

- Removal improper b/c mentioning a federal issue in a complaint does not determine the source of the claim itself
- Elements of legal malpractice claim are properly brought addresses by Illinois state law

3. In-State Defendant Exception



a. Governing Statute: 28 U.S.C. §1441 (b)

i. in-state Ds who are sued in their home state may not remove a case based on diversity jurisdiction 

- Example: Florida P sues Texas D and Louisiana D in Texas court and amount in controversy is more than $75,000, D cannot remove to federal court due to Texas D & Texas state court issue

ii. Rationale: D should not be worried about unfavorable local bias in own home court

iii. Hypo #1

- Lawsuit for breach of Federal Truth in Lending Act $20,000

- P is a citizen of TX and D is a citizen of CA


- Suit brought in CA state court

( D can remove it by virtue of claim involving a federal claim
iv. Hypo #2

- Lawsuit for breach of K w/ $100,000 in damages


- P is a citizen of TX and D is a citizen of CA


- Suit brought in CA state court

( D cannot remove by virtue of diversity jurisdiction b/c he is sued in his home state
4. Removal Procedure (Exam: Discuss these when answering whether removal was proper (was removal timely, removed to correct court, removal by all Ds, removable case based on SMJ)?)


a. Governing Statute: 28 U.S.C. §1446

b. Concept: D does not ask for a motion to remove, but rather simply submits a notice of removal 

i. P may move to REMAND the back to state court by moving for remand in federal court, ONCE THE CASE IS IN FEDERAL COURT
c. Timing & Federal Question

i. Within 30 days of receiving removable pleading (complaint/counterclaim) OR
ii. Within 30 days of receipt of document making a previously unremovable case removable 
- Example #1: P amends complaint and adds a federal claim, thereby making it not removable 



d. Timing & Diversity 
i. Within 30 days of receiving removable pleading (complaint/counterclaim) OR

ii. Within 30 days of receipt of document making a previously unremovable case removable
- Example #2: P amends and adds a claim that exceeds damages of $75,000
- Example #3: P amends and drops a D and remaining parties are now complete diverse
iii. Exception: You have one year after commencement of case to make adjustment to original case to make it removable by virtue of diversity (such as dropping a party that would make the case now diverse) 
- If one year passes, you cannot make any adjustment to original complaint to plead diversity and thereby remove it 



e. Hypos
i. P sues D for defamation in state court. D believes the statement she published is protected under the First Amendment. Can D remove?

- No, because D is trying to use a federal issue as a defense and this goes against the well-pleaded rule
ii. P, a citizen of FL, sues D, a citizen of NJ, on a personal injury claim in NJ court, seeking $100,000 in damages. Can D remove?

- No, because of the diversity exception to Ds being sued in their home state
iii. Same facts as above, except that P adds a claim that D has violated her federal civil rights

- Yes, because D can remove by virtue of this claim involving a federal issue
iv. P, a citizen of FL, sues D1, a citizen of NJ, and D2, a citizen of NY, on a personal injury claim in NY states court, seeking $100,000 in damages
- No, because D2 is a citizen of NY and the diversity exception to Ds being sued in their home state would apply, i.e. even if there is only ONE in-state D you can use that exception

5. Timing of Remand Motion




a. Concept: Transferring from federal court back to state court


b. Motion to Remand for Lack of Federal SMJ




i. At any time 




ii. 12(b)(1) motion



c. Motion to Remand for Non-SMJ Reasons




i. Within 30 days to removal




ii. Non-SMJ Reasons





- Not all properly joined & served Δ’s consented to removal

- D’s waited too long to remove 

- Removal violated in-state defendant rule
e. Severance of Federal and State Claims




i. Governing Statute: 28 U.S.C. §1441(c)
ii. Concept: Federal court must sever and remand the claims over which it lacks subject matter jurisdiction 

- Federal court will only here than the claims over which it has original or supplemental jurisdiction and return the other ones to state court
II. Personal Jurisdiction
A. Concept

1. A court must have personal jurisdiction over the parties to have binding authority

2. There have to be suitable relationships between the court, parties, and the dispute

3. Types of Jurisdictions

a. General Jurisdiction

i. D has so many contacts with the forum that PJ is ALWAYS proper there – even for lawsuits unrelated to forum contacts



- Often case when D lives in forum state


b. Specific Jurisdiction

i. D has enough contacts with the forum that are related to THIS lawsuit that PJ is proper there for THIS lawsuit


- See International Shoe case


c. No Jurisdiction



i. D has too few contacts with the forum to allow PJ

B. Long Arm Statutes
1. Concept: Statutes that empower courts to assert personal jurisdiction over out-of-state defendants, i.e. long arm of the law stretches beyond the state boundaries to reach and grab the defendant
2. Analysis
a. Does D fit within the meaning of the statute? 
i. If no, court lacks jurisdiction over D
ii. If yes, long-arm statute provides a basis for jurisdiction

- Next Q: Is the assertion of jurisdiction constitutional?

3. Types

a. State Long-Arm Statute

i. Every U.S. Jurisdiction has law indicating which persons will be subject to a personal jurisdiction in its court
b. Laundry List Long-Arm Statute

i. States that have constitutionally permissible PJ over non-present, non-consenting, non-residents based on certain 
instances 



c. California Long-Arm Statute 

i. A court of this state may exercise jurisdiction on any basis not inconsistent with the Constitution of this state or of the United States, i.e. as long as not unconstitutional, PJ will be exercised

d. Long-Arm Jurisdiction in Federal Court Rule 4(k)(1)(A)
i. Federal court will exercise PJ if a basic state court in the same geographical location would exercise PJ

ii. Look at the state’s long arm statute to determine whether federal courts have personal jurisdiction

C. Traditional Constitutional Bases for PJ 


1. Service of Process Within Forum (Presence in Forum)

a. A court will have PJ over D who is serves with process inside that state borders, i.e. someone served w/ process while present within a state is subject to that state’s PJ

i. Legal Consequences



- Provides constitutionally required notice



- Establishes PJ

ii. See also Rule 4(k): Serving a summons … establishes personal jurisdiction over a defendant …”

b. Hypo: D is a citizen of CA causing an accident in AZ and is served w/ process in CA


i. PJ can be exercised


2. Consent

a. Waivable Right

i. Defense of lack of personal jurisdiction must be asserted at the first opportunity or else waivable per rule 12(h)



b. Express Consent: Affirmative statement




i. Sign a K where individual agrees to forum selection



c. Court Appearance 

i. General Appearance: D has appeared w/o raising any objection to PJ
ii. Specific Appearance: D enter court only to argue the topic of PJ w/o consenting to any broader decision-making power by court



3. Service on Agent in Forum



a. Principal-Agent Relationship
i. If an agent served, the principal has been served, i.e. principal consents through agent 

- Under agency law, once the agent has been served, he needs to send copies of the summons to the prinicipal’s home address 



b. In-State Agent Appointment for Business Matters

i. Some states require businesses to appoint an agent in their state when doing business within state 

ii. Merely shipping goods to an in-state customer from out-of-state does not require this


4. Divorce



a. Marital Status Change

i. Court can exercise PJ over divorce matter and grant divorce to abandon spouse

ii. Court 
iii. Does not apply for other family court matters such as spousal support 


5. Additions to Pennoyer’s Traditional Basis

 a. Case Hess v. Pawloski
i. Provides for constructive or implied appointment of agent





ii. Concept

- By driving on the other state’s road, out-of-state driver are implicitly appointing a state official, e.g. Secretary of State, to be their agents for service of process

- P must also send copy of summons and complaint to D via registered mail 



b. Case Milliken v. Meyer



i. Concept

- If D lives in the forum state, but is served in a different, service is proper, and PJ can be exercised




- Considered temporary absence 




- D was still personally served


D. Minimum Contacts Approach

1. Case International Shoe v. Washington 


a. Essential Facts

i. Company was incorporated in DE w/ headquarter in MS and had employees in Washington state

ii. Washington state sues the shoemaker company in Washington to collect money under the state’s unemployment compensation statute 



b. Issue

i. In order to subject a defendant to a judgment, if he is not present in the forum, does he have certain minimum contact w/ the forum state?



c. Held

i. A state may subject a corporation to in personam jurisdiction where the corporation has such minimum contacts with the state as to make it reasonable to require the corporation to defend a suit there. 

ii. A corporation is deemed to be “present” in a state for jurisdiction purposes when the activities of the corporation in that state have been continuous and systematic.

iii. International Shoe’s business organization in Washington has benefits and protections by the law of the state and the right to resort the courts for the enforcement of its rights ( This gives rise to the OBLIGATIONS



d. Rationale

i. International Shoe’s activities in Washington were systematic and continuous and resulted in a large volume of interstate business
ii. Its salesmen occasionally rented at International Shoe’s expense rooms in hotels or business buildings within the state for exhibiting samples


2. Types of Minimum Contacts



a. Many Related Contacts




i. “No doubt” that corporation is present when:

- “continuous and systematic” activities in forum state that “give rise to the liabilities sued on”



b. Many Unrelated Contacts




i. Inconsistent results when:

- “continuous activity of some sort” in forum state, but that activity is not related to the lawsuit


c. A Few Related Contacts




i. Inconsistent results when:

- “single or occasional acts” in forum state, but “the nature and quality and circumstances” of the acts are related to the lawsuit


d. A few Unrelated Contacts



i. “Generally recognized” that corporation is not present when:

- “single or isolated” activities in forum state that are “unconnected” to the lawsuit

3. Hypos
a. A truck owned and driven by an employee of International Shoe travels through Wyoming on its way to CA. While in Wyoming, the truck collides w/ a rancher. The rancher files suit in Wyoming. Is there jurisdiction? 

i. Yes, the corporation knowingly sent its driver through Wyoming.  When the corporation, through its agent, committed a tort while purposefully in Wyoming and using Wyoming resources (in the form of roads), then it is constitutional to sue it in Wyoming.  This is specific PJ, where the contacts with Wyoming are related to the lawsuit.
b. In Wyoming there also lives a former employee of International Shoes, who used to work in the MS headquarter. Alleging that she was wrongfully discharged from her job in MS, she files suit in Wyoming. Is there jurisdiction?


i. No. No related contacts

c. Could the former employee or the rancher file a suit in MS?


i. Yes since these are the headquarters of International Shoe
E. Purposeful Contacts with the Forum

1. Case McGee v. Int’l Life Insurance


a. Essential Facts

i. Franklin, a resident of California, purchased a life insurance policy from International, a Texas company with no offices or agents located in California

ii. Franklin paid his premiums until his death, after which International refused to pay on the ground that Franklin had committed suicide

iii. McGee, the beneficiary of Franklin’s life insurance policy (plaintiff) brought suit in California against International Life Insurance Co. (defendant) in California state court and McGee was awarded a judgment

b. Issue: Whether a California court has jurisdiction over International?

c. Held

i. International had substantial minimum contacts to California, for California to have PJ over it



d. Rationale




i. K was delivered in CA

ii. Premiums were mailed from CA

iii. Insured was a resident in CA

iv. Mail was going back and forth in CA


2. Case Hanson v. Denckla: Case illustrates elimination of non-purposeful contacts
a. Essential Facts
i. A Delaware trustee was responsible for a trust created by Dora Donner, who subsequently moved to Florida

ii. After Donner died, two of her daughters sued the Delaware trustee in Florida arguing invalidity of the trust  

b. Held

i. The FL court lacks jurisdiction over the DE trustee b/c PJ requires some act by which the defendant purposefully avails itself (i.e. use or take advantage of) of the privilege of conducting activities within the forum state, thus invoking the benefits and protections of the state


- What has D done in the forum state?



c. Rationale

i. The trustee’s only act relative to Florida was remitting payments from the trust to Ms. Donner while she was a resident thereof ( UNILATERAL ACTIVITY

- The trustee had no office in FL, nor conducted business there


d. P’s arguments

i.  “All of the other parties to the lawsuit (plaintiff Denckla and the Hanson defendants) are citizens of Florida”

- Just having parties in a state does not establish a purposeful contact
ii. Assume that Wilmington Trust has an office in Georgia, right across over the Florida state line: “Trial in Florida imposes no difficult burdens on defendant.”
- Even if not burdensome, there is concern for issue of intergovernmental relations, i.e. it’s just wrong for Florida to be jerking around people of other states. It’s not proper. Even if no inconvenience of traveling, STATE BORDERS STILL MATTER and need to be respected

3. Case Browne v. McCain
a. Essential Fact
i. P Browne sued D McCain (AZ), Ohio Republican Party (OH) & Republican National Committee (DC) in Forum State CA

ii. Republican National Committee did not object to this b/c they have enough contact w/ CA to be sued there

b. Issue: Is PJ in CA proper over Ohio Republican Party?

c. Held: There is no PJ over Ohio Republican Party b/c issue was relating really to Ohio
F. Foreseeability of PJ in the Forum

1. Case Worldwide Volkswagen: illustrates that just b/c the incident happens in a state does not necessarily establish PJ.


a. Essential Facts




i. Robinson family bought a car in NY was driving across the country

ii. While passing through OK, they had an accident and the car caught fire

iii. They brought a product liability action in OK against multiple Ds, incl. the regional distributor VW

iv. VW argues that it was a tristate distributer for NY, NJ, and CN, and thereby no contacts to OK
v. P’s Argument: The sale of a vehicle that D VW know would be used for transportation, and that made its way to OK and caused harm there

vi. VW America and Audi are not complaining about jurisdiction b/c they do business probably in all states and have an agent for service of process appointed 



b. Held




i. There are no purposeful contacts between VW and OK


c. Rationale




i. The car was sold to customer in NY




ii. No intentional contacts w/ OK were made




iii. Robinson’s drive to OK was unilateral activity 




iv. No solicitation of contacts 



d. Dissent

i. It is foreseeable that a mobile product could end up in OK and cause harm there
- Very nature of selling Automobiles is that you will travel and thus there is benefit to D


- Product is displayed in OK and thus helps with sales


- They are part of a national chain of distributors

- They sell automobiles that, by their very nature, are mobile and capable of traveling to distant states

ii. Modern transportation and communication reduce the inconvenience of litigating in another state 


2. Volkswagen Case & Diversity Issue for SMJ Purposes

a. P Robinsons at time of suit are NY citizen with intent to move to AZ, but not settled there

b. D Retailer Seaway & D Regional Distributor Worldwide VW are NY entities 

c. By also suing the two NY defendants, P Robinsons were able to “destroy” diversity by having NY parties on both sides believing that having a better jury pool in state court in OK than in federal district court
d. Options for re-filling after case decision 

i.  Option #1: Remove two of the Ds and just leave VW of American who does not object being sued in OK

ii. Option #2: Re-file in NY 

ii. Option #3: File a brand-new law suit once Robinsons settle in AZ to be considered residents of AZ and thereby have diversity jurisdiction

3. Volkswagen & The Stream of Commerce 

a. The forum State does not exceed its powers under the Due Process Clause if it asserts personal jurisdiction over a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum State
i. Did NY Ds release products into stream of commerce? 
ii. Did the stream of commerce go to OK as the forum state? 
iii.Did NY car dealers have an expectation that their products will go to OK?
- Majority opinion in VW did not see that the NY dealer did this and does not believe in this theory

4. Volkswagen & Foreseeability 

a. [T]he foreseeability that is critical to due process analysis is not the mere likelihood that a product will find its way into the forum State.  Rather, it is that the defendant’s conduct and connection with the forum State are such that he should reasonably anticipate being haled into court there (i.e. the law will do what you reasonably anticipate ( circular)
i. Dissent says that it’s circular reasoning saying you anticipate where you will be sued  
ii. On the other hand, foreseeability limits PJ by you knowing not to deal in any form w/ a state (gives potential Ds more control)
G. Reasonabless of PJ in the Forum

1. Case Burger King v. Rudzewicz


a. Essential Fact




i. Ds MacShara and Rudzewicz were sued in FL for breach of K

ii. Both Ds had signed a franchise K w/ P Burger King which regulated that BK headquarters were in Miami which regulated its franchise business


b. Held

i. If the defendant purposefully directed his activities toward the forum state, the defendant must present a compelling case that these factors indicate jurisdiction would be unreasonable


- A course on franchise concepts was attended by D in FL

- Franchisee payments were sent to FL
c. Note: Summons does not have be served in FL if reasonable ground to sue there
2. Burger King’s 2-Step Analyis


a. Step (1): Are there purposeful minimum contacts?


b. Step (2): Is PJ reasonable?




i. Factors




- The burden on the defendant

- The forum State’s interest in adjudicating the dispute

- The plaintiff’s interest in obtaining convenient and effective relief

- The interstate judicial system’s interest in obtaining the most efficient resolution of controversies

- The shared interest of the several States in furthering fundamental substantive social policies
3. Hypo
a. A buyer from West Virginia agrees to buy some expensive equipment from a seller in Wisconsin. The contract specifies that the buyer must pick up the equipment from the seller's Wisconsin plant. In case of a lawsuit (Seller suing for nonpayment, or Buyer suing for product defect), and the long-arm statute adopts the constitutional maximum, which of these statements is correct?

i. Buyer can sue Seller in Wisconsin

- Yes, as buyer’s forum state and items were picked up in Wisconsin


ii. Buyer can sue Seller in West Virginia

- No b/c seller was trying to avoid contacts w/ West Virginia by having Seller come to Wisconson


iii. Seller can sue Buyer in Wisconsin



- Yes, as buyer’s forum state and items were picked up from there


iv. Seller can use Buyer in West Virginia 

- Most courts would say yes, but there may be some disagreement

H. Disputes Involving Internet Communications 


1. Hypo on McGee v. Int’l Life Insurance
a. What if P McGee was sending premium payments via e-Transfer to D Int’l Life Insurance and they e-mailed insurance certificates to P?

i. No change of holding as to still selecting CA as the forum b/c contacts between parties will still purposeful and relevant to the lawsuit

2. Case Abdouch v. Lopez


a. Essential Facts

i. Yates gave Abdouch a copy of his book w/ his inscription
ii. The book was eventually stolen

iii. D Lopez through his company KLB purchased the book in 2009 from a seller in Georgia

iv. Lopez/KLB then sold the book the same year to a buyer outside Nebraska

v. KLB sells these items through catalogs and on a website. 
vi. Only two of approximately 1,000 individuals on KLB’s active mailing list lived in Nebraska

vii. KLB was not registered to do business in Nebraska and did not own or lease any real estate in Nebraska. KLB did not advertise in any Nebraska publications and had sold less than $615 in books to Nebraska residents from 2009–2011

viii. Abdouch discovered that Lopez and KLB posted the photo of the inscription on the website and sued Lopez and KLB in Nebraska for invasion of privacy


b. Issue 

i. Is personal jurisdiction over a party proper if the party engaged in conduct purposely directed at the forum state?


c. Held 

i. No evidence was presented that Lopez or KLB directed the advertisement at Nebraska and thus PJ is improper



d. Roadmap Analysis




i. Long Arm Statute of Nebraska

- “we will accept as much jurisdiction as the constitution allows us to”



ii. Constitution

- (1) Traditional Basis: No reliance on these as nothing mentioned in facts as to whether summons was served in Nebraska

- (2) Minimum Contacts/Int’l Shoe Method for Specific PJ (note not General PJ b/c Lopez was not sued in his home state): Identify D’s contacts w/ forum, and whether (1) purposeful AND (2) related to lawsuit

- Mailing list includes 2 NE citizens out of 1000 clients

- Not related to lawsuit 

- Initially not purposeful but may be later by having a continuous mailing list as it can be a purposeful NE contact

- Shipping books to NE (less than 10 books)

- The lawsuit is not about but still unclear

- Initially not purposeful but may be later by having a continuous mailing list as it can be a purposeful NE contact

- Paying for goods w/ NE money ($614)

- The lawsuit is not about this but a slight argument can be made

- Initially not purposeful but may be later by having a continuous mailing list as it can be a purposeful NE contact





- Website viewable to NE

- Related to lawsuit as book was placed on website

- Purposeful Issue is the core of the case 

- This is where those two tests come 


3. Abdouch v. Lopez: Two Approaches to the Internet PJ Question
a. Calder Effects Test (not exclusive Internet Test): P makes a prima facie showing that D’s acts



i. Were intentional (i.e. intentional tort), 
ii. Were uniquely or expressly aimed at the forum state, and

iii. Caused harm, the brunt of which was suffered – and which the defendant knew was likely to be suffered – [in the forum state]”
- Applies in Abdouch v. Lopez Case, Lopez’ acts were directed at the entire world, not specifically Nebraska; Lopez did not know that Abdouch was a resident of Nebraska and thought she was dead and thus there was no way of knowing that the brunt of harm would be suffered in Nebraska
- Applied to Walden v. Fiore Case: Ms. Fiore of Nevada flying in from Bermudo and made a stop in GA and D Walden unreasonably seized all of Ms. Fiore’s money in GA & sues in NV claiming that problems will be caused in NV although act done in GA

- it’s an intentional tort


- was NOT uniquely aimed towards NV


- Harm was suffered in NV 

b. Zippo Sliding Scale Test 
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i. Problem w/ test is that it is outdated and most web sites nowadays are considered interactive so you have to consider further facts

ii. Applied to Abdouch v. Lopez Case: 



- Considered an interactive website
- Customers can browse and purchase books from inventory

- Yet, very minimal with Nebraska: two sales thus far to Nebraska residents and D does not own anything there nor pays state taxes

- The contact with Nebraska was random and not purposefully directed

iii. Hypo #1: Tammy from Texas lists an antique for sale on eBay (an internet-based auction site based in California). The winning bidder is Gloria from Georgia. If Tammy sues Gloria for failure to pay, which court(s) would have personal jurisdiction?

- Yes, for GA based on General


- Probably not for CA since only interactive site


- TX depends on how frequent of a buyer
iv. Hypo#2: Tammy from Texas lists an antique for sale on eBay (an internet-based auction site based in California). The winning bidder is Gloria from Georgia. If Gloria sues Tammy for selling a forgery, which court(s) would have personal jurisdiction? 

- Yes, for TX based on General


- Probably not for CA since only interactive site


- GA likely under Burger King and McGee
v.Exam Note: Tests within Roadmap fit under Minimum Contacts (Specific PJ) but it is case specific

I. The Stream of Commerce & Product Liability Cases
1. Concept

a. The forum State does not exceed its powers under the Due Process Clause if it asserts personal jurisdiction over a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum State

2. Case Asahi v. Superior Court of California


a. Essential Facts
i. California motorcycle driver filed a product liability claim in California against Cheng Shin Rubber

ii. Cheng Shin Rubber has an indemnity action pending in CA court

iii. Asahi is the Japanese manufacturer of the tube’s valve

iv. Cheng Shin Rubber is the Taiwanese manufacturer of the tires

- This is also a 3rd party case where D Cheng Shin Rubber sues Asahi claiming it’s Asahi’s fault




v. Plaintiff settles w/ D1 Cheng Shin




vi. Claim pending: Cheng Shin Rubber v. Asahi litigating in CA



b. Held: It would be unreasonable for Asahi to come to CA to deal w/ the lawsuit




i. Intra-Forum Concerns (inside forum issues)

- Burden on D (Must create a “severe disadvantage” to ability to defend): Having to travel from Japan to California, language issues and dealing w/ different legal system
- Interests of forum state: Cheng Shin is not a California resident, and the state’s interest in the litigation is slight
- P’s interest in obtaining relief: P really does not need the lawsuit to happen in CA and if we focus on the tire manufacturer as our new P then they don’t have to do it in CA
ii. Inter-forum concerns 

- Judicial efficiency (e.g. splitting up a lawsuit into 5 parts is not efficient): a lot of the discovery would happen in Japan and would you want to go to CA to have a discovery dispute


c. Underlying Issue on Stream of Commerce
i. WWV: “expectation that they will be purchased by consumers in the forum State”
ii. Asahi (Brennan): “aware that the final product is being marketed in the forum State”
- Knowledge is good enough, i.e. knowledge is leading you to produce more, i.e. you know your products are marketed in a particular forum

- Evidence: records showing that based on past orders product ended up there, product specification for a certain state, sales figures, industry expert 
iii. Asahi (O’Connor): “intent or purpose to serve the market in the forum State”

- Often called “stream of commerce-plus”: you wanted your product to end up at the destination it ended up 
- more conservative approach – not enough to know that your products end up somewhere but you also have to have that purpose. This allows D to avoid personal jurisdiction “I did not want it to go to CA”, i.e. you wanted that to happen
- Evidence: advertising in forum state good indication, manufacturing specifically to a state’s desire/specifics (higher level of proof needed)  
J. Specific PJ and Real Property


1. Issue

a. the presence of property in a State may bear on the existence of jurisdiction by providing contacts among the forum State, the defendant, and the litigation

2. Hypos


a. Real Estate Auction
i. Parties: P from TX, D Bidder #1 from MT, D Putative Owner from PA and D Seller from SC

ii. Auction held in VA

iii. Property located in CA

- PJ in CA over D Seller from SC

- Contacts with CA: property taxes, use of property for business or personal purposes, benefit of CA laws 

- Purposeful: Seller was engaged in active ownership

- Relation to Lawsuit: Yes – Specific SJ used 
- Are there enough contacts and are they reasonable? Yes - because it is all about who owns this CA property and it is reasonable as the seller by owning the property got a lot of benefits from CA and thus it seems fair in the sense of notice






- PJ in CA over D Putative Seller from PA







- Use same facts as seller






- PJ in CA over D Bidder #1






- Use same facts as seller



b. Fred’s Delaware Property



i. Facts: D Fred lives in CA & owns property in DE
- To buy property in Delaware, Fred borrowed money from a bank in California. Bank secures its loan with a mortgage on the property. If Fred fails to make payments on the loan, can the bank obtain PJ over Fred in Delaware? 

- Yes b/c property located there and there are enough contacts w/ DE through property

- Ginger trips and falls while on Fred's Delaware property. May she obtain PJ over Fred in Delaware?

- Yes, the real estate follows the owner

- Louise (citizen of CA) makes a contract with Fred to buy the Delaware property. She pays Fred the full purchase price, but Fred does not turn over title to the property. May Louise obtain PJ over Fred in Delaware?

- Yes

- Charlie (a citizen of California) sues Fred for negligence as a result of a traffic accident in California. If Charlie prevails, he plans to satisfy the judgment by forcing a sheriff's sale on Fred's property in Delaware. Can Charlie get PJ over Fred in Delaware?
- There is no Specific PJ b/c lawsuit is not related to property. Thus, no as lack of contacts
K. General “All-Purpose” PJ

1. Concept: D’s presence in a state is so solid that the courts of that state have power over D w/o regard to where the claim arose

a. Typical Scenario



i. Individuals: State of Domicile



ii. Corporations: State of Incorporation and Principal Place of Business

b. Issue: “Essentially at home,” i.e. when general jurisdiction extends beyond boundaries of state of incorporation and principal place of business

i. Any other state where the corporation’s presence is so substantial (like a factory or office building) that company is present in that state for purposes of PJ ( still developing concept 
ii. Hypo: Amazon, incorp. in WA & PPB in WA
- Is Amazon essentially at home in CA by having so many connections to CA through property in CA, etc.? Arguments on both sides and Supreme court is moving towards a narrower version as they don’t want a company everywhere where they do business

2. Case Goodyear v. Brown


a. Essential Fact

i. Goodyear, an Ohio Corporation w/ a factory in N.C w/ three of its subsidiaries in Turkey, Luxembourg, and France was sued by residents of N.C. over a bus accident in France attributed to a defective tire manufactured in Turkey

ii. Goodyear itself did not object b/c of agent of service and by having contact w/ N.C. through factory

iii. The subsidiaries objected



b. Held




i. A foreign subsidiary of a US parent corporation cannot sue in a US state
c. Test: To be at home for purposes of general PJ, not sufficient to just sell things in a state 

d. Rationale

i. There is no specific PJ b/c the bus accident took place in France and tires alleged to have caused accident was manufactured in Turkey

- May be if tires were sold to Goodwin NC then argument for specific 

ii. There is general PJ b/c the subsidiaries cannot be found to be at home

- Goodyear Turkey has a relationship w/ Goodyear USA and thus at not home  


3. Case Daimler v. Bauman


a. Essential Facts

i. There was an alleged human rights violation by Mercedes Benz in Argentina and plaintiff sued parent company Daimler Chrysler in CA b/c of certain affiliations w/ CA

ii. MBUSA has presence via multiple operations in CA and is an indirect subsidiary of Daimler 


b. Held

i. Although MBUSA distributes cars to and maintains offices in California, MBUSA distributes cars to every state, so if the Court were to grant the District Court general jurisdiction based on that affiliation, this suit could also theoretically be heard in every single state


- too big for general jurisdiction
L. PJ & Complex Litigation

1. Case Bristol Myers v. Superior Court


a. Essential Facts

i. 600 plaintiffs, 86 of which are CA residents and the remainder from 33 other states sue D over various injuries suffered from a drug called Plavix in CA

ii. D is incorporated in Delaware and headquartered in NY

iii. D did not develop Plavix in CA, but in NJ and NY

iv. Plavix is sold in CA

v. D has sales representatives and employees and offices in CA



b. Held

i. To have relation, the injury of P has to result directly from CA, i.e. a connection is missing between the forum and the specific claim
M. Consenting to PJ

1. Contractual Consent


a. Case Carnival Cruise v. Shute
i. Held: By purchasing tickets, passengers agreed to forum selection of Florida, which is binding here 


- Valid contracts trumps all other PJ issues 

ii. Alternative Argument: There could be specific PJ in Washington b/c tickets were purchased from there, through a travel agency ( i.e. there were minimum contacts in Washington, but still does not matter here
III. Venue

A. General: Venue in Federal Court
1. Federal courts are divided into over 90 districts ( which of those districts are appropriate place for a court to hear a case?

a. Venue links to each claim and must be correct for each claim (just like SMJ)


b. Dismissal for improper venue has no claim preclusion effect

2. Applicable Statute: 28 U.S.C. §1391



a. Defendant’s Residence, §1391(b)(1)

i. A case can be brought in a judicial district in which any defendant resides, if all defendants are residents of the State in which the district is located 


- No problem if only one D


- Issue if multiple Ds, residing in different states 

ii. Corporations

- Residence not same as diversity where you only look at PPB or State of Incorp.

- §1391(c)(2): If a state has PJ over a corporation, then the corporation is deemed to reside in that state of purposes of the venue provision ( merger of venue inquisition w/ PJ

- Note: §1391(c)(2) does not state that venue is proper, but merely defines reside for purposes of entities 



b. Events or Property, §1391(b)(2)

i. A case can be brought in a judicial district in which a substantial part of the event or omissions giving rise to the claim occurred, or

ii. a substantial part of the property that is the subject of the action is situated 

- Example: if a dispute involves ownership of a piece of property, then of course venue is proper in the district where the property is located 



c. Fallback Provision, §1391(b)(3)

i. If there is no district in which an action may otherwise be brought as provided in this section (i.e. no proper venue under either 1 or 2), then the action may be brought in any judicial district in which any defendant is subject to the court’s personal jurisdiction with respect to such claim


- Application



- no defendant resides in the same state as the other

- none of the substantial events took place in any judicial district within the US, i.e. took place outside of the U.S. 
d. Case Thompson v. Greyhound Lines, Inc.



i. Essential Facts

- P Thompson bought a ticket to Tunica, MI from D for a bus ride and the bus driver Reeves (D2 from FL) told P that another connecting bus would take P to Tunica

- P fell asleep, missed court

- P sued Ds in S.D. of Alabama




ii. Held 

- Per §1391 (b)(1), Reese is not a resident of Alabama but of FL and thus not proper, i.e. only need to know whether one D is not from Alabama. 

- Per §1391 (b)(2), events giving substantial rise to claim did not occur in Alabama other than P having changed buses there (i.e. the connecting bus) - he just passed through that state/district

- Per §1406 (a): Transfer of Improper Venue from S.D. of Alabama to Mississippi 

- Substantial Parts of Events

- D Reeves drove P to MS & didn’t wake him up

- D’s operation of bus there

- sale of ticket took place there



e. Hypos
i. A. While on vacation in Texas, Pat (CA) is jointly assaulted by Chris (GA), Leslie (NM), and Robin (UK). SMJ in federal court is proper under diversity statute. Is venue proper in D. New Mexico?
- No, it’s b/c only one D is from New Mexico and the events did not take place there
- §1391(b)(2) works b/c the substantial parts of the events took place in Texas

ii. While on vacation in the Bahamas, Pat (CA) is jointly assaulted by Chris (GA), Leslie (NM), and Robin (UK). SMJ in federal court is proper under diversity statute. Is venue proper in D. New Mexico?

- Both §1391(a) and (b) would not work here


- §1391(c) could be applied here


- Yet, if suit is brought in New Mexico there may be a PJ problem

- Solution: sue them all individually or in the Bahamas
iii. Plaintiff (D. Ariz.) sues Defendant (S.D.N.Y) for breach of contract, where the contract called for a machine to be designed in New Mexico (D. N.M.) and assembled in Chicago (N.D. Ill.) from parts made in Ohio, California, and Pennsylvania. Where is venue certainly proper?

- Venue is proper in the S.D.N.Y per §1391(a)

- To determine if venue would be proper in New Mexico and/or Chicago per §1391(b), we need more facts

iv. Plaintiff (D. Ariz.) sues A, a resident of S.D. N.Y, and B, who resides in New Jersey but conducts his business from an office in S.D.N.Y, on a claim of breach of contract. The contract called for the assembly and delivery of a machine in Mexico, from parts made in Japan. Where is venue proper?
- §1391(b)(3) would apply here since (b)(1) requires the defendants to be from the same state 

v. Plaintiff (D. Ariz.) sues A, a permanent resident alient who lives in Los Angeles (C.D. Cal.) and C, a resident of San Francisco (N.D. Cal.). Where is venue proper?
- It can be brought in either because both Ds are residents of California
vi. Plaintiff (D. Ariz.) sues defendant, a citizen of Belize, who has lived in C.D. California for 30 years but has not been admitted as a permanent resident alien. Where is venue proper?
- Venue would be proper in C.D. California. No issue of whether living here legally or illegally 

vii. Plaintiff (D. Ariz.) sues BigSoftware Corp., headquartered in Seattle (W.D. Wash.), which does substantial business in very state, for breach of contract arising out of the failure of software that occurred in New Mexico. Where is venue proper?

- Venue would be proper in the W.D. Wash per §1391(b)(1)

- Venue would be proper in New Mexico per §1391(b)(2)

- For there to be general jurisdiction in every state there would have to be a strong “at-home” argument which the Supreme Cour is currently getting away from 


3. Waiver

a. Per rule 12(h)(1), if not objected at outset of litigation, improper venue option waived

B. Venue Transfer

1. Concept: When the 1st court (transfer court) transfers a case to the 2nd court (transferee court)
2. Transfer from a Proper Forum


a. Applicable Statute: 28 U.S.C. §1404(a) 

b. Concept: Federal judges have discretion to transfer an action to a more appropriate district, for the convenience of parties and witness, and in the interest of justice or to which parties have consented 

i. No direct transfers between nations


ii. No direct transfer between states


iii. No direst transfer from federal to state

- Note: §1441 allows removal (not transfer) from state to federal, but not vice versa.
c. Considerations


i. where are the parties based


ii. where do the witnesses reside


iii. where can the evidence be found


iv. where did the relevant events occur

d. “where it might have been brought” (  a district where the court has personal jurisdiction over defendants 

i. Case: Smith v. Colonial Penn Insurance Co.
- Essential Fact: D moved to transfer Venue from Galveston to Houston Division due to the fact that Galveston does not have a commercial airport into which D's employees and corporate representatives may fly in and out of
- Held

- Burden on D to plead why judge should grant §1404(a) motion

- Motion not granted

- Flying into Houston only 40 miles from courthouse



ii. Case Republic of Bolivia v. Phillip Morris Companies




- Essential Facts

- The Republic of Bolivia sued Phillip Inc., for the healthcare costs associated with caring for Bolivian citizens who had illnesses related to tobacco use

- The action was originally filed in the District Court of Brazoria County, Texas, and was later removed by Phillip Morris to the United States District Court for the Southern District of Texas





- Held






- Republic of Bolivia has no ties to Texas
- while the court is competent and fair, it does not have the relevant experience to try the case

- Transferring this case to the District of Columbia, where a similar case is pending, the court has more relevant experience, and where Bolivia at least has an embassy, makes more sense

- Case illustrates concerns for inter-forum concerns

e. Intra-Forum Concerns vs. Inter-Forum Concerns: When D askes for §1404(a) motion, following have to be considered
i. Private Interest Factors: 




- Availability and convenience of witnesses and parties

- Location of counsel

- Location of documents & things (evidence)

- Trial expenses

- Place of alleged wrong

- Delay or prejudice from transfer

- Ability to enforce a judgment




ii. Public Interest Factors: how transfer would affect system as a whole




- Judicial economy

- Consolidation with related litigation

- Case loads of transferor & transferee court

- Choice of law difficulties

- Subject matter expertise of transferor & transferee court

3. Transfer from an Improper Forum



a. Applicable Statute: §1406(a)

b. Concept: A court can either transfer or dismiss a case, if P files an action in the wrong venue
c. Case Thompson v. Greyhound Lines, Inc.
i. - Per §1406 (a): Transfer of Improper Venue from S.D. of Alabama to Mississippi 

- Substantial Parts of Events

- D Reeves drove P to MS & didn’t wake him up

- D’s operation of bus there

- sale of ticket took place there


4. Roadmap 



a. Which transfer statute?

i. 1406(a): “shall” dismiss or transfer from “wrong” district (wrong = no PJ or no venue)

ii. 1404(a): “may” transfer from (proper) district

b. Does a proper transferee forum exist?

i. Both statutes:  PJ plus venue 

ii. 1404(a) only:  all-party consent

c. Is transfer in the interests of justice?

i. 1406(a): justice = cure defects of PJ or venue, interest of justice higher here

ii. 1404(a): justice = convenience, etc.

C. Forum Non Conveniens

1. Concept: Gives courts a basis to dismiss actions that should more appropriately be brought in a different court, even though jurisdiction and venue are proper 
a. Use of forum non conveniens only when the first court is legally accepted and there is SMJ and PJ but all things considered it would make sense to have the case somewhere else
2. Two Situations


a. case filed in state court should have been brought in a different state


b. case filed in US should be brought in another country

3. Application

a. Step 1:  Court dismisses case using forum non conveniens
b. Step 2:  Plaintiff allowed to refile in different court system


i. can be used for transfers between state and federal court

4. Case Piper Aircraft v. Reyno

a. Essential Facts

i. Aircraft crashed in Scotland

ii. The deceased were all Scottish citizens and residents

iii. The plane was manufactured in Pennsylvania by Piper (defendant), and the propellers were manufactured in Ohio by Hartzell (defendant)

iv. The aircraft was owned and maintained by Scottish Corporations 

v. Claim that pilot error may have contributed to the accident 

vi. CA Probate court appointed Reyno (legal secretary of attorney who filed suit) to represent deceased 
vii. Reyno (plaintiff) filed SEPARATE wrongful death actions against Piper and Hartzell in Superior Court of California (state court), alleging negligence and strict liability
- State filing was proper b/c state courts are courts of general jurisdiction as long as not specifically assigned somewhere else
viii. Reyno admitted to filing the action in the United States because its laws were more favorable to her case than those of Scotland


b. Procedure

i. Defendants remove to federal district court in CA invoking diversity jurisdiction
- Was personal jurisdiction over Piper proper in CA?
- Probably b/c Piper did not complaint about this and may have had a lot of contacts to CA for purposes of General Jurisdiction or they may have had an agent of service under traditional ideas. Note no Specific PJ analysis here b/c accident did not take place in CA





- Was personal jurisdiction over Hartzell proper in CA?
- Even if they may have had some purposeful contacts in CA, the lawsuit was not related to CA, i.e. incident did not take place in CA but rather in Scotland, Ohio or Pennsylvania

- Hypo: Assume the crash occurred in California, instead of Scotland. Would personal jurisdiction over Hartzell be proper in California?
- Just b/c the incident happens in a state does not necessarily establish PJ, you still need purposeful contacts
- Necessary to analyze under a stream commerce theory, i.e. is it foreseeable that your product will take place in CA

- Was it proper to remove the case from LA County Superior Court to US District Court for C.D. Cal

- Yes, under diversity jurisdiction
ii. Piper then sought venue transfer under 1404 (a) to the Middle District of Pennsylvania on ground of convenience 

iii. Harztell wanted case dismissed for personal jurisdiction or in the alternative transfer case to Middle District of Pennsylvania under 28 USC §1631 (transfer of action to another federal district court when personal jurisdiction over the defendant does not exist in the original federal district court)

iv. After both cases were moved to federal district court in Pennsylvania, Piper and Hartzell sought to dismiss the case on grounds of forum non conveniens (i.e. send it back to Scotland)
c. Held

i. P merely showing that substantive law applied in the alternative forum is less favorable to the P is not a factor to be considered
- If this would be considered, it would open doors for many overseas cases to be litigated in the US
ii. If litigated in Scotland, there is no danger that P may be deprived of remedy or treated unfairly
iii. Public Interest Factors


- Scotland has greater interest in litigating this

- All potential Ps are Scottish or English

- American interest here insufficient




iv. Private Interest Factors

- Issue of pilot error big issue that can be solved better there than in US and could relieve Ds of liability
5. Analysis

a. Adequate Alternative Forum
i. Is there an adequate alternative forum? As an attorney, you need to have a valid argument as to where that better forum is and why

ii. Does the other forum have an adequate legal system?
- Note: Per Piper Aircraft, the possibility of a change in substantive law should not be given substantial weight 


b. Private Interest Factors


i. P’s choice of forum strongly preferred

ii. Access to evidence

iii. Subpoena power over witnesses

iv. Cost of obtaining witnesses

v. View of premises (if applicable)

vi. Other practical problems (e.g., ability to join all relevant parties)

c. Public Interest Factors 



i. Court congestion in forum

ii. Local interest in keeping the dispute

iii. Court’s familiarity with controlling law (esp. in diversity cases)

iv. Choice of law complications

v. Burdens on jurors to resolve remote dispute

vi. Other practical problems (e.g., options for consolidating into a single trial)





- Worse Substantive Law In Other Forum Is Not a Factor
IV. Joinder
A. Claim Joinder


1. Concept: Having multiple claims in a lawsuit


2. Applicable Rule: Rule 18 – Joinder of Claims

a. 18(a) In General: A party may permissively join independent or “alternative” claims

b. 18(b) Joinder of Contingent Claims: “A party may join two claims even though one of them is contingent on the disposition of the other; but the court may grant relief only in accordance with the parties' relative substantive rights. …”

i. Example


- Factual Allegations

- π (CA) contracted to sell artwork to Δ (NY) for $1 million.

- π delivered the artwork, but Δ has not paid.

- Claims

- Enforce the contract, make Δ pay $1 million.

- If there is no binding contract, make Δ return the artwork to avoid unjust enrichment


3. Interplay of Joinder Rules & Subject-Matter Jurisdiction



a. Each claim brought needs to satisfy SMJ




i. Hypo
- P, a customer from CA, sues D, a retailer from NY for $100,000 (state claim). This claim can be brought in federal court due to diversity. P adds a second product liability state claim for $100,000 against D2, a CA manufacturer. 


- Second claim does not satisfy Diversity
- §1367(a) would not apply b/c 1st claim is not a federal anchor claim



b. Permissive Claim Joinder & Aggregation of Diversity Claims
i. Joinder: Rule 18 allows two unrelated claims to be joined in a single action
ii. Aggregation: §1332 allows aggregation of claims between single π and single Δ to meet the amount in controversy requirement, even if the claims are factually unrelated
- Example: P from CA sues D from AZ for $50,000 under negligence theory & $30,000 for an unrelated breach of contract. Now the amount in controversy is $80,000



c. Roadmap Analysis



i. Can P make a claim against D per rule 8(a)?




ii. Can P make a claim against D in federal court?





- §1331 (federal question)





- §1332 (diversity)




iii. For the second claim, can you make a joinder of claims?




- Rule 18(a)

iv. Is the second claim a state claim or does it address a federal question per §1331?

- If second claim does not satisfy §1331, does the claim by itself satisfy §1332 (diversity)?
v. If the second claim does not satisfy §1331 and §1332, can it be added by virtue of §1367 (supplemental jurisdiction)?
- Does the district court have original jurisdiction, i.e. over the first claim?
- §1367(a): Is the first claim based on §1331? If so, does the second claim arise out of the same operative facts?

- §1367(b): If claim #1’s SMJ is solely established based on diversity, district court shall not have supplemental jurisdiction as seen in over claims made by plaintiffs against persons made parties under rule 14, 19, 20, or 24 or over claim by persons proposed to be joined as plaintiffs under rule 19 or 24, when it would destroy diversity

4. Counterclaims



a. Applicable Rule: Rule 13




i. (a) Compulsory Counterclaim

- A pleading must state as a counterclaim any claim that — at the time of its service — the pleader has against an opposing party if the claim: 

- (A) arises out of the transaction or occurrence that is the subject matter of the opposing party's claim; and

- (B) does not require adding another party over whom the court cannot acquire jurisdiction 




ii. (b) Permissive Counterclaims

- A pleading may state as a counterclaim against an opposing party any claim that is not compulsory, i.e. factually unrelated to original claim
iii. §1367 analysis is needed and if no jurisdiction, cross-claim will be dismissed

iv. Case Plant v. Blazer Financial Services
- Essential Facts

- P sued D for failure to make disclosures required by the Truth-in-Lending Act and D counterclaimed for an unpaid balance

- P argues that court lacks jurisdiction over counterclaim





- Held

- There is no independent jurisdictional basis for the federal court to adjudicate the counterclaim (federal question or diversity)

- However, the court can hear compulsory counterclaims

- The counterclaim was compulsory b/c both actions arose from a single loan transaction and depend on overlapping evidence

b. Claim Preclusion Effect: If compulsory claims are not brought with the answer, then there is claim preclusion 

c. Interplay of Counter-Claim & Subject-Matter Jurisdiction

i. §1367(b) matters if the second claim is brought by P



- If D makes a counterclaim, §1367(b) does not apply
5. Crossclaims


a. Applicable Rule: Rule 13(g)

i. A pleading may state as a crossclaim any claim by one part, against a co-party if
- the claim arises out of the transaction or occurrence that is the subject matter 

- of the original action or 

- of a counterclaim, or
- if the claim relates to any property that that is the subject matter of the original action
b. Note: With cross-claims, the co-party has already been brought in by the plaintiff, i.e. P is suing two Ds

c. §1367 analysis is needed and if no jurisdiction, cross-claim will be dismissed
B. Party Joinder


1. Concept: Have multiple parties in a lawsuit


2. Permissive Party Joinder


a. Applicable Rule: Rule 20



b. Rule 20(a): Joinder by Multiple Plaintiffs Requirements

i. Right is asserted based on same transaction, occurrence, or series of transactions or occurrences

ii. There is at least a common question of law or fact to all plaintiffs
- Case Mosley v. General Motors Corp. 


- Essential Fact 

- 10 plaintiffs sought to join their employment discrimination claims against D

- D asked court to sever these b/c they were too varied – some based on race discrimination, other gender discrimination, some denied promos and others never hired






- Held

- All of the plaintiffs alleged a companywide policy of discrimination, so they have satisfied the test under rule 20(a)



c. Rule 20(b): Joinder of Multiple Defendants



i. Same requirement as plaintiff joinder 


3. Misjoinder of Parties



a. Applicable Rule: Rule 21



b. Content

i. “Misjoinder of parties is not a ground for dismissing an action. On motion or on its own, the court may at any time, on just terms, add or drop a party. The court may also sever any claim against a party.”

4. Third Party Claims


a. Applicable Rule: Rule 14


b. 3rd Party Claims by Defending Party: Rule 14(a)(1)

i. A defending party may, as third-party plaintiff, serve a summons and complaint on a nonparty who is or may be liable to it for all or part of the claim against it
- “If I am liable, then this other person should have to pay for all or part of my liability”

ii. Timing
- Within 14 days after serving its original answer (answer is due within 21 days after complaint served)
- If more than 14 days after serving its original answer, obtain court’s authorization 

iii. Purpose

- Indemnification


- Contribution

- Not done if defendant just denies liability (no need to bring in another D, you would just deny in your answer)
iv. Note: 3rd party claim runs strictly between the defendant/3rd party plaintiff AND the 3rd party defendant 

- Also, different than cross-claim where a second defendant was already added by plaintiff



c. Case Price v. CTB



i. Essential Facts
- Price (plaintiff), a chicken farmer, sued Latco, a chicken coop builder alleging Latco constructed a defective chicken house

- Latco moved to file a third-party complaint against ITW, the manufacturer of the nails used in the construction, alleging that the nails were defectively manufactured




ii. Held 




- Latco under Rule 14(a) can assert a claim against ITW





- 3rd party complaint is derivative of the original claim

- Alabama courts recognize that a third party has impliedly agreed to indemnify a seller when (1) the seller is without fault, (2) the manufacturer is responsible, (3) and the seller has been required to pay a monetary judgment


d. 3rd Party Claims by Plaintiff




i. Option #1: Rule 14(b)

- A plaintiff can bring a 3rd party claim against a non-party if the defendant asserts a counterclaim against the plaintiff




ii. Option #2: Rule 14 (a)(3)

- After a defendant names a non-party as a 3rd party defendant, plaintiff can amend his complaint and file action also against the 3rd party defendant 

e. Supplemental SMJ Over 3rd Party Claims



i. 3rd Party complaint between 2 defendants
- §1367(a) will always be met b/c nature of 3rd party claim is arising out of same transaction as original claim it is 

- §1367(b) not at issue b/c focuses on whether claim brought by plaintiff and not 3rd party plaintiff/defendant




ii. P’s claim against 3rd party defendant

- Once P has a claim against a 3rd party, SMJ must be established as to that claim as well, i.e. P vs. D2
- §1367 Issue

- While supplement SMJ is allowed over factually related claims per §1367(a), YET: No supplemental SMJ over claims “by plaintiffs against persons made parties under”
Rule 14, if inconsistent with §1332 (i.e. if P and D2 have no diversity), no circumvention around §1367 allowed per holding from Owen Equipment v. Kroger,
C. Required Parties Per Rule 19

1. Party Joinder


a. Is There a Required Party?



i. Applicable Rule: Rule 19(a)

- Parties so inextricably linked to the case that their absence could create real problems
- Three situations under which a person is deemed a required part

- 19(a)(1)(A): if in that person’s absence, the court cannot accord complete relief among existing parties

- 19(a)(1)(B)(i): if that person’s absence, may as a practical matter impair or impede the absent person’s ability to protect their interest (i.e. preclusion effect)
- 19(a)(1)(B)(ii): leaving an existing party subject to a substantial risk of incurring inconsistent obligations/judgement because of their absence (often with cases of specific performance/injunction)

- Hypo
- Bill the Buyer claims that he has a contract to buy a house from Owen the Owner

- Owen denies the contract, and instead plans to honor his contract to sell the house to Anna the Absentee.

- Bill sues for specific performance
- Rule 19(a)(1)(B)(i) The Absentee’s Interests: If Bill is granted the house this will impair Anna’s interest

- Rule 19(a)(1)(B)(ii) Existing Parties’ Interests: What if Anna makes later a lawsuit for specific performance, there could be inconsistency 

- Case Temple v. Synthes Corp






- Essential Facts 

- Temple (plaintiff) had been implanted with a plate and screw device utilized in his back surgery and manufactured by Synthes (defendant)
- D Synthes moved to dismiss Temple's federal claim, arguing that Temple had failed to join the doctor and hospital as necessary parties 





- Held

- It is an error to label joint tortfeasors as indispensable parties
- The doctor and the hospital were merely permissive parties
- Complete relief can be granted among the parties 

- There is no harm to doctor’s interest and no preclusion effect

- No inconsistent holdings b/c no specific performance or injunction relief sought

- Alternative of D making a 3rd party complaint against doctor




-  Case Helzberg’s Diamond Shops v. Valley West





- Essential Facts 

- Helzberg's Diamond Shops, Inc. (Helzberg) (plaintiff) entered into K w/ D Valley West

- Helzberg was a Missouri corporation and Valley West was an Iowa corporation
- K stipulated that Valley West was not to allow more than two other full-line jewelry stores to move into the shopping center

- After learning Valley West entered a third lease agreement with a full-line jewelry store, Lord's, Helzberg filed a complaint in federal court based on diversity jurisdiction seeking injunctive relief to restrain Valley West from breaching the lease agreement

- Forum selected is Missouri 
- Held

- Lords should not be regarded as indispensable and suit should not be dismissed
- Lord had an opportunity to intervene and if it wanted to protect its interests, its decision not to intervene needs to be protected






- Alternative Holding

- Since P is asking for specific performance, it will affect Lord and there be inconsistency 

- Yet, issue of whether feasible due to PJ issue since Lords had no contacts with Missouri to be sued there


b. Is Joinder Feasible?
i. Step (1) Required Party

- A person who is subject to service of process and whose joinder will not deprive the court of subject-matter jurisdiction may be a required party if the rest of 19(a)(1) is satisfied
ii. Step (2) Joinder by Court Order

- If a person has not been joined as required, the court must order that the person be made a party. A person who refuses to join as a plaintiff may be made either a defendant or, in a proper case, an involuntary plaintiff. Whether a defendant or involuntary plaintiff depends on whether it will AFFECT DIVERSITY

- Alignment” of the Required Party as π or Δ to Preserve Feasibility of Joinder: should we add the required party as a P or D to preserve SMJ Diversity 

- you still cannot just put any party on any side as there has to be some logic as to why someone is what side



c. When Joinder is Not Feasible



i. Two Reasons for Non-Feasible: PJ & SMJ





- Before you add a party, it is feasible under a §1367 analysis?

ii. Two Choices by Judge

- Go forward with the case to do at least some justice

- Not adjudicate at all, i.e. dismiss it 

iii. Four Factors to be Considered:

- To what extent might a judgment be prejudicial to the parties or to the absent person?

- To what extent can relief be shaped to avoid prejudice?


- i.e. work around this or take another measure 

- (3) Would a judgement rendered in the person’s absence be adequate?

- (4) Would P have adequate remedy if the action is dismissed?



d. Rule 19 & Rule 12 (b)(7)

i. File a motion to dismiss “for failure to join a party under rule 19,” may be made before answering

- Rule 19 (a)(2): if a person has not been joined as required, the court must order that the person be made a party

- Rule 12(h)(2): not waivable defense 
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D. Intervention 

1. Intervention of Right

a. Applicable Rule: Rule 24(a) describes when a person has a right to intervene 




i. Conferred by statute, or

ii. claims an interest relating to the property or transaction that is the subject of the action and is so situated that disposing of the action may as a practical matter impair or impede the movant's ability to protect its interest, unless existing parties adequately represent that interest
b. Case Natural Resources Defense Council v. US Nuclear Regulatory Commission

i. Essential Facts

- The Natural Resources Defense Council, Inc. and others (plaintiffs) sued the NRC and the New Mexico Environmental Improvement Agency (NMEIA) (defendants) in the United States District Court for the District of New Mexico

- The plaintiffs requested equitable remedies blocking the defendants from issuing licenses without preparing an environmental impact statement (EIS)

- The United Nuclear Corporation (United) was granted a license by NMEIA, but the plaintiffs seek to enjoin its issuance. United intervened

- Subsequently, Kerr-McGee Nuclear Corporation (Kerr-McGee), another uranium mill operator, and the American Mining Congress (AMC) moved to intervene. 

- Intervention as a matter of right was denied, because United adequately represented the interests of the intervenors
- The court refused to allow permissive intervention, and Kerr-McGee and AMC appealed


ii. Held

- they should be allowed to intervene as they have satisfied the three-part test of Rule 24(a)




iii. Rationale





- to intervene there should not be strict direct interest required  

- Both Kerr McGee and AMC would feel the consequences if operators had to prepare an agreement 

- Kerr McGee is the largest holder of uranium 

- Profound effect on them

- The chance of impairment is sufficient

- stare decisis effect 

- Impairment as practical matter 

- Although United’s interests are similar to those of Kerr-McGee and AMC, they could diverge
- United has been granted a license and could raise a delayed defense

- As to Rule 24(b), there is a common question of law or fact present


2. Permissive Intervention
a. Applicable Rule: Rule 24(b) describes when a court may permit intervention at the court’s discretion 
i. Requirement: has a claim or defense that shares with the main action a common question of law or fact

ii. Delay or Prejudice: court must consider whether the intervention will unduly delay or prejudice the adjudication of the original parties' rights


b. Case Martin v. Wilks
i. Held
- The decision whether to intervene is up to the potential intervenor

- There is no obligation and no rights have been waived 
- Intervention under rule 24, unlike rule 19, is permissive
V. Class Actions
A. Concept

1. A representative litigation in which a party sues on behalf of herself and on behalf of all others who are similarly situated 

B. Characteristics

1. Class members are part of the defined class in a certified class action 


2. Judgement is binding on all class members

C. Purpose


1. Efficiency, consistency and empowerment

2. Create a mechanism for enforcing the law and furthering the policies of disgorgement and deterrence

D. Rule 23(a) Prerequisites for Class Certification 

1. Numerosity (in re. to is there a class) 


a. The number of class members must be so large that joinder is impracticable 




i. Usually 40 or more meet requirement, while 20 or less don’t  


2. Commonality (in re. to is there a class)


a. Common question of law or fact between members




i. Case Walmart v. Dukes
- Held: Claims must depend upon a common contention (e.g. discrimination) and must be capable to bring common resolution (resolving the issue will be central to the validity of each one of the claims) 

3. Typicality (in re. to is there adequate representation)


a. Named party’s claim must be typical of that class

b. Representative’s situation must be like that of the rest of the class
i. Have suffered injuries similar to the class

ii. Seek relief similar to the class

iii. Not be subject to significant defenses not shared by the class

4. Adequacy of Representation (in re. to is there adequate representation)


a. Most fundamental requirement 



b. Representative needs to adequately represent the entire class


i. Be adverse to the other side (no sweetheart deals)

ii. Not be adverse to unnamed class members

c. When appointed counsel, the court must ensure that the lawyer will adequately represent the class

d. Court needs to ensure that the class needs is adequately represented through the entire proceedings 

ii. Case Hansberry v. Lee
- Held: A class action judgment can bind the members of the class, but only if they were adequately represented
E. Rule 23(b) Categories


1. Rule 23(b)(1) Class Action



a. Rule 23(b)(1)(A)
i. Class certification permitted if individual adjudication would create a risk of incompatible standards of conduct for the defendant

- Party opposite the class (usually a defendant) would be prejudiced if absentees are not bound by result
- Example: Court awards P1 the house, then another court awards P2 the same house. D cannot give out the house twice


b. Rule 23(b)(1)(B)

i. Class certification permitted if individual adjudication might impair the ability of other class members to protect their own interests

- If there is only a limited remedy amount available to all potential claimants and it would be unfair to let just a few plaintiffs litigate the case and get a stake at those funds whereas others would have a right to it too 

- Example: An award for one P may drain the money left for awarding other Ps, such as some not getting anything


2. Rule 23(b)(2) Class Action

a. Used for cases where defendant has acted with respect to the entire class so that injunctive or declaratory relief is proper

3. Rule 23(b)(3) Class Action 

a. if common questions predominate and class action is the superior way to the adjudicate to controversy 
b. Often involve money damages where individual members can get different amounts of money damage reliefs whereas with (b)(1) you can only get a set amount for all members 
c. Requirements


i. Predominance

- Question of law or fact common to class members predominates over any questions affecting individuals class members 


ii. Superiority 

- Is it better to bring the action in one’s individual capacity rather than as an entire class

- Could the relief granted to an individual be too small to make it even worth litigating it as an individual 



d. Allow class members to opt-out of class actions 


e. Requires mandatory notice 
F. Jurisdiction in Class Actions


1. Subject Matter Jurisdiction



a. Federal Question: Identical to §1331


b. Diversity Issue

i. Citizenship: Minimal diversity, i.e. only one P needs to have different citizenship than D

ii. Amount in Controversy: $5 million 

- Case Standard Fire Ins. Co. v. Knowles
- Held: Stipulation made by Knowles (i.e. that damages will be below $5 million so to not have action in federal court) is not binding upon the class, the stipulation cannot overcome a finding that the amount in controversy exceeds $5 million. However, it’s ok to leave the case in state court b/c we consider amount of controversy at time of filing

2. Personal Jurisdiction



a. Case Phillips Petroleum



- Held: Minimum contacts test does not apply

- Rule: A court may enter judgment that binds absent class members as long as certain process requirements are met: notice and opportunity to be heard, the right to opt out (at least for money damages class actions) and adequate representation 
G. Preclusion 


a. Requirements

i. It is the “same claim” asserted in Lawsuit #1

ii. the claim is asserted by the “same claimant against the same responding party”

iii. Lawsuit #1 resulted in a “valid” and “final” judgment “on the merits”

a. Case Lee v. Hansberry on Issue Preclusion: 
i. Held: Class action will be binding only where class members are “in fact adequately represented by parties who are present” (i.e. those in privity with them)
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