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CA Civil Procedure




CALIFORNIA CIVIL PROCEDURE OUTLINE
I. Ethical Concerns
a. CCP §128.5 Actions or tactics must not be frivolous

i. “Actions or tactics” includes “filing and service of a complaint”

ii. Frivolous “means totally and completely without merit or for the sole purpose of harassing an opposing party.”

b. CCP §128.7 Provides that “every pleading” is non-frivolous
i. “The claims, defenses, and other legal contentions therein are warranted by existing law or by nonfrivolous argument…”

c. Clark v. Optical Coating Laboratory, Inc.
i. Toxic tort suit where plaintiffs were individual residents who were alleging that Optical Coating, Union Pacific, and the State spilled chemicals, owned the land where they were spilled and did not clean them up, respectively. Through motions in limine, the defense excluded evidence of damages at the liability phase of the trial and minors in the courtroom. The plaintiff brought in a minor who was visibly disable and in a wheelchair. The trial judge warned the plaintiffs of the consequences of doing this again. Plaintiffs continued and defense was awarded $1.1 million in fees and costs based on 128.7.
ii. This award was overturned on appeal because 128.7 did provide for such sanctions based on the conduct at issue.

d. Sanctions for ethical violations are difficult to earn because need

i. Specific, applicable statutory authority and

ii. A clear violation

II. Pre-Lawsuit Considerations

a. Who is the plaintiff?
i. CCP §367 Lawsuits must name the real parties in interest. Real party in interest means either the aggrieved party or a party as provided by law.
ii. Redevelopment Agency of City of San Diego v. San Diego Gas & Electric
1. In the past, SDGE owned, possessed or used property which had become contaminated. Plaintiff was demanding an injunction requiring SDGE to clean up the property. Defendant sought to demur on the basis of an indemnity agreement between the Port District and the Redevelopment Agency making it so that the Agency was not harmed because the Port District would have to bear the costs of clean-up. Essentially, the defendant argued the Agency was not an “aggrieved party” as required by CCP §367.
2. After the demurrer was granted, the plaintiff appealed. The appellate court found that CCP §367 allowed for this plaintiff to bring the suit even though they were not harmed because the Act provided them authority even if they were not injured.
b. Can the plaintiff sue?

i. Regency Health Services, Inc. v. The Superior Court of Los Angeles County
1. Plaintiff was confined to a nursing home and had been injured by the defendant nursing home. Plaintiff files an action through a guardian ad litem. Interrogatories are sent to plaintiff and plaintiff does not respond on the basis that she lacks capacity and the guardian ad litem did not possess personal knowledge to respond herself. Trial judge agrees that plaintiff could not respond and issued a protective order which was appealed from (writ petition). 
2. CCP §372 dictates that the party must respond to interrogatories. 

3. The appellate court stated that the guardian ad litem steps into the shoes of the ward in litigation. Discovery, filing lawsuits, deciding to dismiss, etc. are some of the guardian’s obligations.
4. To avoid plaintiffs with guardians never responding to discovery requests or to avoid plaintiffs getting sanctioned for failure to respond, the guardian must respond.
c. Who can be and who must be a party?

i. Joinder

ii. CCP §378 Permissive joinder of plaintiffs

iii. CCP §379 Permissive joinder of defendants

iv. CCP §389 Compulsory joinder of parties

d. Where can the plaintiff bring the action?

i. Venue

ii. CCP §395 governs in which county an action may be filed. Personal injury suits may be brought in the county in which the injury occurred or where the defendant is a resident

iii. Alexander v. Superior Court
1. Suit between sales agent and cellular service providers regarding a breach of contract for a sale of cell phones. The suit is brought in Santa Clara county because of a venue statute in the contract stipulating to venue there. The defendants reside in Fresno County. Defendant files a motion for change of venue to Fresno and plaintiff opposes on the basis that the defendant stipulated to venue. Trial court denies the motion and defendant appeals by writ of mandate raising the issue of whether the venue selection clause.
2. Appellate court says CCP §395 sets venue, not contracts. If contracts could set venue it would destroy the statutory scheme and defendants would be forced to respond in unforeseeable counties.
3. The strange part of this decision is that CCP §395 does have a subsection suggesting that there is some sort of ability for contracting for venue.
e. What must be done before the lawsuit?

i. When filing a lawsuit against a public entity or against certain professionals extra hoops must be jumped through.
ii. GC §945.4 When suing a public entity, a plaintiff must sent them a pre-lawsuit claim prior to filing suit giving them time to address the claim
iii. CCP §365 similar pre-lawsuit demands for professions including dentists, medical doctors, chiropractors, architects, engineers, surveyors, etc.

iv. CCP §411.35(a) and (b) covers architects, engineers, and surveyors
f. How do you bring a defendant in to a lawsuit?
i. Service of Process

1. CCP §17(b)(6) provides for service of process

2. CCP §414.10 “a summons may be served by any person who is at least 18 years of age and not a party to the action”

3. CCP §415 et seq. describes how to serve

a. §415.10 personal service on the party

b. §415.20 substitute service

i. Could be corporation, partnership, other LLCs

1. Summons and complaint is left with a person in charge and then mailed

ii. For people, summons is left at their regular place of abode/residence and followed up with a mailed copy. But, must attempt to personally serve by personal diligence (3 times of attempted service)

iii. Service is deemed complete 10 days after mailing

c. §415.30 service and acknowledgement
i. Party to be served can accept service by mail

ii. Complainant must mail 2 copies of the complaint and acknowledgment and the party served has 20 days to sign and return the form.
iii. If they do respond, they are served.

iv. If they do not respond, the plaintiff must serve by some other method (and defendant may have to bear costs for service even if they win the suit)

v. Benefit of accepting service by mail to the defendant is an extra 20 days to respond because they received the complaint. After responding to the acknowledgement, the defendant has an additional 30 days to respond to the complaint.

d. CCP §415.50 Service by publication is allowed after other methods have been exhausted.

e. CCP §416 et. seq. deals with how may be served

f. CCP §583.210 time of service
i. Must serve within 60 days

g. CCP §417.10 declaration under penalty of perjury where process server promises they served.

ii. Stamps v. Superior Court
1. Divorce action where ex-wife served ex-husband’s wife which did not confer jurisdiction. Ex-wife then attempted to serve by mail pursuant to §417.20 (though what she actually did was attempted substitute service pursuant to §415.20)
2. Court says these statutes are strictly construed because it is the process by which a party can be brought under that court’s jurisdiction. If the requirements are not met, service does not establish jurisdiction.

III. Pleadings

a. CCP §420 pleadings defined
i. “The pleadings are the formal allegations by the parties of their respective claims and defenses, for the judgment of the Court”

b. CCP §411.10 to start a lawsuit a complaint must be filed

c. CCP §425.10 Facts making up the complaint;

i. California has fact pleading by law (as opposed to notice pleading)

ii. However, case law actually makes it more like notice pleading

iii. §452 says the court should give liberal construction to pleadings

iv. §455 requires real property descriptions be plead specifically (e.g., legal description from deed and street address and assessor’s parcel number)

d. Doe v. City of Los Angeles
i. What happens when a complaint does not include the necessary facts?

ii. Doe 1 alleged in his fourth amended complaints facts to show that LAPD was responsible for the sexual assault at the hands of an employee, Kalish. Does 2 in his first amended complaint attempted to do the same.
iii. Both complaints were dismissed because they did not allege facts with enough specificity to extend the statute of limitations under a statute which would have provided for a longer statute of limitations.
iv. The court said the Doe facts were too boilerplate to withstand a demurrer.

1. In a garden variety cause of action, this boilerplate language would probably hold up, but here, this was a strange case in which the court wanted more.

v. General rule of pleading says must plead ultimate facts (the facts constituting the cause of action), not evidentiary facts.

1. But, this rule does not apply in Doe because the statute says the plaintiff must plausibly allege the facts of the case – a higer standard.

2. Less particularity doctrine – less particularity required when pleading facts which the defendant has superior knowledge (e.g., intent of defendant)
e. Pleadings must be subscribed
i. CCP §446 pleadings must be “subscribed” (signed) thereby implying §128.7

1. Allows verification of complaint. Verification is usually not required by law but it means that the pleading, complaint or answer, contains only true and accurate information. It places the promise under penalty of perjury.

2. It may be very dangerous for a lawyer to verify for a client because it means the lawyer is vouching for the client. If the client lies, the lawyer is on the hook.
3. A perk of verifying a complaint is that the answer must be returned verified.

f. Answers

i. Fundamental method to respond to a lawsuit

ii. Contains the defendant’s denials and defenses and is usually due within 30 days after service of the complaint.

iii. Two kinds of denials:

1. General – used when complaint is not verified

a. May generally deny even a verified complaint in limited jurisdiction courts (e.g., amount in controversy is under $25,00)

2. Specific – must admit / deny every paragraph of the complaint

iv. Defenses

1. In an answer, usually assert as many defense as possible because state courts do not scrutinize much.

2. CCP §430.10 lists acceptable defenses

a. It actually broadens itself by making almost anything a defense

b. Defenses include:

i. Lack of jurisdiction

ii. Lack of legal capacity to sue

iii. Defect or misjoinder of parties

iv. Pleading does not state facts sufficient to constitute a cause of action

v. The pleading is uncertain (ambiguous and unintelligible)

v. Safine v. Sinnott
1. Attorney files complaint for collection of legal fees for $4,000. Defendant answered and filed a cross-complaint for attorney malpractice praying for approximately $35,000. The issue with the answer is that the malpractice claim was in the defendant’s answer, though an answer can only contain denials and defenses. Another problem with the malpractice claim was that it was outside the statute of limitations. The trial court subtracted the amount the attorney wanted from what the client was claiming and awarded the client $28,000; basically, both parties “won.”

2. Plaintiff appealed but did not win on appeal because of CCP §431.70; as long as both claims, plaintiff’s and defendant’s, existed at the same point in time, even if time barred, it can be asserted an affirmative defense. Even if the claim cannot be alleged in a cross-complaint, it can be set as a defense in an answer. It cannot be a claim for relief, but it can be a defense to reduce the plaintiff’s recovery by up to the value of the defense.
a. 431.70 allows offset of any two competing claims without regard to whether they are related

b. A party cannot seek affirmative relief in an answer. The offsetting claim is NOT a cause of action so it is NOT subject to the state of limitations.

3. On appeal, both parties lose, the defendant saves the $4,000.

g. Demurrers

i. McKenney v. Purepac
1. Dispute over a generic form of a drug which was alleged to have caused plaintiff’s injury and failed to include a warning label of the risk of tardive dyskinesia. Plaintiff sues. Defendant attempts to demur based on federal preemption. Trial court sustained the demurrer without leave to amendment because no amendment would have corrected the problem. Plaintiff appeals on the issue of whether the trial court erred in granting the demurrer based on federal preemption.
2. The defendant argues for demurrer on the basis of federal preemption; basically, even if everything in the complaint were true, it is not state law which controls, it is federal law. Court on appeal finds no federal preemption of any kind.
a. Express preemption – Congress specifically states in a federal law that it was to preempt state law.
b. Field preemption – scheme of federal regulation which leaves no room for state law so preemption is implied.

c. Conflict preemption – implied preemption where state law is nullified to the extent that it actually conflicts with federal law.
3. RULE: 430.10: grounds for demurrer

a. Most commonly, facts not sufficient to constitute a cause of action

b. 430.40 deadlines
i. A person against whom a complaint or cross-complaint has been filed may, within 30 days after service of the complaint or cross-complaint, demur to the complaint or cross-complaint.

ii. A party who has filed a complaint or cross-complaint may, within 10 days after service of the answer to his pleading, demur to the answer.

4. Also, state common law rule says that if the complaint alleges enough facts for a complete defense, then the defendant may demur. “When a complaint affirmatively alleges facts amount to an affirmative defense, it is subject to a general demurrer.”

5. Limited to the face of the pleadings except for a matter for which the court may take judicial notice.

h. Motion for Judgment on the Pleadings

i. CCP §438 – similar grounds as 430.10 but fewer

1. Other big difference is timing

a. Cannot file motion for judgment on the pleadings once a pretrial conference order setting or within 30 days of trial date setting unless on leave of the court.

b. 438(e): “No motion may be made pursuant to this section if a pretrial conference order has been entered… or within 30 days of the date the action is initially set for trial, whichever is later, unless the court otherwise permits.”

2. Limited to the face of the pleadings except for a matter for which the court may take judicial notice.

3. 438(g)(1) – exception for the one shot rule when a demurrer has already been overruled. When there has been a change in the law, this exception allows a judgment on the pleadings even if the assertion has been made in a demurrer already.
i. Motion to Strike

i. Attempts to eliminate a particular portion of a complaint which is wrong under the law.
ii. CCP §436: grounds

1. Court may strike out any irrelevant, false, or improper matter asserted in any pleading.

2. Does not deal with facts and allegations of facts, but instead law. (e.g., must ask for punitive damages with specificity or they are subject to a motion to strike)
3. Example: not a deficient cause of action but alleging something not entitled to such as attorney’s fees in negligence action. The motion to strike would get rid of that allegation.

4. Motion to strike gets rid of allegations which would lead to irrelevant discovery. For example, punitive damages in a complaint would open up discovery on defendant’s financial condition and other information relevant to the punitive damages.

iii. Motions to strike do not usually require amendment of pleadings when granted, but may.

j. With demurrers, motions for judgment on the pleadings, and motions to strike, the court will very often give the plaintiff leave to amend.

IV. Anti-SLAPP Motions

a. Naveliier v. Sletten
i. Plaintiff Navallier, found of NMI, an investment company and fund. Navallier hires Sletten as an independent trustee to manage and administrate the fund. Sletten is sued by Navallier for failure to do stuff for the fund; breach of fiduciary duty. Early in the case, Sletten and Navallier settle and Sletten signs a general release of claims. Plaintiff then amended complaint (suggesting the settlement fell through). Sletten then counterclaims (federal cross-complaint) for breach of contract, breach of covenant of good faith and fair dealing, and contribution and equitable indemnity because Navallier did not provide Sletten insurance against legal costs which would have paid for his defense costs in this suit and the next suit and did not indemnify him. Plaintiff moved for summary judgment on the counterclaim and it was granted. The claim goes to trial and reaches a verdict for the defense on the remaining claims. Plaintiff appeals on the verdict and defendant appeals on the summary judgment.
ii. Then, Navalier filed a separate state action allegeing fraud and misrepresentation in signing the release of claims. Plaintiff alleged Sletten never wanted to agree to the release and never intended to be boundy by the release. Sletten files anti-SLAPP in response and the motion is denied by the trial judge and affirmed by the court of appeal.
iii. The CA Supreme Court applies rule 425.16 and determines the suit arises from protected conduct; the federal court counterclaim. But the Court says the lower court must address prong two, the probability of prevailing on the merits.

iv. RULE: 425.16

1. Lawsuit arising from defendant’s protected conduct?

a. Plaintiff’s objective intent does not matter. Look at the complaint to determine whether the cause of action arises from protected activity. Defendant must carry this burden.
b. Protected conduct means First Amendments or litigation

2. Does the plaintiff have any probability of prevailing on the merits?

a. Plaintiff carries this burden and may satisfy it by showing the claim has merit. The plaintiff must show he has:
i. A legal cognizable claim NAD

ii. Some evidence on every element of the cause of action

3. Immediate right of appeal on denial/grant of an anti-SLAPP motion

a. Stay of litigation, including discovery during the appeal though a plaintiff (and only a plaintiff) can move for an order for continued discovery

4. Must file anti-SLAPP within 60 days after service of process.

b. CCP §425.18 SLAPPback

i. If a defendant is particularly litigious, he may file a suit as a plaintiff for malicious prosecution, and then the now-defendant will file an anti-SLAPP motion because the malicious prosecution was protected petition. 425.18 deals with these suits and is similar to 425.16 but does not allow attorney’s fees if granted or a right to immediate appeal
V. Cross-Complaints

a. Two types:
i. CCP §426.30; Compulsory

1. Defendant has a claim against the plaintiff which is related to the complaint

a. When filed, the defendant is now a defendant and cross-complainant and the plaintiff is now plaintiff and cross-defendant.

2. If not filed, it is barred in the future (though there are exceptions)

3. “Related” means “a cause of action which arises out of the same transaction, occurrence, or series of transactions or occurrences as the cause of action which the plaintiff alleges in his complaint” (426.10)
a. Exception; the court does not have jurisdiction over the defendant (426.30(b)(1))

b. Exception; the defendant did not answer in the plaintiff’s answer in the plaintiff’s case in chief (426.30(b)(1))

c. Exception; the prospective cross-complaint includes parties which the court would not have jurisdiction (426.40(a))
d. Exception; the court in which the action is pending would be prohibited from hearing the cross-complaint (e.g., patent or trademark court) (426.40(b))

e. Exception; the cause of action which would be stated in the cross-complaint is already pending in an action somewhere else (426.40(c))

4. A compulsory cross-complaint must be filed along with an answer (426.30(a))

5. But, if it is not filed with the answer, the party may seek leave to amend (426.50)

a. May apply if did not file “through oversight, inadvertence, mistake, neglect, or other cause.”

b. Section says the court shall grant leave to amend and this should be liberally construed to avoid forfeiture of a claim.

ii. Permissive

1. These do not have to be filed; they are unrelated to the claims against a party.
2. Two types:

a. Claims against parties who did bring in the prospective cross-complainant

i. Can state any claim (428.10)

b. Claims versus others whether or not they are already in the lawsuit

i. Can state claims related to the initial complaint brining in the party to the lawsuit (428.10(b))

1. Related = 

a. Arises out of the same transaction, occurrence, or series of transactions or occurrences as the cause brought against him OR

b. Asserts a claim, right or interest in the property or controversy which is the subject of the cause brought against him.

3. When must a permissive cross-complaint be brought?

a. Filed with answer or if the party was not a party before the cross-complaint, can file any time once trial date has been set
4. Answer to a cross-complaint is due within 30 days.

iii. Joinder of Claims (428.30)

1. Unpermitted causes of action can be joined in a cross-complaint which contains a permitted cause of action.

2. Court may sever claims to prevent over-complication (CCP §1048(b))

iv. A new party (cross-defendant) may assert any defense which the defendant (third-party plaintiff) should have alleged in his answer (428.70(b))
VI. Amendments

a. Is permission required to amendment a complaint or answer?
i. CCP 472 allows amendment as a right once

ii. As to amendment of complaints, this may be done without leave of the court up to filing of the answer

iii. Can file an amendment answer within 10 days of the original answer

b. CCP §473(a)(1); leave to amend

i. May be allowed “in furtherance of justice, and on any terms as may be proper”
ii. Leave to amend is usually granted because courts want to hear cases on their merits. Courts will generally still permit an amendment when the plaintiff leaves out a major necessary part.

1. Except:

a. Deficiency in proposed pleading cannot be remedied (e.g., statute of limitations defense disclosed in pleading)

b. Sham Amendment Rule: a sham amendment is one which denies or contradicts bad facts from an earlier pleading.

2. Court also will consider an impending trial date

a. Courts allow early amendments but do not allow amendments close to trial date because at that point the parties have been litigating on the pleading for so long.

c. Doe Amendments (CCP §474)

i. If a plaintiff is ignorant of a name of a defendant, he may fill it in with “Doe” until he discovers, through discovery, the name of the defendant. CCP §474 allows amendment to correct a name upon discovery.
ii. When this amendment is made, the need to personally serve the person with the complaint and summons arises.

VII. Defaults

a. Default: cutting off defendant’s right to respond to the complaint.

i. An order stating that the plaintiff cannot respond to the complaint (with exceptions)

ii. Easy to obtain

b. Default judgment: the end of the lawsuit.

i. CCP §585(a); default judgment in a contract case where clerk can enter judgment based on the complaint. The damages are readily known.
ii. CCP §585(b); default judgment in other cases where the complaint does not state the damages. Cannot get a clerk’s judgment if damages are not in a complaint. So how do you get damages if they are not certain?
1. Default prove-up:

a. Must provide the court with documents showing the amount of damages (e.g., a note with interest or medical damages. Or a declaration or testimony (usually testimony))

b. Some evidence must be produced.

i. The prove-up is carefully scrutinized by the court because the adversarial system is not in effect here to moderate errors.

c. Punitive damages?

i. Can get them by default, but through another procedure (CCP §428.115). This procedure requires a separate statement of punitive damages which needs to be served on the defendant and then convince the judge the amount is appropriate.

c. Setting aside a default [judgment]
i. Jonson v. Weintsein
1. Plaintiff served defendant as a Doe, and then 5 days later amended the complaint to add another theory, plaintiffs added the defendant’s name, but did not serve the defendant with a new complaint. The trial court entered default and default judgment. Defendant argued he was unaware that the suit included him because a bunch of the theories did not implicate him and he was unnamed. The complaint he was served was missing exhibits, did not name him, and was amended days later.
2. The Court of Appeal reversed the entry of default and then vacated the default judgment because the judgment gave relief in an amount greater than sought in the complaint. Court of Appeal said that for default or default judgment which is 6 months or newer, 473(b) is the rule for setting aside and is allowed based on mistake, inadvertence, or excusable neglect.
ii. CCP §473(b)

1. Relief from a default/default judgment within 6-months.

2. Relief is generally discretionary
3. Relief is mandatory if the attorney provides a declaration of fault (mistake, inadvertence or excusable neglect) on behalf of the attorney (though this may put the attorney at risk for ethical violations).

4. BUT, case law says that sometimes an attorney’s conduct is so egregious that his mistake, inadvertence or neglect can no longer be imputed to the client and therefore relief cannot be granted. The attorney-client relationship was severed and the client cannot set aside the default or default judgment pursuant to 473(b).

iii. If the default and default judgment are later than 6 months but within 2 years, look to CCP §473.5.

1. Rosenthal v. Garner
a. Attorney Duffy represented defendant Garner in an earlier action. The earlier judgment was against Farhad which Duffy attempted to enforce by sale of Farhad’s property. But, Farhad had transferred the property to the Rosenthals. The Rosenthals threatened suit against Garrner if Garner did not remove the cloud on their title. Duffy did not respond to a letter from the Rosenthals threatening suit. The Rosenthals then served by publication and when there was no response, Rosenthals had a default entered and then gained a default judgment. 21 months later, Garner moved to set aside both the default and default judgment.
b. Because the motion was 21 months later, CCP §473.5 applies. But, the trial court denies the motion because Duffy received notice and Garner therefore would have been imputed that notice (agency) and if not, Duffy was inexcusably neglectful (thereby covering its bases and declining 473(b))
c. The appellate court however reversed stating that 437.5 requires ACTUAL NOTICE.

i. And here, there was no attorney-client relationship because Duffy was inexcusably neglectful so the client never received notice.
d. The defendant did not move under 473(d) because that statute only deals with judgment, not default as well.

iv. Rogers v. Silverman
1. Plaintiff filed a lawsuit in 1984. Plaintiff earned default against Silverman in 1986 and default judgment was entered in 1987. Nine months after judgment and over two years after default, Silverman specially appeared and filed a motion to quash service, set aside the judgment and dismiss the action. He moved only to set aside the judgment based on lack of service. 
2. The appellate court considered whether there was a time limit to seeking relief under 473(d). Court says a motion to set aside a default judgment is timely up to 2 years. The 2-year time limit from 473.5 applies to 473(d) by analogy because both deal with bad service.
v. Rappleyea v. Campbell
1. Defendants are served but file answer with less than the required court fee and then plaintiff gets a default. Plaintiff then tells defendants that defendants cannot set aside a default. Defendant answers with the proper fee, suggesting they were unaware of the default. Plaintiff gets default judgment and 6 months’ later defendant discovers default judgment. Defendant moves to set aside but the trial court denies the motion for lack of good cause under 473 (though good cause does not matter). 
2. Appellate court says 473(d) is not an applicable because no problem with the judgment and 473.5 does not matter because no issue with service. So must look at equity:
a. Is there an extrinsic mistake (a denial of opportunity to be heard)?

b. Were defendants diligent?

c. Does defendant have a good defense on the merits?

3. Defendant’s did not have an opportunity to be heard because of clerk’s error and plaintiff’s lying to defendant about inability to set aside the judgment and defendants had a good defense.

	AUTHORITY
	TIMING
	GROUNDS
	RELIEF

	473(b)
	Up to and including 6 months from entry
	1. Attorney Affidavit(



2. Mistake, inadvertence, excusable neglect (
	Mandatory (unless “positive misconduct”)

But if positive misconduct, can go to equity because they were denied opportunity to be heard due to attorney’s misconduct

Discretionary

	473.5
	>6 months from entry to ≤ 2 years
	Service did not “result in actual notice” (publication, substitute service)
	Discretionary

	473(d)

(judgment only)
	>6 months from entry of default judgment to forever


	1. Judgment void as a matter of law (
(amount in judgment is > than amount in complaint)

2. Bad service
	Discretionary

Analyze as 473.5 problem

	Equity

(always argue)
	>6 months from entry to forever
	Service and notice but “extrinsic” fraud / mistake (opportunity to be heard)

(intrinsic fraud does not satisfy)
	Discretionary if:

1. Good excuse

2. Good defense (just a copy of answer)

3. Moved diligently


d. In re Marriage of Stevenot
i. Couple attempting to get a divorce. Husband is 49-year-old engineer and wife is a 26-year-old high school graduate waitress. Husband initiates and default and default judgment are entered with the terms of a marital settlement agreement included. The wife gets money from this agreement. The wife then gets an attorney to set aside the judgment in an attempt to get more in the action. She alleges fraud because this would be outside the scope of CCP 473 (6-month time limit) making the only other option equity. She alleges fraud based on her husband’s threatening and overbearing conduct and his representations to her that she did not need an attorney. She moves out, receives payments, and them moves back to his home. He denies all allegations. The trial judge granted the motion for extrinsic fraud stating that she was not denied her opportunity to be heard (so definitely not extrinsic fraud).
ii. Court of Appeal reverses on the basis that this was not extrinsic fraud. 

1. To prevail on equity must have:

a. Good excuse

b. Good defense, and

c. Diligence in moving to set aside

iii. Intrinsic fraud involves the merits of the dispute itself

VIII. Discovery

a. Scope

i. CCP 2017.010

1. Discovery requires admissibility or reasonably calculated to lead to admissible evidence. Really broad coverage.

a. Exceptions for:

i. Attorney-client privilege (held by the client)

ii. Attorney work product (belongs to the attorney and involves thoughts, conclusions, impressions and research)

2. Section includes broad policy in favor of disclosure

ii. Emerson Electric v. Superior Court
1. Personal injury case where plaintiff claims he was injured using defendant’s product. During deposition of plaintiff by defendant, defendant asked plaintiff to reenact how he was using the product when the accident occurred. Plaintiff’s attorney advised him to refuse on the basis that a deposition requires only oral answers.

2. Supreme Court on appeal says an “answer” in a deposition includes nonverbal responses and CCP 2025 says if a deponent fails to answer any question, the court has discretion to compel an answer.
a. Discovery statutes must be construed liberally in favor of disclosure.
b. Court says the legislative history behind 2025 was to get the state procedures closer to federal rules which had precedent allowing reenactments.
3. Demonstrates policy in favor of broad disclosure. Even acting something out is covered in depositions as an “answer” to a question at a deposition.

b. Limitations on Discovery

i. Broad discovery but there are limitations.

1. Need a court order for mental examinations

2. Defendant’s financial condition in a punitive damages case. Even when alleged, must get court order to get that sort of discovery and must show a probability of victory.
3. A court order is required for plaintiff’s sexual history in a sexual harassment case.

4. Emails stored with an ISP require a court order

5. State rules say no discovery where prohibited by federal law.

6. Et cetera.

ii. Plaintiff can start depositions 20 days after filing and 10 days for other discovery tools (e.g., written discovery devices)

1. This means a plaintiff may start discovery before a defendant has responded (defendant has 30 days to respond)

iii. Both parties are cut off from discovery 30 days before trial by statute and discovery motions may not be heard earlier than 15 days before trial

iv. When dealing with discovery abuse, may need to meet and confer to attempt to solve

1. Only need to meet and confer if there is a dispute regarding the nature or the content of a response. If no response, there is no need to meet and confer. Any response will trigger the meet and confer requirement.

v. Obregon v. Superior Court
1. Plaintiff served form and special interrogatories on the defendant. Defendant responded with objections and answers. Plaintiff sent a letter asking for different responses 13 days before the 45-day deadline to file a motion to compel was up. Defendant responded one day before the deadline refusing to change his answers. Plaintiff moved to compel and the trial court denied the motion and sanctioned him.
2. On appeal, the court considered whether the exchange of letters was a good faith attempt (meet and confer) to resolve the dispute? The appellate court held that this was not a good faith attempt because he did not explain the reasons for wanting the responses. CCP 2030 provides a presumption of harassment when the propounding party does not provide a reason for needing the discovery.
vi. If discovery is grossly overbroad, the court may infer there is no reasonable need for the discovery and there is an intent to harass or overburden as a matter of law.

vii. Protective Relief

1. What can a party do to get protection if discovery is overbroad or harassing?
a. CCP 2019.030(a) is the general statute regarding protective orders. There are specific statutes covering each discovery device

i. 2030 – interrogatories

ii. 2031 – documents and demands for inspection

iii. 2025.420(b) – depositions

b. Protective orders may be used to stop discovery or to help manage it

viii. Expert Discovery

1. CCP 2034 et seq.

2. Demand for Exchange of Expert Information

a. Litigant makes a demand of their adversary for the adversary to provide information on its experts

b. Once one party makes the demand, ALL parties must give up their information mutually and simultaneously

c. What is provided?

i. Whether the expert is retained or non-retained
1. Expert gives opinion regarding the evidence (as opposed to lay witnesses who can only provide facts)

2. Retained means the person has been paid to give testimony at trial. This must be disclosed in response to a demand.

3. A consultant who is just to help and advise the attorney is not included in the exchange.

ii. Areas of expertise, qualifications, name, rate for retention, which area will be testified to.

d. Expert exchange is done the later of 70 days before trial or 10 days after the first trial setting meeting. Response is due the later of 50 days before trial or…

i. 2034.220 – demand

ii. 2034.230 – response

3. Because of later occurrence of expert discovery, there are different cutoffs
a. Discovery occurs until 15 days before trial and expert motions cannot be heard until at least 10 days before trial

ix. Discovery Motions

1. Motion to compel when no answer
2. Motion to compel further response when insufficient or unsatisfactory response

a. When moving to compel further response, court must be given question asked, answer given and reason for further response.

i. Do not give the court the entire discovery device. Court does not care about all of it, only the ones at issue. Rule of Court 3.1345

x. Limits on Discovery

1. 35 special interrogatories

2. Can get out of this limit by submitting declaration (2033.050 – requests for admissions declaration)
3. If do declaration, limit is automatically raised unless opposing party moves for protective order

IX. Law and Motion

a. The way to get a judge involved in state court is by a motion. A motion is a request for an order (asking the judge to act) (CCP 1003). This is largely the only way to get a judge involved in state court.

b. CCP 1005; basic notice provisions

i. 16 court days between service and hearing before a motion can be heard

ii. Format rules for points and authorities – 15 pages for motion and 15 pages for opposition

iii. Reply by moving party is 10 pages

c. Three components to a motion

i. Motion (CCP 1005) – telling adversary what relief is sought

ii. Law – memorandum on points and authorities

iii. Evidence – declaration or documents

iv. Generally, there is no live testimony at hearing (except for CRC 3.106 which allows requests for live testimony at a hearing)
d. CRC 3.1308; Tentative Rulings

i. Court provides a ruling before a hearing so parties know whether to submit to the ruling or try to change the judge’s mind. Very often tentative rulings are posited online and a judge will not change his opinion

e. CCP 1008; Motions for Reconsideration

i. If a party is affected by an order he may move for reconsideration within 10 days.
1. A moving party can move again for the same order after having his/her motion denied based on a change of facts, circumstances or law.

2. The procedures in CCP 1008 must be followed precisely because it lays out jurisdiction. If not followed, the court does not have jurisdiction to hear the case. Anything which is close to a motion to reconsideration is considered under 1008 as a motion for reconsideration.
3. Moving without a basis for reconsideration can lead to sanctions or punishment as contempt pursuant to 128.7.
f. Ex Part Application

i. CRC §3.1200 et seq. deal with ex parte applications
ii. Not a motion because it does not require 16 days’ notice. Instead, the other party just receives notification by 10am the day before the hearing.
iii. Ex parte application is pretty much any non-noticed communication with the court generally because a semi-emergency situation has occurred.

iv. Local Rule 3.26/Appendix 3A says do not make ex parte applications when the rights of the other party are affected and except in emergencies

v. St. Paul Fire & Marine Insurance Co. v. Superior Court
1. Homeowners sued insurance company (a first party suit) for not paying out a mudslide damage claim. Plaintiff then filed an ex parte application trying to limit depositions (protective order) of a plaintiff. Defense deposed the plaintiff for 12 days and plaintiff refused to continue the deposition because she had children and a nursing infant which was being interfered with by the length deposition. Plaintiff terminated the deposition to seek an ex parte request for a protective order. Plaintiff makes the request and all parties arrive to the hearing for it. However, the court did not hold a hearing and the judge’s clerk did not transmit information from the defense in opposition of the application to the judge. The judge granted the protective order terminating the deposition.

2. The court of appeal considered whether the trial court erred and determined it did.
3. RULE: CCP 2019 says protective orders may be granted if the deposition is being conducted in bad faith or to harass by motion.

4. Here, an ex parte application was made, not a motion. So, the protective order could not be given. Moreover, this could not have been granted on ex parte application because it affected the substantive rights of a party.
g. What if you need a shorter timeline for a motion?

i. CRC §3.1300; ex parte application for order shortening time.
ii. A request for an order not seeking relief, but seeking a shorter timeline for required notice. This is a work around for when ex parte cannot be used but the notice requirements for a motion are too long.
X. Provisional Remedies

a. How do you prevent bad action by defendant (e.g., selling off or destroying assets) after filing a lawsuit?

i. File the complaint and an ex parte application for a temporary restraining order concurrently.
1. To get the TRO, the plaintiff must provide reasons why notice should not be given (e.g., argue irreparable harm if notice is required.

2. Lawsuit must be filed before the TRO can be obtained.

3. When a TRO is applied for an Order to Show Cause regarding a preliminary injunction must be provided to the court at the same time.
4. Once the judge signs the order showing cause, the plaintiff must serve the defendant with the complaint, the TRO and the OSC

5. The burden of proof for a TRO and OSC are high because they provide relief to a party outside of the adversarial system

ii. After the preliminary injunction and OSC are issued, a hearing occurs.

1. At the hearing, the plaintiff must come in and prove why the preliminary injunction is required. The preliminary injunction burden is not satisfied by the plaintiff’s showing for the TRO because now the defendant can come in and contest it.

iii. Steps;

1. File complaint
2. Present ex parte application for a TRO and OSC regarding preliminary injunction

a. TRO lists things which a defendant is enjoined from doing until hearing for preliminary injunction (this language must be repeated specifically and separately in the TRO, OSC, and for the preliminary injunction – a due process requirement)

3. Serve the complaint, TRO and OSC on the defendant
4. Plaintiff then must show cause at hearing for preliminary injunction

5. Preliminary injunction can be granted until judgment

6. If plaintiff prevails at trial, he can obtain a permanent injunction

iv. All government by 3.1120 (ex parte rule) and 3.1150 (provisional relief rule)

v. What happens if the TRO is granted in error because of haste?

1. Plaintiff must post a bond; a fund from which the defendant can draw if a TRO is improvidently granted and defendant is harmed.

2. Bonds are discretionary on TROs but mandatory on preliminary injunctions.

3. Though bonds are discretionary for a TRO, they are often required.

a. And if the judge orders a bond, the bond must be posted by the next day.

4. The bond must be re-posted if a preliminary injunction is granted. This bonds costs more than for the TRO. Plaintiff will argue for a lower bond while the defendant will argue for a higher bond.

5. Bonds must be worked out BEFORE application for a TRO in case the judge orders for the TRO

6. Factors for setting a bond?

a. Does not include strength of the case

b. Does consider the amount of damage to the defendant if the TRO or preliminary injunction is improvidently granted

7. CCP 529 requires a bond for a preliminary injunction to be posted by the plaintiff
vi. Alternatives

1. Receiverships

a. Can have a third party-operate/manage a business as an officer of a court to avoid a party destroying the asset at issue

2. Pre-Judgment Writ of Attachment

a. Received by ex-parte application

b. Provisional remedy (granted before a trial on the merits)

c. Unsecured creditor on a commercial claim can get a lien on certain assets (those subject to enforcement of a judgment; e.g., a bank account) if can show probability of winning.
XI. Summary Judgment/Adjudication

a. Summary Judgment

i. Granted if there is no triable issue of genuine material fact
ii. In California there is a constitutional right to a trial by jury in civil cases. By summary judgment a litigant is deprived of that right. This means the rules regarding summary judgment are strictly construed to favor the non-moving party
iii. Anderson v. Liberty Lobby (federal case)
1. Defendant is an investigative reporter of some notoriety. The plaintiff is a magazine publisher who defendant has called a neo-Nazi publication. Plaintiff sues defendant for defamation in three articles which called plaintiff racists and neo-Nazis. Defendant moved for summary judgment pursuant to FRCP 56. Defendant says plaintiffs are public figures which subject them to the requirement of proving actual malice in the defamation which they did not do. Trial court grants the motion, Court of Appeals affirms as to nine defamatory statements and reverses to the remainder ruling that plaintiff must prove actual malice by preponderance of the evidence as opposed to the higher trial standard of clear and convincing. Court of Appeals rules that the evidentiary standard at trial does NOT matter for summary judgment.
2. Gets appealed to the Supreme Court where the Court answers whether the clear and convincing evidentiary standard applies at summary judgment.

3. Rule 56 says summary judgment is to be granted where there is no genuine issue as to any material fact and the moving party is entitled to judgment as a matter of law.
a. Material: governed solely by substantive law (one facts which affect the outcome of the matter)

b. Genuine: a reasonable jury could return a verdict for the non-moving party

4. Court says here, the reasonable jury would be bound by the evidentiary standard. SO, a reasonable jury and the applicable standard cannot be divorced. The evidentiary standard applies at summary judgment because it turns on the issue of genuineness in Rule 56.
iv. What is material in state court?

1. The standard for genuineness is the same in state court as it is in federal court.
2. But materiality in state court is broader

a. Essential to the judgment (similar to the federal standard; outcome determinative), OR relates to the claim or defense at issue in the pleadings (includes more than the federal standard)
b. A party opposing summary judgment may present more types of evidence to put something at issue. This makes summary judgment more difficult to obtain because there is more to negate. A plaintiff will want to plead facts very specifically because that adds more material information which would need to be negated by a party moving for summary judgment.
3. Aguilar v. Atlantic Richfield Co.
a. Plaintiff complains that oil companies are conspiring to fix gas prices in California. Defendant moves for summary judgment based on plaintiff’s inability to prove collusion. Plaintiff opposes arguing there was circumstantial evidence of collusion. Trial court granted the motion for summary judgment because defendants carried their burden of persuasion that there was no collusion and plaintiff did not carry her burden of production to show that there was. Plaintiff moves for new trial and it is granted. Defendant appeals on order for new trial and plaintiff cross-appeals on the summary judgment. Court of appeals reversed new trial order and affirmed defendant’s summary judgment. Court 
b. Burdens generally

i. The general burden on the moving party is the burden of persuasion

ii. When the plaintiff is the moving party, he bears the burden of persuasion that each element of the cause of action is proved and there is no defense.

iii. When the defendant is the moving party, he bears the burden of persuasion that would convince the reasonable trier of fact that there is no fact issue as to one of the plaintiff’s allegations (the plaintiff does not have the facts to support at least one element of one cause of action or that the defendant has a complete defense. 
iv. If there is any evidence on both sides of the issue, the motion cannot be granted.

4. RULE:

a. From the commencement to conclusion, the party moving for summary judgment bears the burden of persuasion that there is no triable issue of material fact and that he is entitled to judgment as a matter of law.

i. There is a triable issue of material fact if, and only if, the evidence would allow a reasonable trier of fact to find the underlying fact in favor of the party opposing the motion in accordance with the applicable standard of proof

ii. A plaintiff bears the burden of persuasion that each element of the cause of action in question has been proved and hence there is no defense thereto

iii. A defendant bears the burden of persuasion that one or more elements of the cause of action in question cannot be established OR that there is a complete defense thereto

iv. THESE STANDARDS MIMIC WHAT HAPPENS AT TRIAL

v. How to meet burden of persuasion? PRESENT EVIDENCE – cannot be just evidence

1. Defendants may just show the plaintiff does not have evidence by discovery – deposition, declaration; defendant must provide something showing the lack of proof (answer of “I don’t know” to question of deposition of “How did the defendant hurt you?”)

b. Summary adjudication

i. Summary judgement seeks judgment, disposal of the case entirely.
ii. But what if you want to get rid of less than the entire case?

1. Moving party can move for less than full adjudication of the case.

2. 437c(f); Defendant can move for summary adjudication when:

a. One or more but not all of the causes of action are meritless

b. No merit to a punitive damages claim

c. The defendant did not owe a duty to the plaintiff:

i. Split authority if that adjudication can be obtained if the action would not completely dispose of the action.
Example: common law negligence and negligence per se (statutory violation giving rise to presumption of negligence) cause of action against a defendant.
Adjudication of one of those duty issues would not get rid of the entire cause of action. Some courts say can get rid of one, but others say cannot get rid of one if cannot get rid of all.
c. Motions for summary judgment and summary adjudication can be moved for in the alternative.

d. If seeking summary adjudication, 3.1350(b) requires notice of what exactly is being moved on

	Substantive Standards
	Summary Adjudication per CCP 437c(f)
	Misc. Considerations

	“No triable issue of material fact”

Triable: jury could find for opposing party

Material: (a) relates to a claim or defense in the pleadings; and (b) essential to the judgment

Plaintiff’s burden on MSJ (CCP 437c(p)(1))

Plaintiff (moving party): produce evidence showing no triable issue of material fact as to the existence of each element of the cause of action

Defendant (opposing party): produce evidence showing existence of triable issue of material fact as to: (a) an element of the cause of action; or (b) a defense

Defendant’s Burden on MSJ (CCP 437c(p)(2))

Defendant (moving party): produce evidence showing cause of action has no merit because either: (a) an element of the cause of action cannot be shown; or (b) defendant has a complete defense

Plaintiff (opposing party): produce evidence showing existence of triable issue of material facts as to: (a) an element of the cause of action; or (b) a defense thereto
	Plaintiff Motion for Summary Adjudication
1. No merit to a defense; or

2. Defendant owed a duty to plaintiff (IF complete disposition of a cause of action or duty issue? Split of authority)

Defendant Motion for Summary Adjudication
1. Cause of action has no merit;

2. Punitive damages claim has no merit even if no complete disposition of a cause of action; or
3. Defendant did not owe a duty to plaintiff (IF complete disposition of a cause of action or duty issue? Split of authority)
Some courts say cannot adjudicate where it would not dispose entirely of the cause of action at which it was directed

(E.g., common law negligence and per se negligence)

See further CCP 437c(s)

Notice – must say what cause of action is being moved upon

Must then be repeated in the motion

And then stated and repeated in the separate statement
	1. State of mind, 437c(e)
Court has discretion to deny motion which could otherwise be granted if state of mind is at issue

2. Sole witness, 437c(e)
Same as above if the evidence is but based on one witness (the jury should evaluate the witness)

3. Summary adjudication: notice must specify the cause of action, defense punitive damages claim, duty issue, CRC 3.1350(b)

4. Separate statement format per CRC 3.1350(h)

5. Evidentiary objections per CRC 3.1354

6. Opposing party request for continuance to do discovery, 473c(h)
Usually granted because there is preference to dispose of cases on the merits.

7. Make a record: if motion denied, specify the issues in dispute; if granted, specify the reasons why, 473c(g)


XII. Settlement/Mediation
a. CRC 3.728

i. Court may order mediation at a case management conference.
b. Parties may also choose between themselves to mediate

c. Simmons v. Ghaderi
i. Medical malpractice wrongful death suit. Goes to mediation before a retired judge. Before the mediation, the plaintiff signed an agreement with her insurer allowing the insurer to settle up to $125,000. At the mediation are the doctor, the doctor’s insurer, and the plaintiff. The plaintiffs orally accepted a settlement offer of $125,000 from the insurance company. But, when the insurer informed the defendant, the defendant declared she was revoking her consent and left without signing the agreement. The parties go to court to try and figure out what to do next. At a dismissal hearing, the trial judge suggested the plaintiffs may have been able to move to enforce under CCP 664.6 (which requires a written settlement agreement or one made orally before the court). Plaintiffs move to enforce pursuant to 664.6 but the court denied it because there was no agreement to satisfy 664.6. Court then suggests plaintiffs add a cause of action for breach of contract to their complaint. Case goes to trial and ends in plaintiff’s favor. Defendant appeals. Court of Appeal relies on estoppel as being an exception to mediation confidentiality and said the plaintiff cannot rely on mediation confidentiality after allowing plaintiffs to detrimentally rely on her settlement. 

ii. Appeal to CA Supreme Court where they consider the question of whether there is any exception to mediation confidentiality. The Court holds there are no recognized statutory exceptions to mediation confidentiality. They then reverse the court of appeal because there would be no admissible evidence to prove plaintiff’s breach of contract claim because the discussions at issue were leading up to and at the mediation.
d. Cassel v. Superior Court
i. Attorney malpractice complaint arising from plaintiff’s attorneys in regards to a trademark dispute. The rights to the company were sold at some point to the plaintiff, but the previous owner continued to use the trademark and sell products. The trademark dispute goes to mediation where the plaintiff’s attorneys pressure plaintiff to settle for less than he wanted by keeping him up for hours, not allowing him to eat and pestering him even when he went to the restroom. The attorneys attempt to get rid of the malpractice suit by invoking mediation confidentiality to exclude all evidence of communications between attorneys and client at the mediation and in preparation for the mediation. Trail court excludes all the evidence, Court of Appeal reverses stating the confidentiality does not extend to communications between one party.
ii. Supreme Court says all mediation communications are confidential no matter the party. Looks to Simmons and to Foxgate (holding mediation misconduct is not admissible) and Rojas (no good cause exception to the confidentiality) and Fair (exception to Evid. Code 1123 applies only if there is an express, written waiver). Court says, policy-wise, confidentiality in mediation discussions fosters settlements and greater use of mediation.
iii. Dissent is concerned that this means mediation will become a safe-harbor for attorney malpractice
XIII. Case Management and Trial Setting

a. CRC 3.720; Case management conference
i. Must occur 180 days from filing

ii. A meet and confer is supposed to be done before the conference to discuss a list of times in CRC 3.727

1. Including whether there are any related cases; whether all parties named in the complaint or cross-complaint have been served, have appeared, or have been dismissed; whether any additional parties may be added or the pleadings may be amended; whether an early settlement conference should be scheduled; whether discovery has been completed; … etc.
2. A report must then be made and filed 2 weeks before the conference about the meet and confer for the judge to review

b. Local Rule 3.25(f); Final status conference

i. Strictly enforced

ii. Conference where trial lawyers, not more than 10 days before the trial, assess readiness for trial.

iii. Five days before conference, parties must exchange witness list, pre-marked exhibits, statement of the case and jury instructions
XIV. Dismissal

a. CCP 581; plaintiff can dismiss up until commencement of the trial

i. (b)(6); trial begins at opening statement or argument of any party or the oath of the first witness or entry of any evidence

ii. (c) plaintiff can dismiss, with (technically on the merits) or without prejudice, any time up to the commencement of trial.

b. So, when is the “commencement of trial?”

i. Gogri v. Jack in the Box
1. Gogri was a franchisee of a few Jack in the Boxes in partnership with a couple other people. The franchise agreement was about to expire and Jack in the Box sought to re-sign the agreement conditioned on a general release of claims. Gogri, but not his partners, refused to sign the release so Jack in the Box re-signed only with the partners. Gogri brought 10 causes of action; Jack in the Box demurs to 4 of the causes of action leaving only 6. Jack moved for summary judgment and then Gogri filed for summary judgment. Days before the hearing on the summary judgment motions, Gogri filed a dismissal without prejudice and the clerk entered it. Jack filed, and the court granted, an ex parte application for vacation of the dismissal and granting of the summary judgment on the basis of untimely dismissal.
2. Gogri appealed. Court of appeal considered whether the dismissal was timely under CCP 581(c). Court of Appeal reversed and held the dismissal was timely and therefore the trial court no longer had jurisdiction to vacate or grant summary judgment. “A voluntary dismissal is untimely under section 581 if either: (1) there has been a public and formal indication by the trial court of the legal merits of the case; or (2) there has been some procedural dereliction by the dismissing plaintiff that made dismissal otherwise inevitable.”

3. A dismissal after summary judgment is filed but before a tentative ruling, is timely pursuant to CCP 581(c).
c. Involuntary dismissal

i. Rare but can happen as a sanction for example if the plaintiff does not show up to the trial or a complaint is not amended after it has been demurred to with leave to amend.

d. Hartbrodt v. Burke
i. Plaintiff alleges there was an oral agreement between him and a defendant to create a 900-number sweepstakes company. Plaintiff says he paid $2 million and defendant did nothing in return. Defendant sought discovery demanding a recording of a conversation between plaintiff and defendant. Plaintiff refused to turn over the discovery even after a motion to compel, a discovery referee and a court order, citing 5th Amendment –self-incrimination issues because he was a plaintiff involved in a federal Mail and Wire Fraud Civil Injunction action and a pending criminal investigation. Defendant then filed a motion for terminating sanctions requesting dismissal with prejudice and plaintiff filed a request for voluntary dismissal without prejudice. The trial court granted defendant’s motion and dismissed with prejudice.
ii. The Court of Appeal upheld the denial of the plaintiff’s dismissal because the outcome was inevitable because the plaintiff was willfully ignoring a court order. But we really do not know whether this outcome was inevitable because we don’t know the content of the recording. The between-the-lines reasoning of the decision seems to be that the plaintiff brought the action but refused to provide evidence in it, so it should be dismissed.
