I. ETHICAL CONCERNS
a. General Notes
i. Unethical conduct is sanctioned by: sanctions, State Bar, reputation, moral compass
ii. Hypo – customer sues shareholder and corporation.  Unethical if intent is to harass under CCP 128.7
iii. Hypo – 14 affirmative defenses, D says 7 will be developed with additional discovery and investigation.  OK under CCP 128.7(b)(3), which says further evidence will be identified with further investigation
iv. Court could sanction a party who refuses to grant a first extension of time (unless time is of the essence, and client would be harmed by granting an extension)
v. COI – must get informed consent in writing, opp to seek independent counsel
vi. Most conflicts can be waived, but cannot represent both sides in court
b. Statutes
i. CCP 128.7 (similar to FRCP 11)
· Governs pleading, petition, written notice of motion, or other similar paper
· Sanctions don’t apply to discovery
· (a) Signature requirement (but pleading does not need to be verified or accompanied by affidavit)
· (b) Atty represents: 
a. (1) papers not for improper purpose, 
b. (2) claims/defenses warranted by existing law (or nonfrivolous), 
c. (3) allegations have evidentiary support or likely to have evidentiary support after discovery, 
d. (4) denials of factual contentions warranted by evidence
· (c) Court can sanction party or attorney that violates (b) when opposing party makes a separate motion
· Motion by party - must give opposing party 21 days’ notice before filing motion for sanctions (i.e. must give party chance to correct error)
· Court’s own motion 
· If improper motion for sanctions, moving party can also be sanctioned
ii. LA Local Rule 3.26 / Appendix 3.A
· Meant to be a guideline for civility in litigation, might not actually govern a case
iii. CRC 2.30 
· Prof. has never actually seen this cited
· Governs sanctions for violations in civil cases
iv. Clark v. Optical Coating Laboratory
· TAKEAWAY: Trial court must have express authority to impose sanctions (from a statute).  CCP 128.7 does not give authority to sanction for proffering barred evidence
· Sanctions are a disfavored remedy (chills litigation)
· Denies due process to take money without express authority
· P’s repeatedly violate order to exclude damages evidence during liability phase.  Court awarded atty fees as sanctions, saying it has inherent authority under CCP 128.5 (party can pay reasonable expenses for bad faith actions)
· On appeal, court determines atty fees cannot be awarded as sanctions

II. PRE-LAWSUIT CONSIDERATIONS FOR PLAINTIFFS
a. Liability and damages: substantive analysis of the occurrence
i. Who did what to whom; what was the result of the wrongful conduct
b. Collectability (can D cover P’s award if P prevails)
i. Solvency of the potential D
ii. Insurance
c. Proper parties
i. Real party in interest
· CCP 367 – Every action must be prosecuted in the name of the real party in interest, except as otherwise provided by statute
· Redevelopment Agency of City of SD v. SD G&E Co.
a. TAKEAWAY: Real party in interest is the person the law says you can sue (don’t have to have any skin in the game, i.e. don’t have to suffer a loss)
b. P in that case had indemnity, so they wouldn’t be losing any money.  Court says that doesn’t matter, the P is whoever the law says has the right to sue
c. Heading of statute was unconvincing (since that is later added, and not part of the original statute)
· Hypo – son sues Dad’s executrix, should list father’s estate, trust, and son as P’s to make sure real party in interest is part of the case
ii. Capacity
· CCP 372 – Court may appoint guardian ad litem for minor, person lacking legal capacity, or person for whom a conservator has been appointed
a. But, minors 12 years or older may appear without guardian for TRO/injunction to:
i. Prohibit harassment
ii. Protect against violence or credible threat of violence in workplace
iii. Protective order with family law cases
b. Court can appoint guardian ad litem (party’s motion or own discretion, but can’t delay issuance or denial of order sought)
c. Where minor initially appears in court to get order, court must send copy to parent or guardian (unless not in best interests)
d. Need a guardian if you are under the age of 18, or not of sound mind
· CCP 373 – Appointing guardian ad litem
a. If plaintiff minor, 
i. If minor is 14+, application of minor before summons issued
ii. If minor is under 14, relative’s or friend’s application
b. If defendant minor, 
i. If minor is 14+, application of minor (provided within ten days after service of summons)
ii. If minor is under 14 (or minor neglects to apply), application of relative/friend, or any other party to action, or court
c. If person lacking legal competence is a party, application of a relative or friend, any party, or by court on its own motion
· Regency Health Services, Inc. v. Superior Court
a. TAKEAWAY: Guardian ad litem can step into shoes of litigant, had to respond to discovery on behalf of party
b. Guardian ad litem could sign interrogatories and respond to discovery.  This was a natural result, since GALs can file cases, and perform other actions on behalf of a party
c. Want to avoid satellite cases determining whether a P is competent
iii. Joinder
· Permissive joinder
a. CCP 378 – Joinder for plaintiffs:
i. Assert right to relief jointly/severally, 
1. or arising out of same transaction/ occurrence and common question of law or fact
ii. Claim, right, or interest adverse to D in property or controversy which is the subject of the action
iii. Not necessary for each P to be interested in every cause of action or whole relief
iv. Hypo – can join 10 tenants who have different complaints against LL, because all have a right to relief jointly
b. CCP 379 – Joinder for defendants:
i. Right to relief jointly/severally,
1. Or arising out of same transaction/ occurrence and common question of law or fact
ii. Claim, right, or interest adverse to them in property or controversy subjection of the action
iii. Not necessary for each D to be interested in every cause of action or whole relief
iv. P may join D’s when P is in doubt as to person from who P is entitled redress
v. Hypo – P could sue general partnership and partners individually for breach of K (joint and several liability).  Evidence against partners might be admissible, where inadmissible if suing just the corporation
c. CCP 379.5 
i. When joining under 378 or 379, court may make orders to prevent any party from being embarrassed, delayed, or put to undue expense (can order separate trials)
ii. I.e. court can shape litigation to avoid parties being unfairly dragged into a case
d. CCP 382 – Nonconsent to joinder as plaintiff; representative actions
i. Party who should be joined as P can be made a D
ii. If common or general interest, one may sue or defend for benefit of all
· Compulsory joinder
a. CCP 389 – Compulsory joinder, party shall be joined if:
i. Subject to service of process
ii. Joinder will not deprive court of jdx
iii. In absence, complete relief cannot be accorded
iv. Claims an interest relating to subject of action
1. Disposition may impede ability to protect interest
2. Would leave party with risk of incurring double or inconsistent obligations
v. If person cannot be made a party, court can dismiss without prejudice if person is indispensable.  Consider:
1. What extent a judgment would be prejudicial to person or parties
2. What extent prejudice can be lessened or avoided
3. Whether judgment will be adequate
4. Whether party will have adequate remedy if action is dismissed for nonjoinder
vi. Complaint shall state name (if known), and reason why not joined
b. CCP 389.5 
i. For actions for real or personal property, absent party (that has interest in subject) can apply to be made a party, and court may order party to be brought in by proper amendment
iv. Forum, venue
· Forum – state (within the country)
· Venue – county (within a state)
· Venue
a. CCP 392 – Real property actions; proper court
i. Superior court in county where real property is located is proper for:
1. Recovery of real property, or estate/interest therein
2. Foreclosure of liens and mortgages on real property
ii. Proper location is nearest/most accessible court that tries that type of proceeding (or look to local rule)
b. CCP 395 – Actions generally; proper court; waiver
i. County where any D’s reside is proper
ii. If injury to person or personal property or death, county where injury occurs or county where D’s live
iii. If divorce, county where P/R resided for 3 months
iv. If child support, county where child lives
v. If services performed, county where obligation was to be performed, or where K entered into, or where D resides
1. Prefer county where obligation is incurred, unless special contract in writing to contrary
2. If P doesn’t know where D lives or D lives outside Cal, P gets to pick
3. Disregard any D’s that are frivolously joined or improperly joined
vi. If D was about to leave Cal., any county where either party resides, or county where service was made
c. CCP 395.5 – Corporation
i. Corporation or association may be sued:
1. In county where contract is made or to be performed
2. Where obligation or liability arises
3. Where breach occurs, or
4. County with PPB
d. CCP 397 – Change of place of trial; grounds
i. Court may change place of trial:
1. When not proper court
2. Cannot have impartial trial
3. Convenience of witnesses
4. No qualified judge
5. Opposing spouse’s residing county (prior to transferring, can decide some issues)
· Contractual considerations
a. Alexander v. Superior Court
i. Contract was signed in L.A., stipulated to litigation in Santa Clara
ii. Court holds Santa Clara proper, because that was where obligation was entered into
iii. TAKEAWAY: Venue selection clauses may not be enforceable
1. FSC are okay
2. Work around VSC by adding “parties agree that place of performance is xxx.”
iv. Wrongly decided?  Seems like 395 has a special provision for K to provide venue in writing
v. Pre-lawsuit claims and demands
· Must give notice of claim to certain types of D’s
· Doesn’t have to be a special form of notice
· Doesn’t apply to atty’s
· Against public entities
a. GC 945.4 – Must present public entity with written claim before proceeding with a suit
b. GC 910 – Contents of claim
i. Name, address of claimant
ii. Receiving address
iii. Date, place, circumstances of occurrence
iv. General description of injury
v. Name or names of public employees
vi. Amount claimed if <$10,000 (if greater than $10,000, only indicate whether limited to civil claim)
c. GC 911.2 – Time limits on claims
i. Death or injury to person / property shall be presented within 6 months
ii. All other, 1 year
iii. Date claim presented is:
1. Date claim filed with $25 fee, or affidavit requesting waiver
2. If waiver denied, original date if fee paid within 10 days after mailing of notice of denial
d. GC 911.6 – Grant or denial of application
i. Within 45 days, can extend by written agreement before expiration
ii. Grant if 
1. Mistake/inadvertence/surprise/ excusable neglect, and public entity not prejudiced in defense
2. Victim was a minor
3. Physical or mental incapacitation
4. Death
iii. If board doesn’t act, deemed denied
e. GC 945.6 – Action must be commenced
i. If notice, 6 months after notice delivered or mailed
ii. If no written notice, 2 years from COA
iii. Special provisions if imprisoned
f. GC 912.4 – (included in other sections)
· Against health care provider for professional negligence
a. CCP 364 – Requirements
i. 90 days prior notice notifying D of legal basis and type of loss sustained (no particular form required)
ii. SOL extends 90 days, if notice is served within 90 days of SOL (although does not apply to unknown D)
b. CCP 365 – Failure to comply
i. Shall not affect proceedings or court’s jdx
ii. But, atty failing to comply is sugject to professional discipline by State Bar
c. Hypo – If surgeon mistakenly amputates a limb, must give notice to health care provider for professional negligence
· Against architects, engineers, or surveyors for professional negligence
a. CCP 411.35 – Certificates
i. (a) Every action (including cross-complaint for damages or indemnity), architect, engineer, or surveyor shall be served with a certificate
ii. (b) Certificate shall declare: atty has reviewed facts, consulted practicing or teaching architect/PE/ surveyor, concluded reasonable and meritorious cause for filing action.  Person consulted cannot be a party
iii. Or, did not consult because obtaining certificate would impair action due to SOL, must then file certificate within 60 days
iv. Or, not successful after 3 good faith attempts.  
v. Atty could be disciplined if this section is violated, and claim is subject to demurrer
· Demands (consumer debts especially)
a. Know these exist, if you’re going to practice in this area
b. Be careful when making demand for payment, especially if consumer debt
c. Federal Fair Debt Collection Practices Act (“FDCPA,” 15 U.S.C. § 1692)
i. Prohibitions on harassment, abuse, false, or misleading representations; unfair or unconscionable practices
ii. Civil liability for violations
iii. (Atty can be held personally liable, as FDCPA includes attys in the definition of debt collector)
d. California Fair Debt Collection Practices Act (“State FDCPA,” CC 1788)
i. Prohibitions on threatening conduct
ii. Limitations on communication methods
iii. Prohibitions on false or misleading representations
iv. Some incorporation of FDCPA into State FDCPA
v. (Excludes attys from definition of debt collector)
e. More ethical issues: State Bar Act (California Business & Professions Code § 6077.5)
i. Non-compliance may result in reproval, suspension, disbarment
ii. For debt collection, atty must identify self and atty’s client
iii. Atty can’t bother debtor at unusual time or place
f. Other issues: Federal Trade Commission, Civil Rights, and Debt Collection Procedures Acts, Telephone Consumer Protection Act of 1981
i. Can’t threaten criminal action in order to get a civil payment

III. INITIATING THE LAWSUIT
a. Summons and service
i. General considerations, form of summons
· Summons notifies D that D is being sued, and gives the court jdx over the D
· CCP 17(b)(6) – Writ and process
a. Writ – signifies an order or precept in writing, issued in the name of the people, or of a court or judicial officer
b. Process – signifies a writ or summons issued in the course of judicial proceedings
· CCP 410.50 – Jdx
a. Court has jdx over a party from time summons is served on him
b. General appearance by a party is equivalent to personal service of summons
c. Court’s jdx continues throughout subsequent proceedings
· CCP 412.20 – Summons for individuals
a. Summons shall be directed to D, signed by clerk, and issued under seal of court, containing:
i. Title of court
ii. Names of parties to action
iii. Direction that D file written response within 30 days after summons is served
iv. D’s default will be entered unless D responds
v. “You may seek the advice of an atty”
vi. Legend in English and Spanish: “Notice! You have been sued”
vii. Court will then issue summons, Form #1
· CCP 412.30 – Summons for corporations or unincorporated association
a. Must contain specific language telling person that s/he is being served on behalf of the corporation
b. If person is also served as an individual, notice shall indicate that as well
c. No default if this language is not on the summons
· CCP 413.10 – Where to serve summons
a. Within state, per CCP
b. Outside state but within U.S., per CCP or by law where person is served
c. Outside U.S., per CCP or by court’s direction or by law where person is served as long as that law is reasonably calculated to give actual notice
· CCP 413.20 – Service by mail
a. Section 1013 shall not extend time when service by mail
· Forms #1
ii. Who may serve
· CCP 414.10 – Must be at least 18, and not a party to the action
iii. Manner of service
· CCP 415.10 – Personal delivery
a. Copy of summons and of complaint delivered to person to be served
b. Service deemed complete at time of delivery
c. Date shall be affixed to face of copy of summons at delivery (although service of summons without date is still valid and effective)
d. Must try personal delivery with reasonable diligence (3x), if fails, then can do substitute service
e. But, don’t have to try to personally serve entities first
· CCP 415.20 – Substitute service
a. Leave copy of summons and complaint during usual office hours at office
b. If no work physical address known, leave copies at mailing address (other than USPS box), with person apparently in charge (at least 18 yo, must be informed of contents)
i. Must also then mail a copy by first-class mail, postage prepaid, to person to be served at mailing address
ii. Service complete 10th day after mailing
c. If copies cannot be personally delivered after reasonable diligence to work (try 3 times), can leave summons at:
i. Dwelling house
ii. Usual place of abode
iii. Usual place of business
iv. Usual mailing address other than USPS box
d. In present of competent member or person apparently in charge, at least 18 yo, who shall be informed of contents thereof
e. Must also then mail copy by first-class mail
f. Service complete 10th day after mailing
· CCP 415.30 – Service by mail (notice by acknowledgement)
a. Copy of summons and complaint by first-class mail or airmail, to person to be served
b. Must include 2 copies of notice (stating D being served pursuant to CCP 415.30) and acknowledgement and a return envelope, postage prepaid, addressed to sender
c. Service complete on date written acknowledgement is executed (if acknowledgement is returned to sender)
d. If recipient fails to complete and return acknowledgement within 20 days of mailing, recipient shall be liable for reasonable expenses (like a process server) in serving or attempting to serve, and absent good cause, court will award these expenses regardless of case’s outcome
· CCP 415.40 – Serving person outside Cal.
a. Service per CCP, or
b. Send copy of summons and complaint by first-class mail, postage prepaid, requiring a return receipt
c. Service is complete 10 days after mailing
· CCP 415.50 – Service by publication
a. Affidavit that person cannot be served with reasonable diligence, and
i. COA exists, party is necessary or proper party to action, or
ii. Paty has or claims an interest in real or personal property, and relief consists of excluding party of interest in party
b. Mail summons, complaint, and order for publication if address ascertained before expiration of time for publication
c. Court shall order summons to be published in named newspaper published in state or out of state (that is most likely to give actual notice to the party)
· LA Local Rule 3.203 – Service by publication
a. Where service by publication, an application for default judgment declarations must include declaration re service of application papers in compliance with CCP 587
iv. Who may be served
· CCP 416.10 – Corporation receives summons and complaint
a. To agent for SOP
b. To corporate officer, or person authorized by corp. to receive SOP
c. If corporation is a bank, to cashier or assistance cashier
· CCP 416.40 – Unincorporated association (inc. partnership)
a. If general or limited partnership, to agent for SOP or general partner
b. If not general or limited partnership, to service agent, corporate officer, or person authorized by association to receive SOP
· CCP 416.60 – Minor
a. Parent, guardian, conservator, or similar fiduciary
i. If no such person can be found with reasonable diligence, to any person having care or control of such minor or with whom he resides or by whom he is employed
ii. And to minor if he is at least 12
· CCP 416.70 – Others with guardians
a. For those other than minors who have a guardian, conservator, or fiduciary, serve: guardian and person
b. For good cause, court may dispense delivery to person
· CCP 416.90 – Others
a. Summons for all other persons served by delivering copies to person or person authorized by him to receive SOP
v. Proof of service
· CCP 417.10 – Proof of service 
a. If served under 415.10, 20, 30, by affidavit of person making service (show time, place, manner, and facts)
i. If .30, include acknowledgement of receipt of summons
b. If service by publication under 415.50, by affidavit of publisher or printer (show time and place of publication) and if copies were mailed, affidavit showing time and place copies were mailed
c. For others, look at similar manner of service
d. Written admission of party
· CCP 417.20 – Proof of service outside Cal.
a. Follow 417.10 if served in a manner from CCP, if service by mail per 415.40, proof shall establish actual delivery to person by signed returned receipt or other evidence
b. Or follow manner prescribed by court
c. Subject to any additional requirements imposed by court 
d. By written admission of party
e. If served by posting, affidavit of person who posted
· CCP 417.30 – Proof of service shall be filed after summons has been served, unless D made a general appearance
vi. Time limits
· GC sec. 68616 – Fast track requirement
a. Service of complaint within 60 days after filing
b. Exceptions: local rules, or where service could not reasonably be achieved within time with due diligence
vii. Costs of service
· CCP 1033.5 – Service by process server can be counted as a cost, winning party can recover this cost in litigation
a. D can be liable for process server cost even if D wins, if the D declines waiver of formal service
viii. Stamps v. Superior Ct.
· TAKEAWAY: Courts use strict compliance for service and proof of service
· Ex-wife sends complaint by air mail, return receipt requested, but gets sent back as “unclaimed”
· CCP 415.40 requires proof of service establishing actual delivery
· CCP 417.20 says must have signed receipt (which was not satisfied here)
· Court seems to suggest 415.20 substitute service could have been satisfied
ix. Hypo – Owner of LLC could possibly serve a party to action, since LLC is a separate entity
x. Hypo – Lawyer likely not a valid process server
· Cannot contact a party known to be represented
· Biased – since agent of the serving party
· Lawyer doesn’t want to make himself a witness to anything
b. Complaint
i. General considerations
· Pleadings generally
a. CCP 420 – Pleadings are formal allegations by parties of respective claims and defenses, for judgment of the Court
b. CCP 422.10 – Allowed pleadings are:
i. Complaints
ii. Demurrers
iii. Answers
iv. Cross-complaints
v. (In civil case, TRO is a pleading – starts a lawsuit)
c. CCP 422.30 – Pleading caption
i. Name of court and county where action is brought
ii. Title of action
iii. “limited civil case,” if case is one
d. CCP 452 – Allegations must be liberally construed, with a view of substantial justice between the parties
i. But see Doe v. City of Los Angeles  
· Complaints generally
a. CCP 411.10 – A civil action is commenced by filing a complaint with the court
ii. Allegations
· CCP 425.10 – Elements of complaint or cross-complaint
a. Statement of facts, in ordinary and concise language, constituting the COA (fact pleading)
b. Demand for judgment for relief
i. Can just say “an amount to be determined at the final trial,” but without an amount, difficult to get default
c. Where personal injury or wrongful death with actual or punitive damages, amount shall not be stated
i. Separate form provides damages
· CCP 425.12 – Judicial Council responsibilities
a. Shall develop forms for complaint, cross-complaint, or answer for PI, property damage, wrongful death, unlawful detainer, breach of K, fraud
b. Shall develop form for damages pursuant to 425.11
· CCP 425.13 – Professional negligence of health care provider
a. Do not include punitive damages on complaint or other pleading, unless court enters an order allowing amended pleading
b. Amended pleading will be allowed based on substantial probability that P will prevail on claim
c. Must be filed within 2 years of initial pleading, or not less than 9 months before date matter is set for trial, whichever is earlier
· CCP 452 – allegations in pleading must be liberally construed, with a view to substantial justice between the parties
· Doe v. City of Los Angeles
a. TAKEAWAY: Plead ultimate facts, not evidentiary facts, under 425.10
b. When evaluating a demurrer, facts are deemed to be true, however improbable.  Exceptions:
i. In certain cases, P must plausibly allege facts
ii. Doctrine of less particularity applies where D has superior knowledge (notice, knowledge, or intent).  Upheld where gives D sufficient notice to prepare a defense
c. Boilerplate language will not satisfy the standard
d. P failed to plead that BSA had constructive knowledge of Kalish’s behavior because pleaded evidentiary facts, not ultimate facts
e. Examples
i. Evidentiary - D drove car after drinking vodka.
ii. Ultimate – D drove car under the influence.   should be pled
iii. Legal conclusion – D drove intoxicated in violation of law.
f. Court seems to require naming a specific individual when a statute says “any employee.”  Seems to want to manage floodgate of litigation.
g. More exotic the COA, the more particularity is required
· Forms #2
iii. Prayer
· CCP 425.10 
a. (b) Do not list amount in actions to recover actual or punitive damages in personal injury or wrongful death cases
· CCP 425.11 – Complaint language
a. Complaint, plaintiff, and defendant include those parties in a cross-complaint
b. For personal injury or wrongful death, D can request statement with nature and amount of damages sought
i. P shall serve responsive statement within 15 days
ii. If P fails to respond, D (on notice to P) may petition court to order P to serve a responsive statement
iii. If D does not request, P shall serve before default is taken
c. How to serve statement:
i. If party has not appeared, serve like a summons
ii. If party has appeared, serve upon party’s atty, or party (if no atty) like a summons
iv. Subscription and verification
· Subscription – writing at bottom of complaint
a. Atty signs
· Verification – Matters alleged as true, under penalty of perjury (like an affidavit)
a. Party, not atty, should verify
i. Can waive privilege
ii. Open yourself up to being a witness
iii. COI
· CCP 446 – Verification
a. When state, school, public agency, or officer of state is plaintiff, answer shall be verified, unless admission might subject party to criminal prosecution, or unless state, school, public agency, or officer is defendant
b. When complaint is verified, answer shall be verified
c. For verification of pleading, affidavit shall state that facts are true, except matters stated on belief
i. If affidavit made by someone not a party, it shall state why the party is not making it
ii. Atty’s affidavit shall state s/he read pleading and believes matters to be true
d. When a corporation is a party, verification may be made by any officer of the corporation
e. State, school, public agency, or officer of state does not need to verify complaint or answer as plaintiff or defendant
f. Verified complaint requires verified answer, with specific denials
· CCP 128.7 – Subscription 
a. Every pleading, petition, written notice of motion, or other similar paper shall be signed by at least one atty of record (or party where no atty)
i. State address and telephone number
ii. Except when required by law, pleading does not have to be verified or accompanied by affidavit
b. Atty is certifying that to best of atty’s knowledge:
i. Not presented for improper purpose (harass or cause unnecessary delay or needlessly increase cost of litigation)
ii. Claims, defenses are warranted by existing law or by nonfrivolous argument for extension, modification, or reversal of existing law
iii. Allegations have evidentiary support or are likely to have evidentiary support after reasonable opportunity for further investigation or discovery
iv. Denials of facs are warranted on evidence or are reasonably based on lack of information or belief
c. Court may impose appropriate sanction upon atty, law firm, or parties
i. Party may make motion separately, or court may enter order on its own motion
c. Ancillary forms 
i. CRC 3.220 – Cover sheet required
ii. CRC 3.221 – Court must have an ADR package available to plaintiff at time case is filed
· Advantages/disadvantages, description of ADR
· P must serve copy of ADR package on each D with complaint
iii. Forms #3

IV. RESPONDING TO THE LAWSUIT
a. Answer
i. CCP 412.20
ii. Must be verified if in response to a verified complaint
iii. If not verified, then general denial fine, then include defenses and prayer
iv. CCP 430.10 – Can object by demurrer or answer if:
· Court has no jdx
· Person who filed pleading does not have legal capacity to sue
· Another action is already pending with same COA
· Defect or misjoinder of parties
· Pleading does not state facts sufficient to constitute COA
· Pleading is uncertain (ambiguous or unintelligible)
· Does not say whether K is written, oral, or implied by conduct
· No certificate filed by 411.35 or 411.36
v. CCP 430.30 – Objections
· By demurrer when ground for objection to complaint, cross-complaint, or answer appears on face, or any matter which court is required to take judicial notice of
· By answer when ground for objection does not appear on face of pleading
· Party objecting may demur and answer at same time
vi. CCP 430.80 – Waiver of objections
· If fails to object by demurrer or answer, party waives objection (unless court has no jdx, or objection that pleading does not state facts sufficient to constitute COA)
· If fails to demur, waives objection (unless objection that answer does not state facts sufficient to constitute a defense)
vii. CCP 431.20 – Allegations in complaint or cross-complaint not controverted by answer are taken as true
· New matter in answer shall be deemed controverted at trial
viii. CCP 431.30 – 
· Complaint includes cross-complaint, defendant includes person filing an answer to cross-complaint
· Answer shall include:
a. General/specific denial of material allegations in complaint
b. Statement of any new matter constituting a defense
· **Affirmative relief may not be claimed in the answer**
· If complaint is not verified, answer does not need to be verified.  General denial is sufficient (unless you are in a limited jdx court)
· If complaint is verified, denial shall be made positively or according to information and belief of the defendant
· D can state in answer that D has no information or belief sufficient to enable D to answer an allegation of the complaint
· Defenses shall be separately stated
ix. CCP 431.70 – Past cross-demand for money
· Where cross-demand existed before where neither demand was barred by SOL, person may later assert defense of payment
· If cross-demand would otherwise be barred by SOL, relif shall not exceed value of relief granted to other party
x. CCP 458 – SOL as defense
· Don’t have to state facts showing the defense
· Instead, can state generally that COA is barred by Section ___
· If controverted, party must establish at trial COA is barred
xi. CCP 473 – Amending a pleading
· Court may allow a party to add/strike/correct name of party 
· Court may postpone trial if necessary after amendment (may require payment to adverse party of costs that be just)
· Court may relieve a party of legal representation due to mistake, inadvertence, surprise, or excusable neglect
a. When court grants relief from a default, DJ, or dismissal, court may impose a penalty no greater than $1,000
xii. CCP 1014 – Defendant appears in action
· When D answers, demurs, files notice of motion to strike, files notice of motion to transfer, moves for reclassification, gives P written notice of appearance, or when atty gives notice of appearance for D
· After appearance, D’s atty is entitled to notice of all subsequent proceedings where notice is required
· Before D has appeared, service need not be made upon D
xiii. LA Local Rule 3.26(a)/Appendix 3.A(a)
· Guidelines for civility in litigation
xiv. Safine v. Sinnott
· Atty could assert unpaid atty fees as a cross-claim offset (not as a defense), since existed at same time as original claim when neither was barred by SOL
· CCP 431.70
xv. Forms #4

b. Demurrer/motion for judgment on the pleadings
i. Pleading matters that test the sufficiency of the complaint, not the legal sufficiency
ii. Look only at face of complaint, plus matters of judicial notice
iii. CCP 430.20 – Party responding to an answer may object:
· Answer does not state facts sufficient to constitute a defense
· Answer is uncertain (ambiguous and unintelligible)
· Where answer pleads a K, cannot determine if written or oral
iv. CCP 430.40 – Party may file demurrer
· Within 30 days after service of complaint or cross-complaint
· After answer, may demur to answer within 10 days
v. CCP 430.50 – Scope of demurrer
· Can be whole complaint/cross-complaint, or to any COA therein
· Demurrer to answer can be to whole answer or to any or more of the several defenses in the answer
vi. CCP 438 – Judgment on the pleadings
· Like a demurrer, filed later, more limited basis
a. Limited to face of pleading (and matters of which court can take judicial notice)
b. Less available reasons than 430.10 (narrower than those for demurrer)
c. Can only make this motion following a previous demurrer, if the law has changed
· Court can grant on its own motion
a. For plaintiff: complaint states facts sufficient to constitute COA, and answer does not state facts sufficient to constitute a defense
b. For D:
i. Court has no jdx
ii. Complaint does not state facts sufficient to constitute a COA against D
· Plaintiff can make: complaint states facts sufficient to constitute a cause or COAs against D and answer does not state facts sufficient to constitute a defense to the complaint
· Defendant can make:
a. Court has no jdx
b. Complaint does not state facts sufficient to constitute a COA
· Motion can be to entire or part of complaint, or entire or part of answer
· Cannot make a motion if pretrial conference order has already been entered, or within 30 days of date of action set for trial, whichever is later, 
a. Cannot be made if D has answered and time to demurrer has expired
b. Cannot be made unless court permits it
vii. CRC 3.1320 – Demurrers
· Each ground of demurrer must be in a separate paragraph
· Can file a demurrer without answering other COA’s
· Must be set for hearing not more than 35 days after filing or first date available
· If a demurrer is:
a. Overruled, must answer complaint within 10 days, unless D is given more time
b. Sustained with leave to amend, P must file amended complaint within 10 days, unless P is given more time	
i. This is usually the case, since court wants to give parties their day in court
ii. Not just a technicality – the whole process is technical!
c. Sustained without leave to amend, D can get judgment on dismissal
viii. Hypo – Complaint alleges breach of K, D has notarized letter from P.  Can D file demurrer?
· No, because court can only look at complaint
· Court cannot take judicial notice of the letter, even if notarized, and even if it was in a prior unrelated lawsuit
· D should instead raiser the letter as a defense
ix. McKenny v. Purepac Pharmaceutical Co.
· TAKEAWAY: Court took judicial notice of federal law.
· P files suit that D sold generic drug, but failed to warn of dangers.  D files demurrer, saying pleading does not state sufficient facts for COA (federal preemption)
· Court can only look at pleading and judicially noticed matters
a. In practice, judicial notice is not a big exception, since not that many things exist that affect whether a complaint is sufficient
b. Look at undeniable facts, easily ascertainable info, law from other jdx
· Should only file a demurrer when you think the P cannot properly plead her case
c. Motions to strike
i. CCP 431.10 – Material allegations
· Essential to claim or defense
· Could not be stricken without leaving it insufficient as to claim or defense
· Immaterial allegation
a. Not essential to claim or defense
b. Neither pertinent to nor supported by claim or defense
c. Demand for judgment requesting relief not supported by allegations
· Immaterial allegation means irrelevant matter
ii. CCP 435 – Motion to strike time
· Must make motion within time allowed to respond to a pleading
· Can move to strike whole or any part thereof
· Notion of motion to strike answer shall specify a hearing date
· Notion of motion to strike demurrer shall set hearing concurrently with hearing on demurrer
· If party files notice of motion to strike without demurring, party gets extended time to answer (cannot file default against party)
· Motion to strike does not extend time to demur
iii. CCP 436 – Motion to strike 
· Can be upon a motion, or on court’s discretion
· Strike out irrelevant, false, or improper matter in pleading
· Strike out all or any part of pleading not drawn or filed in conformity with laws of state, court rule, or order of court
iv. CCP 437 – Grounds for motion to strike
· Shall appear on face of challenged pleading or material for judicial notice
· Or shall specify section of Evidence Code
v. CRC 3.1322 – Motions to strike
· Must specify (in numerical order) full quotes, or entire paragraph, COA, count or defense to be stricken
· Must be given within time allowed to plead, and if demurrer, must be heard at same time as demurrer
vi. Hypo – D could seek to strike punitive damages and atty fees in a negligence case
vii. Hypo – If complaint failed to allege an element, could file a demurrer and a motion o strike at the same time
· List portion to strike, then D responds to remainder of complaint

d. Anti-SLAPP special motion to strike/SLAPPback motion
i. With Anti-SLAPP motion, D must initially show P’s COA arises out of protected activity
· If D succeeds, P must then show: legally sufficient claim, P is likely to prevail on merits (D gets to see all the evidence before the actual trial starts!)
· If D fails, then anti-SLAPP motion denied
ii. Cases “arising from” protected conduct vary, i.e. there does not seem to be a uniform standard
iii. CCP 425.16 – Anti-SLAPP motions
· Addresses lawsuits brought to chill freedom of speech and petition for redress of grievances
· This section shall be construed broadly
· COA against a person acting in furtherance of right to petition or free speech is subject to a special motion to strike
a. Unless P can establish P will likely prevail on claim
b. Court considers pleadings and affidavits
c. If court agrees P likely to prevail, case goes on, but court’s determination is not admissible during actual trial
i. If D brought SLAPP frivolously or to cause unnecessary delay, P can get atty fees
d. If court agrees with D, D automatically entitled to recover atty fees (with exceptions)
· Does not apply to action brought by Cal. Atty. General, DA, or city atty
· Includes: written or oral statement made before or in connection with a proceeding, written or oral statement made in public with public interest, in furtherance of right of petition or right of free speech
· May be filed within 60 days of service of complaint (or court’s discretion)
a. Clerk shall schedule hearing within 30 days
· Stays discovery proceedings until court rules on SLAPP motion
a. Court can allow specified discovery (parties should make motion to show discovery necessary to avoid undue delay)
· Immediate right of appeal on grant/denial of anti-SLAPP motion (don’t need to petition for a writ, which has a 98% denial rate)
· Applicable to diversity cases, because substantive
iv. CCP 425.17 – Limits previous section
· Does not apply to any action brought solely in public interest if:
a. P does not seek relief greater than relief sought for public
b. Action would enforce right affecting public interest
c. Private enforcement is necessary (purely private actions)
· Does not apply to people buying or selling goods or services if:
a. Statement relates to representations of business, and
b. Intended audience is buyer or customer
c. I.e. Commercial Speech Claims, private actions
· Exceptions (so these do qualify for SLAPP)
a. Academics
b. Artists
c. Non-profits that receive government funding
v. CCP 425.18 – SLAPPback distinguishable from malicious prosecution
· After a SLAPP motion has been upheld, D can turn around and file a SLAPPback
· Court gives SLAPPback special guidelines different from malicious prosecution, because it wants to disincentive SLAPP actions in the first place
· Limited remedies (parts of 425.16 do not apply)
· Filed within 120 days of service of complaint
a. At court’s discretion, within 6 months of complaint, or at any later time in extraordinary circ’s through no fault of D
b. Clerk shall schedule hearing not more than 30 days after motion
· Prevailing P can get atty fees on a motion to strike a SLAPPback
· Fees, timing, stay of discovery, and appellate provisions don’t apply
vi. Navellier v. Slettin
· TAKEAWAY: Right to petition the government for redress qualifies as protected conduct and is subject to dismissal under anti-SLAPP 
· D signed a release of claims, then D counterclaimed for breach of K.
· In state court, P files for promissory fraud (claims D falsely promised not to sue P).  D files anti-SLAPP motion, claiming D’s counterclaim arose out of protected activity (i.e. right to petition government for redress)
· Court agrees that D’s activity was protected, remands so that P now has to show P is likely to prevail
· Dissent – D knowingly bargained away his right to counterclaim
· Court has declined to say anti-SLAPP does not extend to individual disputes
vii. Jespersen v. Zubiate-Beauchamp
· TAKEAWAY: Failure to act is not conduct that “arises” from a protected activity, and therefore does not qualify for an anti-SLAPP motion
· Clients sue atty’s for malpractice.  Atty’s then move for anti-SLAPP motion to strike
a. Court denies atty’s motion to strike
· Clients then ask for atty fees, saying the anti-SLAPP motion to strike was frivolous
a. Court denies atty fees to clients
· Atty’s failure to act was not in furtherance of free speech
· P’s failed to make a record that would provide an appeals court with a basis to award sanctions

V. CROSS-COMPLAINTS
a. CCP 426.10 – Includes cross-complaint parties, related COA arises out of same transaction, occurrence, or series of transactions or occurrences as COA in P’s complaint
b. CCP 426.30 – Failure to plead COA in a cross-complaint means party cannot assert COA later on
i. Exceptions: court does not have jdx to render judgment against party who failed to plead COA, or person who failed to plead did not file an answer to the complaint against him
c. CCP 426.40 – Exceptions to 426.30
i. COA requires additional parties that court does not have jdx over
ii. Court does not have jdx over unpleaded COA
iii. COA was subject of another pending action
d. CCP 426.50 – Party may apply to court to later plead COA
i. Court, after notice to adverse party, shall grant leave to amend if party failing to plead acted in good faith
ii. Liberally construed to avoid forfeiture of COA’s
iii. Considered a “fix-it” statute
e. CCP 427.10 – P can join other COA’s against D
i. Can join COA’s in a cross-complaint
f. CCP 428.10 – Cross-complaints
i. Can assert any COA against any party who filed the complaint or cross-complaint against him (except Title 7 actions)
ii. Can assert any COA against another party, whether already a party or not, if COA:
· Arises out of same transaction, occurrence, or series of transactions or occurrences as cause brought against him, or
· Asserts claim, right, or interest in property or controversy which is subject of case brought against him
g. CCP 428.20 – Cross-complaint can join person as cross-complainant or cross-defendant (whether person is already a party or not) if joinder would be permitted under an independent action
h. CCP 428.30 – Cross-complaint can join additional COA’s to COA in cross-complaint against any cross-defendants
i. CCP 428.40 – Cross-complaint shall be separate document
j. CCP 428.50 – Timing for filing cross-complaint
i. If party filed complaint or cross-complaint against him, must file cross-complaint before or at same time as answer
ii. Any other cross-complaint may be filed before court has set date for trial
iii. All other, obtain leave of court
k. CCP 428.60 – Serving cross-complaint
i. If not appeared, summons shall be issued and served
ii. If has appeared, serve on atty (or party if pro se)
l. CCP 428.70 
i. Third-party plaintiff
ii. Third-party defendant
m. CCP 431.70 – Can later assert cross-demand as a defense, even if barred by SOL
n. CCP 432.10 – Party served with a cross-complaint has 30 days to move, demur, or plead
o. CCP 1048 – Joint hearing
i. Court can order joint hearing if common questions of law or fact
ii. Court can separate trial of any COA, when conducive to expedition and economy
p. CCP 465 – All pleadings after complaint shall be filed with clerk or judge, and copies served on adverse party or atty
q. CRC 3.222 – Papers to be served on cross-defendants
i. Cross-complainant must serve copy of complaint (or most recently amended complaint) and any answers on cross-defendants who have not previously appeared
r. Forms #5
s. Compulsory v. Permissive Cross-complaints
i. Compulsory
· Must file at time answer is filed
· D has a claim against P that is related to claims in P’s complaint.  CCP 426.30.  D’s failure to plead bars claim.  CCP 426.30 (but see exceptions)
a. Related = same transaction, occurrence, or series of transactions or occurrences.  CCP 426.10.
· Exceptions to compulsory
a. Court has no jdx over D/prospective cross-complainant.  CCP 426.30(b).
b. Prospective cross-complainant, who is also a D, didn’t answer P’s complaint.  CCP 426.30(c).
c. Prospective cross-complaint would require parties court does not have jdx over
d. Court cannot hear topic of cross-complaint (ex. tax issue).  CCP 426.40(b).
e. COA is already pending in another action.  CCP 426.40(c).
· Permissive
a. Claims against party who filed the cross-complaint.  These claims can be related or not.  CCP 428.10(a)
b. Claims against others (non-parties, or parties who did not file the cross-complaint).  Cross-complaint can only be related to claims in the original complaint or cross-complaint.  CCP 428.10(b).
c. Related = same transaction, occurrence, or series of transactions or occurrences, or claim/right/interest in property that is subject of controversy.  CCP 428.10(b)(1)–(2).
ii. If unpermitted cross-complaint, party should submit motion to strike or say pleadings not in conformity
iii. Hypo – P files suit against D (insolvent).  D files cross-complaint against you, cross-defendant, who was marginally involved (but is rich).  You see D’s answer contains only general denial, no defenses
· You should answer cross-complaint within 30 days.  CCP 428.70(b).
· Can file a special answer against third-party plaintiff (i.e. the original plaintiff) including defenses D should have asserted

VI. AMENDMENTS TO PLEADINGS
a. CCP 471.5 – Copies of amendments shall be filed and served upon D’s
i. D shall answer amendments within 30 days
ii. Judgment by default can be entered on failure to answer
iii. If answer is amended, adverse party has 10 days to demur to amended answer
b. CCP 472 – Amendment as of right
i. Any pleading (ex. complaint or cross-complaint) can be amended once by party of course, without cost, before answer or demurrer is filed (or if demurrer filed, amend before demurrer hearing), or afterwards (but still before trial)
ii. File and serve amended pleading
iii. Adverse party must respond by date computed from date of notice of amendment
iv. Can amend first answer within 10 days after filing, unless adverse party files demurrer to the answer, then you can file amended answer before hearing
v. Court typically does not consider merits of motions for leave to amend, because other procedures exist, like demurrers.  Exceptions:
· Proposed amended pleading is so deficient it cannot be remedied
· Sham amendment (contradicts facts)
· Proximity to trial date
· Prejudicial delay to adverse party
· Increased cost of preparation (adding a new theory) 
c. CCP 473 – Amendments with leave of court
i. Court in furtherance of justice, and on terms where proper, may allow a party to amend a pleading
· Could be a remedy to not filing a compulsory cross-complaint?
ii. Party can add/strike out/correct name of party
iii. Court may postpone trial based on amendment
iv. Policy is to favor allowing leave to amend
d. CCP 474 – Doe amendment
i. P does not know D’s name
ii. Must state this in the complaint
iii. D must be amended when true name discovered
iv. No default or DJ shall be entered against unknown D
· Unless notice of identity given by endorsement
e. CCP 576 – Any judge, before or after trial, in furtherance of justice, upon terms as may be proper, may allow amendment of pleading or pretrial conference order
f. CRC 3.1324 – Amended pleadings and amendments to pleadings
i. Must include copy of proposed amendment or amended pleading, state which allegations are proposed to be deleted/added (and give to the court)
ii. Must be accompanied by a separate declaration (effect, why amendment necessary, when facts giving rise were discovered, reason why amendments not made earlier)
iii. Must not be alteration to face, except where court allows (clerk must initial)
g. Hypo – can sue unknown shareholders as Doe 1, 2, 3, but must amend when you figure out who they are
i. Unclear whether they must be brought in immediately once you figure out who they are
ii. But, they must be unknown at the time of the filing (not okay to list someone as Doe when you know who it is)

VII. DEFAULT
a. Obtaining default
i. Default – cuts off D’s right to respond to complaint
· Cuts off right immediately; obtaining DJ takes more time
ii. Default judgment – after default, get the actual judgment in your favor
iii. CCP 579 – Court can render judgment against one or more D’s, leaving action to proceed against others
iv. CCP 580 – Plaintiff’s relief cannot exceed demand in complaint
· But court cannot grant the following in limited civil cases:
a. Relief exceeding amount in controversy for limited civil case, exclusive of atty fees, interest, costs
b. Permanent injunction
c. Determination of title to real property
d. Declaratory relief
v. CCP 585 – Cases where judgment can be had
· Contract case or judgment for money or damages only, if D has been served (other than publication), and no answer, enter default of D, then immediately enter judgment.  Known as a clerk’s judgment.
· In other cases (Contract case with no amount, or Torts case), if D has been served (other than publication), and no answer, clerk shall enter default of D.  P can then apply for relief, then court will hear evidence of damages
a. Court strongly prefers written declarations
b. Exception: pain and suffering (court wants to see P’s live testimony)
c. Court scrutinizes actions carefully, since no opposing party is present
· Where service by publication, and no answer, clerk shall enter default of D.  P can then apply for relief, court will hear evidence
· Default can be entered if party fails to answer a cross-complaint within specified time.  But, no judgment unless court decides proper, and would not substantially delay final disposition
vi. CCP 587 – Entry of default
· P shall include affidavit stating copy of application has been mailed to D’s atty or D’s last known address (and must give date)
· If no address known, affidavit shall state that fact
vii. CCP 587.5 – complaint, D, P include respective terms for cross-complaints
viii. Forms #6
· Local rules must be followed
· 3.207 Submissions on declarations are preferred
· Must give judge evidence of damages (witness testimony or declarations)
· Authentication of documents (complaint should say true copy is attached)
· Interest in excess of usury
· Atotrney fee schedule
· Can get a clerk’s judgment

b. Setting aside default or judgment thereon
i. Look at timing, and what trying to set aside (just default, or DJ?)
ii. 473 sets aside a judgment, 473.5 sets aside a judgment AND default
iii. CCP 473 – generalized oops statute
· Court can enlarge time for answer
· Court can grant relief from default or DJ, and may impose a penalty of $1,000 upon party or atty, or grant other relief
iv. CCP 473.5 – Notice of motion to set aside default
· When no actual notice after service, party can file notice of motion to set aside default or DJ
a. Notice by publication, substitute service
· Shall be filed by the earlier of: 2 years after entry of DJ, or 180 days after service of notice of default or DJ
· Motion shall be accompanied by affidavit showing party’s lack of actual notice was not caused by avoidance of service or inexcusable neglect
v. Within 6 months of entry of default
· CCP 473(b) – Court can relieve a party from judgment taken through mistake, inadvertence, surprise, or excusable neglect, within 6 months after judgment was taken
vi. Within 6 months of entry of DJ
· CCP 473(b) – Mistake, inadvertence, surprise, or excusable neglect.  Discretionary standard
· Mandatory when atty provides sworn affidavit of fault
a. If atty provides this affidavit, no requirement for excusable neglect
· Jonson v. Weinstein
a. TAKEAWAY: Default/DJ can be set aside 6 months after ACTUAL entry, not entry due to nunc pro tunc
b. Party was served as Third Doe, not served with amended complaint.  Party defaulted
c. Plaintiff’s backdated order for entry of default beyond 6 months, so court could not order plaintiffs to amend Doe nunc pro tunc
d. DJ was void on face, because was granted for more than originally sought in complaint
vii. Within 2 years of entry of default or DJ
· CCP 473.5 – service did not result in actual notice to D (sub service, publication).  
· Rosenthal v. Garner
a. TAKEAWAY: Actual notice means genuine knowledge (atty’s actual notice was not imputed to client because no agency)
b. Lawyer never tells past client that client is going to be sued.  Suers fulfill service by publication, obtain default, DJ.
c. 21 months later, client learns of default, makes motion to set aside default
d. Here, there was no evidence of agency to impute actual knowledge
i. In fact, atty’s neglect severed the previous atty-client relationship
e. Want cases resolved through merits (although have to balance this against finality of judgments)
viii. Default results in void judgment
· CCP 473(d) – The court may, upon motion or on own, correct clerical mistakes in judgment or orders, and 
a. may, on motion, set aside any void judgment or order
· Rogers v. Silverman
a. TAKEAWAY: 473(d) motion to set aside judgment based on bad service has a timeline of 2 years (draws from CCP 473.5)
b. P’s allege D induced P’s to invest in an apartment complex.  D says he was not served.
c. 473.5 vacates DJ based on idea that D did not have proper notice, and since CCP 473(d) does not state a timeline, looks to 473.5 and says limit is 2 years
ix. At any time (i.e. more than 2 years after entry of default or DJ)
· Equity
· Rappleyea v. Campbell
a. TAKEAWAY: Court can apply equity factors (stringent test)
i. Whether D has satisfactory excuse for timely answer
ii. Whether defense has merit
iii. Whether D diligently tried to set aside default once discovered
b. Clerk misinformed 2 D’s about filing fee, leading to Ds filing late with correct fee, but default entered against Ds
c. P misinformed D’s about legal effect of default, saying D could vacate through excusable neglect (but P made sure to tell D this AFTER the 6 month deadline passed)
d. 473(d) doesn’t apply, because only governs DJ
e. 473.5 doesn’t apply, because D’s had actual notice
f. 473(b) doesn’t apply, because no good cause
g. Instead, court looks to equity factors and vacates default
h. Example of hard facts making bad law
· Marriage of Stevenot
a. TAKEAWAY: Extrinsic fraud or mistake allows a party to attack final judgment in equity, even after time for appeal has expired
i. Fraud is extrinsic when it deprived the unsuccessful party of an opportunity to present his case in court
ii. Fraud is intrinsic when the party has been given notice and has not been prevented from participating (ex. fraud in underlying case)
b. Young wife waits over a year to try to vacate marital settlement agreement, claims ex-husband made threats
c. Court says ex-husband did not hinder wife’s legal rights, she could have spoken to a lawyer sooner
d. Judicial forms allow you to represent yourself easily
· Considerations for seeking relief on equity
a. “The Chancellor is arbitrary”
b. Judges often decide based on feelings, rather than statutes
c. Extrinsic fraud found more often with pro per D’s

VIII. DISCOVERY
a. General
i. Scope of discovery
· CCP 2017.010 – Any party may obtain discovery regarding any non-privileged matter relevant to the pending action
a. Matter must be relevant, or appear reasonably calculated to lead to discovery of admissible evidence
b. Exceptions: atty-client privilege (belongs to client), atty-client work product (belongs to atty).  CCP 2018.010. 
c. Documents reviewed by clients to prepare for depos are discoverable
ii. Policy in favor of disclosure
· Emerson Elec. Co. v. Sup. Ct.
a. TAKEAWAY: Answer includes a nonverbal act.  When in doubt, disclose (especially if plaintiff)
b. P refuses to demonstrate injury at videotaped deposition.  D then moves to preclude P from demonstrating at trial, unless court orders P to demonstrate during depo first.
c. Court decides it can compel an “answer” in the form of an action
d. Want to take away surprise at trial, and legislature allowed for videotapes forms of depositions
iii. Judicial management of discovery
· Discovery includes: depos, interrogatories, inspection demands, requests for admissions
a. Examinations (can ask for physical, need court order for mental)
b. Can look at social media (probably can’t tell your client to take a photo down, esp if you get a litigation hold notice)
· P must wait to start depos until after 20 days after service.  CCP 2017.210(b).
· P must wait to start written discovery until 10 days after service
· Discovery is cut off 30 days before trial begins
· Discovery motions must be heard no later than 15 days before trial
· Can stipulate to change limits
· Expert discovery has its own timeline (since experts have to testify based on facts that are elicited through discovery)
· To take a depo of D who has not yet appeared, must serve personally
iv. Insurance
· CCP 2017.210 – Can obtain existence and contents of insurance agreement, to satisfy a judgment or for indemnity/ reimbursement
a. Identity of carrier, nature and limits of coverage
b. Whether carrier is disputing coverage (but not nature and substance of dispute)
c. Insurance agreement not admissible at trial
v. Limitations on discovery
· CCP 2017.010
· CCP 2017.220 – Sexual harassment/assault/battery cases
a. Need court order - must show good cause for discovery, and that matter is relevant and reasonably calculated to lead to discovery of admissible evidence
b. Monetary sanction who unsuccessfully makes or opposes this motion (unless substantial justification)
· CCP 2018.010 – Evidence Code definition of client applies
· CCP 2018.020 – Protect privacy of atty to investigate unfavorable aspects while preparing for trial
· CCP 2018.030 – Writing with atty impressions, conclusions, opinions, or legal research or theories is never discoverable
a. All other atty work product is not discoverable unless court determines it will unfairly prejudice party 
· CCP 2018.040 – This chapter only supplements existing work product doctrine law
· CCP 2018.050 – When law enforcement agency or public prosecutor brings action for atty knowingly participating in crime or fraud, work product not protected
· CCP 2018.060 – Atty can request in camera hearing
· CCP 2018.070 – State Bar can discover work product when disciplinary charges (subject to protective order limiting use to disciplinary investigations)
· CCP 2018.080 – No work product privilege in action between atty and client or former client, if work product is relevant to atty’s breach
· Rutter 8:23–8:57.1
· D’s financial condition for punitive damages.  CCP 3295(c)
a. Need leave of court, which will be granted only if substantial probability that P will prevail on merits
· Protective relief
a. Discovery device can be restricted in terms of frequency and extent of use.  CCP 2019.030(a).   general statute
i. CCP 2030.090(b) governs interrogatories
b. Court can make any order that justice requires to protect any party or other natural person from embarrassment, undue burden, or expense
c. Can get almost anything in a protective order
vi. Not discoverable:
vii. Psychological condition, financial condition, past sexual activity, emails stored on ISP facilities

viii. Ethical concerns, discovery abuse, sanctions
· CCP 2023.010 – Misuses of discovery
a. Persisting, over objection, and without substantial justification, in an attempt to obtain information or materials outside scope of discovery
b. Using discovery in a manner that does not comply with specified procedures
c. Employing discovery method in a manner that causes unwarranted annoyance, embarrassment, or oppression, or undue burden and expense
d. Failing to respond or to submit to an authorized method of discovery
e. Making, without substantial justification, an unmeritorious objection to discovery
f. Making an evasive response
g. Disobeying a court order
h. Making or opposing, unsuccessfully and without substantial justification, motion to compel or limit
i. Failing to confer in person, phone or by letter to informally resolve discovery disputes
· CCP 2023.020 – Monetary sanction on party or atty who fails to confer (to pay for expenses incurred by conduct)
· CCP 2023.030 – Sanctions
a. For those misusing discovery (to pay expenses) or unsuccessfully asserting another has misused discovery
b. Issue sanction – facts taken as established
c. Evidence sanction – party prohibited from introducing certain evidence
d. Terminating sanction – strike pleadings, stay proceedings, dismiss action, default
e. Contempt sanction – contempt of court
f. No sanctions for failure to provide electronically stored info that has been lost, damaged, altered, or overwritten as the result of routine, good faith operation
· CCP 2023.040 – Sanction request
a. Idenfity every person, party, atty, and type of sanction sought
b. Memo of P&A’s, declaration with facts
· LA Local Rule 3.10 – Court may impose sanctions for failure or refusal to comply with discovery (includes deadlines)
a. Can be imposed on party and, if appropriate, counsel
ix. Completion
· CCP 2024.010 – Discovery is complete on the day a response is due or on the day a deposition begins
· CCP 2024.020 – Parties have right to complete discovery before 30 days before trial date, and to have discovery motion hearings before 15 days before trial date
· CCP 2024.030 – Parties have the right to complete expert witness discovery 15 days before trial, and to have motions heard 10 days before trial
· CCP 2024.040 – JCR governs timeline for discovery in arbitration
· CCP 2024.050 – Court can grant leave to complete discovery
a. Consider necessity and reasons for discovery, diligence (or lack thereof) of party seeking leave, reasons why discovery was not completed, likelihood that granting leave will delay trial
b. Monetary sanction against party who unsuccessfully makes or opposes motion, unless substantial justification
· CCP 2024.060 – Parties can agree to extend time to complete discovery, hear discovery motions, or reopen discovery
a. Shall be confirmed in writing that specifies date
b. But, court does not have to postpone trial
x. E-discovery
· CCP 2017.710 – Telephone, e-mail, CD, websites, electronic documents, depositories, videoconferencing, and other electronic technology can be used to improve discovery
· CCP 2017.720 – Depo testimony must still be taken by court reporter (unless parties agree or court orders otherwise)
· CCP 2017.730 – Court can authorize use of technology in certain cases, or parties can stipulate, as long as:
a. Cost-effective and efficient
b. Do not impose undue time or money
c. No undue economic burden or hardship
d. Promote open competition
e. Do not require exception or unnecessary software purchase
· CCP 2017.040 – Parties can agree to a service provider, or provide up to 3 names each for court to choose
a. Court can also remove service provider
· Emails stored in ISP facilities
a. Protected from sharing emails and identity of author
b. Federal law trumps state (so even if in a state where allowed, can’t do it)
i. Feds don’t have to respond to state subpoena
c. Can’t subpoena a non-party agency
d. Can file a collateral action in federal court
xi. Hypo – No requirement to meet and confer before moving to compel, if D completely fails to respond.  CCP 2030.290(b).
xii. Hypo – Meet and confer requirement before moving to compel, if D files any sort of response
xiii. If deponent does not appear at depo, must meet and confer
xiv. Can specify time and terms of depos and interrogatories
xv. Alternatives to motion to compel (although MTC is best)
· Contempt of witness
· Court reporter can read statement to witness

b. Discovery procedures
i. Generally
· Court can specify terms and conditions (like who pays for airfare)
· CCP 2019.010 – Can obtain discovery by:
a. Oral and written depos
b. Interrogatories
c. Inspections of documents, things, and places
d. Physical and mental examinations
e. Requests for admissions
f. Simultaneous exchanges of expert trial witness information
· CCP 2019.020 – Except where provided elsewhere, discovery can be in any sequence, and one party’s discovery shall not delay other party’s discovery
a. But, court can establish sequence and timing of discovery for convenience of parties and witnesses
· CCP 2019.030 – Court shall restrict discovery where:
a. Unreasonably cumulative or duplicative, or obtainable from other source that is more convenient
b. Selected method is unduly burdensome given needs of case and AIC
c. Party can make motion for protective order, accompanied by meet and confer declaration
d. Monetary sanction against party who unsuccessfully makes or opposes, unless substantial justification
· CCP 2019.040 – Same terms extend to electronically stored information
ii. Depositions
· CCP 2020.010 – Methods for deposing party within state, who is not a party:
a. Oral depo, written depo, depo for production fo business records
b. Nonparty must be given a deposition subpoena
· CCP 2020.020 – Deposition subpoena may command:
a. Attendance and testimony of deponent
b. Production of business records
c. Both
· CCP 2020.220 – Service of deposition subpoena
a. Shall give sufficient time in advance of depo to provide deponent reasonable opportunity to locate and produce records and documents, and travel to place of depo
b. Service to person if person
c. Service to officer, director, agent, employee if organization
d. Personal service requires the following from deponents living in California:
i. Personal attendance and testimony
ii. Production, inspection, testing, sampling
iii. Attendance at court session
· CCP 2020.230 – Deponent shall be compensated witness fee and mileage
· CCP 2020.240 – Deponent who disobeys subpoena may be punished for contempt
· CCP 2020.310 – Deposition subpoena for testimony
a. Time and place, nature of deposition, rights and duties of deponent, penalties for disobedience, manner of recording
· CCP 2020.410 – Deposition subpoena for production
a. Specifically describe each individual item or category with reasonable particularity, specify form
· CCP 2020.510 – Deposition subpoena for testimony and production
· CCP 2025.010 – Any party can take oral depo of any person in California
a. Natural person, organization, partnership, association, or governmental agency
· CCP 2025.210 – Oral deposition timeline
a. D may serve depo notice any time after D has been served or has appeared, whichever appears first
b. P may serve depo notice without leave of court 20 days after service of summons on, or appearance by, D
i. On motion, court may grant P leave to serve depo earlier 
· CCP 2025.220 – Deposition notice in writing shall include
a. Address
b. Date, time commence
c. Name of each deponent, address, telephone number
d. Materials to be produced by deponent must be described with reasonable particularity
e. Any intention to record by audio or video
f. Any intention to reserve the right to use at trial a video depo of the treating physician or an expert witness
g. Form in which electronically stored information is to be produced
· CCP 2025.230 – If deponent is not a natural person, describe with reasonable particularity the matters on which examination is requested
a. Corporation will then send PMK (person most knowledgeable)
· CCP 2025.240 – Notice of depo shall be given to every other party who has appeared in the action
a. List everyone being served
· CCP 2025.280 – Depo notice is effective to require any deponent who is a party to testify or to produce documents
a. For non-parties, deponent must be served a depo subpoena
· CCP 2025.290 – Requirements for depos
a. Limited to 7 hours total testimony (court can allow add’l time)
b. Does not apply if:
i. Parties stipulated
ii. Expert witnesses
iii. Complex cases (unless doctor says deponent ill)
iv. Employee brought case against employer for acts or omissions arising out of or relating to employment
v. When deponent is most qualified person
· LA Local Rule 3.26(a)/Appendix 3.A
iii. Interrogatories
· CCP 2030.010–.050 – Interrogatories
a. Party can send written interrogatories to any other party, to be answered under oath
b. May relate to contention, facts, witnesses, and writings
c. Not objectionable because answer involves opinion
d. D may propound interrogatories without leave of court at any time
e. P may propound interrogatories without leave of court 10 days after service of summons on, or appearance by party
i. In unlawful detainer, P may propound 5 days after service
ii. Court can shorten time
f. Can propound: (1) 35 specially prepared interrogatories (in total); and/or (2) additional number of form interrogatories
g. To exceed 35 specially prepared interrogatories, attach a supporting declaration stating greater number is warranted because:
i. Complexity or quantity of existing and potential issues
ii. Financial burden in conducting oral depo
iii. Expedience of interrogatories 
h. But, responding party can seek protective order
· CCP 2030.090 – Protective order shall be accompanied by meet and confer declaration
a. Court can grant as justice requires to protect from annoyance, embarrassment, oppression, or undue burden and expense
· CCP 2030.210–.280 – Responding to interrogatories
a. Answer in writing under oath by:
i. Answer containing information
ii. Exercise of party’s option to produce writings
iii. Objection (state specific ground, answer remainder)
b. Shall be complete and straightforward to extent possible (and shall make reasonable and good faith effort to obtain unknown info)
c. If you don’t know the answer, and it would be equally easy for propounding party to get the answer, respond with instructions
d. Sign under oath (unless response is only objections)
i. Officer or agent can sign for corporation
e. 30 days to respond
i. In unlawful detainer, 5 days to respond
ii. When responding, also serve copy of response on all other parties who have appeared in action (unless court determines unduly expensive or burdensome)
f. Parties can agree to extend time to respond
i. Confirmed in writing, specify extended date
g. Do not file response with court
i. Propounding party shall retain original interrogatories, proof of service, and response until 6 months after final disposition 
· CCP 2030.410 – Any party can use responding party’s answer only against the responding party
a. Cannot object and say responding party will testify instead
· L.A. Local Rule 3.26(a)
· Forms #7
a. Request for admissions – ask other side to admit certain things
b. If other side denies and matter is proven at trial, can get costs to prove
iv. Inspection demands
· CCP 2031.010–.030 – Inspection
a. Can inspect, copy, test, or sample documents, tangible things, land, or other property, and electronically stored information
b. Can ask other party to produce and permit copy to be made
c. Timing
i. D can make demand at any time without leave of court
ii. P can make demand 10 days after service, or appearance by, party to whom demand is directed
iii. In UD, P can make demand 5 days after service, or appearance
iv. Court can shorten time for good cause
d. Number demand requests consecutively
e. Can specify forms for electronic information
f. Demand must:
i. Designate documents, tangible things, land, or other property by describing each item or reasonable categorizing
ii. Specify reasonable time for inspection at least 30 days after service (in UD, 5 days)
iii. Specify reasonable place
iv. Specify any inspection, copying, testing, sampling
· CCP 2031.060 – Protective order
a. Party moving for protective order, accompanied by meet and confer
b. Court can make any order justice requires to protect from annoyance, embarrassment, or oppression, or undue burden and expense
c. May include:
i. Some items need not be produced, extend time, specify different place of production
· CCP 2031.210–.240 – Response
a. Separate response to each category
i. Statement that party will comply with demands
ii. Representation that party lacks ability to comply
iii. Objection
b. Statement to demanding party that requested documents will be included in production
c. Inability to comply shall affirm that a diligent search and reasonable inquiry has been made to comply 
i. Should also state why unable to comply
d. After response, demanding party may move for order compelling further response if:
i. Statement of compliance is incomplete
ii. Representation of inability to comply is inadequate
iii. Objection is without merit or too general
e. Motion shall set forth specific facts, and be accompanied by a meet and confer declaration
f. Must file motion to compel within 45 days of receiving response
· CCP 2031.260 – Response
a. Responding party shall serve original response to demanding party, and copy of the response on all other parties who have appeared
b. Must be within 30 days (unless court says otherwise)
c. In UD, 5 days to respond
· L.A. Local Rule 3.26(a)/Appendix 3.A(f)
v. Examinations
· CCP 2032.010–.020 – Physical Examinations
a. Exceptions:
i. Uniform Act on Blood Tests to Determine Paternity
ii. Do not have to disclose expert consulted for professional negligence claim
b. Can obtain mental or physical examination of a party, agent of a party, or natural person in custody or under legal control of party
c. Physical exam – conducted only by licensed physician
d. Mental exam – conducted only by licensed physician, or licensed clinical psychologist who holds a doctoral degree in psychology
· CCP 2032.210–.250 – Physical examination
a. Where P seeking recovery for personal injuries, D may demand one physical exam, if:
i. Exam is not painful, protracted, or intrusive
ii. Examination is within 75 miles of examinee’s home
b. Specify time, place, manner, conditions, scope, and nature of exam
c. Exam shall be scheduled for date at least 30 days after service
d. D can make demand after served or appeared
e. Demand served on plaintiff, and all other parties appeared in action
f. P then respond by written statement
i. Examinee will comply, comply as modified, or will refuse
ii. Within 20 days
iii. If fails to respond, P waives objection to demand (unless mistake, inadvertence, excusable neglect)
g. When D receives response, D can move for order compelling compliance, file with meet and confer declaration
· CCP 2032.310–.610
a. D needs leave of court to ask for a different physical examination
b. Court will not order mental exam of P seeking recovery for personal injury if P stipulates:
i. Mental and emotional distress claim is consistent with that usually associated with physical injuries claimed
ii. No expert testimony will be presented
c. If party fails to submit to physical or mental exam, court can make issue sanction, evidence sanction, or termination sanction (and monetary sanction)
d. Atty can attend and observe physical examination, but not interfere unless becomes abusive to examinee
e. Party being examined can ask for copy of detailed report
vi. Requests for admissions
· CCP 2033.010–.060
a. Any party can ask other party to admit genuineness of specific documents, or truth of specified matters
b. Timing
i. D can request at any time without leave
ii. P can request 10 days after service, or appearance
iii. UD, 5 days after service, or appearance
c. Max 35 matters that do not relate to genuineness of documents
i. Party can attach supporting declaration to exceed 35
ii. Responding party can seek protective order
· CCP 2033.080–.250 – Responses 
a. Responding in writing separately to each request
b. Admit, deny, or specify lacks sufficient information
c. If part objectionable, shall respond to remainder
d. Party shall sign under oath, unless response contains only objections
· CCP 2033.300–.420
a. Party may withdraw or amend admission on leave of court
b. Admissions are binding against that party and is considered conclusively established
c. If party denies matter, and is later proved at trial, party may have to pay reasonable expenses, unless:
i. Objection to request was sustained
ii. Admission was of no substantial importance
iii. Party failing to make admission had reasonable ground to believe party would prevail
iv. Other good reason
· Forms #8
vii. Experts
· CCP 2034.210–.230
a. Any party can demand all parties simultaneously exchange expert witness information (name, address)
b. Demand shall be made no later than 10th day after initial trial date has been set, or 70 days before trial date, whichever is later
i. Any demand governs all parties
c. Demand shall be in writing and shall specify date for exchange
i. Date shall be 50 days before initial trial date, or 20 days after service of demand, whichever is later
· CCP 2034.250–.410
a. Receiving party can move for protective order, with meet and confer declaration
b. Court can make any order that justice requires to protect any party from unwarranted annoyance, embarrassment, oppression, or undue burden and expense
c. Exchange shall include:
i. List (name and address) of experts party expects to offer
ii. For retained experts, include declaration with qualifications, general substance of testimony, expert has agreed, expert will be familiar, hourly and daily fee
d. Demanding party shall retain original, proof of service, and all lists until 6 months after disposition of trial
e. Can call an expert not previously designated if:
i. Another party’s expert
ii. To impeach another expert
· CCP 2034.610 Amendments
a. Court can allow party to augment expert witness list, amend declaration
b. Same time limits as main section
c. Must file motion with meet and confer declaration
· CCP 2034.710 Court may permit party to submit expert information at later date.  Must be in enough time to depo expert within time limit
· Depos must be completed 15 days before trial
· Expert discovery motions must be heard before 10 days before trial
c. Motions to compel
i. CCP 2025.410–.480  - Depos
· Party served with depo notice who does not comply with 2025.210 waives any error or irregularity unless party serves written objection 3 days before depo
· Along with written objection, party can move to stay depo and quash depo notice.  Must serve with meet and confer declaration
· Party can move for a protective order before, during, and after depo.  Must accompany with meet and confer declaration
a. Court can make any order that justice requires to protect against annoyance, embarrassment, or oppression, or undue burden and expense
b. Court can limit extent of discovery of electronically stored information if there is a less burdensome method, information is unreasonably duplicative, party has already had opportunity to obtain information, court can consider importance of requested info
· If noticing party fails to attend depo, court shall sanction party and/or atty (unless substantial justification)
· If deponent fails to attend depo because noticing party failed to serve depo subpoena, court shall sanction party and/or atty
a. If deponent fails to attend depo, but received a subpoena, court can sanction deponent
· If corporation’s representative fails to appear for a depo or produce documents, without a valid objection, noticing party can move to compel
a. Motion to compel shall: (1) set forth specific facts showing good cause/justification; (2) be accompanied by meet and confer declaration
b. Court can then set conditions for discovery, including frequency or extent, based on
i. Other source that is move convenient
ii. Unreasonably cumulative or duplicative
iii. Party has had ample opportunity to obtain info
iv. Likely burden outweighs benefit
c. If representative still fails to comply with motion to compel, court can impose sanctions
· Objections during depos
a. Objections for things that can be cured right away are waived if not brought up
b. Objections to other issues (competency, relevancy, etc) are not waived by failing to object
· If deponent fails to answer question or produce document, party can move for order to compel
a. No later than 60 days after completion of record of depo, accompanied by meet and confer declaration
b. Shall be given to all parties and to deponent (orally at depo, or subsequently in writing)
ii. CCP 2030.290–.310 - Interrogatories
· If party fails to respond to interrogatories,
a. Party waives right to object, unless court decides to grant relief (party later responds, or party’s mistake, inadvertence, or excusable neglect)
· Propounding party can move for order compelling response
a. Court shall sanction any party who unsuccessfully makes or opposes a motion to compel
· After response, propounding party can move for order compelling a further response (with a meet and confer declaration) if:
a. Answer is evasive or incomplete
b. Documents are inadequate (don’t meet specs)
c. Objection is without merit or too general
· This motion shall be given within 45 days after receiving the response, or propounding party waives right to compel a further response (can ask for extension in order to meet and confer)
· Party can serve an amended answer without leave of court
a. Subsequently discovered info, inadvertently omitted info, or mistakenly stated info
b. Propounding party can move for order that initial answer be binding (must accompany with meet and confer declaration)
c. Court shall grant this order if:
i. Initial failure of responding party to properly answer substantially prejudiced propounding party
ii. Responding party failed to show substantial justification for initial answer
iii. Prejudice to propounding party cannot be cured by continuance for further discovery or by use of initial answer
iii. CCP 2031.300–.320 – Demands for inspection
· Failure to respond waives objections (including privilege or work product)
· Court can reverse waiver if:
a. Party later responds
b. Party’s initial failure to respond was mistake, inadvertence, or excusable neglect
· Demanding party can move for order to compel
· After response, demanding party can move for order compelling further response if demanding party finds:
a. Statement of compliance incomplete
b. Representation of inability to comply is inadequate
c. Objection is without merit or too general
· Motion compelling further response shall include:
a. Specific facts showing good cause, and include meet and confer declaration
· Motion must be made within 45 days after response
iv. CCP 2033.280 – Requests for admission
· If party fails to respond to request for admission, party waives objections
· Court can reverse waiver if:
a. Party later response, and
b. Party’s initial failure to respond was mistake, inadvertence, or excusable neglect
· Requesting party can then move for order that genuineness of documents or truth of matter be deemed admitted, and can ask for sanctions
· Court shall grant, unless responding party has served proper response
· It is mandatory that the court impose a monetary sanction on the party or atty who fails to serve a timely response to request for admission
v. CCP 2033.290 – Response after request for admission
· Requesting party can move for order compelling further response (with meet and confer declaration) if:
a. Answer is evasive or incomplete
b. Objection is without merit or too general
· Must be made within 45 days of response
· Court shall sanction party who unsuccessfully makes or opposes motion o compel further response (unless substantial justification)
vi. Obregon v. Superior Court
· TAKEAWAY: For motion to compel, look at merits of objection at issue, whether a response was give, and whether there was a genuine good faith attempt at resolving the issue
· P serves overly broad interrogatories, D responds.  P serves motion to compel response, D responds with same answers.  P files motion to compel further response, D says P failed good faith effort at informal resolution.  P had only sent one letter, late in time.
· Meet and confer would have been a reasonable effort to resolve dispute
a. If resolved, good.  If not, looks good for judge.
· Want to favor informal dispute resolution
vii. CRC 3.1345 – Format of discovery motions
· Any motion involving discovery request or response must be accompanied by a separate statement (which must be full and complete)
a. Text of request, interrogatory, question, or inspection demand
b. Text of each response, answer, or objection
c. Statement of factual and legal reasons why further response should be given
d. Opposing party puts reason why response should not be given
e. Summary of pleadings or documents (do not file the full documents)
· But, separate statement not required when no response has been provided
IX. LAW AND MOTION / EX PARTE PRACTICE / PROVISIONAL REMEDIES
a. Law and motion generally
i. Request for the judge to act
ii. Motion is considered made at time of filing and notice, not hearing
iii. Most matters you can appear over the phone
iv. CCP 1003–1005 
· Order – every direction of court or judge not included in the judgment
· Motion – application for an order, must be made in court where action is pending
· All motions shall be served and filed 16 days before hearing
a. If notice by personal service, no add-on
b. If notice by mail within Cal., add 5 calendar days
c. If notice by mail outside Cal., add 10 calendar days
d. If notice by mail outside U.S., add 20 calendar days
e. If notice by fax, express, or overnight mail, add 2 days
· Papers opposing a motion shall be filed with court and served on each party at least 9 days before hearing
· All reply papers shall be filed at least 5 days before hearing
· Court can prescribe a shower time
v. CCP 1005.5 – After filing, party can still have a hearing (if party is otherwise entitled to one)
vi. CCP 1006 – If judge unavailable, can transfer order to another judge
vii. CCP 1008 – Moving for reconsideration or renewal
· Any affected party can apply to same judge to reconsider within 10 days
a. Shall state by affidavit previous application, when, what judge, what decision was made
b. Should also show what new or different facts, circumstances, or law are claimed to be shown
· Can make subsequent application for same order on new or different facts, circumstances, or law
a. This is renewal – same motion, but at a later point in time
b. Get to go before a different judge
· Court can enter a different order on its own motion if a change of law occurs
· Violation of this section can be punished as contempt with sanctions
viii. CCP 1010 – Notices
· Must be in writing
· Notice of a motion must state when, and grounds on which it will be made, and papers upon which it was based
a. If parties were not previously served with these papers, they should accompany the notice
ix. CCP 1010.5 – Faxed document could be considered original under rules
x. CCP 1011 – Service of motion
· Personal delivery to party or atty, or
· Atty – leave at office in clearly labeled package, with receptionist
a. If no person in office, between 9 and 5 in conspicuous place
b. If office not open, at atty’s residence (if in same county) with someone at least 18
c. If residence not known or out of county, mail to office if known, or else to residence, if known
d. Otherwise, service may be made by delivering package to atty as designated on court papers, or to clerk of court
· Party – in usual manner
a. Or, at residence between 8 and 6, with someone at least 18
b. If no one over 18, serve by mail
c. If address not known, then clerk of court
xi. CCP 1012 – Service by mail okay where person resides or has office where there is delivery by mail, or where server and recipient have regular communication by mail
xii. CCP 1013 – Service by mail
· Service by mail: USPS in sealed envelope, postage paid, addressed to person to be served, at office address last given, or place of residence
a. Service complete at time of deposit
i. Place of mailing and address within Cal.: 5 calendar days
ii. Either mailing or address outside Cal.: 10 calendar days
iii. Either mailing or address outside U.S.: 20 calendar days
iv. Except: filing notice of intention to move for new trial, notice of intention to move to vacate judgment, or notice of appeal
b. Copy of notice shall bear date and place of mailing, or have unsigned copy of affidavit or certificate of mailing
· Service by Express Mail: USPS in sealed envelope, postage paid, addressed to person to be served, at office address, or residence
a. For overnight, deposit in box regularly maintained by carrier
b. Service complete at time of deposit
i. Extend 2 court days
ii. Same exceptions
c. Copy of notice shall bear date and place of deposit or have unsigned copy of affidavit or certificate of deposit
· Service by fax: permitted only where parties agree in writing
a. Service complete at time of transmission
i. Extend 2 court days
ii. Same exceptions
xiii. CCP 1019.5 – Notice of court’s decision or order
· Prevailing party shall provide notice of decision or order to all other parties, unless notice is waived by all parties in open court (and entered into minutes)
· When it was court’s own motion, court shall give notice as provided in this chapter, unless notice waived
xiv. Hypo – P files motion to compel further responses, hearing set more than 45 days after that.  D says P missed 45 day rule.  But, P’s motion was deemed made when filed and served.
xv. CRC 3.1103 – Law and motion
· Includes any proceedings on application before trial for an order
· Application for order regarding enforcement of judgment, attachment of property, etc.
· Applies to demurrers
xvi. CRC 3.1109 – Notice of determination
· When clerk rules on motion, clerk must immediately notify parties
· If more than 2 parties, clerk’s notification must name moving party, opposing party, and identify particular motion
xvii. CRC 3.1110 – General format
· Notice of motion states order being sought, then first page specifies date, time, location, judge of hearing
· Consecutive pagination, reference to previously filed papers, bound so pages can be easily turned
· Must have tabs below page bearing exhibit designation (and index)
xviii. CRC 3.1112 – Motions 
· Must have: (1) notice of hearing of motion; (2) motion; and (3) memo in support of motion or demurrer
· Other papers can be filed as separate documents, or combined into one
· Must: (1) identify party bringing motion; (2) name party to whom addressed; (3) briefly state basis for motion and relief sought; and (4) if pleading challeneged, state specific portion
xix. CRC 3.1113 – Memorandum
· Must include a supporting memo with facts, law, evidence and arguments, and states/cases/textbooks relied upon
· SJ or SA – less than 20 pages
· All else – less than 15 pages
· Reply or closing memo – less than 10 pages
· Excludes exhibits, declarations, attachments
xx. CRC 3.1116 – Depo
· State name of deponent, date of depo, ony relevant pages of transcript
· Mark in way that calls attention to relevant portion
xxi. CRC 3.1300 – Timing
· All moving papers should be served per CCP 1005
· Court can shorten time
· Proof of service must be filed no later than 5 days before hearing
xxii. CRC 3.1302 – All papers must be filed in clerk’s office
xxiii. CRC 3.1304 – Clerk must post general schedule
xxiv. CRC 3.1306 – Evidence at hearing
· Oral testimony
a. Must be by: declaration, or request for judicial notice
b. No testimony or cross
c. Party can ask permission for oral evidence (except oral evidence to rebut oral evidence by other party), by filing written statement with nature, extent, and estimate of testimony, no later than 3 court days before hearing
i. When statement filed less than 5 court days before hearing, must serve to ensure delivery no later than 2 days before hearing
· Judicial notice
a. Must provide court and each party with copy of material
b. If already filed, must specify in writing what party seeks to be judicially noticed, and arrange with clerk to have file in courtroom for hearing
xxv. CRC 3.1308 – Tentative rulings
· Notice of intent to appear required
a. 3:00pm before hearing – court makes tentative ruling available by phone
i. Court shall direct if it wants to hear oral argument
b. 4:00pm before hearing – party shall notify all other parties by telephone of notice of intent to appear for oral arg.
c. Tentative becomes ruling of court if court has not directed oral argument in tentative, and no notice of intent to appear given
· No notice of intent to appear required
a. Court’s tentative ruling must not require parties to give notice of intent to appear
b. Tentative will not automatically become ruling of court if notice not given
· Only other ways for court to announce tentative rulings: posting calendar note containing tentatives on day of hearing, or announcing tentative at time of oral argument
xxvi. CRC 3.1312 – Submission of proposed order
· Unless parties waive this, prevailing party must deliver proposed order for approval to other parties within 5 days of ruling
· Parties have 5 days to approve or state reasons for disapproval
xxvii. L.A. Local Rule 3.26(a) / Appendix 3.A(b), (h)
xxviii. L.A. Local Rule 3.4(a), (b), 3.5, 3.6, 3.7, 3.8, 3.10, 2.22

b. Particular motions
i. Continuance of trial
· CRC 3.1332 – Motion or application for continuance of trial
a. Must apply for continuance, even if stipulated by parties
b. Continuances are disfavored, so must have affirmative showing of good cause, like:
i. Unavailability of expert witness because of death, illness, or other excusable circumstance
ii. Unavailability of a party because of death, illness, or other excusable circumstance
iii. Unavailability of trial counsel because of…
iv. Substitution of trial counsel, only where substitution is required in interests of justice
v. Addition of new party if:
1. New party has not had reasonable opportunity to conduct discovery or prepare for trial
2. Other parties have not had reasonable opportunity to conduct discovery or prepare for trial
vi. Party’s excused inability to obtain essential testimony, documents, or other material evidence
vii. Significant, unanticipated change in status of case
c. Other factors to consider
i. Proximity of trial date
ii. Whether previous continuance
iii. Length of continuance requested
iv. Availability of alternative means to address problem
v. Prejudice suffered by parties due to continuance
vi. Court’s calendar’
ii. Motion to be relieved as counsel
· CRC 3.1362 – Motion to be relieved as counsel
a. Notice and motion must be directed to client
b. No memo required, but must have supporting declaration
i. State in general terms why motion is being brought
c. Notice and motion/declaration must be served on client and all other parties (personal service or mail)
· Forms #9
iii. Ex parte practice
· Getting a judge to do something on less than regular notice (16 days)
· Emergency or Routine
· Court scrutinizes ex parte applications closely
· General standard
a. Rutter 9:345–349.3
b. L.A. Local Rule 3.26/Appendix 3.a(j)(3)
c. St. Paul Fire & Marine Ins. Co. v. Superior Court
i. TAKEAWAY: Deposition should have been stayed while motion to end depositions was reviewed with full notice, instead of ex parte
ii. P moves ex parte to end P’s depo early, as she had 2 children (this was before the 7 hour limit on depos)
iii. Court grants order without argument, on appeal is reversed since D did not have opportunity to opposed and be heard on motion
iv. Ex parte motions are reserved for when you really need them
v. P also did not seek meet and confer
vi. Most common ex parte orders: shorten time to plead, appoint guardians, doe amendment, substitute service on corporation, authorize service by application
· Special procedural considerations
a. CRC 3.1200–.1207 – Ex parte rules
i. Request for ex parte relief must be in writing and include:
1. Application containing case caption and requested relief
2. Declaration in support of application making factual finding
3. Declaration based on personal knowledge of notice given
4. Memorandum
5. Proposed order
ii. Must identify name, address, telephone of atty, disclose previous applications, and make an affirmative factual showing in declaration based on personal knowledge of basis for granting relief ex parte
iii. Seeking party must notify all parties no later than 10am the court day before the ex parte appearance (unless can show exceptional circumstance)
1. Must give time and place of application, and review sought
2. For UD, can be shorter notice (just has to be reasonable)
iv. Ex parte application must appear (phone okay) except:
1. Application to file memo in above page limit
2. Application for extension of time to serve pleadings
3. Setting hearing dates on alternative writs
4. Stipulations by parties for order
b. Rutter 9:350–9:363
· Particular ex parte application
a. For order shortening time on/special setting of motion
b. CRC 3.1300 – Time for filing and service of motion papers
i. Court, on its own or on motion, can shorten time for filing on good cause
ii. Proof of service must be filed no later than 5 court days before the hearing
iii. Even if late, paper must be filed.  Court can then say it refuses to consider the late paper
iv. Paper submitted before clerk’s office closes is deemed filed that day
c. Controlled depo scheduling – can’t do it if statute says noticed motion, or if it deals with substantive rights, because due process problem
d. Hypo – If you know deponent is getting on plane before 16 days, file ex parte for order shortening time on motion
i. Judge will set expedited schedule that will still allow opposing party some time to respond
e. Rutter 9:364–368.1
iv. Provisional remedies
· TRO/PI
a. CRC 3.1150
i. Party must give notice by a noticed motion or by obtaining and serving an OSC
1. Must use OSC if TRO sought, or if party has not appeared in action
ii. If action initiated same day as TRO or OSC, must file complaint first
iii. Terms of OSC and TRO must stated separately (consistent with due process because court is granting relief at every step)
1. OSC: injunction to be sought at hearing
2. TRO: activities to be enjoined
iv. Moving party must be personally present when requesting TRO
v. Must state if there has been a previous application
b. Hypo – 3rd LLC member has withdrawn funds from bank account and is planning to move into a new office in 10 days
i. TRO: don’t give notice (would go against why getting TRO).  Declaration should come from client, TRO should describe activities to be enjoined
1. Court is granting provisional relief
ii. OSC for PI: court can grant PI 2 weeks after TRO (more time in accordance with due process).  PI lasts until final judgment
1. OSC relates to injunction to be sought at hearing
iii. Serve after TRO and OSC granted (same as service for summons), and file proof of service
c. Bond
i. When granting provisional relief, need some sort of remedy in case filing party is wrong
ii. No bond required for TRO, but court can order it
iii. Bond required for PI (unless indigent, gov’t, domestic)
iv. Consider nature of relief sought, and amount needed to compensate D if TRO is not proper (does not depend on strength of case)
v. Neither TRO nor PI are operative until bond is filed
· Receiver
a. Creditor’s remedy, ex. someone to manage property while landlord goes through suit
b. CRC 3.1175 – Ex parte application for appointment of receiver
i. Applicant must show in detail by verified complaint or declaration:
ii. Nature of emergency and reasons irreparable injury would be suffered during time necessary for hearing on notice
iii. Names, address, telephones of people in actual possession of property
iv. Use being made of property by people in possession, and
v. Show receiver taking property would not stop business
· Attachment
a. CCP 485.010
i. Need to submit affidavit that great or irreparable injury would result to plaintiff if issuance of order delayed until matter heard on notice
1. Danger that property would be concealed, substantially impaired, or made unavailable to levy
2. D has failed to pay debt underlying requested attachment
ii. Have to show probably going to win
· Where to file
a. L.A. Local Rule 2.7(b)(1)(A), (G)
i. General unlimited civil cases and proceedings should be filed in Mosk Courthouse, Depts. 82, 85, or 86
ii. Writes and receivers matters and special proceedings will be heard in Depts. 82, 85, or 86

X. SUMMARY JUDGMENT / ADJUDICATION
a. Hard to get, because of Cal. Const. right to jury trial in civil case
b. SJ – disposes whole case
c. SA – disposes of less than whole case (an entire COA, duty issue, or punitive damages claim)
d. Procedural considerations; difference between SJ and SA
i. CCP 437c 
· Move to SJ if contended action has no merit or no defense
· Can be made after 60 since general appearance
· Notice and papers shall be served at least 75 days before hearing
a. If service by mail within Cal., add 5 days
b. If mailed outside Cal., add 10 days
c. If mailed outside U.S., add 20 days
d. If faxed, add 2 days
· Motion shall be heard no later than 30 days before trial
· Motion shall be supported by affidavits, declarations, admissions, answers to interrogatories, depos, judicial notice material
a. Separate statement to set forth all material undisputed facts plainly and concisely
· Opposition shall be served and filed before 14 days before hearing
a. Separate statement with material facts that are disputed
· Reply to opposition shall be served and filed not less than 5 days before hearing
· MSJ will be granted if no triable issue as to any material fact and moving party is entitled to judgment as a matter of law
· SJ may be denied where the only proof of a material fact is affidavit or declaration of sole witness
· Can move for SA for one or more COAs
a. Procedurally proceeds like a SJ
b. But if you move for SA, can’t later move for SJ unless changed facts
· Within 20 days after decision, can appeal for peremptory writ
ii. CRC 3.1350 
· Motion must contain:
a. Notice of motion for SJ or SA or both
b. Separate statement of undisputed material facts
i. Identify each COA, claim, etc and each material fact in 2-column format
c. Memo in support of MSJ or SA
d. Evidence supporting motion
e. Request for judicial notice (if applicable)
· Opposition to motion must contain:
a. Memo in opposition
b. Separate statement of disputed material facts
c. Evidence in opposition
d. Request for judicial notice (if applicable)
iii. CRC 3.1352 Objections to evidence
· To object to evidence in an MSJ, must submit objections in writing, or make arrangements for reporter to be present at hearing
iv. CRC 3.1354 Written objections to evidence
· Must be served and filed when opposition is served and filed
e. Substantive consideration: standard for granting SJ/SA
i. Triable issue – one where jury could find for non-moving party
ii. Federal court
· FRCP 56 – No genuine dispute as to any material (i.e. outcome determinative) fact and the movant is entitled to judgment as a matter of law
· Rutter Federal 14:240246
· Anderson v. Liberty Lobby, Inc.
a. TAKEAWAY: Materiality is governed by substantive law, and only disputes that are outcome determinative are material
i. Genuine dispute means a reasonable trier of fact could find in favor of the opposing party (using the appropriate standard)
b. D publishes 2 articles labeling P a racist, P sues.  D moves for SJ
c. Court says lower court needed to use clear and convincing standard
iii. State court
· CCP 437c
· Rutter 10:270–272.4
· Material – relates to some claim or defense at issue under the pleadings, and must be essential to judgment
· Broader definition, so harder to get SJ in state court
a. Whereas in federal, outcome determinative
b. Limit motion so only essential facts are set out, otherwise opposing party has more to dispute
· Aguilar v. Atlantic Richfield Co.
a. TAKEAWAY: What P/D must show for SJ
b. P alleges D’s colluded to keep gas prices high
c. If P moves for SJ, P must show every element of COA has been proven, and that there is no defense
d. If D moves for SJ, D only has to negate a single element of COA, or an affirmative defense	
i. Ex. D can present interrogatories to show P does not have evidence
e. If moving party meets burden, burden then shifts to opposing party 
iv. Hypo – D can file for SJ when: 1 or more COA’s without merit, no merit to punitive damages claim, D did not owe duty to plaintiff (courts split on whether duty issue has to be dispositive of entire COA)
v. Hypo – P alleges breach of K, with punitive damages
· Triable issue of fact?  Yes
· Material?  Yes
· SA?  No, because would not completely dispose of COA
vi. Hypo – D moves for SJ where P has no contrary evidence, and D provided declaration
· Triable?  No
· Material?  Yes
· SJ?  Court has discretion to deny under state of mind rule (evidence is based on a declaration, jury usually evaluates witness testimony)
vii. Hypo – Single witness says P ran red light
· Triable?  No
· Material?  Yes
· SJ?  Court has discretion to deny where SJ is based on a single witness
viii. Hypo – P and D each have a witness.  D deposes P’s witness, who says accident was P’s fault
· Triable?  No
· Material?  Yes
· SJ?  P can request time for discovery to develop facts
ix. If SJ motion denied, ask court to specify triable issues so you can preserve your right to appeal
XI. SETTLEMENT MEDIATION
a. Mediation – confidential
b. Settlement conference – not confidential
c. Court-ordered mediation
i. CRC 3.722(a) The initial conference for case management
· Court decides whether to assign case to ADR, set case for trial, or take action re other matters
ii. CRC 3.724(6) Duty to meet and confer
· Parties must meet and confer no later than 30 calendar days before initial case management conference, to consider whether settlement is possible
iii. CRC 3.727(6) Subjects to be considered at case management conference
· Whether parties have stipulated to, or case should be referred to, judicial arbitration or ADR process
· If so, date by which ADR should be completed
iv. CRC 3.728(1) Case management order
· Court must enter a schedule for subsequent proceedings and case management, including referral of case to judicial arbitration or ADR
d. Mandatory settlement conference
i. CRC 3.1380
· Court can set mandatory settlement conference on motion or on its own
· Counsel, parties, and people with full authority to settle must personally attend conference (unless good cause)
· No later than 5 days before settlement conference, each party must submit to court and serve on each party a statement:
a. Good faith settlement demand
b. Itemization fo economic and noneconomic damages
c. Good faith offer of settlement by each D
d. Statement identifying and discussing facts and law
· Court must not appoint the mediator of the action to conduct the settlement conference
ii. Mandatory settlement conference is before a judge
· No confidentiality
· Might get the same judge for trial (can’t unring the bell)
iii. Enforceability of settlement agreement/confidentiality
· CCP 664.6 – If parties stipulate for settlement, court may enter judgment
a. Signed writing outside court, or oral in court
b. Parties can ask court to retain jdx until settlement enforced
· Alternatives to 664.6 (although less desirable)
a. MSJ on agreement to settle
b. Breach of K, K is the settlement
c. Action for specific performance
· Simmons v. Ghaderi
a. TAKEAWAY: Anything said in mediation is confidential.
b. D gives her malpractice insurance permission to settle with P, and all 3 come to an agreement.  D then revokes consent and leaves
c. P tries to present evidence of D’s consent in court, but mediation statute protects D
d. P tries to argue D is estopped, because P presented evidence and D didn’t say anything.  Court says no.
e. No judicial exceptions (no waiver, no estoppel)
· Cassel v. Superior Court
a. TAKEAWAY: Mediation confidentiality incentivizes settlements, so courts will protect even atty malpractice
b. P sues attys for malpractice in coercing him to settle
c. Court holds discussion inadmissible
d. Want to encourage mediation of disputes
e. Seems to mean that lawyers can commit malpractice in mediation without repercussion.  Confidentiality trumps all
f. Mediation could be used as a safe harbor for bad acts (atty could disclose prior mistakes during mediation to make them inadmissible?)
iv. Kitchaven – confidentiality will be the undoing of mediation and create anarchy
· Parties don’t tell the truth, even with absolute confidentiality
· Should adopt the Uniform Mediation Act, which provides sufficient confidentiality
· Important to tailor personality fit of mediator to your case
XII. 
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XII. CASE MANAGEMENT AND TRIAL SETTING
· CRC 3.714
· Case disposition goals
· Goal to resolve all cases within 2 years
· CRC 3.715
· CRC 3.720–730
· Local Rule 3.25(a)–(d), (h)
· Court requires counsel to attend status conference
· Exchange exhibits, witness lists, jury instructions 10 days before trial
· Statement of the case
· Motions in hearing at final status conference (16 days)
· Motions in limine, motions to sever and bifurcate

XIII. DISMISSAL

A. Voluntary
· CCP 581
· (c) P can voluntarily dismiss before commencement of trial
· (a)(6) commences at beginning of opening statement or if there is no opening statement, when first witness is sworn, or when any evidence is introduced, whatever comes first
· CCP 581d
· Forms #10
· Forms #9 Request for dismissal
· 
· Gogri v. Jack in the Box, Inc., 166 Cal. App. 4th 255 (2008)
· JIB enters into new franchise agreement with Haria and Farag, but not Gogri (who refuses to enter general release)
· Gogri files lawsuit against JIB.  JIB files demurrer, gets some COA’s dismissed
· JIB files MSJ.  Gogri files MSJ.
· Gogri then requests dismissal of complaint without prejudice
· Clerk accepted, entered dismissal
· JIB files ex parte requesting Gogri’s voluntary dismissal be vacated because untimely filed
· Court grants JIB’s MSJ, gives JIB attorney fees
· CCP 581: plaintiff can voluntarily dismiss before actual commencement of trial
· Looked at case which said commencement of case was during disposal of pretrial motions
· Timely if files before tentative ruling on D’s MSJ
· In this case, voluntary dismissal was timely, because it was before the hearing of the tentative ruling on the dismissal
· No evidence to show result was inevitable
· Not inevitable because tentative had not yet been finalized
· Can’t get fees if case is dismissed, because there is no prevailing party

Ex. P files lawsuit, D cross-complaint
· If P dismisses, cross-complaint will remain pending
· P must get consent of other party to dismiss entire lawsuit

Ex. P files lawsuit, says each party to bear own atty fees and costs
· D may think it has a fees claim
· P should get consent of D, because P cutting off some benefit to D
· But these dismissals get filed all the time (maybe this shouldn’t be the case)


B. Involuntary
· CCP 581
· CCP 581c
· Hartbrodt v. Burke, 42 Cal. App. 4th 168 (1996)
· D seeks discovery of a tape of a sweepstakes series, P refuses to comply claiming right against self-incrimination
· Discovery referee said P had to produce, for in-camera review and it wouldn’t be used in any other litigation
· P still refuses
· D filed motion for terminating sanction 
· P tries to request dismissal, TC rejects dismissal
· TC granted D’s motion to dismiss with prejudice (i.e., on the merits)
· TC correctly compelled disclosure of the tape
· Inevitable, because P failed to follow prior court order
· So terminating sanction was inevitable (which makes this different from Gogri)
· No evidence of inevitability
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