I. CALIFORNIA COURT SYSTEM

a. Appellate District (6) and Divisions (8). Each division has 4 justices

b. Federal is limited jurisdiction

c. States are General

i. Still talk about SMJ in a way (classifications)

II. CLASSIFICATION

a. Before 1998

i. Municipal v. Superior

ii. After 1998, courts were unified

iii. Retain distinctions and call it limited and unlimited

1. Called unlimited because any type of relief, full monopoly of procedural devices
2. Limited

a. Discovery limited

b. 25k judgment max cap

c. Cannot determine title to property

d. Fewer rights to PI and declaratory

e. Appeal limited (appellate division of superior court. See 86, 90-100.

f. Before it used to be transferred under municipal system, now reclassified but judge keep

b. YTUARTE: P has to prove possibility that he or she will recover more than 25k
i. FACTS: Car accident, prayer for relief was greater than 25k. Court moved OSC as to why not reclassify from unlimited to limited. Denied reconsideration. P then file motion to reclassify. Court denied then P appeals. P came back with new evidence. Medicine and rehab.
ii. 403.040: Motion for Reclassification
1. May file motion within time allowed for party to amend pleading. Defendant may fil within time allowed for party to respond to initial pleading. 

2. If file after, court shall grant if

a. Case is incorrectly classifed

b. Good case for not filing earlier

i. Ie to allow for justice assuming DP rights of parties respected

iii. Petition for Write of Mandate is discretionary as opposed to right 

iv. Standard of Review

1. In theory de novo for legal questions

2. For Abuse of Discretion reverse when beyond realm of legal possibility
a. An error of law

b. So would be de novo?

c. CoA made mistake calling it abuse of discretion

v. RULE: Reclassification appropriate only when ABSENCE of JX is apparent or clear matter will NECESSARILY RESULT IN VERDICT BELOW.

c. STERN: No obligation to hold hearing but must prove notice. Consequences of reclassification are very severe thus DP implicated. 
i. SUMMARY: Client of accounting firm sued for fraud. Also has class action claim. Raise sua sponte re reclassify but no notice.  To determine, look at: prayer for relief; arbitration awards; settlement recommendation.In non class action contexts, can't aggregate unless ONE P satisfies. Cross claim by D if exceed then can be unlimited

d. Reclassification
i. Motion

ii. Sua sponte

iii. Stipulate

iv. Cross-complaint (DIFFERENT FROM FED COURT

v. Can reclassify in time allowed to amend pleadings unless good cause

vi. Accounts for punitive damages too

III. PERSONAL JURISIDCTION
a. Theory

i. If not present in state Court still have Jx if meaningful relationship with the forum that makes it fair

b. 410.10 Long Arm Statute: A California court may exercise jurisdiction on any basis not inconsistent with the Constitution of this state or of the United States

c. 3 Prong (Federal Rule Valid)

i. Purposeful availed themselves of the forum benefits (protection of law of forum (police, tax))

1. Calder: Intentional tort expressly aim causing harm with knowledge brunt of harm felt in forum state
a. Prof Note: Calder is terrible because point of avail does not match. Another way to ask if contact is meaningful enough

ii. Controversy related to claim or arise from D’s contact with forum

1. Substantial connection. CA

2. But for. 9th Cir

iii. Complies with fair play and substantial justice (if P meets first D, then D’s burden to say it doesn’t meet 3rd) aka Reasonableness
1. forum State’s interest in adjudicating dispute

2. P’s interest in convenient & effective relief 

3. interstate interest in efficiency 

4. interstate interest in substantive social policies

d.  418.10 Motion to Quash Service of Process 

i. Has to be first thing you file. On or before last day to plead or good cause.
ii. Difference with fed court

1. Quash not dismiss

2. e: can also file simultaneously (but not combine) with an answer. Have to file separately

3. Let's say you don't answer but quash is denied, may follow c and b: extends time to answer 15 days AFTER DENIAL Alternatively, can petition for a writ 10 days after service of denial or within more time with good cause not to exceed 10 days. If petition, has until 10 days after mandate proceeding final. May extend for an additional period not to exceed 20 for good cause.  
4. Not deemed to have appeared until writ conclude

a. See also 1014

e. PAVLOVICH

i. FACTS: CSS is a system used to encrypt and protect copyrighted motion pictures. CSS prevents playing or copying of copyrighted motion pictures on DVD's without algorithms and keys. P is a nonprofit trade association organized under Delaware with principal place of business in CA. Was created in 12/98 to administer licensing of CSS technology. In 9/99, P hired staff and in 12/99 began administering licenses. D is a resident of Texas. He studies at Purdue. D does not reside or work in CA, never had a place of business, telephone listing, or bank account in CA and has never owend property. D did not solicit any business in CA or has any business contacts. D was founder and project leader of LiVid. It only provides info. Goal is to improve Linux. To reach the goal, project sought to defeat CSS and enable decryption and copying of DVD's containing motion pictures. LiVid posted source code of a program that allowed users to circumvent as early as 10/99. He knew that the program was derived from CSS algorithms and that reverse engineering was probably illegal. He heard about an organization but did not know it was P or that P had place of business in CA.  P sued D for misappropriation of trade secrets. D moved to quash service of process contending lack of Jx. CoA found he met calder test.
ii. Website’s Relevance to Availment Prong
1. Business

2. Passive posting

3. Middle is interactive where can enxchange info

iii. Claim need to be meaningfully related to D's contact in the forum (trade secrets and harm to industry here)

iv.  Re targetting

1. Court focused on whether P targeted state (he didn’t, thus failing Calder)
2. Prof Note: But remedy was injunction and he was warned about suit when filed?

f. HUNT: Reluctance to enforce JX over out of state buyer
i. FACTS:  Janetter operates a hairstyling salon in Maryland. She needed financing to buy equipment. She eventually signed and deliver a lease and guaranty. P was the named lessor. Equipment was never deliver to D but P demanded payment. Call was her first contact with P. P had an office in Escondido and sued Ds in San Diego Superior.  
ii. RULE: Courts will enforce forum selection clauses contained in a contract freely and voluntarily negotiated unless unfair or unreasonable. Clause in adhesion contract is enforceable even though D did not actually read it as long as clause provided adequate notice that he was agreeing ot jx cited in contract.
iii. REASONING: P argues Ds had minimum contacts or consented through forum selection clause. Under minimum contacts, jx is impropoer. Courts have refused jx when an out-of-state resident's only contact with CA is a SINGLE PURCHASE FROM A CA VENDOR FOR GOODS FOR DELIVERY OUT OF STATE. Re clause, there was not adequate notice. Clause recites only that D agree to jx in "applicable jurisdiction." This alone does not id CA. Thus the documents elsewhere need to define applicable jx as CA. Paragraph 18 cited by P discusses governing law. It defines applicable jurisdiction AS USED IN THIS PARAGRAPH where holder of lessor's interest maintains principal office. But the paragraph is a choice of law provision and is expressly limited to paragraph 18.

g. In fed court, if denied personal jx dismiss motion, then case must be fully litigated. In CA, mover can petition for writ of mandate like a interlocutory appeal
IV. 410.30 Forum Non Conveniens. Different to fed in that court can raise it. In the interest of substantial justice, an action should be heard in a forum outside the state, court shall stay or dismiss

a. Adequate alt forum (threshold q) in another state or county, ie CA require jx so that a valid judgment can be obtained
b. Balance of private and public interest weighs in favor of dismissal

i. Private Interests

1. access to sources of proof (residence of parties, witnesses, location of physical evidence)

2. costs of obtaining attendance of witnesses; 
3. availability of compulsory process for attendance of unwilling witnesses. W
ii. Public Interests

1. administrative burden on courts

2. local interest in controversy 

3. familiarity of bench w/ law 

4. burden of jury duty on unconnected jurors
c. Cal Court has jx (otherwise it would be dimissed)
i. A court like to keep (ie stay) instead of just dismissing

ii. Preference for Cal P to choose cal forum

d. May not use 418.10 if party made a general appearance 1014 

i. Not exhaustive

ii. Effects motive

V. SERVICE
a. RAMOS v. HOMEWARD

i. FACTS: P sued D regarding foreclosure of a deed of trust on P's home. A server attempted to serve D at an office D operated in Irvine. Server asked to speak to whoever was in charge, and a woman responded. Server handed her documents but she said she could not accept. Sever then mailed a copy of the summons and complaint to D at Irvine address, but designation with Secretary of State is Los Angeles. Copy was not addressed to any officer. P's counsel received in mail the summons and complaint that had been served to Irvine with message that says send to agent in Dallas. Counsel sent letters to P's legal department. 

ii. RULE: Service defect is de novo but substantial compliance is reviewed for abuse of discretion.  416.10 permits service on an individual or entity designated as agent; one of 11 officers or manager, person autohrized, authorized by Corporations Code, leaving in his or her office a person specified in 416.10. But if proof fails to identify such a person, proof of service ids defective. 
iii. SUBSTANTIAL COMPLIANCE: Although not identified in proof of service, person to be served actually received summons. In this case, D had to show despite failure to address to mail to one of the persons to be served on behalf of D, summons was actually received. Provisions should be construed liberally to effectuate service and uphold jx if actual notice has been received (in corporations context one of the persons to be served actually received). Lack of actual notice must not have been caused by avoidance or inexcusable neglect. 

iv. REASONING: D does not assert that service was on one of the authorized people. Proof did not identify. Only person identified on proof is D itself. Receipt here is by an unknown employee. According to D, none of the officers specified are located at Irvine. D had no notice of complaint. D provided Secretary of State with a agent of process well before P used.
v. CLASS NOTES: If don't know who officers are, just put that on the mail. Lawyer. didn't try. Possibly no good faith. No notice anyways. If default judgment and defect is not served or absence of JX there is no time limit on motion to vacate (if there is there is basically a violation of due process)
b. YAMAHA v. MOTOR

i. FACTS: P was allegedly injured when he was riding a Yamaha Rhino on 12th birthday. He sued YJ and YA. P served YA and tried to serve YJ by serving YA through YA's agent. YJ filed motion to quash, arguing that YA is only a subsidiary, thus service should be made through Hauge Service Convention. YA is YJ's wholly owned domestic subsidiary. 

ii. RULE: An attempt to serve process on a foreign corporation by serving its domestic subsidiary, which under state law, is the foreign's involuntary agent for service was compatible with Hauge Service Convention. If under state law, service did not necessarily y require transmittal of relevant documents Hauge did not apply. See Schlunk (under Illinois state law make involuntary agent if closely related.

iii. REASONING: Code 416.10 governs how to serve corporations and say may be served if authorized under Corporations Code 2110 or 6500. 6500 was repealed and replaced by 2110 in 1975. Because it did not become effective until 1977, the 6500 as in effect in 1976 could still work. Thus an authoritiave construction of 6500 by a 1959 decision works. 

iv. In Cosper, a police officer whose reolver exploded sued a MA corporation. It had no agents in CA, but it did have a contract with a CA representation to rpomte products. Service on representative was sufficient because he was the "general manager." Court held representative had ample regular contact so that it was reasonable certain representative would apprise manufacturer. Compared to Cosper, relationship is much stronger here. YA has exclusive arrangement to sell. Cosper has not been abrogated by statute so much follow it.
c. WAYS TO SERVE

i. 415.10 Personal Delivery

ii. 414.10 Who may Serve

1. At least 18 and not party
iii. If don't accept, there are rules against bad faith

iv. 415.20b Leaving Copy a Office, Dwelling House, Usual Place of Abode or Business, or Usual Mailing Address; mailing copy; private mail boxes only if cannot be personally delivered
1. 4 attempts is reasonable

2. Fed law gives option, but CA have to try personal first
3. When leave at mailing address, must be on someone at least 18

4. After leaving, MUST MAIL by first class postage prepaid
v. 415.30 Mail

1. Summons and complaint mailed to person to be served with TWO COPIES of notice and acknowledgement and a return envelope, postage prepaid, addressed to sender

2. Risky because D have to acknowledge

a. In fed court they call it waiver

3. P can receive fees if after 20 pays of mailing D does not return acknowledgement
vi. 415.40 Outside State 

1. May be served in manners specified in article or by sending summons and complaint by first class mail postage prepaid, requiring a RETURN RECEIPT. Can also use rules of the outside state
vii. 415.50 Publication 

1. Can be done by publication if court determines cannot with reasonable diligence be served in another matter and either
a. Party to be served is necessary or propert party to action

b. Party to be served has or claims interest in real or personal party in this state that is subject to JX of the court

c. Must likely give actual notice. 
viii. 416.10 Corporation 

1. Agent designated for service
2. Officers: president, ceo, other head, a vp, a secretary or assistant secretary, treasurer, assistant treasurer, controller or chief financial officer, general mangers, or person authorized by corporation to receive process
3. If corporation is bank, to a CASHIER OR ASSISTANT CASHIER
4. 415.20: Can just substitute
a. Officer where they work

ix. 413.10: Also comply with Hague Convention

VI. VENUE
a. 392 local action real property
i. If real property, county where real property is situated

b. 395 Proper Court for Transitory Actions, ie anything that is not local action

i. Preferred criteria is residence(domicile) of D. Presumption is that P assumes that P picked a proper court

ii. Also proper is where injury occured

c. If valid for ANY defendant than venue is valid

d. If mixed relief of transitory and local, Court has to decide main relief. If multiple causes of actions, transitory controls
e. Personal injury is PHYSICAL in California
f. For Corporation, assumption is CA, other have to register and designate, if not can be sued in any county

g. When P venue is wrong

i. Fed rules allow for dismiss but tendency is transfer

ii. No dismiss motion in CA

iii. § 398 read with 396b

1. Want parties to stipulate
2. If not then most accessible

h. 396b Courts having JX but not Proper
i. Time limits is time he has to answer demur or move to strike

ii. If answer is filed then Court can keep even if improper court if justice promoted. With an answer Court can figure out who witnesses are

i. 397 Changing Place of Trial
i. Can change if not proper court, impartial trial cannot be had, convenience of witness and ends of justice promoted, no judge qualified

ii. Won't waive if don't file within time to answer

iii. Doesn't talk about right or wrong venue

j. 398 Where to Transfer
i. Ids where the case should go if ordered transfer under 397 b, c, d (ie not because it was improper court), transfer by stipulation. If not stipulation, shall be transferred to nearest or most accessible court where the like objection or cause for making order does not exist. 
ii. If commenced in improper court, then transfer to proper court
iii. The suggestion is if initial venue is proper can go anywhere even if not proper?

k. If venue is improper, them must go to prop
l. BATTAGLIA

i. FACTS: P is a wholesale food distributor. P supplied food products to D's restaurants. D agreed to a minimum purchase volume of 15 million annually from P. The agreement contained a venue selection clause that provided any litigation related to or arising from Agreement may be brought only in a state or federal court located within Orange County. D tried to change the purchasing volume. D unilaterally terminated the agreement. P sent D an invoice which D did not paid. P filed a complaint in San Diego County. D filed a motion to transfer which the court eventually granted. 

ii. RULE: Proper place for trial is fixed by statutory scheme. 395.5 applies since D is corporation. Generally, P has choice of where to file. Presumption that county which P chose is proper county. Burden is on party seeking change to defeat P's presumptively correct choice. 

iii. REASONING: P relied on General Acceptance and said that ALL venue selection clauses are void as contrary to public policy. In the case cited by P, there was only one proper county, Alameda. Thus P brining action in San Francisco under selection clause was invalid. In Alexander, trial court concluded that venue was proper and denied D's motion to transfer since Santa Clara was one of possible venues. In case here, the clause selects a permissible county since Orange County is D's principal place of business.

iv. Clause in General acceptance was invalid because it attempted to set venue in a county that was IMPERMISSIBLE. A venue selection clause that attempts to vest venue in a county that is not proper under scheme may not be given effect. Void only insofar as it disrupts statutory venue provision

m. PAESANO: P filed in Mono County. The claim concerns an automobile accident that occurred in Mono County. P argue that an impartial trial cannot be held in Mono County. The Trial court denied saying 394, a mandatory provision (claims against county will be in county where injury occurred) precludes 397. So trial court didn't address it. But this theoretically means it can be tried in the county even if impartial trial cannot be held. Court is under a duty to hear and determine merits of all matters properly before it which are within JX and mandate may compel that duty.
n. LIEBERMAN

i. FACTS: P sued D because of an accident when a van rolled over. Sued VoA for products liability and negligence and state for dangerous condition. VoA answered complaint and P dismissed case against state. VoA moved to transfer due to convenience of witnesses but was denied. VWAG was served and filed a cross-complaint against state. State move to transfer under 955.2 and VoA joined that motion, WITHOUT offering any new evidence. Court said VoA couldn't do that. Denied because CA wasn't a D. CA then moved to transfer under 397 regarding witnesses. VoA again joined. P also said his disability would inconvenience him. Trial court granted motions of CA and VA to transfer venue from LA County to Inyo for convenience of witnesses. P moved to reconsider saying court shouldn't rule before answer by CA but was denied. 

ii. RULE: Court may not consider convenience of parties or their employees unless called by adverse party instead of employer. Can consider when it's re parties ability to attend trial. 

iii. REASONING: Trial Court tried to say that VoA was an adverse party, so considering employees of CA was proper. But CA named these employees and thus were calling on their behalf. Since VoA joined CA's motion, denial of CA's motion defeats VoA. Proper to consider P's convenience. In a case like this jury should be able to see P.
o. PROF NOTES

i. Is motion to stay or dismiss under FNC is general apperance?

1. There is likely an appearance because you are by definition saying that the court does have PJX

2. Compare with motion to transfer which is a general appearance

a. But not a transfer because you want to stay or dismiss because you want to file elsewhere

ii. In CA, the forum is the state, which is not the same as venue

iii. Battaglia

1. Doesn't 396b basically say court could keep since they stipulated?
2. 398 basically says forum selection clauses are ok
VII. PLEADING
a. When filing a complaint, what does it have to have?

i. Fed short and plain statement says entitled to relief

b. 425.10 Cal Fact Pleading

i. Statement of facts

ii. Constituting Cause of action

1. Break down a right into its elements to see if facts line up

2. Set of operative facts that give rise to ONE PRIMARY RIGHT

3. Compare Fed one or more rights of action

iii. Ie id right, break it down, line it up

iv. Tqibal made it to the same but used to be just notice

v. Demurrer sustained only if cannot any legal theory

vi. Facts presumed true

vii. Fraud: Common law require particularity

viii. Must indicate amount sought in relief unless personal injury or wrongful death, amount shall not state

c. 425.11 Statement of Damages

i. D may request statement of damages
1. Didn't want D to be embarrassed by amount, so not worried when D request
2. If so, P has 15 days to respond
ii. If default, then P needs to give notice of damages
iii. Serving
1. If not appeared, serve as if summons

2. If appeared, may serve on attorney or party if they appeared without attorney
3. Allows for recovery for punies in default judgment if served under 425.115

4. If want punies in PI, follow 425.11 and 425.115
d. 425.115 Punitive Damages

e. 425.13 Health care

i. Can't ask for punies unless premium

f. 430.10 Objection

i. Demurrer: Raise defect on face of complaint

1. Considered a pleading not motion

2. Answer goes outside complaint

ii. All the other are special demurrer and waivable
1. P has no legal capcity to sue

2. Another action pending

3. Misjoinder

iii. 430.40 Demurrer; time

1. 30 days after service

2. Within 10 days after receiving an answer, may demur an answer
g. 430.41 Meet and Confer

i. experiment see h expiration

h. 430.80 General demurrer: A and e

i. Court has no JX

ii. Pleading does not state facts sufficient to constitute cause of action

iii. Up to trial can file

i. 3 chances to amend in addition to freebie before responsive pleading

j. BOCKRATH v. ALDRICH
i. FACTS: P, now deceased, contracted cancer while working at Hughes Aircraft. He named at least 55 Ds for negligence, SL for failure to warn and design defect, ultrahazardous activity, fraudulent concealment, breach of warranty, and battery. Complaint is long and rambling. Now on the SAC. 

ii. RULE: In ordinary personal injury, can plead causation specifically and generally. Fraud require particularity. Must plead SPECIFIC facts affording an inference one caused the other when facts of negligence and injury do not NATURALLY give rise to inference of causation. 

iii. In Rutherford, addressed PROOF of causation in Products Liability actions. P must prove products were a substantial factor. Because it's complicated, standard of proof is a reasonable medical probability based upon competent expert testimony that D's conduct contributed. Requires cause be more than negligenge or theoretical. May allege in conclusory fashion if knowledge is limited. 

iv. REASONING: The complaint was inssuficient. But because it was filed more than a year before Rutherford, will give P chance to fix. See bottom of 5 for list of required allegations. Understandable for D to worry about overbroad litigation, but there are deterring factors like sanctions. Can't assume that P should have used Doe and didn't know identities. Lack of personal knowledge is not an admission in a complex case.
v. ROADMAP

1. P must allege exposure to toxic materials (most and perhaps all inadequate)

2. P must identify each product that allegedly caused injury

3. Must allege that as result of exposure, toxins entered

4. Must allege specific illness, and that each toxin that entered was a substantial factor

5. Must allege that each toxin was manufactured or supplied by a D.
k. DCHWAB v. HOMES

i. FACTS: P is deaf and uses a signal dog. But D supposedly did not provide P with housing due to the disability. Complaint alleged mental and emotional distress for FURTHER MONETARY and PECUNIARY LOSSES AND DAMAGES with punies of 50 k. D defaulted. Court granted motion to set aside default and default judgment. 

ii. RULE: P may not take default against D without giving D actual notice required by statute. When default, relief cannot exceed that demanded in his complaint. In Personal injury and wrongful death cases, must give D notice of amount of special and general damages sought. Don't need for emotional distree when incidental is not personal injury action. Thus general rule is default judgment is limited to damages which D had notice. Can't go too far with idea that meeting jurisdictional meeting is notice. 

iii. REASONING: P say their case is not for personal injury or wrongful death. But the complaint shows that distress is not incidental. P's argument regarding jurisdictional minimum proves too much. It opens D up to unlimited liability assuming default.
l. 446 Verified Pleading
i. Sign: attest reasonable research

ii. Could be sanctioned

iii. Verification? Say true to your personal knowledge, basically an affidavit

iv. Why verify: force verified answer

v. Does structure mean apply only to state? No, it's a general rule
m. 452 Pleadings Liberally Construed
n. 469 Variance

i. Proof differ from allegation in complaint

ii. Only one that matters are the material ones

1. Actually misled

2. To party's prejudice

3.  Regarding the merits

iii. If material variance, may order amendment
iv. Why order? P may have waived an amendment

v. See Blumental ladder direction: no prejudice and doesn't change theory of recovery
o. 470 Immaterial

i. Found according to proof shown (in complaint)

ii. Immediate amendment (ie in minutes)
p. 471 Failure of Proof is not Variance
q. 472 One free Amendment before Answer
r. 472c Sustained Demurrers
i. Can appeal demurrer without leave to amend even without objection at trial court
ii. If no rule would require motion to reconsider

iii. 4730474 why separate default rules

1. Want options since we care about merits
s. 473 Amendment; Relief from Judgment
i. A: may allow to amend to correct a mistake

ii. B: Relief from Judgment, Dismissal, Order, or Other Proceeding

1. Mistake, inadvertence, surprise, or excusable neglect

2. Has six months after entry of judgment

3. If relief granted on attorney’s affidavit of fault, fees for opposing counsel

4. If untimely, Court can use inherent Power under 128 to correct mistakes.

iii. D: Void Judgment. 

VIII. AFFIRMATIVE DEFENSES
a. Statute of Limitations: Can find specific limitations period for each type of action in the code
b. 474 Doe Defendant

i. If P does not know name, may use doe. 

c. FULLER v. TUCKER

i. FACTS: P was admitted to hospital for bladder lift surgery. D administer an anesthetic during surgery. No one discussed risks and complications of anesthesia to her. Afterwards, P noticed extreme weakness in her right leg and suffered nerve damage. P filed a medical malpractice complaint. AFTER SoL EXPIRED, P filed a Doe Amendment naming D. D argued SoL. D said P was not ignorance of his identiy, but offered NO EVIDENCE to support the finding. P argues that she didn't know D as the time. Trial court said SoL accrued. There was a separate trial regarding SoL that D won. P's motion for new trial was denied.

ii. RULE: 474 says that when P doesn't now D, she may designate them as a doe and amendment later. 474 is liberally construed. Only relevant inquiry is what P ACTUALLY KNEW at time original complaint was filed not diligence. After doe service, P has 3 years to identify D. 

iii. REASONING: Trial court erroneously applied standard for accrual of a cause of action NOT an amendment. SoL starts when cause of action accrues. Trial court used wrong standard and made findings that were not supported by evidence.
d. NORGART v. UPJOHN

i. RULE: General rule for when accrual of a cause of action sets date as time when cause of action is COMPLETE WITH ALL OF ITS ELEMENTS. IE date is time when under substantive law, wrongful act is done. Elements generally referred to by sets of terms such as wrongdoing or wrongful conduct. Discovery rule postpones until P discovers or has reason to discover cause of action (suspects or has reason to suspect factual basis). Under jolly, it basically required a factual basis in its lay understanding. Don't need specific facts. Under Benson, may have reason to suspect even when don't know identify of D since identity is not an element. Consent judgments appealable when used to facilitate appeal, otherwise can't appeal (look to intent of parties).

ii. PRELIMINARY MATTERS: Consent judgments alright because used to faciliate appeal. Invited error does not apply because D did not mislead trial court into making a wrong ruling. Its intent to faciliate appeal was clear.

iii. REASONING: CoA ruling overturned. P was 5 or 4 years to late. P had reason to suspect there was wrongdoing. P after investigated and "formed a belief." The drug had the precautions on it, so particularized to D anyways.
e. JOLLY

i. ISSUE: May a P who is unaware of any specific facts establishing wrongful conduct delay brining action until she discovers those facts, and can a claim be revised due to Sindell

ii. FACTS: P was born in 1951. In 1972, she learned her mother had taken DES and it COULD lead to injuries. P was aware OR AT LEAST SUSPECTED her condition was due to DES. She attempted to discover manfucaturer. In 1978, P learned of pending suits. In 1980, CA decided Sindell re fungible drugs. D moved for summary jdugment. P said SoL doesn't trigger until she learned of sindell. 

iii. RULES: Ignorance of legal significance of known facts or identiy of D would not delay running of statute. Runs when P suspects or should suspect that her injury was caused by wrongdoing, that someone has done something wrong to her. Change in law, either by statute or case law does not revive claims. 
iv. POLICY: One is against P sitting on rights. Other is repoes for D. 

v. REASONING: P argues Sindell basically created a new claim. D says Sindell just shift burden. Case is more than burden shifting, but not a new tort. New precedent won't revive claim. P could still bring even if bad precedent in effort to change the law. P also argues American Pipe, a federal class action that held that denial of class cert tolled SoL with respect to individual members. Not applicable here. First rationale is to protect class action device. 2nd rationale is Court not worried about Ps who sleep on rights hwne someone steps forth. Courts focus on different rationales. Ratoinales not implicated here because does not put D on notice on subtance and nature of P's claims nor service further economy. Personal injury vary greatly, so notice or economy not implicated.  
vi. AMERICAN PIPE: When class action status denied solely because of failure to show numerosity to make joinder impracticable, commencement of original suit tolls (from commencement to denial) for all puported members who make timely motions to intervene after court denies class vert.
f. BUSH

i. FACTS: P sued Statefarm for bad faith failure to pay benefits and that P suffered emotional distress from it. P also sued D for meldical practice and that injuries arose from side effects of drug prescribd in treatment of emotional distress. P settled bad faith claim with SF and assignment of SF's claims against D. P THEN FILED THIS SEPARATE complaint for amount paid by SF which is attributable to D's comparative fault.  D demurred saying failure to state a claim or that it should be abated. 

ii. REASONING: There is a system of comparative fault for tort claims. CA allows for rights to sue to be assigned away. D argue collusive, but D is not exposed to any greater liablilty that it what would have been case without assignment (P can only recover from D what D would have owed SF anyways). D say actions are the same, but they stem from different primary rights. P's right against bodily injury and SF's freedom from disproportionate liability. Any potential preclusion is issue. There may be some anomaly regarding P recover more than P would have, but law likes settlements. D used a case that was overruled. P shouldn't recover more than entitled, but we like settlements.

IX. SLAPP
a. 425.16 Anti-SLAPP Motion
i. To chill

ii. b(1): cause of action against a person arising from any act of that person in furtherance of the person’s right to free speech
1. Similar to supplemental jurisdiction?

2. Basically same set of nucleus of operative facts

3. Policy: don't want to allow intimidation

iii. 425.16 e Nonexhaustive Public Issue
1. 1 and 2 are easy since Gov is looking at it, state sanctioned: any wrriten or oral statement or writing before a legislative, executive, or judicial proceeding or in connection with such proceeding

2. 3 public forum: statement in a place open to public IN CONNECTION WITH AN ISSUE OF PUBLIC INTEREST

3. 4 catchall: any other conduct in furtherance of exercise of free speech IN CONNECTION WITH PUBLIC ISSUE

iv. If first prong met, burden shift to P to show probability will prevail

1. Reasonable probability of success

2. Minimal merit

v. Grant or denial is immediately appealable

vi. Why in addition to demurrer?
1. A device to look at evidence too

2. Also must award money, make you whole

3. P MUST include affidavit unless verified complaint, typically can't just rely on complaint otherwise it would be basically demurrer

vii. When file?

1. 60 days after service of complaint or later time deemed proper

a. Why 60 days? Keep cost to minimum

2. 30 days after service for answer

3. Draft answer in mind of anti-slapp

viii. When filed

1. Case frozen (no discovery) unless good cause

ix. Fees and costs

1. P can recover if motion is frivolous
2. D MUST get fees if win

x. Grant

1. Dismissed with prejudice

2. No amendment of complaint

xi. New facts?

1. Motion to reconsider 10 days

2. 473b or equitable relief?

3. 1008 for reconsideration with 10 days of service of court order

b. 425.17: SLAPP was Abused
i. b Public Interest Exemptions (ENTIRE CASE HAS TO BE IN PUBLIC INTEREST)
1. Right Affects Public and Relief benefit public
2. Private Enforcement Necessary

3. and IDENTICAL (injunctive and declaratory) to Public
ii. c Commercial Speech
1. Business

2. Speech is selling product

3. Audience is customer or potential

iii. Also exempted: Illegal as matter of law. Not in statute, but Legislature’s inclusion in SLAPPack shows approval. 
iv. d lists situation where b and c don’t apply: Just because commercial does not mean commercial speech (books, movies, etc)
c. 425.18: SLAPPback
i. D in former case file that won on a SLAPP motion files a claim against P. Former P can file a SLAPP. 
ii. Much more favorable to new P (Former D)

1. Longer time: Within 120 days after service of complaint or discretion for 6 months
2. Discovery not automatically stayed
3. Not immediately appealable

iii. Different than malicious prosecution
iv. May challenge grant or denial via writ 20 days after service of denial
v. Why Slapp a Slappback? Was said in court
vi. Does not apply when illegal as a matter of law

d. LENNAR
i. FACTS:Ds bought homes from P. Ds signed an indemnity clause. Ds sued in federal court. Melissa Young did not join federal litigation (but her husband did). P sues now for express contractual indemnity. Trial court grants. P ask for clarification, trial court says apply to MY as well.

ii. RULES: Moving party first bears burden of establish prima facie case that P's cause of action arose from D's actions in furtherance of the rights of petition or free spech. Critical point was whether P's action WAS BASED ON such act. Then P bears burden to establish probability that he or she will prevail on merits. Accept as true evidence favorable to P. Statute applies to ANY ACT, and may be invoked by one who did not personally engage. 

iii. REASONING: P agrees arise from act in furtherance. But says it shouldn't apply to MY because she wasn't a party. But her interests are aligned with her husband. Court uses Community Property theory. Motion by P was basically a reconsideration motion which allowed MY to attach a declaration. Regarding deadline argument, that's a deadline to file a motion not evidence, plus court has discretion if late anyways. P cannot how likelihood to win on merits because unconscionable. Low on procedural but high on substantive.
e. BLANCHARD

i. FACTS: D obtained customer lists identifying those who purchased decryption devices to pirate DirectTv programs. D sent demand letters to those individuals. P sued alleging violation of UCL, interreference with right to be from insult etc, and extortion. P says the DEMANDS are basically extortion and none of the equipment is illegal. D filed a special motion to strike. P only address second prong. Trial court grant on grounds that the letter was privileged. D has filed lawsuits against others (600) and won plenty. 

ii. REASONING: On appeal, P tries to use 425.17 to exempt themselves from a SLAPP motion. But did not meet second and third prongs of the exception. Successful claim would not enforce a public right. P only attack this specific demand letter, not demand letters in general. P fails 3rd because claim is personal and P seeks accounting and restitution. P argues sheer number of lawsuits mean public interest but that's not necessarily the case plus P fails 3rd. 

iii. P cannot succeed due to litigation privilege. P says in bad faith letter because there was a sheer number and D hasn't sued many people. But D managed to show that It sued 600 people with plenty of wins. Plus D need not sue anyone. Can settle etc. Case is distinguishable fom Furhman because D showed it sent and filed lawsuits. 

iv. RULE: for 3rd prong saying private neforcement is necessary and places a disproportionate financial burden on P in relation to P's stake, the less direct or concrete a personal interst someone has the more likely he or she will satisfy.
v. LITIGATION PRIVILEGE: protects publication or broadcast in any judicial proceeding. Applies to any communication (1) made in judicial or quasi-judicial proceeding; (2) by litigations or other participants authorized by law; (3) to achieve objects of litigaitons; and (4) to have have some connection or logical relation to action. 

f. DYER

i. FACTS: D Childress went to USC film school with P. D wrote Reality Bites. P portrayed as rebellious slacker. D says film addressed issues facing Generation X. P sued for defamation. SoL ran for original movie, but P sued after 10th anniversary edition. Customers of P asks if this was him. 

ii. RULE:  look to specific nature of speech to address whether act in furtherance. P need not be a public figure. Extent of publication not determinative. 425.17 does not exempt, just say D may move for strike. 

iii. REASONING: All movies involve free speech, so look at specific nature to address public significance. Cases of films relied by D are distinuighsable since those Ps thrust themselves into limelight. D argues generation is a public issue. P need not be public figure, but the use of P's name here is not a public issue.
g. INGELS

i. FACTS: D produces a radio show. D addressed various topics. P likes to call in. One time he tried to call in but told he was too old. They let him on though and P elected to talk about his age. P then sued under Unruh Civil Rights Act and UCL. Trial court granted because can't win Unruh so in turn can't win UCL. 

ii. REASONING: In furtherance of act connected with public issue; falls under 3 and 4. P tries to argue exemption under public interest. But he tries to recover damages personal to himself. But even if met. d(2) says b won't apply. Radio basically news media. 

iii. P does not have reasonable probability to prevail on merits. Age discrimination is covered under Unruh, but show had freedom to associate under the First Amendment therefore it may excluded callers, so no probability of success Might be different if for example denying ads.
h. FLATLEY

i. FACTS: P is a well known entertainer. D allege that P raped her. D sends many threatening letters. P sues for civil extortion, IIED, etc. D files anti-SLAPP. P Attach declarations showing the underlying encounter seems pretty consensual. The letters talk about lawyers having a lien on recovery, going after personal assets, disclosure to public, seven figure demand, require P to pay "sufficient" payment. 

ii. RULE: D need not establish first that it is protected. Just have to meet typical burden. P can then show illegal as a matter of law. SLAPP does not apply when D concedes or evidence conclusively establishes that the assertedly protected activity was illegal as a matter of law.
iii. REASONING: Not all activity is constitutionally protected. In Paul, P was a city council member but D illegally interfered with election. Thus the activity was not protected even though it is an act in furtherance of right re a public issue. Ie protesting is ok but burning buildings is not. D argues saying because lit privilege, then protected activity. That is not necessarily the case. Although it may prevent lawsuits, SLAPP is a different statute. Ds conduct meets all the requirements of extortion so illegal as a matter of law. 

i. SOUKOP

i. FACTS: P was a legal secretary and paralegal for D. P was informed pension plan was terminated. D said he would kick her ass if didn't sign. She met with someone from US Department of Labor. P filed an action in district court that eventually got settled. Benson was an associate that grew concerned about business practices. P was served with deposition subpoena. 

ii. D then filed an action for fraud, malicious prosecution, defamation, breach of fiduciary duty, and tortious interference with business relationships and invasions of privacy. D said P provided confidential info to Benson to have Benson make false allegations. But P had minimal contacts with the involved parties. P filed a SLAPP motion and won.

iii. But P still is suffering from the malicious prosecution brought by D to annoy and harass. It went on for 6 years. D meant to harass her for involvement in Department of Labor and role as witness. D then files this SLAPP motion. Trial court denied motions to strike but granted demurrers. 

iv. RULE: To show illegal as matter of law, P must identify with particularity statute or statutes violated by the filing and maintenance of the underlying action. Malicious prosecution is when commenced by or at direction of D and was pursued to a legal termination favorable to P, brought without probable cause, and imitated with malice. Basically see whether action was legally tenable. Lacks probable cause if relies upon facts which has no reasonable cause to believe to be true or seek recovery which is untenable. Probable cause must exist for every action. 

v. REASONING: P argues D shouldn't be able to use SLAPP motion because his action was dismissed. But this ignores the fact that D can indeed use otherwise 425.18 wouldn't allow SLAPP motions. P did not meet burden to show illegal as a matter of law. Because P was not an employee during the underlying actions, the Labor Codes cited did not work. The sham case was for antiturst law. But P has shown can prevail. P can prevail. P has enough evidence to show she had not contact with the other Ds whatsoever from previous action. Even D acknowledge it Re diaries, obtaine dlater.
j. SARVER

i. FACTS: P was in the army. D made the Hurt Locker which is based off P's life. P sues in NJ. Case eventually transferred to CA.

ii. CONFLICT OF LAWS: First, determine whose choice of law governs. Then decides whose law applies. Typically applies rule of state in which it sits. Choice of law rules of transferor court apply. NJ law adopts restatement 2nd. Factors include place where injury occurred, place where conduct causing injury occurred, domicile parties, and place where relationship between parties in centered. 

iii. Third and Fourth weigh in favor of CA while the others cancel out. Section 6 principles are interests of interstate comity, interests of parties, interests underlying field of tort law, interests of judicial admin, competing interest of state. All in favor of CA law. So will apply SLAPP. Timing tho is procedural so fed court applies. 

iv. RULE: Public issues are statements concerning person or entity in public eye, conduct that could directly affect a large number of people beyond direct participants, or topic of widespread interest. 

v. REASONING: Iraq war was a public issue. Unlike Dyer, P's work while in Iraq is a public concern. Furthermore, P's claim fails because enforcing P's claim would violate the First Amendment rights of D.
X. CLASS ACTION
a. Basically allows sue multiple Ds because efficient

b. 382 Class Action

i. Common or general interest

ii. Many persons or parties

iii. Impracticable to bring all parties before court
iv. Other requirements added by fed court

v. Judicially created

1. Ascertainable and sufficiently numerous (notifiable and identifiable)

2. Well defined community of interest

a. Predominant common question of law or fact

b. Class rep with claims or defenses TYPICAL

c. Class rep adequate (sometimes lawyer too), basically no conflict of interest

3. Substantial benefits from cert that is better than alternative (superiority)

c. CARTER
i. Carter and Fahrie were in state Court

ii. Settlement class

1. Mobility disabled
2. Were seeking wide range of relief
iii. Settlement

1. 1k ramps right away

2. After first year only if funds available

3. Certified modeled after 23b2

a. But case deals with damages too

b. 23b2 basically for civil rights injunctive relief, so need to give notice
c. Do not need to give notice and allow opt out unless seek damages or different injunction

d. Case here looks like 23b3

iv. Incidental damages

1. Walmart, can get in b2 cases

2. Naturally flow from D's liability

3. Not individual to P
v. Settlement: court's preliminary approval, notice to class members informing them of settlement and rise to object, final hearing re fairness. Must not be product of fraud or overreaching by, or collusion between parties and fair as a whole. Fairness presumption when arm's length bargaining, investigation and discovery are sufficient to allow counsel and court to act intelligently, counsel is experience in similar litigation, and perentage of objectors is small. 

vi. REASONING: setttelment was favor. Of 280k, only 30 objected. But certifiaction of non opt out class violated due process. It's binding a non party. Plus it binds the court to a certain type of certification. The individual damages claims put those cases outside of 23b2.
d. APPLE

i. FACTS: P sue for defective power button. There was testimony from experts regarding stuff such as damages and how to calculate and how different people value the power button (to establish commonality). Trial court did not apply argon. 

ii. SARGON: trial court acts as a gatekeeper to exclude expert testimony that is based on matter of a type on which an expert may not reasonably rely, reasons unsupported by materials on which expert relies, or speculative. Court must not weight. See only is matter relied on can provide a reasonable basis. 

iii. REASONING: prejudice that trial court did not apply argon because it was a closs call.
XI. INTERPLEADER
a. How to file?

i. Original Action

ii. Defenses

b. 386 Interplead: For those with Risk of Double Vexation

i. D against whom action is pending upon a contract or personal property, upon affidavit that a person not a party makes a demand upon that contract or property, may apply to subtitute person in place and discharge him from liability. D may file an interpleading admitting he has no interest in such amount or property or portion of such amount. Such a person may bring an action against conflicting claimants to compel them to interplead and litigate. 

ii. P may deposit amount P admits to be payable with clerk of the court

iii. Can ask for restraining order preventing parties from instituting or further prosecuting

c. 386.1 Investment of Deposits
i. After a deposit pursuant to section 386, upon application of any party to action, court shall order such deposit invested in an insured intereset-bearing account
d. 386.5 Stakeholder

i. Where only relief sought against one of the D is payment of statement amount, D may upon affidavit that he is a mere stakeholder with no interest apply to court for an order discharging him from liability and dismissing him from the action after deposit

e. Problem 1

i. New complaint

ii. There is one stake and one liability

iii. Interested because also ask relief from all liability

iv. 386f to restrain, only in this state
f. FLANNERY

i. FACTS: F and M sue SCGC for damages related to fire. They then settle and agree to pay attorney. Tepper, attorney who was subbed out, says he has lien on settlement. SCGC propose one check out out to all, 2 check split, or interplead. Although Flannery and his attorney was not there when SCGC move to discharge, they had notice and consent to electronic service. 

ii. SLAPP: Court says not cause of action, did not arise. CoA go straight to probability and merits and say interplead was proper. There is double vexation and court distinguishes cases cited by Flannery. Westamerica clearly directed where bank paid funds. Tepper had a lien, and he has causes of action. In Morgan Hill, attrorney only had claim against firm. SCGC properly discharged by disavow. Allowing SLAPP of Interpleader would frustrate
XII. INTERVENTION
a. 387 Intervention; Procedure

i. d(1) Mandatory Intervention
1. (A) A provision of law confers an unconditional right to intervene

2. (B) Requirements

a. timely application

b. Interest: does not have to be legally protection

c. Disposition of action may impair or impede person’s ability to protect that interest

d. Unless person’s interest is adequately represented by one or more of the existing persons (presumption if parties have same litigation goal)

ii. d(2) Permissive

1. person has an interest in matter in litigation or in success of either of the parties

2. FACTORS: Injecting? Inefficient? Enlarging issues?

iii. If grant, file pleading. In fed, can file without motion. 

b. CITY OF MALIBU

i. FACTS: Heidt has a home adjacent to Geffen. In 1983, Geffin applied to CCC for permit to make certain improvement. Permit included condition that Geffin sign offer to dedicate easement that would give access to shoreline. OTD would expire if not accepted within 21 years. Access for all eventually got OTD. Geffen and Malibu sued on variety of claims. Heidts's motion to intervene wa denied.  THEY HAD NEVER APPLIED FOR PERMIT, NO EEFITS, and NO NOTICE. 

ii. REASONING: Court oddly enough jumps into permissive factors without doing mandatory. Three of the cases Heidt rely on were not abuse of discretion, so doesn't mean they would intervene. But again, why no discusison of mandatory. Dissent says classic case but doesn't talk either about mandatory or permissive. Heidts can only speculate damages (isn't that enough?) isn't SUBSTNATIAL PROBABILITY THAT INTEREST EFFECTED IS ENOUGH? Surely Geffen is not adequate representation since objective might be different? He didn't even give them notice.
XIII. JOINDER
a. 379 Joining Defendants
i. May join D is same transaction, occurrence, or series of transactions or occurrences and if any question of law or fact common to all persons will arise; or

ii. Claim right or interest adverse to them in the property

iii. Not necessary each D be interested in all causes

b. 418.10 Filing a Cross-Complaint

i. Can cross against non party
ii. If arise out of same transaction occurrence or series or asserts a claim right, or interest in property or controversy which is subject of cause of action
c. 482.20 Can join cross complainants
d. 428.60 Service
i. If not appeared, serve as if original action

ii. If appeared, shall serve upon attorney or party if have not appeared

e. 428.70 Definitions
i. Third-Party Plaintiff: (basically implead)

ii. Response to implead is “special answer”

f. Problem 3

i. Cross-complaint ok. Text of rules allowed for implead, 428.70 clarifies implead is permissible. 428.70b. Can answer and can defend OG D through special answer

ii. Instead of indemnity what if argue not liable and should sue Swift

1. Saying it wasn't me in a defense and not correct use of cross complainant
g. BUENAVENTURA

i. City sued for unreasonable use of water that kills fish. City tries to cross complain nonparties.  P resist by saying unreasonable specific use of D. Trial court says only transaction at issue is D's use. Trial court also said not property interest. Complaint say D leave to little water. Complaint doesn't mention third parties. But not dispostive, just a starting point. Reasonableness use is contextual. The wrongdoing in this context is the water use. Property right. Code says assert, doesn't require success. Cross complaint proper.
h. 389 Compulsory Joinder

i. A person subject to service and whose joinder will not deprive court of JX MUST BE JOINED IF 

ii. Satisfying 1/3 means necessary matter

1. Without absent party, no complete relief to parties

2. Has an interest relating to subject of action and disposition in absence may impede or impair his ability to protect interest 

3. Substantial risk present parties will incur inconsistent or multiple liability

iii. If necessary but can’t join, look to factors to see whether to proceed

1. What extend a judgement rendered in absence might be prejudicial to those present parties

2. Extent to which, by protective provisions in the judgement, by the shaping of relief, or other measures, prejudice can be lessened or avoided

3. Judgement in person’s presence will be adequate

4. Whether P or cross-complainant will have adequate remedy if action dismissed

i. COUNTRY WIDE

i. P is a mortgage banker, not suing all the people involved. Just sue developer. D  argue Keros is a necessary party. P can get relief. Keros has no interest because assigned rights to P. Joint torstfeasor is not double/necessary party. Trial court grant, CoA vacate. Re broower: no harm because no binding judgment
j. Problem

i. P sue D.  D says ATT was a necessary party. P could get complete relief of damages against Apple.  ATT has no interest in being joined.  Trial court said Apple would suffer all, but not's not double Ie can sue whoever. Inconsistent means can't obey order and judgments. No double obliations because different obligation

XIV. DISCOVERY
a. Meet and Confer

i. 2016.040: Meet and Confer Declaration

ii. 2016.080: If no information resolution after 2016.040, Court may conduct informal discovery conference

iii. OBREGON 2030.300

1. P is employee of Bruger King. P served various rogs. D responded and brought a bunch of objections.  5 weeks passed without response. 2 weeks before deadline for motion to compel further she sends a letter. P file motion without more contact. P's letter: ids rogs, says objections waived instead of saying objections iddn't apply

2. Adequacy depends on circumstance (wrong for trial judge to say 1 letter approach not eough): cost, conduct of lawyer, questions asked

3. Opp: said P's letter and request overbroad

4. Trial Court: denied because no meet and confer

5. CoA also said sanction by denying outright way to harsh

6. Townsend: not sufficent by simply saying you are right

7. Need to see how to solve
b. Scope

i. 2017.010: Any party may obtain discovery regarding any matter, not privileged, that is relevant to subject mater if matter is admissible in evidence or appears reasonably calculated to lead to discovery of admissible evidence. 

ii. 2017.020: Court shall limit if burden expense or intrusiveness of discovery outweighs likelihood that info will lead to discovery of admissible evidence. Court shall impose monetary sanction against any party person or attorney who unsuccessfully makes or opposes a motion for protective order unless acted with substantial justification and imposition would be unjust. Shall not impose is electronic info lost as result of good faith operation.

iii. GREYHOUND

1. Decided shortly after discovery act

2. Scope

a. May ask if relevant to subject matter and admissible or reasonably calculated to lead to discovery of admissible evidence

b. Cannot be privileged or covered by work product

c. May be of identity and location of persons having knowledge of discoverable matter

3. Facts: Accident on a highway. Investigators for D came out and took statements before attorney had been hired. P wanted copies of statements. D gave identities but D won't give statements

4. Six Questions in Greyjound

a. Trial court discretion

b. What showing is necessary

c. Need be admissible?

d. Search + Seizures?

e. Privilege?

f. Work Product?

5. Discretion Factors 17-18

a. Discretion is more than simple fact that decision was made

b. 1) :legislative purposes not subverted under guise of discretion. Expose the truth

c. 2) Purposes given effect rather than thwarted

d. 3) When disputed facts provide basis for discretion, facts liberally construed

e. 4) Exceptions are narrow

f. 5) No discretion in situations not included in statutes

g. 6) 2017.20 power to limit

h. 7) Where possible, Courts should impose partial limitations rather than outright denial of discovery

i. 8) Failure to give adequate consideration in record is possible abuse of discretion

j. Fishing Expedition

i. Not improper per se

ii. Attack

1. Outside scope

2. Burdensome: Also protective order

iii. Mutuality

1. You can fish too

6. Good Cause

a. Cure asymmetry of info and consider potential prejudices to advocacy

b. How about giving list of names only (would like fresh statements)

c. Can be in pleading/in record

7. Privilege

a. COMMUNICATION

b. Existence of client relationship

c. Witness statement not privilege because nonparties and no expectation of confidentiality

d. Does not protect by mere communication

e. Might apply if relationship and investigators were agents

8. Work Product Immunity

a. Absolute: WRITING that reflect impressions etc

b. Qualified: does not have to be generated by Attorney
iv. PIONEER ELECTRIC: Hill
1. Putative Class action. P claim defective DVD players. P want unredacted consumer complaint so P can communicate. D assert privacy rights of consumers

2. Trial court

a. Colony Life letter: notify holder of privacy rights

b. First letter required response

c. Second letter: silence ok. Trial court goes with second. 

3. Tension: What P wants and absent party's rights (privacy fundamental in CA)

4. Hill factors in page 7

a. D has initial burden

i. Legally protected interest

ii. REP under circumstances

iii. Serious intrusion

b.  P then has burden of showing countervailing interest to trump or compromise

5. Applied Hill

a. There is a legally recognizable info in names etc.

b. REP is reduced because they reached out and prob preferred further exchange

c. No serious violation because no intimate details such as sexual preference or medical records

6. BALANCING: consumers are basically witnesses. D would benefit from nondisclosure. Also would frustrate class action system. Trial court proper. 

v. BRITT: Hill
1. Homeowners sue airport for various property claims. Damages were supposedly physical and emotional injuries. D asked for medical history and membership in association and names of people who attend. Trial court granted motion

2. Relevance: D argues whether airport cause damages and inform defenses like contributory negligence.  Re meeting: potential SoL notice

3. First Amendment

a. Limited waiver of medical records in litigation

b. But D is asking for entire history

c. Hill: applies to other interests like privilege

d. Greyhound: should offer partial silence. Sit or tailor request to claims and defense

4. Right of association

a. Too broad: even just those who attend

b. Doesn't just apply to unpopular organizations

c. SS applied because Court ordering something

d. Litigation isn't sufficiently compelling

i. Or at least tailor it better

ii. Better for lawyers to work out?

iii. Ie tailor to SoL relevance
5. DISPOSTION: Some medical history ok but not all. Didn’t properly accounted for first amendment rights. 

c. Work Product

i. 2018.030: Writings

1. Writing that reflects attorney’s impressions conclusions opinions or legal research or theories is not discovery under any circumstances (unless specified by statute)

2. Qualified Work product may be discovery if denial of discovery will unfairly prejudice the party seeking discovery

ii. 2018.050: may discovery when lawyer is suspected of knowingly participating in crime or fraud when investigated by law enforcement agency or action brought by prosecutor

iii. 2018.070: State Bar may discovery when disciplinary charges are pending when relevant to issues of breach of duty and client approval granted

iv. 2018-080: Private fiduciary action brought by client
v. CITY OF LONG BEACH: Work Product
1. P was involved in accident. P served interrogatories asking for identity of nonexpert witness D plan to call and nature of extent of anticipated testimony
2. Work Product Codified

a. Absolute: writing is broad

b. Qualified

c. 2018.50 etc allows discovery

3. List

a. Court treats as qualified, but possibly aboslute

b. Court says P has shown no need

c. General rule: witness list presumptively not discoverable unless criminal trial

4. Rationale
a. Attorney diligent prepare case

b. Prevent adversary from taking advantage of your work

5. Content of Testimony: Absolute because clearly tailored by lawyer and reflects opinions and conclusions

vi. RICO v. MITSUBISHI: Work Product/State Fund
1. D had a strategic meeting. Took notes, printed, Yukevich took notes. During a depo, P's counsel too notes, read it, made notes on it, copied and distributed. D asks for docs and moves to DQ: no way to cure
2. State Fund Rule: if inadvertently receive, may look to determine privilege and then return. Rule is codified. 

3. Mere exposure won't result in DQ: warranted if fail to conduct self properly
d. Inspection Demand
i. 2031.010: may obtain discovery by inspecting, copying, testing, or samplying documents, tangible things, and electronically stored info in possession custody or control of any other party. 

ii. 2031.020: D may make a demanding without leave of court at any time. P may make a demand 10 days after service. May get earlier for good cause.

iii. 2031.030: Form and Content of Demand

1. Number each set of demands

2. Identify demand. Specific reasonable time (at least after 30 days after service of demand)

iv. 2031.040: Service of Demand

v. 2031.060: Protective Order

1. For good cause, may make any order that justice requires to protect any party from unwarranted annoyance, embarrassment, or oppressions, or under burden and expense

2. If party to which ESI is sought establishes that info is from a source that is not reasonably accessible because of undue burden or expense, court may order discovery if demanding party shows good cause

3. If court finds good cause, court may set conditions for discovery including ALLOCATION OF THE EXPENSE

4. Court shall limit frequency or extent of discovery if (tailor)
a. Possible to obtain from some other source that is more convenient, less burdensome, or less expensive

b. Discovery unreasonably cumulative or duplicative

vi. TOSHIBA: Consider Protective Orders
1. Decided in 2004, so case was before the act. P sues for trade secrets, breach of fiduciary duty. Toshiba produces 20k pages. P wants full scope of request. D says full disclosure would cost around 1.5 million. D wants P would pay. Producing Party typically pays

2. D argues 2031 G, which is no longer a rule.  Federal discovery rule is not controlling. Trial court grants P's motion to compel without attending to rule. Statute says if necessary responding party at reasonable expense of demanding party should translate
3. Respondent must object saying unnecessary and undue burden. P then argue necessary. Respondent then argue undue burden or expense. If make Toshiba pay if would just push them to settelment

4. Question in Discretion of Court

a. Necessary

b. Reasonable

5. P can argue D made it more expensive

6. Last Resort: Protection Order from Court
7. Issue Writ to vacte and permit proceedings to determine whether rule applies to request for documents.

e. Response to Inspection Demand

i. 2031.210: Content and Form of Response

1. Shall respond by

a. Compliance statement. See also 2031.220

i. Shall state full or part compliance

b. Lacks ability to comply. See also 2031.230

i. Affirm that a diligent search and reasonable inquiry has been made. Shall specify whether inability is because doc has never existed or destroyed lost miplaced etc

c. Objection. See also 2031.240

i. Identify with particularly the item

ii. Set forth the extent of and specific ground for objection. If privilege or WP, shall state sufficient factual info for other parties to determine merit of that claim

2. If objection on grounds that no reasonably accessible because of undue burden or expense and that responding party will not search the source in absence of agreement with demanding party or court order, respondent shall id in its response the types or categories of sources of ESI that it asserts are not reasonably accessible. This objection preserves any other objection. 

ii. 2031.260: Has 30 days after service of a demand for inspection to respond

iii. 2031.270 Extension of Time to Respond

1. Demanding party may agree to extend

2. Agreement may be informal, but it shall BE CONFIRMED IN WRITING THAT SPECIFIES DATE

iv. 2031.300: Untimely

1. If directly fails to serve timely response, responding waives objection. Court may relieve party from waiver if party later serves that is in SUBSTANTIAL COMPLAINCE or excusable neglect mistake or inadvertence

v. 2031:310 Motion to Compel

1. Compliance incomplete

2. Representation of inability to comply is inadequate

3. Objection is without merit

4. Responding may establish not reasonably accessible. Propounding may argue there is good cause. If court finds good cause for production of ESI that is not reasonably accessible, court may set conditions for discovery including allocation of expense. IE similar to protective order

f. Physical and Mental Examination

i. 2032.020: Persons Subject to Discovery
1. Any party may obtain discovery by means of physical or mental examination of a party to action, agent of any party, or natural person in custody or under legal control of a party

2. Physical exam shall be performed only by a license physician or other appropriate licensed practitioner

ii. Physical Examination of Personal Injury P

1. 2032.220 Number of Exams, Conditions
a. If P is seeking recovery or personal injury, any D may by right demand one physical exam if not painful/protracted/intrusive and location within 75 miles of residence

b. May make demand without leave of court after D served or appeared

c. Demand shall specific time, place, manner, conditions, scope, and NATURE OF THE EXAMINATION as well as identity and specialty of physical

d. Shall be scheduled for a date that is at least 30 days after service

2. 2032.230: Statement of Compliance; Partial; Refusal

a. Has 20 days after service of demand to serve original response

3. 2032.240: Untimely Response

a. P waives any objection. Court may relieve if substantial compliance, mistake.

b. D may move for compliance

4. 2032.250 Motion to Compel
a. If response and refusal is unwarranted, D may move to compel after meet and confer. Court shall sanction any person who unsuccessfully makes or oppose unless substantial justification. 

iii. Motion for Physical or Mental Examination

1. 2032.310: Other Form

a. If not a physical examination for PI, need leave of court. If mental examination, mental state need to be at issue. 
b. Motion shall specific time, place, manner, conditions, scope, and nature

c. Shall be served on person to be examined and other parties

2. 2032.320 Standard of Proof

a. Court shall grant if good cause

b. Stipulation shall include that no claim is being made for mental and emotional distress over and above that usually associated with PI claimed and that no expert testimony regards this usual distress will be presented

c. Order shall specific time, place, etc. 

d. May specific place more than 75 miles if good cause and advancement of costs and expense. 

iv. Conduct of Examination

1. 2032.510 Attendance of Attorney or Representative

a. Attorney shall be permitted to attend and observe any physical examination
2. 2032.530 Recording

a. Examiner and examine shall have right to record a mental examination by AUDIO technology
b. Does not affect law regarding presence of attorney

3. 2032.650
v. CARPENTER: Exams
1. Arise out of motorcycle accident. P sues for mental damages: Limited memory, vision problem, etc. D ask for mental exam

a. Agreed to exam but objected for lack of specificity.  D says don't know yet what exams would be conducted. Trial court grant D's motion. Order says cover cognitive function and would be standard tests. Pretty detailed on other issues

2. PETITION: Generally not appealable unless first impression, strong police, or damage irreparable

3. MANDATE: tells trial court to do something

4. ALTERNATE: Basically order to show cause to trial court

5. Specify?

a. Can't says need to be more than "standardized"

b. Mean describe fully in detail

6. D's argument

a. Motion does not require as much detail. Does not deprive trial court of duty to abide by clear language. Requiring court to be specific shows it weighed intrusion. Basiscally trial court articulating good cause

b. Encourage litigation:  Discovery act taken care of it

7. Copyright consistent with Greyhound?

a. Ere on side of discovery, but assess fact

b. Pay attention to parties

8. Holder says ok as long as confidential
9. DISPOSITION: Trial court order did not comply with 2032(a). Did not set forth name of test. Nor is “standardized tests” sufficiently specific. 

vi. VINSON: Presence of Attorney
1. P applied for a position at a school district. D asked for sexual favors. Got job but then fired by D. P sues for sexual harassment, IIED, mental damages. Also asks to limit question re sexual history. P also asks for presence of attorney. Trial court grants everything

2. Mental examination

a. First argue that privacy

b. Ok if she puts mental state is at issue in this case

i. But maybe not enough if simple sexual harassment claim with duress (would chill

ii. Here, satisfied because IIEd

3. Good cause when specific facts justify discovery and inquiry relevant to subject matter of action or reasonable calculated to lead to discovery of admissible evidence

a. P laced into issue

b. State has interest here on side of P

4. Sexual history:  P says not relevant. Privacy a fundamental right. D argues waiver. But WAIVE ONLY WHEN DISCOVERY DIRECTLY RELEVANT TO P's CLAIM AND ESSENTIAL TO FAIR RESOLUTION. She did not waive here. State has policy argument against annoyance and chilling, so D has to explain why they need itCourt should have limited

5. Presence of Counsel

a. Presence not required

b. Attorney might prevent effective examination

c. Trial court has discretion if can show improper

vii. SHAPIRA: Multiple Exams
1. Dental malpractice case

2. D ask for more than on mental examination

3. Plain language does not preclude asking for more than one

viii. TOYOTA: Presence
1. P is suing D for generd discrimination and sexual harassment. Trial court permitted presence of counsel. CoA disagreed. No facts suggest that presence was necessary, even in adjoining room.  Attorney could still advise during breaks.
2. 2032.530: mental exam by audio recording only. Case law supplements since statutes silence on presence in mental examiantion

3. P argues Vinson, but Vinson says not required unless necessary

4. Tape will properly deter

5. For accurate picture, mental exam needs rapport etc
g. Experts

i. 2034.210 Exchange of Info

1. Disclosure is mandatory in Federal, but party must initiate in state

2. May demand exchange info concerning each other’s expert trial witnesses

3. May demand mutual and simultaneous exchange of a list containing name and address of expert. If expert is a party or an employee of a party, shall be designated in declaration

ii. 2034.260 Method of Exchange by Dec
1. Brief narrative statement of expert's qualification

2. Brief narrative statement of general substance of testimony that expert is expected to give

3. Representation that expert has agreed to testify

4.  Representation that expert will be sufficiently familiar with pending action to submit to a meaningful oral depo concerning specific testimony, including opinion and its basis, that expert is expected to give

5. AND a statement of expert's hourly and daily fee for providing depo testimony and for consulting with retaining attorney

iii. 2034.300 Exclusion of Expert Witnesses

1. Shall exclude from evidence the expert opinion of any witness who has UNREASONABLY failed to comply with the following

a. List the witness

b. Submit expert dec (proper dec requires all the elements, see Bonds)

iv. 2034.610 Judicial Authority Where Exchange was Timely
1. May Amend Declaration

v. BONDS: Experts
1. Med mal. One expert was supposed to be purely about damages. At trial, tried to testify about issues such as standard of care. It was last day of trial and last witness. Duncan was excluded. Dissipate over general substance. Roy argue he submitted a dec, but allowing would nullify the rule. Even if motion to amend was made, it was too late, lack of formal motion can be a motion. Excluded because went beyond scope of declaration under 2034.
vi. NATIONAL STEEL: Experts and WP
1. P sued D for building was defective. Sought an expert report from a NY Building for a NY litigation. Case settled and report never made public. D's attorney get a copy of the report to CA attorney for D.  Listed that expert and witness list and that expert will testify. D assert attorney client and work product. Trial court grant discovery.

2. CoA agree privilege:  There was privilege but waived. Still privileged because DISCLOSURE IS REAONSBLY NECESSARY FOR TRANSMITTION TO attorney. Ie reasonably necessary for expert to receive info from the client. Client gave info to expert twho then gave to attorney

3. Waive when client calls attn to testify, including agent aka expert. D made info available to lit

4. Work Product

a. CA choice of law applies

b. Apply CA WP law

c. Scotsman

d. Fact that expert is prospects witness and advisor does not remove privilege. Whether report include info and opinion of expert given to attorney in capacity as witness and advisor, it is subject to work produce limitations

i.  If expert, presumption of good cause because report will be available at trial

e. Advisory: assist attorney

f. Expert: finding and opinion

g. Steps

i. See whether absolute

ii. If not absolute, see whether advisory. Advisory: protected by qualified WP. If not, discoverable if easily severable

iii. If advisory, see whether good cause for discovery outweigh policy behind WP

h. D's report. Expert didn't rely on report for this case. But Court says still relevant to P. D also argue not relevant to use, but it's to subject matter

h. SINAIKO: Rogs
i. Sued for breach of contract, trade secrets etc. P serve interrogatories.  Said due 3/21. If late, waive objection including privilege. Including in opp to motion to compel. P serves motion to compel 3/31. File 4/1 but D responded saying they can't respond.  D didn't appear at hearing re motion to compel. (Could how up to use 2030.290)

ii. Question:  Did answer divest power to act

iii. D argues answer moot motion to compel thus should move for further response

iv. When Court can intervene in Discovery Process re Rogs and Docs

1. 1: protective order. 2030.90 says met and confer

a. Cumulative or duplicable

b. Burdensome

c. Responding must show good faith attempt at informal resolution

2. 2: further answer: burden to say not satisfactory and show good cause

3. 3: fail to answer timely, no meet and confer req before motion to compel

v.  Question

1. Use 2030.290 after receive "response"

a. Because it was in fact not responsive

b. Waive and sanction

2. Court has authority

a. If accept D's argument, would frustrate discovery act. Remove incentive to respond timely. Court has JX under language. Plus no real response.
i. PLANNED PARENTHOOD

i. P sues D for basically preventing P from protesting.  Propound rogs. Want name addresses and #s of nonparty employees and witnesses. Ref says no privacy: trial judge aggress. New ref find that info discoverable. P argue nonparty has privacy of association and home interest

ii. Strong interest: privacy recognized and evidence of protest and disseminated of privacy

iii. Although order says for lawyer only, suspicious here

iv. Balance

1. P didn't really need

2. State support P interest in full discovery
3. No disclosure. 
v. D had been accommodating and offered pseudonym.
j. SLESSINGER: Termination Sanction
i. Suit filed in 1992 or 1993. Hired a private investigator Tommy Lee Sands. Says he only went to public trash. Found confidential documents. D responded with asking for docs. P denies. P liked didn't know how they got documents

ii. First impression

1. Only 2 cases of terminating sanction pursuant to inherent power

2. Why analyze beyond discovery? Abuse extended beyond

3. Power to terminate for abuse of discovery and even beyond (here, the parties misled)

iii. Factor

1. Conduct must be deliberate and severe to be extreme

2. Look for alternate less sever

iv. Slessinger propose new trial, new firm, and third party to review. But Court says will never remedied.
v. Sanction: Purpose is to protect litigant and system

vi. Inherent Power to Issue Terminating Sanction

1. English Common Law

2. Necessary to experience other

3. VI Section 1 of Constitution stays Inherent Power of Court says not confined
XV. DEFAULT JUDGMENT

a. 473 Vacating Default Judgment
i. May relieve if mistake, inadvertence, surprise, or excusable neglect

b. 473.5 Motion to Set Aside Default and Leave to Defend
i. When a service has not resulted in actual notice IN TIME TO DEFEND (got complaint but too late) and default or default judgement has been entered, person may file motion to set aside. 

ii. Notice of motion shall be served and filed within reasonable time, but not exceeding EARLIER of 2 years after default judge men tor 180 days after service that default or default judgement has been entered

c. 585 Judgement on Default
i. a: contract judgment recovery

1. If D has been served, other than by publication and no answer, P after showing proof of service may apply for default and then later default judgment

ii. b: other causes and prove up

1. if been served, other than by publication and no answer, P may apply for clerk to enter default. P may then ask for relief demanded. Court shall hear evidence offered

iii. c Service by Publication (largely same as b but bit more)

1. If D is not resident, Court shall require P or attorney to be examined on earth 

d. 585.5 Default in an Improper Court

e. 587.5 App for default shall include affidavit saying copy of app has been mailed to attorney or D’s last known address
i. If don’t file, no default may be entered. But non receipt will not invalidate default

f. FASUYI

i. Injured while using break cleaner, skin damaged. Trouble serving. Default judgment was entered

ii. Police: favor resolution on merit; should be resolved in favor of relief, scrutinized carefully

iii. Procedure

1. When filed for default, proof of service was incomplete

2. He contacted agent, served on them, mailed to parent, broker, and carrier thinking carrier would represent

3. P did not contact before app for default

4. When D found out, D contact P lawyer

5. D then move to set aside

6. Trial court Denied

iv. CoA: Controvery over statement of damages was served. Important because D can choose whether to defend or take default. Can be less because Court can determine otherwise in prove up. Court has duty as gatekeeper and to actually hear evidence. 
v. 473b: Trial court should set aside due to mistake. Reasonable time no longer than 6 months to move

vi. Burden required from moving party is slight evidence

vii. Here, excuse is classic

viii. If mistake in interpreting complex law, ok if no prejudice

ix. Abuse of discretion

1. Not unlimited and must be exercised in conformity with spirt of law and in manner not to impede ends of substnail justice

2. Factual and legal discretion, need to be impartial and guided by fix principle

3. Realm limited by principle of merits and prejudice here

g. KIM

i. Action for damages, but not fixed. Asked for 78k but went for 30 million at prove up. P sues under 7 promissory notes for various causes. Trial court doesn't agree D mistake

ii. Confession: only works for well pled allegations

1. Must show cause of action

2. Trial court must assess sufficiency

a. Not simply a prove must

b. Must assume D file a demurrer

c. Exhibits CONTROL IF inconsistent with pleadings

iii. Documents: may incorporate, if discrepancy, they prevail

iv. Causes of action

1. All were defective, missing elements, etc

2. For breach: Can't have breach because expired before alleged date of violation

v. Tim Donahue
1. Extension

2. Copy brief and sanction reuqest

3. Left name of prior client

vi. Prove up: need sufficient but hearing was conclusory
XVI. DISMISSAL
a. 581 Dismissal; Definitions

i. Trial commence at beginning of opening or administering of oath to first witness

ii. Dismissal: when dismissed pursuant to provisions starting at 583.110

b. 583.130 Policy
i. Policy for P to proceed with reasonable diligence. State also favors a policy of allowing parties to make stipulations. 
c. Mandatory Time for Service of Summons

i. 583.210: 3 years after the action is commenced.

ii. 583.220: Exception if D stipulates or if D makes general apperance

iii. 583.230: Extension

1. Stipulation

2. Oral agreement in open court

iv. 583.240 Computation of Time Exclude

1. D was not amenable to service

2. Prosecution was stayed

3. Validity of service was subject of litigation

4. Service was impossible, impracticable, or futile due to causes beyond P’s control

v. 583.250 Failure to Timely Serve Shall Result in Dismissal

d. Mandatory Time for Brining Action to Trial or New Trial
i. 583.310 5 years after commencement

ii. 583.320 New Trial

1. If trial is commenced but no judgement because of mistrial or no decision, within 3 years after declaring mistrial

2. if no appeal, within 3 years after new trial entered

3. if on appeal an order granting new trial is affirmed or reversed and remanded for new trial, within three years after remittitur

iii. 583.330 Extension of Time

1. Stipulation

2. Oral agreement in open court

iv. 583.340 Computation of Time Exclude

1. JX of court to try was suspended

2. Prosecution stayed or enjoined

3. Impossible, impracticable, or futile

v. 583.350 Tolling Results < 6 months

1. If less than sixth month remains at end of toiling period, then have 6 months before trial

vi. 583.360 Failure to Timely Bring to Trial Shall Result in Dismissal

e. Discretionary Dismissal for Delay

i. 583.410 Discretion

1. May dismiss on its own motion or motion of party

ii. 583.420 Grounds; Computation of Time

1. Service not within 2 years

2. Trial not within 3 years after action commenced
3. New trial and not brought within

a. 2 years after mistrial order

b. 2 years after new trial order

c. 2 years after remittitur

4. Computations same as others

iii. 583.430

f. TAMBURINA

i. Failure to bring to trial within 5 years of commencement. Parties entered into various stipulations. First 4 were due to P's health (ie heart might suffer

ii. Policy P shall process with dillegence versu police to decide on merits

iii. (1) Impracticable circumstances needs to have a (2) causal connection and delay. If so, was (3) P reasonably diligent. 
1. But for

2. Unusually lengthy illness of sole counsel which P deprives substnatial portion

3. But why P's illness matter?  He can't show up to trial and help attorney

iv. Stipulation

1. Not generic and show abuse

2. Concede facts and obviate need for proof
g. HIM

i. Accidentally stipulated beyond date

ii. Authority: Statutes do not limit inherent authority

h. WILLIAMS
i. Didn't serve within 2 years (discretionary period). Mandatory file in 3 years. Court or someone interested can file motion. Were stipulations. Wasn't clear about. D moved for discretionary 

ii. D know sued

1. Served 8/4

2. Moved 2 moths after

3. Wasn't serving a threat?

4. Within 3 years but in danger zone

iii. D can move for discretionary dismissal even after service

iv. Factors on Ruling

1. P has to show diligence first

2. Shifts burden to D to show prejudice

3. Factors include complex, settlement, nature of action, diligence

v. Putnam for Delay
1. Credible (does not allow for neglect pretext mistake) and not clearly unreasonable
2. Roach says not good (supposed to be credible and don't like deference)

vi. COA: P never showed good reason to delay. Didn't they basically apply Putnam by saying not c

i. DUBOIS

i. Discretionary for failure to bring to trial in 3 years. Court moved on own motion. 31 month period not ok even tho stipulated 18 month period alright. 
ii. Rule Factors: Trial Court did not cite California Rules of Court 373(e) but basically did apply. So even though P argued did not consider, Court did

iii. There was a memo that said was gonna file but didn’t Mistakes don't factor in to Putnam though.
XVII. OFFER TO COMPROMISE
a. 998 Offer by any party to another to have judgment entered against them
i. At least 10 days before trial

ii. In writing (orally and then recorded is an exception) and reference 998 (basically to give notice of consequences)

iii. Terms and conditions

iv. Allow indication for acceptance IE HOW to accept

v. Acceptance: in writing, withdrawn in 30 day or before trial

1. After acceptance, it's a judgment on the merits
b. If reject offer/let it expire and offeree fail to obtain more favorable judgment, there are consequences

i. Offer by D not accepted by P: P shall not recover post offer costs and pay Ds cost (from time of offer) and expert fees by discretion of court
ii. Offer by P not accepted by D: expert costs by discretion of court (P would have gotten costs anyways)
c. 1031 and 1033.5

i. Prevailing party entitled to cost

ii. Filing, jury, taping, travel
d. JONES

i. P filed sexual assault and battery claim against anesthesiologist. D made 998 offer. Judgment against me for waiver of cost. P reject. Jury render special verdict in favor of D. Once a party object motion for costs, burden is on moving party. P argues not in good faith (problem is it 998 offer lacked monetary value)

ii. Good faith: realistically reasonable under circumstance of each case. Reasonable prospect of acceptance. IE what and how you offer. Wear is $1 but cirumcsntace is what makes it different. Was good faith here. The result here (verdict for D), in hindsight shows the value of the offer to P. Declaration in support of the costs was sufficient. 
e. COBB

i. P is suing company for negligent design. P made an offer, counter was rejected (counter does not revoke, see policy). P then revoke. D then accept. D filed acceptance with Court and file entry of judgment. P filed motion to strike

ii. Contract law: Apply when don't conflict or work against policy of promoting settlement (likely use policy)

iii. Policy Implication if allow Revoke: Less fearful of being bound; Might not compensate injured party; Informed decision

f. GUZMAN

i. P was fined and sued for hostile work environment. P rejected first offer by D.  D made same offer. Over call P counsel said offer was insulting and demeaning. P then later accept even though there was an intent to litigate motion

ii. Rejection: Offer and acceptance need to be in writing but rejection simply need to be unequivocal

iii. Contract Law: Court say would defeat settlement purpose if the phrase “insulting and demeaning” could constitute since they should negotiate

g. MARTINEZ

i. There were two offers but neither accepted or revoked. Injured P and wife sue. P served 2 offer. 4.74 million first then 1.5 by husband. 250k then 100k by wife. Judgment:1.6 million husband 250k wife

ii. For Multiple Parties: Need separate 998 unless unity of interest

iii. D's argument re expert fees: She's only entitled to expert fees from 2nd offer because 2nd revoked 1st. Ie last offer rule

iv. Policy: incentive for more offer or wait to make offers which is bad

v. Not always this case: but retain discretion here. D couldn't get better than 1 anyways. 2nd offer won’t preclude expert fees incurred after first offer but before 2nd. 
h. TIMED OUT

i. P is model's assignee (buy rights to sue). D offer to settle 12.5k exclusive of costs and fees if any. Basically saying good offer because you might get fees too

ii. Mandatory fees: Show how important right of publicity is in mind of lobbyists

iii. P's arguments: P was a prevailing party, they won something (determined by judge looking at objective of litigation). But this is not more favorable under 998. P said language was ambiguous. P said if add preoffer fees then more favorable. But offer itself says exclusive of fees so would have gotten too. Form preferable but not required. 998e look at damages, get preoffer fees and costs, but D get post offer fees and costs, so D end up with a net gain. If any language was pretty clear, P loses. 
iv. Rule: For a 998 offer to be valid, IT CANNOT be condition
XVIII. SUMMARY JUDGMENT
a. 437c

i. No big difference except timeline and stringent timeline

ii. May move if no merit or no defense

1. Ie no need for trial because no factual dispute for jury to decide

a. Opponent says there is a factual dispute
2. One or more elements cannot be established

3. D establishes an affirmative defense

4. P has proved each element of cause and entitled to judgment. 

iii. Dispute: reasonable mind may differ

iv. Different from demurrer

1. Pleadings v. evidence

2. Discovery between the two typically

v. Difference from ANTI-SLAPP

1. Just reasonable showing pre discovery

2. SJ actually test evidentiary sufficiency

vi. Time difference between fed and Cal

1. CAL: may move 60 days after general apperance

2. Fed judgment on pleading so allow sooner

3. Cal: 75 days before hearing on motion. Opp 14 days before hearing. Reply 5 days before

vii.  Hearing: no later than 30 days before trial

viii. Statement of Undisputed Facts

1. Accompany motion and opp

2. If doesn't come in fed, nothing prevents court from granting

3. Must point to evidence that make fact undisputed

4. Failure to comply may in discretion be sufficient for ground for denial

ix. B motion supported by affidavits, declarations, admissions, answers to rogs, depos, judicial notice

x. C: gives standard
1. Shall be granted if all the papers submitted show there is no triable issue as to any material fact and moving party is entitled to judgment as matter of law. Court shall consider all evidence set forth in papers except sustained objections. 
xi. D: affidavit with personal knowledge

xii. E: guide judge reading

1. Inference in favor of opponent

2. Except that it may be denied if only proof is affidavit or dec of witness is sole witness

xiii. G: reasons must be given for grant

xiv. H: Premature

xv. f: summary adjudication is basically just partial summary judgment
b. AGUILAR

i. FACTS: P bring Cartwright Act claim. D moves for Sj, gets granted. P moves for new trial, which trial court grant saying it misapplied Biljac

ii. Burden of Production

1. Initial burden on moving party to make a prima facie showing of nonexistence of any genuine issue of material fact. If met, shifts to opponent who must cary burden of production of his own to show existence. 
2. Look to burden at trial to assess how each party mary carry burden
a. Unlike fed, D can't just point out lack of evidence, D must affirmatively put evidence in record. This is an incorrect characterization. Even a D without burden at trial can't limit itself to point lack of evidence. Should do something like deposing a witness to meet burden of production
i. Offer evidence that negate element
1. Ie trier of fact would not more likely than not find for P
ii. Point how evidence in record is insufficient but not by being conclusive (ie that P does not possess and cannot reasonably obtain evidence to support)
b. Party with burden (of proof at trial) have to affirmatively establish if moving. Thus if P has burden at trial, must present evidence that would require a reasonable trier of fact to find an underlying material fact more likely than not.
3. If Burden of Production met by Movant, shift to show existence of a genuine issue of material fact. There is a triable issue of material fact if and only if evidence WOULD allow a reasonable trier of fact to find underlying fact in favor of opponent in accordance with applicable standard of proof. 
iii. D here. Borrowed fed substantive antirust. Can't show inference of conspiracy. Would have to exclude alternate inference of proper competitive behavior. Evidence showed activity like price go up, meeting is insufificen.t Would have to basically show hurting yourself. If all parties are acting same and motivated by market forces it's fine. 

iv. Application:  For Cartwright, basically need to show got into room and set price. Same price alone not enough.  Layperson might draw that inference? Interesting that smj and pleading law derive from Anti Trust Cases. D here affirmatively put forth declaration that said they were independent.  P offered circumstantial evdience that Ds charged same price (suggest agreement on price), status of market re concentrated big firm that allow easier to set, tech platform that shared info. P did not meet burden because evidence offered has alternative possibilities that are non conspirator. IE P cannot show more likely than not an unlawful conspiracy. 
v. D's strategy: moved for SJ, P moved for new trial despite no trial. P's tactic was to force writ as opposed to appeal to defeat appealability
XIX. APPEAL
a. 904.1 Appealable Judgments and Orders
i. a(1) judgment

ii. a(2) is for orders following an appealable a1 judgment, but not all of these orders are appealable (see Roden)
1. Issue must be different from that arising from appeal

2. Affect judgment or relate to it by enforcing it or stay

a. Nonappeallable

i. Although follow earlier, preliminary to a later judgment at which they will become ripe

ii. Prep record for use in future appeal

b. Appealable: Final determination of rights or obligations of parties are appealable even though they do not add or subtract

iii. Order granting motion to quash service of summons or granting motion to stay action on ground of inconvenient forum

iv. Order granting new trial or denying motion for judgment notwithstanding verdict

v. Order granting or dissolving an injunction, or refusing to grant or dissolve injunction

vi. Order granting or denying a special motion to strike under Anti-SLAPP
b. RODEN

i. Judgment entered consistent with 998 but leaves open liquidation benefit. P moved to compel documents. Court grants order. D appeals and seek a writ

ii. Parties agree not final judgment

iii. Writ: Extraordinary circumstances. Generally when appeal not available. Nonparty may seek

1. Mandate: Ask court to do or vacate something. Ministerial like enter judgment or vacate because abuse

2. Omaha Factors

a. Widespread interest or novel constitutional issue
b. Deprived opportunity to present

c. Conflicting trial court interpretation

d. Clearly erroneous AND prejudice

e. Lack adequate means like direct appeal

f. Harm that cannot be repaired

iv. D's arguments

1. Clearly Erroneous

a. ERISA fed only? Doesn’t worked. There was a pending federal case that was dismissed under younger

2.  D said tt already paid: but no evidence

3. Widespread interest? No

c. BRANDT

i. Petition for writ of mandate to vacate granting motion to strike damages from complaint re attorney fees. D is an insurance company. P was injured and wants benefits. D said not in bad faith. Here, CoA are in conflict on whether P can recover attorney fees as damages in the context of bad faith insurance actions. 
ii. FACTORS FOR WRIT: widespread interest, Court of Appeals are in conflict, ruling deprived petitioner of opportunity to present substantial portion of cause of action. 
iii. Grant: fees flowed from the tort of bad faith that proximately caused. Narrowly interpreted to apply only to insurance.
XX. CLAIM PRECLUSION
a. Res Judicata: ban litigates from relitigating claim or issue

i. Who raise? Typically party against claim filed

ii. Demurer: says complaint deficient

iii. Summary judgment: use res judicata as a n affirmative defense. Reason is beyond the complaint

b. Requirements
i. Same cause of action: primary right harmed by D regardless of remedy sough or theory of law advanced
1. Primary right

2. Correlative duty

3. Breach

4. Harms the plaintiff

ii. Between same party or in privity
iii. Final judgment on merits (valid)
1. Appeal need to be final or time for appeal passes (not the rule in federal court

iv. Fed: claim is set of operative facts giving rise to one or MORE causes of action
c. BOYD: SoL Dismissals are Not on the Merits
i. Promissory note for property in Glendale with attorney in 2005. 2012: lawyer initiate foreclosure. First cause of action filed. Most was dismissed for SoL while other was on merits because P misinterpreted statute . Appeal affirmed. Between first case and second: house foreclosed. 2015: claim for wrongful foreclosure

ii. Cause of action the same? Primary right is not being wrongfully deprived of property, so possibly the same even though Court does not elaborate. Obviously the same parties. Case was final because appellate process is over

iii. ON MERITS: depends on fact of case and reason of ruling.
1. Demurer and technical is not on merits> Ie PJ, venue, SOL

a. sustained for failure of the facts alleged to establish a cause of action is judgment on merits only if same facts are pleaded in section action or if different facts pleaded the new complaint contains same defects
b. Potentially curable defects are not on merits

iv. Review

1. See if there is no cause of action on any theory

2. Also review complaint to see whether abuse of discretion when no leave to amend
d. BOEKIN

i. Facts: P sued d for claim relating to husband's cancer. While alive P sued for common law consortium. Dismiss with prejudice (possibly because at time wasn't clear she could recover post death damages so wait to file wrongful death statutory claim). Alleged unable to perform duties and she had been PERMANENTLY DEPRIVED OF husband's consortium. After death, she filed wrongful death claim under 377.60. Allegs loss of love companionship etc. 

ii. Primary right: Not wrongful denial of companionship. Her first action sought future loss. Same harm alleged in wrongful death. Wrong death covers death forward. Consortium covers injury forward so death too. 
e. FEV v. CITY OF ANAHEIM

i. Policy: prefer finality over validity to conserve resources. But in rare cases, deny preclusive effect when manifest injustice

ii. P are mother and daughter of man killed by place. First claim was federal civil rights claim and state for Bane act. Trial court granted SJ and dismissed state claims to refile in state court. Appeal CoA panel affirm. State court took judicial notice to use issue preclusion. NOTE: How was the judgment final since there was eventually en banc review. The court applying res judicata apply the law of which the first judgment was rendered under full faith and credit. Fed Final even before appeal. En banc reverse

iii. P file another in state court since trial court relied on reversed opinion. Parties present issue preclusion argument but this is claim preclusion by former state judgment

iv. Exception: when proper consideration given to policy under doctrine, should not apply so rigidly. Policy here: Public confidence in wisdom and integrity of judicial decision would not be promoted. Look at facts of the case. There was en banc which was pretty rare. Also look at cause of action asserted. P had no opportunity to litigate. State claims never been litigated beyond pleading. Not point there was resolution on merits. Definitely not vexatious. Not a judicial or legislative overturning that was EXTRINIC to litigation. Here, it was intrinsic

v. Preserve Jurisdiction and keep case alive. Stay or hold on appeal. P did not do so here so en banc opinion does not automatically nullify. 
vi. Collateral attack

1. Attack in court different from one rendered. Judgment has to be void on face of judgment roll. Not present here. 
XXI. ISSUE PRECLUSION: won’t eliminate a cause of action but might make it impossible if eliminate an element
a. Policy: preservation of integrity of judicial system, promotion of judicial economy, and protection of litigants from harassment by vexatious litigants

b. Requirements

i. Final adjudication

ii. Identical issue

iii. Actually litigated and necessarily decided in first suit

1. Properly raised and is submitted to Court for determination and is determined

2. Judgment cannot stand without decision
3. Settlement does not mean actually litigated, but parties may waive
iv. Asserted against one who was a party in first suit or one in privity with party
1. Party: one directly interested in subject matter, and had right ot make defense, control proceeding and to appeal. 

2. Privity: sharing of identity or community of interest in first suit, and circumstances such that nonparty should reasonable have expected to be bound. Interest so similar that nonparty virtual representative. 

v. Decision in former final and on merits (some courts say this but not absolutely necessary)
1. Full hearing and substance of claim was tried and determined

2. Also one addressing substance of motion

c. Equity Nonmutual CE: why didn't non party intervene? Concerned about fairness.

d. CASTILLO: Litigation in Admin Hearing can give Preclusive Effect
i. Castillo is an engineer who worked for Public Works Department of City of LA. Allege discrimination. There was an admin hearing. Then file for writ of mandate in superior court. DFEH give right to sue letter after he files with them. P files in Supeiror Court, writ of mandate denied. D file for SJ and issue preclusion re wrongfullness of discharge. 

ii. Nonmutuality: Don't need same party, just same party if full and fair opportunity to litigate issue

iii. Additional Policy

1. Integrity of judicial system

2. Judicial economy

3. Protect against vexatious litigants

4. Issue is flexible while claim is strict

iv. Properly litigated in admin hearing. Necessary because it would invalidate proceeding. Final after denial of writ. Policy weigh in favor of integrity of admin

v. Johnson: when public employee pursue admin civil service remedies and receive adverse finding and fail to have set adsie, adverse finding is binding

vi. Fair: Due Process guarantee is first. Formality, availability of judicial review. Judicial in nature

e. TAYLOR: Not all Judicial Like Proceedings get Preclusive Effect
i. Employee argue discrimination. D file SJ arguing no state law claim because federal enclave. Through Union, go through arbitration due to CBA. Completed while state court proceeding pending. Castillo not on point because did not deal with CBA and arbitration. 

ii. ISSUE PRECLUSION: Apply if CBA clear and unmistakably provides for binding arbitration of statutory claim under Labor Code and arbitration was conducted in manner that allowed for full litigation and fair adjudication of Labor Claim
iii. Here, D never submitted CBA to court to determine waiver
f. DKN

i. Ds leased P's premise. Under term, lessors and lessess are Joint and Severally liable. Caputo sued P for fraud. P filed cross complaint. Other 2 dismissed. Judgment for P. P file second action against other two. Ds basically argue claim preclusion which Court says do not belong

ii. RULE: J and S are different and not in conflict with Res Judicata
1. J and S is about Different parties. Different claims for each party. WE don't aggregate and treat the same

2. Common law: only joint liability and had to sue together. CA endowed JS

iii. J and S: All liable individually for full amount but P can only recover full amount. Since not fully paid here, P could go against others

iv. Non party by default can never raise claim preclusion

g. VANDENBURG

i. When can a judicially confirmed award in arbitration have issue preclusion effect in favor of nonparty? When there is an agreement
ii. FACTS: V leased parcel of land from Boyd. Boyd took possession back and found pollution and contamination by V's oil tank. B sue V and V seeks defense from insurer. USF G defend only because all have a clause re won't defend polution unless accidental explosion. 

iii. Arbitration Proceeding: judge render award for B. Contamination caused by tank so not accident. V request indemnification and insurers refuse. Insurers file 2 motions for summary adjudication. Main reason is issue preclusion. CoA reverse because an arbitration agreement parties did not expressly agree on extending effect beyond to non parties

iv. Reasoning: nature of arbitratoin. Informal. A contract. More of policies. Judicial review limited. Arbitration doesn't have to apply law. 

