
California Civil Procedure

I. INTRODUCTION

A. RULES
a. Code of Civil Procedure: CCP

b. California Rules of Court: CRC

i. CRC is supplement to CCP and has the authority of the CCP as long as they do not conflict

c. Local Rules: LR

i. Every CA county enacts local rules to supplement CCP and CRC

ii. LR have same validity as CCP and CRC as long as they do not conflict

iii. NOTE—CRC 981.1: Preemption of Local Rules

1. preempts local rules relating to pleadings, demurrers, ex parte applicants, motions, discovery, provisional remedies, form, and format of papers

2. Local courts left with more scheduling/ministerial rules

a. Except: 

i. LR 7.9—case management conferences

ii. LR 7.12—litigation conduct

1. prior law provided for sanctions, now are more like guidelines

B. TERMS
a. File: give copy to the court

b. Serve: give copy to a person
c. CA Judicial Counsel: judges created forms for litigation to allow non-lawyers to bring lawsuits and conduct litigation without lawyers

i. created check-off forms

d. pro per—in propia persona: when a nonlawyer brings a case on their own behalf

e. Guardian Ad Litem:  guardian regarding litigation; usually for minors or people who are incapable of representing themselves
i. need court approval

f. Conservator: someone who represents interests of person, watches assets

g. Action: lawsuit

h. Complaint: how you begin action

i. Claim: bringing action in federal court

j. Cause of Action: bringing action in CA

k. Opening Brief: motion to strike, motion to quash, etc.

l. Opposition: oppose an opening brief

i. not “answer”, “respond”, “reply”

ii. make counter arguments and counter law

iii. can add arguments

m. Reply: reply to new cases and new arguments brought up in opposition

i. third step of the briefing after opening and opposition

n. Response: respond to discovery demands (interrogatories, doc demands, etc.)

C. OVERVIEW OF CALIFORNAI CIVIL PROCEDURE
a. Model Case: Guatemala Broccoli Case
i. Obtaining Case
ii. Meeting Client
iii. Determining Jurisdiction and Venue
iv. Developing a Strategy
1. story of the case
2. pleadings strategy
3. discovery strategy
4. gathering evidence
5. alternative dispute resolution
D. UNDERTAKING THE REPRESENTATION: THE NEW CLIENT
a. NOTE: do NOT have obligation to represent anybody, don’t represent someone you don’t want to
b. meet client—liability attaches
i. immediately find out if SOL has began to run
ii. even if don’t take case must make clear to C when SOL ends
iii. HYPO: if find that C has only 5 days left to file case, if do nothing you’ll be liable for malpractice.  Even if don’t take their case if they have short amount of time file check-off complaint without charge for them.
1. NOTE: give something in writing to this unwanted C explaining you’re no longer representing them and to get atty to file a first amended complaint.
c. after meeting with C write a—Memo to file: record of what happened—i.e. met the C, don’t want to represent them, deadline within 7 days so filed check-off complaint and advised and sent formal letter to get atty and file first amended complaint

d. Motion to be relieved as counsel: if already representing/filed something for C and decide do not want to represent them anymore

i. CRC 3.1362
ii. file this with the court

iii. but, telling judge indirectly you don’t like your C, gives judge prejudice against C

iv. protect C and be zealous advocate, ask C to fire you instead—use check-off form

v. if C won’t, then have to file this and explain to C consequences (judge will be biased)

vi. must serve it on C

vii. don’t reveal anything under A/C privilege or confidentiality, be careful how you explain that you want to leave matter—keep it short
viii. earlier you try to get relieved, more likely judge will let you out

e. assess prospective Client—find out client’s story, don’t believe everything, assume C is lying
i. might not remember all facts, worried if tell truth won’t get represented, freaked out by paying by the minute so cut story short
ii. emphasize everything they tell you has atty-client privilege—can never use against them
f. assess merits of the case
i. investigate the facts—best way is to hire PI, but C would have to pay for it, so don’t do that
ii. check out online, google, lexis/westlaw for prior suits
g. on first meeting give C a percentage guess of how you think chances are of winning, always bw 30%-70%, don’t over/under estimate
h. Retainer Letter

i. do not enter representation w/o formal retainer letter
ii. do not make predictions about lawsuit in retainer letter
i. Limitations
i. “SOL”—statute of limitations
ii. Limitations Periods:
1. written contract—4 years
2. oral contract—2 years
3. personal injury—2 years
4. written defamation (libel)—1 year
5. oral defamation (slander)—1 year
6. fraud—3 years—see discovery rule
7. malpractice—1 year
a. if you sue C for unpaid bill they will in turn sue you for malpractice
b. so NOTE: if someone owes you money after representing them wait 1 year and 1 day so they can’t sue your for malpractice—then sue them for money (you will have 4 years to bring that suit) 
iii. Discovery Rule: Do not start tolling SOL for fraud until victim knew or should have known they were being defrauded
iv. Toll a statute: clock not started yet
v. Notice of Claim—prof. calls this “claim notice”
1. applies when suing the govt. for tort
2. have both limitations period and notice of claim
a. 6 month (90 days) deadline to send notice to the agency you’re going to sue or might sue
b. 6 months within time of injury/cause of action
c. HYPO: slip and fall in govt. building. have 2  years from time you fall to sue and 6 months from time of fall to give notice of claim
d. NOTE: if fraud it’s 6 months from time knew or should have known of fraud
3. RULE: have to bring case within limitations period AND must have trial within 5 years
4. purpose is to weed out frivolous suits and plan budget for pending suits
vi. Kirsch v. Duryea: Lawyer wanted to withdraw from medical malpractice case bc he believed the case lacked merit after investigating. Eight months before the final date for prosecution, he informed the client of his intent and sent him substitution of attorney forms, explaining the need for quick action and that he would cooperate with new counsel but the client never responded to his communications. He withdrew 2 months prior to trial deadline and case ended up being dismissed bc failure to comply with five-year trial deadline. Holding—lawyer could withdraw.  
j. Payment

i. at initial meeting tell C how you get paid
ii. defense work usually by the hour 
iii. plaintiff work by hour or contingency
iv. Contingency: 1/3 of anything C wins
1. can be 25% but if go to trial it’s 33%. sometimes 33% and if go to trial it’s 40%.
2. only have to pay if we win, it’s my percentage, does not include costs
3. HYPO: C settles for $15K.  atty gets $5K. 2 depositions during litigation costing 2K total. chiropractor does work on lien for $1,500. then PT for $1,500. $300 in photocopies. for one of the depos had to fly in person from out of state for $350 plus $200/night for hotel. would leave about $4K for C. so MUST be upfront with C on first day—put in K and explain everything
k. Conflict Check

i. do this first
ii. Truck Ins. Exch. v. Fireman’s Fund Ins. Co.: Law firm wants to represent Truck (bc more profitable) but law firm was representing opposing side in other unrelated cases. Law firm tried to bypass rule by moving to withdrawal as counsel on other cases so the former client rule would apply, but ct doesn’t go for it, otherwise any lawyer could get around the rule this way. Holding: law firm not allowed to withdraw.
1. Hot potato rule—if reason you’re dropping a C is to make more money from another C, you’re not allowed to do that
iii. RULE: Concurrent Representation: you may not represent one C seeking damages from another C unless you get informed, written consent
iv. RULE: Past Representation: Allowed to do so as long as no substantial overlap.  Not worried about loyalty issues but that you’re privy to relevent things bc of atty-C privilege. 
v. HYPO: What if represented X 5 years ago against Y in wrongful termination case.  Case is now over and in new case, Z wants to sue X over a property transaction.  Can L take case? yes, case is over.  no longer has loyalty issue.  but still have to look at if there’s a SUBSTANTIAL OVERLAP in the litigation subject.

l. Acting with Client’s Authorization
i. C has final say but atty can take lead on strategy/procedural matters (i.e. asking questions at deposition or trial, objecting to evidence, etc.)

ii. always document C decisions in letters

iii. RULE: cannot make decisions altering substantial rights without C permission (i.e. settlement, arbitration, etc.)

1. Blanton v. Womancare, Inc.: P’s attorney agreed to settle a suit arising out of alleged malpractice during abortion through binding arbitration. However, P had objected to this agreement, but attorney made it anyway. Holding—atty lacked authority to waive P’s substantial rights by entering into binding arbitration agreement when P did not consent, did nothing beyond retention of atty to suggest that he and authority to enter such an agreement, and she repudiated the agreement as soon as she learned of it. Atty has no apparent authority to bind client to an agreement for arbitration, and authority not enlarged by fact he has been retained.
a. NOTE:
i. mediation—two people suing each other, try to get to a compromise, not binding

ii. arbitration—two people in litigation and decide to go to arbitration, it’s binding

iv. Vexatious Litigants
1. RULE: person sues in pro per (w/o atty), if lose enough times in enough years (5 cases in 7 years), declared “vexatious litigant”. 

a. after declared so, even if have legitimate case, must first submit it to a court to approve it for litigatin
b. judge can deny your day in court

c. 7 year period is 7 years from the day you bring the first losing litigation—even if you won cases in that period still counts as long as lost 7

2. get an atty then vexatious litigant rules don’t apply

a. atty can be disciplined if case has no merit

3. Kim v. Walker:  Kim was a vexatious litigant, suing everyone (police, govt., ect.)
E. PROCEEDING WITH THE REPRESENTATION: THE DEMAND LETTER
a. Demand Letter: letter to other side in furtherance of litigation
i. find out who D’s atty is and send to atty
ii. state facts, (what D did to C), laws, D liability, what you plan to do, what you want from D (ask for more than what you actually want), scare tactic
iii. permitted to sue without one but usually ask
iv. D’s response
1. rarely results in offer
2. D’s atty will usually write back in similar tone (or meaner), deny it, or say even if true not the way you describe or not against the law
3. D should review demand letter with their C, get all the facts as clear as possible, try to get C to be honest so atty can do better job and remind not to spoilate evidence
4. then research law—this is first impression so come back firmly with law, don’t lose cool, be professional
5. a good response will deter people from suing—don’t be too aggressive
6. Litigation hold: preserve evidence—mention in demand letter that other side on notice and must preserve evidence.  Any docs you have pertaining to subject matter in this litigation that are about to be destroyed based on your document preservation/retention policies cannot be destroyed.  Have to hold those docs notwithstanding legitimate doc retention policy.
a. Document Retention Policy: i.e. says all docs in this co will be retained and preserved for 2 years (will be destroyed after 2 years)

b. Avoiding Threat of Criminal Action
i. cannot threaten bringing out someone’s criminal past

ii. Nguyen v. Proton Technology Corp.: management upset bc competitor “taking” their good sales employees, sent a letter to that company and told them Nguyen had committed criminal acts (and they cited the wrong criminal act). Holding—not allowed to bring out a person’s criminal past unless it is absolutely essential.
iii. Flately v. Mauro:  Flately accused of rape and gets “demand letter” from accuser’s atty saying if he doesn’t give them $100mil he’ll call the IRS to look into Flately tax records, call immigration, and will release all this info to media.  Allowed to report crime of rape and allowed to sue for it, just not allowed to put in demand letter if you don’t give me the money we’re going to sue.  Holding: demand letter improper, cannot make these threats.

iv. CA Rule of Professional Conduct 5-100: cannot threaten to present criminal, administrative, or disciplinary charges, or any other governmental enforcement action, to obtain an advantage in a civil dispute
1. if do any of the above, would be considered blackmail
v. NOTE: can demand money, but not in the context of threat like above
c. Litigation Privilege
i. safe harbors, safe to defame someone in process of lawsuit and cannot be sued for that defamation if in furtherance of litigation
ii. Litigation Privilege RULE: anything you say in furtherance of the litigation is safe from a defamation action
iii. Nguyen v. Proton Technology Corp.: If what management said in demand letter was just that we’re going to sue you and Nguyen for taking our employees and IP, that’s ok bc it’s relevant to lawsuit.  Nguyen would lose here on defamation suit.  But since they talked about his conviction (and got it wrong too) in demand letter Nguyen could win bc that has nothing to do with the lawsuit.  But since D put stuff in that’s completely irrelevant to case, Nguyen will win defamation suit.
iv. Example from supplement:  Man sued mother for ruining relationship with girlfriend.  Then mother sued for defamation for things son said about her in his complaint.  Since it was a complaint (in furtherance of litigation), under litigation privilege mother has no cause of action against son.

v. Legislative Privilege: congressional representative speaking on floor of US senate, or any legislator, cannot be sued for any defamation, no matter what they say, on the floor, bc want to encourage lawmakers to be honest

vi. Limits to privilege

1. must have legitimate nexus to the litigation

2. can’t write letter to other side’s employer that defames

3. can’t threaten criminal action (you’re in civil litigation)

4. need to have standing

d. Spoliation
i. destroy evidence in wrongful way

ii. at beginning of litigation tell C not to destroy any evidence

iii. in demand letter advise other side to place litigation hold for evidence

iv. strong sanctions (i.e. huge monetary penalties, may even dismiss entire case)

v. gets bad jury verdicts

vi. no separate cause of action for spoliation—rely on sanctions, can’t put it in your complaint
vii. there are built in remedies already, keep going through with lawsuit as is

viii. NOTE: hide doc by giving large number of docs is not spoliation

ix. Cedars-Sinai Medical Center v. Superior Court:  Ps wanted to bring an additional cause of action separately suing for the spoliation of documents.  After mother lost oxygen bc of anesthesia Cedars changed time on record that mother put down for time she last ate.  Holding: can only sue for the medical malpractice bc there are other remedies for spoliation (i.e. ask for automatic victory on underlying COA), otherwise cases could go on forever, problem of finality, courts could be tied up all day with spoliation COA, ample enough penalty if ct grants judgment on underlying case.
e. Sanctions
i. penalties
ii. CCP 128.5 & 128.7
1. atty must bring case on good faith basis—investigating C as much as possible and asking for some documents should give you enough of a good faith basis to bring the case (do basic research)

2. any time atty acts in bad faith with frivolous actions or tactics, can be subject to sanctions—usually in form of money and often occur over discovery issues
a. Frivolous: 

i. totally and completely without merit

ii. for sole purpose of harassing opposing party

iii. Types of Sanctions

1. Monetary: wasting court’s time and other side’s time. should not have brought motion. don’t go on your record
2. Evidentiary: messing with evidence. Didn’t give discovery that you should have. Issue ruling that everything other side said would have been in those documents, assume for case it actually would have. Or make a ruling that other side doesn’t have to give documents to you.
3. Issue: tell jury to assume certain issue has been proven in certain way bc person messed with discovery. –DO NOT NEED TO KNOW
4. Terminating: Judge ends the case on the other side’s favor, concludes trial. Very rare.
II.  BRINGING THE ACTION

A. DETERMINING JURISDICTION
a. First question is where to bring the case?
b. Venue: decide which county case goes to
i. consider bias, benefit, etc.
ii. Guatemala Broccoli Case: If sue in Guatemala, going to win but won’t be able to collect.  Opponent is famous in Modesto, people like him there so don’t want to sue there.  Want LA but no connection to LA.  Try to find connection to location where won’t be biased against your Cs.
c. Standing: must be entitled to bring this case, may not have standing if not directly affected/injured by COA (i.e. non-smoker w/n have standing in tobacco litigation)
i. if article in paper says “all Jews are (something bad)” prof. can’t sue for defamation bc doesn’t personally address him/say his name 
d. Exhaustion: Required to exhaust administrative remedies in some types of cases (i.e. employment)—involving administrative agencies
i. HYPO: want to rent apt and won’t rent to prof. bc he’s Jewish. Can’t go straight to court, by law first have to go to agency, say victim of unfair housing act.  If bring lawsuit w/o first using administrative remedies other side can get case thrown out on grounds that he failed to exhaust administrative remedies.  Agency will give a “right to sue” letter allowing you to go straight to court.
e. Federal versus State Court
i. Consider:
1. fewer fed courts than state courts, juries come from cities so more sophisticated
2. judges more uniformly intelligent than state court judges
3. state judge will go up for voting so will often try to see if ruling will hurt their chances of reelection
4. fed judge has lifetime appointment, won’t be swayed by voters—more independent
ii. if complicated case and you’re in the right want to be in fed court, if in the wrong side want state court
iii. if case based in fed law you can bring it in fed court
iv. Certified Question to CA Supreme Court: if fed court confronted w state Q and doesn’t know what state law is, call time out and go to state supreme court to get ruling on law.

v. Two Dismissal Rule: If bring case in state court, allowed to dismiss own case without prejudice, and now that it’s dismissed, re-file in fed court.

1. if done a second time then it’s prejudiced

2. normally done before case management conference 

f. Removal/Remand
i. D may try to remove case (P’s complaint) from state ct to fed ct

1. if D wants to remove to fed ct, should first answer in state ct so D can answer with a general denial, and then ask to remove. if it goes to fed ct don’t have to answer again, so you get away with easier state answer.
2. to answer in fed ct needs to be specific, respond to every sentence, not like state ct with general denial

3. state answer is 30 days, if you remove case before you answer have 7 days to answer if fed court

4. if you miss the 7 days on answer you’re held in default, no way to bounce back

a. if remove before answering in state ct, and then don’t answer in time in fed ct, unlike in state ct, can’t claim “mistake, inadvertence, omission” and P can get default 

b. so just better to answer first in state court, easier answer, more time (30 days instead of 7), and don’t face this rule

ii. P can then move to remand to get case remanded to state ct

B. PLEADINGS
a. Pleadings: formal allegations of parties and denials or affirmative defenses
b. Complaint: bringing an action/suing

i. file with the court, now on record in the court (even if no service yet, you have preserved your SOL)

ii. first thing jury will read, make good impression of your case

iii. judge gets to see in complaint right away the parties and implied venue

iv. Format
1. Caption
a. CCP 422.30: Every pleading shall have a caption setting forth:

i. name of ct and county in which action brought
ii. title of action

b. CCP 422.40: Compliant—Title includes names of all parties
i. paragraph on parties here: i.e. “P is CEO of broccoli co, a corp incorporated in Guatemala, and he’s domiciled there. D is …”

ii. in other pleadings ok to state name of first party on each side

iii. Does: unnamed defendants

1. CCP 474
2. on limitations period when sue someone so need to sue everyone before you run out of time

3. if there’s people you might want to sue but don’t know yet, have fictional Ds called “Doe Ds” and that preserves limitations period

4. Does 1-50 is too much, unprofessional, but no actual limit

2. Background (quick summary)/ Parties
a. introductory line, describes in sentence what case is about

3. Common Facts: story in numbered paragraph—tell your story
4. Causes of Action: each paragraph lays out elements

a. “FIRST CAUSE OF ACTION” then underneath (Defendants X, Y…)

b. could be against all Ds or against specific ones—if against all Ds put “each and every” or “and each of them”
c. for each COA put in name of action and tell all facts that pertain to that COA and the prongs of law that go to it that were violated

d. at end of each paragraph for each COA indicate how much you’re asking for that COA

5. Prayer: “pray for damages”

a. if seeking $ for tort COA not allowed to specify amount (want to prevent blackmail)

b. for breach of K you know the amount so you can specify

c. ask for costs, not fees, and for such other and further relief as court deems just and proper

i. fees: what atty is paid either by hourly wage or contingency

ii. costs: everything else that isn’t fees

iii. RULE: in litigation wining side allowed to ask for costs, but never allowed to get fees

1. rare exception with fee shifting statute—by law losing side has to pay fee of winning side

d. person being sued may send to P request for statement of damages (even for tort) and in the statement, P will explain exactly how much money suing for—give exact dollar amount
6. NOTE: in fed ct need to plead jurisdiction and any venue issues, in state ct not obligated to argue jurisdiction and venue

7. NOTE: in CA state not called “claim”

v. Verified versus Unverified Complaint
1. Verified: every fact in this complaint is absolutely true, verification page signed by C

a. have to add at end of complaint verification page

b. atty shouldn’t sign it, have C sign it

c. have to answer paragraph by paragraph, line by line

d. better for P but more work to draft, more expensive (takes more time)
e. D permitted to respond that don’t have info yet

2. Unverified: based on information and belief—99% of complaints
a. can answer w one sentence using general denial

b. better for D to respond to

c. Format
i. CRC 201: Requirements for Papers Filed with Court
1. must use recycled paper for 

a. all original papers filed w/court and all copies of papers, documents, exhibits, etc.

b. the original record on appeal from a limited civil case, any brief filed with the court to be heard by the appellate division, all copies of the documents

2. size of paper, type style, print color

a. must be typewritten or printed, or photocopies

b. in no smaller than 12 font

c. on opaque, unglazed paper, white or unbleached, of standard quality not less than 20 pound weight

d. must by 8.5 by 11 inches

e. color must be black or blue-black

f.  can only use one side of paper and lines must be double or 1.5 spaced and numbered consecutively

g. each page must be numbered consecutively at bottom

h. each paper presented for filing must contain two pre-punched normal-sized holes, centered 2.5 inches apart, and 5/8 inch from the top

i. on first page: footer—below pg. # and divided from the rest of the doc page by printed line—must have title of the paper or clear abbreviation and must be in at least 10 point font

3. acceptance for filing

a. clerk doesn’t have to accept for filing papers that do not comply with the rule, except

i. cannot reject a paper for filing only because it is handwritten or handprinted or that handwriting is in a color other than black or blue-black

ii. for good cause shown the court may permit the filing of papers that do not comply with the rule

ii. CRC 201.5: Papers not Filed with the Court
1. there are certain papers, whether offered separately or as attachments to other documents, that are not to be filed unless they are offered as relevant to the determination of an issue in a law and motion proceeding or other hearing or are ordered filed for good cause

2. i.e. subpoena, deposition notice, notice of intention to record testimony of audio or videotape, etc.

iii. CRC 201.8: Case Cover Sheet
1. included with complaint

2. made by judicial counsel—like other forms

3. check boxes (type of case, jdx, etc.)

4. if no cover sheet, clerk supposed to still file, but sanctions under Rule 227 can be imposed

iv. Cites to non-CA cases: must attach copy of case

d. Consolidation: ask ct to take all the cases in that county that are all against same D and put them into one case

e. Coordination: ask ct to take all the cases in different counties that are all against same D and put them into one case
i. can oppose coordination and consolidation but if it’s feasible and efficient ct is probably going to do it
f. Lis Pendens: document that creates formal paper that property at issue in pending litigation

i. HYPO: prof wants to buy house from S. S doesn’t own the house, selling house she doesn’t own. A owns it and doesn’t know this is happening. S is in litigation with A over true ownership of house. A is currently owner unless case goes for S. A as the owner of the house needs to file lis pendens.

1. if A fails to file lis pendens and prof buys house from S, even if A wins lawsuit can’t kick prof out of house bc he was a bona fide purchaser and wasn’t put on notice of lawsuit.

g. Injunction
i. when sue, ask court in the meantime to restrict activity regarding this person I’m suing
ii. have to put up bond and have verified complaint
C. RESPONDING TO PLEADINGS
a. Issues when D gets complaint:

i. was service proper? –motion to quash

ii. does P have standing?

iii. did P exhaust administrative remedies? 

iv. remove or transfer?

b. can choose not to answer—obvious wrong choice
i. other side can file a default, if don’t answer within the time you must answer (30 days), you’re in default

c. MOTIONS
i. CCP 430.10(e): Options for Objecting to Pleadings:  party against whom complaint has been filed may object, by demurrer or answer on the grounds that the pleading does not state facts sufficient to constitute a cause of action.

ii. Motion to Quash Service
1. say wasn’t served properly and since wasn’t served properly, wasn’t served

2. result will be that P has to serve you again

3. none of the deadlines will have started

4. bring motion by special appearance—don’t call yourself D bc technically you haven’t been served yet

5. must bring this motion w/in 30 DAYS
iii. Motion to Transfer
1. say it’s in wrong county

2. “motion to change venue”—don’t call it this, but same idea

3. want to move it within state of CA but to a different county

4. NOTE: not allowed to bring unless first call other side and try to work it out, put in motion did a meet and confer—if skip this motion will be denied and you’ll get sanctions—if win the motion the loser gets sanctions

a. unless can show substantial justification for taking losing side

5. Meet and Confer: when you try to “work it out”—usually done by phone

6. Grounds for Transfer
a. Contract

i. Proper Venue

1. where K was negotiated

2. where K was signed

3. where K was breached

4. where K was to be performed

5. P lives or incorporated

6. D lives or incorporated

7. most witnesses are

8. where most evidence is

9. sometimes can be different places, so judge will “balance the equities”

b. Tort

i. Proper Venue

1. where did the injury take place

2. P lives or incorporated

3. D lives or incorporated

4. most witnesses are

5. where most evidence is

7. must bring within 30 DAYS
iv. Demurrer
1. like FRCP 12(b)—motion to dismiss

2. not going to answer complaint bc it’s meaningless

3. CCP 430.10: Demurrers: objection to complaint bc it:
a. fails to state a claim (i.e. left out element of a claim)

b. claim is trying to state is indefinite (not sure what they are accusing me of)

i. i.e. alleging cause of action for breach of K, but they failed to articulate whether it is a written or oral K

c. no jurisdiction (i.e. doesn’t meet minimum money threshold, in wrong town of superior court)

d. no standing—person who filed pleading does not have the legal capacity to sue

e. pleading is uncertain (ambiguous and unintelligible)

f. another action pending bw same parties on same COA

g. defect or misjoinder of parties

4. saying everything in complaint is true, but even so court should throw it out

5. even if demur is sustained, it will likely be “sustained with leave to amend”, which allows P to fix his complaint and amend AND judge gives P a “judicial roadmap” bc he explains how it needs to be amended

6. judges usually won’t throw out a complaint unless you have a strong objection like Statute of Limitations

7. Strategy: Demurrer or Answer
a. disadvantage:

i. don’t want to the other side some of your defense strategy and their weaknesses

ii. bc it is a very aggressive tactic to take on defense – you are saying the P doesn’t even deserve a day in ct and should be thrown out

iii. don’t want to waste money: not sure we are going to win and the bill gets passed to the client, why cost client extra money if you don’t believe you will win

b. advantage

i. sometimes up against P atty who is weak and has weak complaint, by third failure to amend complaint correctly, D will ask to sustain demurrer with prejudice (can never be brought up again)

8. CRC 325: Demurrers
a. each ground of demurrer shall be in a separate paragraph and shall state whether it applies to the entire pleading or to specified causes of actions of defenses

b. shall state on 1st page name of party filing and party that is the subject of the demurrer

c. when demurrer on the merits at the request of the party appearing—if neither party appears the court can dispose of the demurrer on the merits or drop it from the calendar

d. following ruling on demurrer, leave to answer or amend within 10 DAYS shall be deemed granted in most cases

e. a demurrer to a COA can be filed without answering other COAs—D shall have 10 DAYS to strike, demurrer, or otherwise plead to the complaint or remaining causes of action following

i. the overruling of the demurrer

ii. amendment of the complaint or the expiration of the time to amend if demurrer was sustained with leave to amend

iii. sustaining of the demurrer if demurrer was sustained without leave to amend

9. must file within 30 DAYS
v. Motion to Strike
1. saying to judge that everything is true, but certain things in complaint must be stricken based on one of these:
a. improper

b. irrelevant

c. false

d. not in accordance with CA law

2. NOTE: don’t have to bring demurrer or motion to strike, but if you do bring both of them have to file them both simultaneously
3. NOTE: can’t get entire complaint thrown out, but can get a few things out

4. must file within 30 DAYS
vi. Removal
1. see under jurisdiction

2. D who is taking P’s complaint and bringing it to fed ct.

3. may do that if believe there’s fed Q jurisdiction or diversity jurisdiction

4. most lawyers can’t handle fed ct.

5. P has the option if he can show it doesn’t have good fed jurisdiction to seek to remand—bring case back from fed ct to state ct

6. NOTE: whenever you file any case in fed ct. also have to file notice of interested parties
a. list every co or individual who stands to gain or lose in the case, and judge looks and sees if have any reason to recuse

b. don’t have to do this in state ct.

7. NOTE: when removing action to fed ct have to file notice of removal in state ct.
8. must remove w/in 30 DAYS
a. first answer, then remove

vii. NOTE: all 5 motions have following terminology except for demurrers:

1. Granted: win

2. Lose: denied, except for demurrer

3. Demurrers:

a. sustained—win

b. overruled—lose 

viii. Anti-SLAPP
1. “Strategic litigation against public participation”
2. applies only to defamation cases on a matter that has to do with public interest—i.e. testimony at public meeting, letter in newspaper, concerns matter of public interest
3. NOTE: when P sues D for defamation on a matter that has to do with public participation, D can bring anti-SLAPP motion at very beginning
4. anti-SLAPP compels P to immediately up front at beginning show evidence that you have a likelihood of winning
a. usually don’t have all your evidence bc haven’t done discovery yet
b. but defamation on public issue is different bc can show the letter, video, transcript—all available to public
5. NOTE: if judge rules yes, persuasive probably can win, doesn’t mean P won, case still has to go on and be proven
a. but if P can’t show evidence that probably will win, case thrown out immediately
6. money that D had to spend on atty to bring anti-SLAPP—P will have to reimburse costs and fees
7. 60 DAYS to bring anti-SLAPP
ix. General Motions Strategy to Consider
1. every motion costs about $10K

2. most take research and hours to write, have to go to court and argue

3. so have to decide if worth brining

4. for demurrer—judge often sustains with leave to amend so they’ll come back with better complaint bc by filing demurrer you educated them in its weaknesses

5. if corp with a lot of money probably be willing to bring motion and spend the money and put the other side to work

x. NOTE on timing: when statute says you have 30 days to answer, you have 30 days from when you got that complaint, to midnight of the 30th day, to put it in the mailbox
xi. Order of Motions
1. first bring motion to quash bc if bring any other motion regarded as making an appearance in the case, acknowledging you’re in the case and too late to bring motion to quash (by special appearance)
a. if lose motion to quash have 30 DAYS to answer or do something else
i. full 30 days bc theory you didn’t read complaint yet
2. next bring motion to transfer
a. wouldn’t bring after demurrer bc if in wrong county why bring any motion
b. if lose motion to transfer have 30 DAYS to answer or do something else
i. same reasoning as with quash

3. next bring demurrer and motion to strike—if brining both have to bring together

a. if you lose on these have to answer or otherwise respond within 10 DAYS
b. theory is when bring demurrer saying you read complaint very carefully and lacking in this way
c. same with motion to strike
d. if demurrer is sustained opponent has 10 DAYS to come back with better complaint—should ask judge for 30 days
d. ANSWER
i. most classic choice—(you answer a complaint, not “respond”)

ii. Two parts: General Denial, Affirmative Defenses
1. General Denial: one sentence stating generally deny allegations in complaint

2. Affirmative Defenses: one sentence statements of what your defenses are

a. come after general denial

b. just say name of defense, don’t go into detail

c. distinguish bw at law and in equity

d. matters at law: when suing for money/damages

e. matters in equity: not seeking damages, but equitable relief, asking judge to craft remedy besides money

i. i.e. injunctions, specific performance, etc.

ii. 2 classic affirmative defenses equitable remedies

1. unclean hands: D saying P isn’t entitled to much fairness, not entitled to special equitable relief
2. laches: took a long time to sue, not statute based
iii. shouldn’t use equitable affirmative defenses in a case at law, and vice versa
iv. if leave out affirmative defense might be denied opportunity to argue it in front of jury
v. NOTE: only include defenses that apply
D. TIMES AND DEADLINES FOR COMPLAINT AND RESPONSIVE PLEADINGS
a. CRC 201.7
b. Complaint: file before statute of limitations
c. Service of Complaint: File this and proof of service with ct.
i. must serve within 60 DAYS of filing complaint
ii. if complaint amended to add D, added D served within 30 DAYS after filing amendment

iii. after service, file with ct proof of service
1. if don’t file within 60 DAYS  of filing complaint, ct automatically sends out “OSC re Sanctions”—Order to show cause why atty shouldn’t be sanctioned  

d. Timing of Responsive Pleadings
i. 30 DAYS to answer, object, or otherwise respond

ii. RULE Notice and Acknowledgement Service: if complaint served through notice and acknowledgement— D has 20 DAYS from receipt of acknowledgement to mail back to P, then D has 30 DAYS from signing acknowledgement to answer

1. so could effectively take up to 50 days to answer

iii. parties may stipulate w/o leave of ct to one 15 DAY extension
1. if need more time after extension, need to make motion to the ct, usually judge will let you the first time around

a. when you know you are going to settle, you may be able to get long extensions to file answer (e.g., 3-4 months), don’t want to start spending money on litigation, better to give that money as part of a settlement, once a litigation gets rolling, hard to settle…both sides just keep stipulating to put off filing of the answer, explain to judge that you are close to settling, if judge believes it is happening, you’ll get a few extra continuances

iv. NOTE: if need to make motion bc other side won’t give you the 1st 15 day extension, judge will be mad at other side

v. Local Rules encourage attys to advise clients to be generous about time deadlines
1. LR 7.12(a)(3): advise against clients granting no time extensions to be “tough”

2. LR 7.12(a)(5): Should not bargain substantive rights against professional courtesy, but can attach conditions to preserve rights that granting a time extension might jeopardize

vi. Local Rules of Civility

1. don’t interrupt opposing counsel, call him a liar

2. when sending interrogatories, don’t send more than you need to

3. don’t ask for more docs than you need

4. don’t submit docs in completely disorganized way, or tons of docs beyond what requested in hopes of burying critical pages

5. don’t request more depositions than you need

6. ask questions civilly

7. respect opposing counsel’s holidays when filing papers

vii. Order to Show Cause: OSC—when ct issues OSC, must file responsive papers no less than 5 CALENDAR DAYS before hearing

viii. RULE CRC 325: if file demurrer and it’s overruled, atty has 10 DAYS to answer

1. if need more time can ask for another 15 days

ix. RULE CRC 326: Motion for Change of Venue: following denial of motion to transfer, D has 30 DAYS to move to strike, demurrer, or otherwise plead if D has not otherwise filed a response

x. NOTE: anything put in US postal mail takes 5 DAYS to arrive

xi. NOTE: fax takes 2 DAYS, email takes 2 DAYS, overnight express takes 2 DAYS
xii. NOTE: if handing papers to someone, that’s when it has been served

xiii. Service by Fax: don’t need person’s permission to put in mail and serve them, same with overnight express, BUT for fax, must be a prior written agreement by which you agree to receive service by fax

1. if don’t agree to service by fax and I serve you by fax, you haven’t been technically served, even if you see it

xiv. Service by Email: MUST have prior written agreement for service by email
E. SERVICE OF PROCESS
a. have 60 DAYS from day filed complaint to serve D, if don’t serve D w/in that time case can be thrown out

i. D who has not ben served will need to bring a motion to get proper service, but if bring motion D shows he knew he was served, so typically no one will bring this motion or they’ll lose

ii. atty who failed to serve will get monetary sanctions

iii. if don’t serve by 3 years, even if D brings motion court will throw it out

b. Summons
i. written complaint, gets served on other side

ii. electronic filing—private companies get contracts with superior court, superior ct advises law firm which are the approved companies

1. can use any you like among them, can’t use any other

2. only non-attys can file in court in paper

c. Process: summons & complaint (need both to serve process)
d. if properly served process, deemed to know about suit. If not proper, you are deemed to not “know”
e. Personal Service: CCP 415.10
i. summons & complaint may be served by personal delivery to person to be served

ii. deemed complete on day of delivery

f. Service by leaving summons and complaint at office or home of person being served and mailing copy to person being served (substitute service): CCP 415.20
i. NOTE: must first try direct personal service

1. be able to show proof you tried once, prefer more than once

ii. leave copy during usual office hours at his office, or, if no physical address known, leave copy at usual mailing address (other than PO box) w person apparently in charge, AND 

1. must be left w person at least 18 years old who is informed of contents

2. if at office, with competent person in charge of his office/place of business

iii. mail a copy (first class, prepaid), to person to be served at place copy left

1. deemed complete on 10th DAY of mailing

iv. for home may serve at their personal residence if 

1. person is at least 18 years old who is informed of contents and a resident of the home—have to give brief explanation that being served, AND

2. mail identical copy to the home addressed to person you’re trying to serve

3. NOTE: should be bw 8am and 6pm

g. Gated Community: CCP 415.21
i. person shall be granted access to gated community for a reasonable time to serve process upon showing the guard an ID and something that shows the guard the person is representing a sheriff or marshal or is a registered process server

h. By Mail—Notice and Acknowledgement: CCP 415.30
i. summons can be served by mail—send summons and complaint to person to be served, together with 2 copies of the notice and acknowledgement and a return envelope with the postage prepaid (use statutory language for acknowledgement)

1. NOTE: in practice you would first call D and ask if they will accept service this way otherwise they will say they never saw it

ii. service by this method complete on date a written acknowledgment of receipt of summons is executed—if receipt is returned to sender

iii. if acknowledgement is not returned w/in 20 DAYS of mailing, then party to whom summons was sent will have to pay cost of P’s service

1. technically would have to wait 25 days bc 20 days for notice and 5 days for mail

iv. Timing: must return acknowledgment 20 DAYS from receipt, 30 DAYS from signing acknowledgement to answer complaint

v. HYPO: Mail it on Dec. 1.  Then receive it on Dec. 4.  Need to acknowledge by Dec. 20.  If acknowledge on Dec. 4 answer due Jan. 3.  Or could get it on Dec. 4 and wait till Dec. 20.

vi. rare form of service

i. Service on Person Outside the State: CCP 415.40
i. summons can be served on person outside this state in any manner provided by article or by sending a copy of summons and complaint to person by first class, prepaid mail requiring a return receipt
ii. service in this manner deemed complete on the 10th DAY after mailing

j. Service by Publication for Persons that Cannot be Served Otherwise: CCP 415.50
i. summons can be served by publication if it appears to the court that after reasonable diligence the party cannot be served in another manner specified AND

1. COA exists against party or they are a necessary party to the action

2. party has or claims an interest in real prop that is subject to the jurisdiction of the court 

k. Service on Business Organization by Leaving Summons and Complaint and Mailing Copy: CCP 415.95
i. can be served on a business by leaving the copies during usual business hours with:

1. person apparently in charge (this may not be the secretary at the reception desk, need to be able to explain why they seemed to be the person in charge)

2. who must be 18 years or older
3. tell the person this is for “Name of Person to be Served” and

4. then you mail a copy first class to the person to be served

ii. service in this manner deemed complete on the 10th DAY after mailing

iii. NOTE: Corporations: CCP 416.10
1. can serve on person designated as agent for service of process
a. can get name and address of agent from Secretary of State website and serve in ways you would serve individual

2. can serve president or other head of crop, vice president, secretary, treasurer, general manager, or a person authorized by corp to receive service

l. Who Serves?
i. must be a nonparty

ii. atty allowed but Prof. says must never serve—lots of liabilities

m. NOTE: must serve the person who is on your complaint, not their atty

n. RULE: Whenever you file complaint have to include ADR package encouraging mediation with service of that complaint 

o. NOTE: everything above is calendar days

F. DEFAULT
a. Timing
i. if 30 days have passed and no answer/motion, P still needs to wait 5 more days bc takes 5 days for mail to arrive
1. cannot assume blowing off complaint until 35 DAYS have passed

ii. if 35 days passed with nothing, P has 10 DAYS to file entry of default
iii. if fail to advise ct. to seek entry of default within 10 days, ct. can send an order to show cause—why judge shouldn’t sanction you

iv. P has 45 DAYS from entry of default to seek default judgment

b. Default: CCP 535: P can file for entry of default if D fails to answer the complaint (petition court to give you victory bc D didn’t answer)

c. RULE: CCP 587: P must attach to moving papers an affidavit stating that a copy of the application has been mailed to D’s atty or D at last known address 

d. P’s Obligations When D Defaults:

i. Request for Entry of Default: CRC 201.7(g): if response not served w/in time limits, P must file w/in 10 DAYS request for entry of default (see above)

ii. Default Judgment: CRC 20.1(h): when default is entered, party who requested entry of default must obtain default judgment against defaulting party within 45 DAYS after entry of default (see above)

e. D can still get relief from judgment in default
i. strong policy to vacate defaults bc policy that every person is entitled to day in ct.

ii. CCP 473(b)—“The Crying Statute”

1. if you can show mistake, inadvertence, neglect, and surprise about complaint judge will excuse you and vacate the default

2. but can also sanction you money

3. 6 MONTHS to bring this from the time the mess-up happened; i.e. failure to make responsive deadline
4. not just failure to respond to complaint—usually this though
iii. once someone has defaulted and been forgiven under 473, person must file a motion to vacate
III. ATTACKING THE PLEADINGS/LAW-AND-MOTION
A. Demurrers
B. Motions: 4 motions typically made—1. challenging service of summons, 2. challenging personal jurisdiction, 3. challenging venue, and 4. attacking the pleadings

a. Motion to Quash
b. Motion to Transfer
c. Motion to Strike
d. Motion for Preliminary Injunction or Restraining Order
e. Motion for Removal
C. Declarations and Proposed Orders
a. when you file any motion, attach a Declaration and lodge a Proposed Order
b. atty declaration (exception to hearsay rule):

i. “I, Mary Jane, am an atty for D NAME in above captioned case…”

ii. I make this declaration in support of the demur by D…

iii. Every fact I state in this declaration I know from personal info and if so called upon, I could testify in ct

iv. then come facts (each fact will be given separate number—copy and paste facts from Ps & As and then break into numbered paragraphs)—make sure declaration is in first person—i.e. D told “me” instead of atty; “I” called Ps atty

v. signature under penalty of perjury

vi. solve hearsay problem to make facts in motions admissible

c. proposed order is lodged—separate doc not put in file

i. if you win ct crosses out “proposed” and whatever else doesn’t apply

D. Noticing Motions
a. every motion starts with a notice

b. Notice of Motion has 3 parts:

i. who, what when, where

1. all caps: please take notice that on DATE at LOCATION, D David Fischer will and hereby does bring a motion to transfer.
2. give date, time, and place
ii. why
1. what grounds
2. “this motion is brought on the grounds that…”
iii. motion based on
1. “this motion is based on”
2. …the attached memorandum of points and authorities, declaration of X, all other papers on file in this case, all other such arguments as may be made at oral hearing
E. Meet and Confer
a. RULE: must have a “meet and confer” before brining motion (including discovery motions)
b. call on phone before you bring motion, ct wants to know that you tried to resolve the issue before brining the motion
c. call other side—“I’m calling to meet and confer…”
d. send brief one paragraph note to other side to document meet and confer conversation
e. attach explanation (1 ph.) what happened with meet and confer as exhibit to motion
f. some sort of formal communication before you bring the motion
g. Motions where you must meet and confer first:
i. Demurrer
ii. Motion to Transfer
iii. Discovery Motions
h. even if valid motion will get sanctioned if don’t meet and confer first
i. Exception: Substantial Justification: If you bring motion with meet and confer, whichever side was bull-headed and lost will get sanctions.

i. i.e.: P brings motion, D refuses to back down but was right, P will be sanctioned.  If judge sees why D was bull headed, that’s ok and don’t get the sanctions.

ii. RULE: ct shall impose monetary sanction against any party who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the one subject to the sanction acted with substantial justification or other circumstances make the sanction unjust

F. Setting Hearing Date
a. call ct. clerk and set up date, give case number and name
i. statutes sets the outer limits – have to file demurrer within 30 DAYS of filing the complaint, other side will have time to file an opposition, more time to file a reply

b. describe what motion you’re bringing and the case and ask for date

c. opposition
d. reply
G. Law and Motion: Procedural Requirements
a. Meet and Confer Requirements
i. before going through the expense of bringing the motion, talking with the other side may come to compromise

ii. see meet and confer section

iii. LR 7.12(h) Motion Practice

1. Before filing a motion, counsel should engage in more than a mere pro forma discussion of its purpose in an effort to resolve the issue

2. an atty should not force his adversary to make a motion and then not oppose it

b. Forms of Motions: CRC 312
i. Normally address motion to “P and P’s atty of record” or “D and D’s atty of record”

1. if person represented need to say to them and atty of record—can mail it to atty of record
ii. All motions contain:

1. notice paragraph (every motion starts with a notice) –see noticing motions

2. motion itself: substance paragraphs (i.e. “D demurrers on the following grounds”)

3. Memorandum of Points & Authorities CRC 313
a. Technically the motion

b. points—facts

c. authorities—law 

i. intro/background
1. “Motion to Quash is based on fact that P served a 3 year old.”

ii. statement of facts (supported by declarations)

1. SOF starts with  “I”

2. creates hearsay problem bc stating facts, so create declaration

iii. legal analysis

1. make legal argument where reference facts cited above and bring cases and statutes

iv. conclusion

1. keep it short

v. declaration

1. every motion accompanied by declaration

2. first 2 paragraphs always from template—tell us who you are, your bar number, what you’re doing

3. then put all facts you’re putting in the SOF in your dec, finish off dec at bottom with standard form—make dec under penalty of perjury

4. sign, date it and put county you signed it in

5. no longer treated as hearsay

6. NOTE: if CA case and just signing in CA, just have to sign under penalty of perjury. If CA case in any other state, sign it and fax it back to CA firm, and have to say sign this dec under penalty of perjury of laws of CA

4. other papers in support of motion (i.e. declarations, exhibits, appendices, pleadings)

a. Exhibits:

i. attach with declaration and motion—most common are letters, documents, emails

ii. to get exhibit admissible in court add extra paragraph in declaration where you say attached to exhibit A is a true and correct copy of letter of X of Date

iii. Page Limits
1. 15-15-10 Rule
2. Opening Brief/Moving Papers: 15 pages

a. if you go over the page limit, some judges may not read anything, some will read the first 15 pages and “strike” everything after p. 15

b. exception: motion for summary judgment can be 20 pages

3. Opposition: 15 pages

a. exception: motion for summary judgment can be 20 pages

4. Reply: 10 pages

a. may only address info raised in the opposition, should not repeat anything in the opening brief

5. Unlimited Pages for: exhibits, declarations, attachments, table of contents, table of authorities, proof of service, separate statements of undisputed facts

iv. Table of Contents/Table of Authorities
1. any motion over 10 pages must have: Table of Contents & Table of Authorities

a. judges use TOA to read actual cases

i. so don’t just cite to a case just from reading the headnotes

2. NOTE: prof says always use TOC and TOA, even if don’t have motion over 10 pages

v. Pagination
1. caption page not numbered

2. pages of tables numbered consecutively using lower-case Roman numerals

3. pages of text numbered consecutively using Arabic numerals

vi. Cites to non-CA Authorities
1. a copy of the authority (statutes, cases, etc.) must be lodged with the papers and tabbed as exhibits

2. NOTE: for CA, cite normally

vii. Proposed Orders or Judgments: must be lodged and served with the moving papers but must not be attached to them 

1. when you file a motion or oppose it, also include proposed order

2. will have its own caption page, but don’t put your name on it—judge will put their name there if they use it

3. “Order granting motion to…” or “Order denying….”

4. use 3 paragraphs from notice of motion and change order—write in past tense

a. “On Jan 1 P David Fischer did bring motion…”—identical to 1st paragraph of notice of motion

b. then switch paragraphs 2 and 3 of motion—“The motion was based on…”

5. for signature put judge’s name and title

6. on caption page where you say order granting, put in brackets “[proposed]”

7. everything else filed with court, this don’t file it, you lodge proposed orders—actually bring it to judge’s chambers
viii. Timing
1. 16-9-5 Rule
a. opening brief has to get to other side at least 16 COURT DAYS before the hearing

b. other side must get their opposition to moving party at least 9 COURT DAYS before the hearing

c. person who brought opening must get reply to other side at least 5 COURT DAYS before hearing

2. NOTE: this is the one thing that is in court days
3. have to know national and state holidays

4. to be sure get it by 16 court days need to put in in mail at least 5 COURT DAYS before the hearing

a. for the other two, must get opposition either in hand 9 court days before or allowed to send it out on the 9th court day before by one of the systems that will get it to the other side the next day—fax, email, overnight

i. NOTE: the one thing we don’t do the plus 2 days for, so if fax, email, or overnight mail 9 ct days it’s ok
H. Tentative Rulings
a. Judge will use opening brief, other side’s opposition, and reply to issue ruling on motion before you get to courthouse

b. check online before going to ct to see if judge handing down tentative and if you need to go still

c. if you won, don’t need to go

d. if you lost, have right to go to ct and have oral argument—must let other side know you’re going and they will get to come and argue to keep the tentative
e. NOTE: judges almost never change tentatives

I. CCP 998: Offers
a. “998 Offers”

b. to prevent wasteful litigation, want to encourage other sides to settle

c. allows you to offer settlement to other side under terms that you don’t get to tell jury or judge you were offered this settlement

d. Title it 998 Offer so no misunderstanding

e. RULE: If reject 998 settlement offer and do worse than the offer (even if win), have to pay all opponent’s costs from moment they made settlement offer

i. Hypo: P suing for $1 mil.  D offers to settle for $500K.  P turns it down.  P wins but gets $300K.  From day P turned down settlement have to pay all costs, and costs of any expert witnesses you needed.

ii. Hypo: P makes offer and D turns it down.  If D doesn’t do as well as the offer, does NOT have to pay all those costs bc didn’t want to be in that case anyway.  But will have to pay P’s expert witness costs.

f. strategic thing to offer 998—intimidate and scare

g. RULE: Not less than 10 DAYS prior to commencement of trial or arbitration of dispute, party may serve an offer in writing upon any other party to action.

i. if offer is not accepted prior to trial or arbitration or within 30 DAYS, whichever is first, it’s withdrawn, and cannot be given in evidence upon trial or arbitration.

ii. if an offer made by D is not accepted and P fails to obtain a more favorable judgment, P shall NOT recover his postoffer costs and shall pay D’s costs from time of the offer.  Ct in its discretion may require P to pay reasonable sum to cover postoffer costs of services of expert Ws.

iii. if offer made by P is not accepted and D fails to obtain a more favorable judgment, ct in its discretion may require D to pay reasonable sum to cover postoffer costs of services of expert Ws (but D doesn’t have to pay all other costs).

J. Stipulations
a. means “we agree”

b. one side brings motion and attaches to motion that other side agrees to it

c. must get atty to sign stipulation

d. Hypo: In state ct have 30 days to answer complaint.  Call other side and ask for 30 days more.  Other side only allowed to give up to 15 days more.  So other side says will give you 15 days more and then you go to ct and ask for 15 more days and I’ll stipulate to it.

K. Case Management Conference: CRC 212
a. judge sets date for CMC

b. Notice: judge notifies P at least 45 DAYS before CMC that he has set the following date

c. Duty to Meet and Confer (3.724): P must notify D of date and have meet and confer by 30 DAYS before CMC 

i. Issues that come up: who are you people, what is this case about, bad blood, discovery issues, how many days do you need for trial
ii. if possible resolve anticipated motions
iii. identify uncontested facts and issues that could be stipulated on
iv. determine if issues can be narrowed or claims/defenses eliminated
v. determine if settlement is possible
vi. identify dates parties are available or not for tiral, including reasons why not
d. Case Management Statement (3.725): goal being 2 sides will draft case management statement—must be served on each other and copy filed with court by 15 DAYS before CMC
i. any 2 or more parties can do a joint CM statement
ii. must use mandatory form, all applicable items must be completed (includes things decided in the meet and confer)

iii. either P makes CM statement and serves on D and files w ct or vice versa

e. judge has CMC within 180 DAYS of complaint
f. At CMC, ct must decide whether to:
i. assign case to ADR process

ii. set case for trial

iii. take action regarding any other matters in 3.727 (i.e. discovery issues, jury trial, estimated length of trial, nature of injuries, amt of damages, early settlement conference, date discovery is to be completed, etc.)

g. Case Management Order (3.728)

i. ct must enter a order setting a schedule for subsequent proceedings and otherwise providing for the management of the case

ii. estimated length of trial

iii. referral of case to ADR

iv. trial date

v. NOTE: judge may try to shorten your time frame and days needed for trial, and may try to convince you to do ADR

IV. DISCOVERY

A. Both sides have to lay out a discovery strategy

a. war to discovery truth (opponent defending its lies)

b. remember if the best tool you have is the deposition to get out the truth, how do you get the other stuff from them without them seeing where you are going, will the tools give away what you are trying to snuff out

B. CCP 2017.010-.02: General
a. CCP 2017.010
i. any party may obtain discovery regarding any matter, not privileged, that is relevant to the subject matter involved in the pending action or to the determination of any motion if:

1. the matter itself is admissible in evidence or appears reasonably calculated to lead to the discovery of admissible evidence
2. may be obtained of the identity and location of persons having knowledge of any discoverable matter, as well as of the existence, description, nature, custody, condition, and location of any document, tangible thing, or land or other property

b. CCP 2017.020
i. ct may limit scope if burden, expense, or intrusiveness outweighs the likelihood that info sought will lead to discovery of admissible evidence

ii. ct shall impose monetary sanction against any party who unsuccessfully makes or opposes a motion for a protective order, unless it finds that the one subject to the sanction acted with substantial justification or other circumstances make the sanction unjust

C. CCP 2017.710-.740: Electronic
a. ESI: electronically stored information

b. technology includes email, CD, internet websites, electronic docs, etc.

c. emails are one of the most important kinds of disc bc people put stuff n emails that they shouldn’t

d. Meta Data
i. every doc you create has built in e-info

ii. internal data you never see that says what date it was created, who created it, and will document every change in that doc you every made

iii. important since its in every doc you create when other side asks you for docs you give them hard copies
iv. can either print stuff out for them or use program that wipes out meta data—that’s ok, unless disc order to present all meta data (unusual)

e. pursuant to a noticed motion, ct may enter order authorizing use of technology in conducting discovery of certain issues

f. procedures adopted in the order must meet following criteria:

i. promote cost-effective and efficient discovery

ii. do not impose or require undue expenditure of time or money

iii. do no create an undue economic burden or hardship

iv. promote open competition among vendors to facilitate the highest quality service at the lowest reasonable cost to litigants

v. do not require parties to purchase exceptional or unnecessary services, hardware, or software

D. Starting with Basics/Avoid Showing Hand
a. everything leading up to the depos, but don’t want to give up strategy, but want to get as much as you can so you know who you are dealing with—so don’t start w depos, start w written disc
b. doc demands will allow you to start reading info from inside to get idea of what happened

c. don’t ask all rogs at once, begin w first set

d. Tension broad request:

i. Pros: if they don’t give something w/out objecting to being too broad, they can’t bring it in later (if you fail to produce, can’t bring it into trial)

ii. if too broad: classic objection “overbroad”

e. Going to be presenting judge w case brief and judge will know everything that’s going on, nothing hidden like Ws and evidence

i. gest summaries of what Ws are going to say, almost no surprises

ii. if you leave anything out of those things you present to judge, cannot bring it into trial

iii. job to let other side know, so can’t bring new responses at trial

iv. importance of objections (see later) bc puts on record at time that not exactly sure what you’re asking for, so if other side doesn’t clarify and you left something out, you can go back at trial and show your response and why it wasn’t perfect 

E. Subsequent Requests and Sets
a. keep propounding sets (Set 1, Set 2, etc.) as you learn new things

F. Interrogatories: CCP 2030.010-.090 & 2030.210-.310 (Written Interrogatories)
a. “Rogs”

b. don’t file with court

c. written rogs—questions written in the form of the statement (i.e.: Identify the people at your company, state the basis of your lawsuit)

d. Two Kinds of Interrogatories:

i. Special Rogs
1. draft and compose on your own

2. allowed up to 35 of your own handmade rogs

ii. Form Rogs
1. prewritten by CA judicial council

2. check-off boxes

3. can check off how ever many you want—unlimited

4. but you’ll never check off all 10 pages or they will do the same back to you

5. check off boxes only that are pertinent to the case

iii. first check off all the possible pertinent form rogs and only then afterwards start writing special rogs

e. CCP 2030.010: General
i. any party may obtain discovery by propounding to the other party written interrogatories to be answered under oath

f. CCP 2030.020: Timing
i. P may propound 10 DAYS after service of summons or on appearance by that party (whichever occurs first) or earlier on motion for good cause

1. when P serves compliant, D is caught off guard so can’t propound rogs right away

ii. D may propound at any time
g. CCP 2030.030: Number Limit: Limit of 35
i. NOTE: Don’t use all 35 in the beginning

1. First round—basic info that is core to case, who are the players, who was involved in the K, procedures for cleaning the floors when there are spills

2. NOTE: want to get info, but don’t want them to know what you are up to, start with stuff they expect (state all facts pertaining to your first cause of action)

ii. CCP: may propound more than 35, attach a certain paragraph that says the that the case’s complexity necessitates propounding more than 35, if you go to less than 50, usually ok

1. NOTE: Declaration should state that it is a complex case, takes more than 35 rogs—can keep doing them until other side calls you on it, can’t get in trouble if you use the declaration (ct can say not persuaded that he was justified)
iii. If other side sends too many rogs:

1. do you waive your right to object they are over the limit if you have already responded when they are over their limit? No—could be that you lost patience, or didn’t want to bother until now. don’t waive though.

h. Assume opposing side will come back with objections and give you as little as they feel they have to (in responding to rogs)—you’ll have to call them and say you need more from them or will have to go to judge

i. CA: not supposed to put instructions at beginning of Rogs (can put at beginning of Demand for Inspection and RFAs)—instructions accompany appropriate Rog

i. once define something in rogs, never have to define it again

j. strategic way to get more info—use all caps and identify the terms broadly so you can get more info out of each Rog, use certain verbs or nouns (put in all caps and define)

i. IDENTIFY all PERSONS who negotiated the CONTRACT with DEFENDANT

1. For the purposes of these interrogatories IDENTIFY means to state the name, home address, office address, email, etc.
2. …PERSONS means all individuals who work for corp anywhere
3. …CONTRACT means any and all Ks or written agreements ever entered into between P and D

4. …DEFENDANT means…
ii. IDENTIFY all EVIDENCE that supports YOUR first cause of action in the COMPLAINT
1. for the purposes of these interrogatories…IDENTIFY means state the nature of evidence (documentary, oral, tangible), the location of the evidence, the nature of the evidence…
2. EVIDENCE means paper, computer, electronic, etc.
3. YOUR refers to D NAME and anyone else employed by D, etc.
4. COMPLAINT means first complaint and any subsequent amended complaint (once it is in first complaint, it’s in play, allowed to get evidence even if they drop in later complaint)
k. Writing a Rog
i. Hypo: want to discover any docs or info about foreign matter; want to know if anything else you sold had foreign matter since you don’t like that the broccoli had it

ii. NOTE: do NOT use “please”

iii. create a definition of a word to allow you more things to ask

1. “Provide all CONTACT DATA for WITNESSES.”

a. (for the purposes of these interrogatories, “CONTACT DATA” means: identifying information, including but not limited to, names, mailing addresses, phone numbers, fax numbers, email addresses, and twitter handles.)
2. “Provide RECORDS of any documented INCIDENTS of FOREIGN MATTER in your PRODUCE in the PERTINENT TIME PERIOD.”
a. (for the purposes of these rogs “RECORDS” means documents, electronically stored info, reports, excel spreadsheets, invoices, bills of lading, shipping info, telephone logs)

b. (for the purposes of these rogs “INCIDENTS” means circumstances when poeopel complained about receiving items including but not limited to…)
c. (…”FOREIGN MATTER” means any item that is not naturally a part of the food item or that crawl on food items, including but not limited to…)

d. (…”PRODUCE” means natural grown food items including but not limited to fruits, vegetables, melons, etc.)

e. (…”PERTIENENT TIME PERIOD” means period bw jan 1 1983 and nov 1 2016)

l. Responses to Rogs
i. 1 step: you ask for info I respond with info

ii. be as complete and straightforward as possible

iii. other side Responds to Rogs—30 DAYS to respond, if they don’t respond in 30 DAYS, deemed to have waived all objections
iv. response deadline is based on when put in mail
1. can agree on fax date
v. if you can’t get your response in on time, call other side or write letter, email, fax, etc. and ask other side for more time
1. you are supposed to give the other side 15 more days
2. judge won’t be happy if have to file motion to get more time, plus they may need more time for something later, so you should give the other side more time when they ask
3. don’t forget to sent confirmation letter, “This is to confirm that you agreed to extend P’s response date by 15 days, March X”
4. comes a point w extensions that you are allowed to say no
vi. in your response reprint each rog followed by response
vii. when you respond always proffer every possible objection that is legitimate, bc otherwise you waive your objection
1. Possible Objections: seeks info that is:
a. oppressive
b. unduly/overly burdensome
c. not reasonably calculated to lead to discovery of admissible evidence
d. would violate attorney client privilege, work product doctrine
e. vague and ambiguous (might give them info they weren’t asking for in first place)
f. proprietary info
g. overbroad
2. Respond with: “Notwithstanding these objections, X responds as follows…”
viii. must give reasonably responsive information
1. must NOT stonewall (not give discovery)
a. Stonewalling: when someone asks for disc and you won’t give them what they’re asking for and it’s legitimately questioned info
2. but can preserve objections
3. if you don’t give a W name in discovery when they ask for it, you cannot bring that W in
G. Demands for Inspection (Document Demands): CCP 2031.010-060 & 2031.210-.320
a. CA: Document Demand, Production Demand, Demand for Inspection
b. demanding other side give you all their docs, results of lab tests, computer hard chip, etc.

c. Document Demand: can demand electronic docs, hard drives, etc.

d. technically—allowed to give docs in the way they are stored, but if you have them in file cabinets, not allowed to take docs out of the files

i. can ask them to come to our office at this time and look at our docs but almost no one ever does that

ii. so that’s why get docs from C, photocopy them, and send them to other side

e. can be that you want to inspect your documents, your factory, etc.
f. usually call it document demands

g. unlimited

h. federal law called “requests for production”

i. First, write written responses setting forth objections
i. then, notwithstanding these objections, D will produce all docs responsive to Demand # X (unless there really is a big problem)

j. NOTE: if you need to get docs from TP?—subpoena (makes an attorney an “officer of the court”: right to demand documents)

k. .020(b) Timing: same as with rogs

i. P cannot serve doc demands until 10 DAYS after serving complaint but D may serve right away

l. specify time for inspection—if want to look at factory, reasonable place to look is at factory, so set up time

m. Photocopying Documents
i. need reliable photocopying bc if something really important is left out can get bad sanctions

ii. so use expensive copying co, if they miss a page you can sue them—charge high but charge for perfection so you can ask for that

iii. Bates Stamping: stamp copies in page order as they come out

iv. now you can press button on machines to automatically number pages as copying—but still called bates numbers
n. Responding to Doc Demand
i. 2 steps:
1. step 1: written responses either say yes will produce or no won’t produce, might have objections, “notwithstanding objection X, will/won’t produce docs” and if won’t produce docs have to explain why—lost, never had such docs/never existed, were destroyed—that’s ok, just have to explain

2. step 2: actually producing docs—for the ones you said you’re producing

ii. get the photocopy, get a page stamp, and have to produce either in the way docs would normally be held in the normal course of business (can’t mix up docs), or produce them production request by production request

1. so will either be big pile or “following are responsive to request X”

iii. if don’t give docs:

1. say after “diligent search and reasonable inquiry” can’t produce bc never existed, has been destroyed, ahs been lost, misplaced or stolen, has never been/no longer in possession, control, custody of responding party

iv. for docs that you don’t produce but that were demanded (and you have), have to include privilege log: describe the doc but don’t describe it too much, and state reason not giving doc

1. info in privilege log can still be brought to court

v. Timing: 30 DAYS to respond

1. other side could extend deadline

2. have to confirm in writing

H. Requests for Admission: CCP 2033.010-.080 & 2033.210-.300
a. “RFAs”

b. Limit of 35 plus declaration (unlimited RFAs to authenticate docs)

c. “Admit X”

d. allowed to have definitions at beginning

e. NOTE: only w rogs not allowed to have defs

f. only proper response is “admitted” or “denied”

i. if you ever deny and other side proves it was true, they can impose monetary sanctions for “denying falsely” to reimburse the other side the full cost of their having to authenticate despite your denial

g. if you miss 30 DAY deadline to respond to RFAs, everything is deemed admitted

h. Purposes:
i. Authenticate Docs: way to authenticate docs for trial
1. want to bring in evidence and have to authenticate it—one way to authenticate is to have someone under oath authenticate it, the other way is by attaching it as an exhibit to an RFA

a. one of your requests will be “please admit that the doc attached as Exhibit A is a true and correct authentic doc.”—these are unlimited

b. NOTE: just bc it is produced doesn’t mean they’re authenticating

ii. Prepare for SJ to Avoid Trial: if you file MSJ (P asks judge to call it their victory bc all the evidence supports the COA; D says we don’t need trial based on the evidence), RFAs allow you to authenticate evidence you’ll use for SJ

i. penalty if refuse to admit what you know 

j. will have to pay their costs and expense they incurred to get their piece of info you should have admitted at the time

k. can attach declaration and say you need more than 35 for whatever reason—how you can propound more

l. Responses to RFAs
i. when respond to disc request have to reprint original request

ii. NOTE: on final do NOT have to reprint own demand

iii. can say in response not finished w investigation—not technically lying bc always more investigation can be done to be sure

iv. may object to RFAs just as you would do in rogs

I. Depositions: CCP 2025.210-.280; 2025.310-.340; & 2025.410-.480
a. sometimes necessary to embarrass liars, your one shot to get them to slip up and say something honest—value is to catch someone on the spot
b. best thing going for us—they are under oath (perjury can result in imprisonment, fine, case thrown out)

c. RULE: Must Notice a Deposition
i. “noticed a deposition”

ii. send out “Notice of Deposition of X”

1. “please take notice that on Jan 1, 2016 in X location a deposition will take place”
2. have time, location, and that someone will be taking a written record of depo; also have choice to videotape the depo

a. much more expensive to video tape but might be worth it; i.e. if you think deponent is going to die soon and want to show jury what they said, if you think they will look really bad in some way

b. if do not put in notice going to video tape depo, not allowed to do it

c. if do not put in first notice and change mind, can send amended depo notice at least 10 DAYS before depo, and if too soon, can rescheduled the depo to be at least 10 days after amended notice

3. also must include in notice subject notices: things you’re going to ask about, but don’t go into too much detail bc then giving it away

iii. has to state it will be in presence of a stenographer or ct reporter who is duly authorized to administer oath
1. person has to be notified that oath will be taken

iv. you must notice the deposition when you want to take depo of a party to the case
v. if want to depo someone but don’t know their name, just their position—i.e. person in a corp and want to get the PMK: person most knowledgable

1. put in depo notice that the person you want to depo is the PMK of a certain part of the business, i.e. want to take depo of PMK of manufacturing conveyer belts for frozen broccoli

2. and you’ll put in subjects that you’ll be asking about

3. party will have to send the PMK

vi. Custodian of Records: person who’s in charge of the records in the business

1. many corps have them

vii. NOTE: always bring depo notice w you to depo, so you can show if other side not following it, (didn’t brink PMK, not allowed to video tape, etc.)

d. Timing: 
i. P may not send out depo notice to other side until 20 DAYS after filing complaint

1. D may send out at any time

ii. as long as you give 10 DAYS advanced notice, can pick any day even if it’s inconvenient for the party—don’t want to do that though, call opposing counsel and give them opportunity to say it’s not convenient, and when you’ve agreed you notice the depo

iii. Duces Tecum: asking party to bring docs to depo

1. depo notice together w a document demand
2. must give 20 DAYS notice
iv. Subpoena: when you want depo of someone who is not a party, do NOT send out depo notice, send out subpoena

1. must send subpoena w/in timeframe giving reasonable notice
2. you can have a subpoena duces tecum where they will have to bring docs

v. Objection: opposing side may object to depo notice. objection may be made up to 3 DAYS before depo, after that it’s too late and they have to show up 

e. usually first call W and set up time so you know he can make it

f. if you have depos out of town (may try to set up all depos at same time to save C money of flying back and forth), need to strategize w C bc C paying the bill

g. side that’s taking depo prepares depo in advance

i. write out all your Qs, follow an order

ii. going to tell C have to answer all Qs, sometimes will object but will still have to answer it

h. Conduct of the Deposition
i. starts w administration of the oath

ii. basic rules: speak loud, speak clearly, don’t speak when I’m talking, don’t shake your head to convey answers, if unclear ask me to clarify

iii. basic info: state your name, address, etc.

1. by asking gentle questions, you soften the person’s defenses

iv. Objections

1. objection “calls for speculation”, “asked and answered”
2. putting on record
3. just bc there is an objection, DO NOT give up on your question—ask whats wrong w Q, then reword Q. if determin no way can further reframe the Q, do not go onto the next Q bc judge may say objection was not good and Q was fine. so if other side keeps objecting and you can’t rephrase Q, say objection is noted but I’d like an answer; ask “you are instructing your C not to respond?” “No”, then you can insist on answer. if they say “yes, atty-C privilege, proprietary” then you don’t press
a. that way they have preserved their objection but you get an answer
b. maybe judge will say Q is fine, or they won’t bring motion in limine to get answer out
v. must always be honest and tell C to be honest
vi. Anything Else

1. when person finishes answer, always ask “what else?”, then ask “anything else?”
2. people want to please you, if ask for anything else, very often they’ll tell you something else, and if you ask a third time anything else, they’ll keep talking
vii. 5:00 Lightening (only Prof says this)
1. sometimes save the best Qs for end of day when person is tired
2. by 4:30 they’re exhausted and you’ve broken them down
3. “what if” questions—don’t know if it’s going to lead anywhere but if do it’s great
viii. start asking questions and building, and depending on how hostile you expect deponent to be you paint them in a corner—get them to deny, deny, and then ask a question where they have to show they’ve been lying
i. NOTE: still good to take depos of people lower on the food chain—less trained and less likely to lie, volunteer more info
j. Defending a Deposition

i. meet w C before depos and prepare them
ii. prepare C or W that opposing counsel is out to get them
iii. tell C need them not to answer anything other than what opposing counsel asks, just answer the Q, don’t give extra info
1. i.e. “do you know what time it is?” answer “yes”, don’t answer “7:30”

iv. prep C beforehand that will be making objections but they’ll still have to answer
v. not supposed to coach C while at the table but it’s ok to ask for a bathroom break when things are going bad, i.e. “It’s been an hour since we had a bathroom break.”
vi. try to come up w systems during prep to avoid trouble, like touching their hand if talking too much
J. Responding to Discovery
a. Timing
i. have 30 DAYS to respond from time you get discovery demands
1. 30 DAYS from receipt, 35 DAYS from when you put it in the mail

ii. other side will know when they mailed it—attached proof of service to it, put date on it, know statute says takes 5 calendar days to arrive in mail, so they will be keeping track

iii. if want extension put request in writing—create written confirmation send to them thanking them for giving you more time

1. common and expected to give extensions

2. in context though, if ask for a month, then another, then another—might be ok to turn them down. can make argument to judge you’ve been generous and time to move forward

3. be specific about what extra time you got and what deadline is in your request and written confirmation

4. don’t avoid asking for more time until last minute

iv. Miss Deadline or deadline of extension—if fail to meet deadline for responding, waive objections
1. even includes right to object to atty-C privilege

b. Verification 

i. when respond to any form of written disc—w response include verification page
ii. Verification: singed by someone who takes personal responsibility of party who responded

1. C signs under penalty of perjury “I the one who’s signing verify all the responses to this written discovery are true”

2. if party is big corp, inside counsel will find someone to do it (won’t take personal responsibility himself)—i.e. employment case, HR person will sign

iii. NOTE: atty NEVER signs—can draft for C but have C sign it
iv. often C doesn’t sign verification in time to get it into mail, so when out of time and don’t have verification signed just send in responses w out verification—statute says shouldn’t but Prof says just do it

1. then call other side and tell them you’ll get the verification in a few days, everyone should be fine w it

2. mostly just important that get it in w/in plenty of time for trial

c. Preserving Objections
i. need to make objection

1. problem if you inadvertently left it out but want to bring it in trial

2. protect yourself, but know most objections are bogus

ii. every time atty asks you something in disc that you don’t think is appropriate call up opposing counsel, if doesn’t work out then go to written objections

iii. Objections: “D objects to this interrogatory on the grounds that this interrogatory is…”

1. burdensome

2. seeks proprietary info (can’t easily get the Coca-Cola formula, etc.)

3. equally available to other side (i.e. public info)

4. unintelligible

5. compound

6. asks for info already provided

7. vague and ambiguous

8. asked and answered

9. argumentative (badgering)

10. seeks info not reasonably calculated to lead to the discovery of admissible evidence

11. overbroad

12. oppressive

13. irrelevant

14. hearsay

15. attorney-client privilege (and other privileges)

16. work product doctrine

iv. “Notwithstanding these objections, D responds as follows…(gives requested info)

1. MUST give response along w objection, UNLESS on grounds of atty-C privilege, atty work product, seeks proprietary info (business secrets, industrial secrets)

v. NOTE: one of the biggest mistakes attys make is that when they write their written objections to rogs, they past and copy same objections to every single rog

1. need to give judge a feeling that you’re at least objecting in good faith

2. there are judges that sanction attys when this happens

vi. if you objected and it’s good, even if you responded, judge will keep it away from jury

vii. Rule in Discovery: permitted to seek info where question itself might not have been admissible bc irrelevant, but can ask if can make argument that calculated to lead to discovery of admissible info

1. often will be agreement bw attys where can ask a few more follow up Qs and see where it leads but if going nowhere will shut it down

viii. Importance of Objections
1. if giving responses now don’t want actually brought to jury, those objections are preserved and bring motion in limine later on when judge is involved to make ruling that jury doesn’t get to see this

2. protecting self if you leave something out—reason you left it out was good faith and you could have fixed demand

3. NOTE: so of high importance that don’t waive objections!

ix. Motion in Limine
1. asks judge before trial to eliminate from evidence any of these following things you told the other side before objection

2. give these answers that should not go to jury, proffer objections, and before going to trial bringing all these things we think should be kept out of case

x. CCP 473(b): Crying Statute (.290 here)
1. statutes that deal w responding to disc have something like 473(b)

2. in all of those (RFAs, Rogs, etc.) if miss deadline and wiave objections can beg judge for objections back

3. but it’s risky

d. Motions to Compel: Offensive Motion (.300)
i. first call opposing counsel and say disappointed w responses and ask if you can get better responses, if guy says know then tell them you have to bring motion to compel

ii. MOTION OT COMEPL RESPONSES TO X—if other side won’t respond

1. face page

iii. attach copy of pertinent disc request (don’t send all, just page in question)

iv. last page—signature

1. NOTE: when you respond to any written disc, the responding party attaches a separate verification page (person subject to being called to a W at trial), C signs 
v. copy of their response (their face page, pertinent response page, and last page they attached to their responses)

vi. Points & Authority memo

vii. attach meet and confer letter where you spelled out what you are asking for

viii. Timing: from time you receive opposing side’s written responses have 45 DAYS to bring motion to compel

ix. can bring privilege log in motion to compel and say based on privilege log withheld certain docs didn’t have right to withhold and as ct to make ruling on following docs

1. judge reviews it in camera (not pronounced camera)—means judge reviews it in chambers and then decides if they’re allowed to withhold or not

x. if party then fails to obey order to compel, judge can make issue sanction, evidence sanction, or terminating sanction (Cedars Case)

e. Protective Orders: Defensive Motion
i. defense to motion to compel

ii. asking for info of me and it’s not fair, can’t provide it, and they want to bring motion to compel so beat them to it and seek protective order

iii. can be asking for more time they won’t give, that they’re asking for info we don’t have, asking us to guarantee something we can’t, sent 50 interrogatories and only entitled to 35 so ask for protective order so you don’t have to answer

iv. Can seek protection for 4 things: (AEIOU)
1. annoyance

2. embarrassment

3. oppression

4. undue burden/undue expenses

5. (nothing for “I”)

v. must have meet and confer before you move for a protective order
1. write letter to other side, citing law why you shouldn’t have to give up certain disc 

2. they will write something back

3. that’s your meet and confer

4. bring your motion
vi. telling ct that we shouldn’t have to give this up, attach Ps&As

vii. if ct grants, holds you don’t have to tell OR you may have to give it up but it’s going to be under seal and may only be seen by the following: atty, any expert
viii. Ws that have to testify based on this (NOTE: leaking is very bad, may get disbarred)
ix. Proposed Protective Order: [Proposed] in brackets—will be crossed out when judge signs

1. lodged order—not “in” the ct file, “attached” to the file

2. things “under seal” are not “in” the file

x. if judge signs protective order—stamp disc docs “confidential” or “high confidential—atty’s eyes only”

xi. most people don’t get to see protective order and have to get rid of it soon

xii. type of people who get to see it:

1. opposing atty

2. opposing atty damages expert

3. possibly other expert Ws (i.e. doctors to see embarrassing injury)

f. Ramifications of Propounding Late
i. disc cutoff was agreed on at the CMC

ii. don’t ever propound critical disc fewer than 30 DAYS before cutoff otherwise they don’t have to respond by CMC

g. Ramifications of Responding Late
i. may waive your objections

h. Boilerplate
i. someone giving written responses that seem like copy-pasting things

ii. i.e. using same responses for each response to rogs

iii. judges don’t like this

K. Discovery Referee
a. judges hate discovery motions/fights so won’t even deal with them, discovery referee has job to deal w discovery matters—magistrate

b. whoever loses the motion gets hit w monetary sanctions

i. if bring motion and lose get sanctions, if bring motion and win other side gets sanctions—so don’t bring motion until have meet and confer and attach it to motion

ii. sanctions will be for costs and expenses other side incurred in this discovery fight

c. Substantial Justification Exception
i. sanctions will NOT be imposed if you can show substantial justification bc don’t want to scare lawyers from fighting zealously for Cs
L. Expert Witnesses: CCP 2034
a. each side gets expert Ws if they want 
b. ask around to see where you can get your experts, but use your own resources and common knowledge too

i. Prof wanted expert to testify that amt of bugs in the broccoli was normal—first he asked at Universities for professors on agriculture but that didn’t work out, then realized Orthodox Jews can’t eat living things so asked a Rabbi he knew that was a kosher food expert

c. bring in expert that has special knowledge that you need

d. Exchange of Experts
i. each side will have an expert W list, and need to do exchange of experts

ii. one side asks the other side for expert list, and then do the exchange

iii. have to provide:

1. name of expert

2. contact info

3. what makes them an expert (professor, doctor, what they have worked on, etc.)

4. generally what they will testify about—i.e. Rabbi Van is an expert on bugs in broccoli and will be testifying about bugs in our product and in the CA product.

a. don’t give too much detail on what they will be testifying on, keep it general

e. once learn who experts are take depos of experts—Goals:

i. to get specific info of what this person is going to say at trial

1. then learn have to get another expert who can refute that expert—counter expert
2. or see if your expert can respond to their expert, and if they can then don’t need to hire another person

ii. to show this expert is no expert or is an expert but not in this case

1. so you can get judge to rule that this person can’t testify

f. Who pays for what experts?
i. the side that wants to take the depo has to pay the expert for his time at the depo

1. other side wants the depo so they should have to pay for it

ii. the side that selected the expert has to pay the expert’s travel, food and lodging, and expert’s prep time

1. you’re the one who selected the expert, select the one that lives next door to the depo, and don’t get expert that’s not ready to testify right away

iii. once agreed on price for expert other side has to come w check, at beginning of depo give expert the check and then can take the depo
1. no check, no depo, and allowed to walk out

g. if you think you’re being ripped off for price of depo, fight it out with other side—bring special motion for this—would be protective order
i. like every discovery motion, loser has to pay monetary sanctions

h. NOTE: at trial, no one may testify as expert if were not on original expert list—this would deprive other side of chance to take depo of this expert

i. Exception: Impeachment Witness
1. allowed to have expert or other W in courtroom where if other side testifies something false or their expert says something false, you can have a surprise W

2. call them up as impeachment W

3. impeachment W does NOT need to be on list
4. sole purpose is to testify under oath that other side’s expert W is lying
5. that’s why didn’t have to have name on original list bc don’t assume other side will put liar under oath on W stand
A. Depositions (cont.)
a. Conduct During Depositions:

i. NOTE: don’t interrupt during depo—never know what W is going to say and might be something really good so don’t want to stop them

ii. also, don’t ask questions of your C to explain their side of the story

1. don’t want to clean up your mess in front of them, let them think they have a good lead on trial and then at trial show that they have it all wrong

2. but do want to clear up when C misspeaks—i.e. says Tuesday but means Wednesday

a. at the end jus say you’d like to clear up a few things really quick—not clearing up your storyline, but want to clear up any misstatements

b. called cleaning up the transcript: your goal is to clean up misstatements

b. Reporter’s Certification
i. when reporter of depo is done taking the transcript he files the final transcript

ii. reporter puts on last page of transcript a page called “Reporter’s Certification Page” where reporter signs on and says “I X certify that this transcript is all to the best of my knowledge”

B. Responding to Discovery/Discovery Motions (cont.)
a. when want to bring discovery motion write motion like any motion—going to be under 16-9-5 rule
b. have to attach to motion the relevant pages of rogs, responses, whatever you’re writing about
i. do NOT attach the whole thing (whole depos, all the rogs), judge just wants to see the one rog that’s an issue, or if there’s 4 or 5 that are in issue, just those

ii. make photocopy of the page that has the rog in question w the response

iii. How do you make it admissible?—Prepare Exhibit to your Discovery Motion
1. you photocopy the rog page and the responses to those rogs, also photocopy the caption page, and you photocopy the verification page that came when they sent you the responses to those rogs

2. this is how you make an exhibit to your discovery motion:

a. caption page

b. pages in question

c. and verification page

3. if fighting over depo response, photocopy depo page and the transcript you’re fighting over, caption page, and last page of the transcript of reporter’s certification page

a. exhibit if it’s for depo

4. NOTE: get yellow fluorescent highlighter—and highlight the lines that you want the judge to read—draws judge’s eyes right to what you want and hopefully keeps their eyes away from everything else

c. (super fancy) Protective Order
i. other side says can’t give you this info it’s too proprietary, but problem is that’s what the whole case is about—i.e. suing you for stealing our algorithm so we want to do disc to get the algorithm that you’re using

ii. make deal w judge and two sides agree certain things in this case will be provided through disc as long as under seal—only will be seen by judge and very limited number of people

1. get special stamp that says highly confidential or confidential, and any piece of that disc that falls under the motion, you stamp it and only the people under the protective order can see it

2. can come out in divorce too, i.e.: woman wants to bring out that H went to see prostitutes

iii. Type of People that can see the info: parties and employees of parties whose assistance is needed by counsel for purposes of this litigation, consultants, the court, court reporters in connection w this action, graphics/design services retained by counsel for a party for purposes of preparing demonstrative or other exhibits for deposition, trial or other ct proceedings in this action, non-technical jury or trial consulting services retained by counsel for party

iv. sides get together and all agree on who gets to see the info—signed by all attys
C. Discovery Cutoff
a. at case management conference judge set all deadlines and dates for trial, also set discovery cutoff: last day you can do discovery

b. cutoff set based on when the trial is going to be

c. after disc cutoff you cannot do disc unless it’s something super super dramatic

d. 20 DAYS before disc cutoff: if send out rogs, they have 30 days to respond, so if send something 20 days before, they don’t have to respond until 10 days after disc cutoff

i. can’t bring a motion within cutoff time bc they will still have 10 days to respond, but they might never respond since you wouldn’t be able to hold it against them

ii. NOTE: so don’t send out for disc too close to cutoff

D. Ex Parte Applications
a. “ex parte” means w out other party

b. not allowed to communicate privately w judge—not even allowed to send judge birthday cards unless other side cosigns it 
c. can see judge w/out other party in rare case of ex parte application:

i. Hypo: want to bring motion but have to give other side 16 ct days notice.  want to take depo of very important W.  Just found out that important W is going to leave on Weds before thanksgiving for France and not coming back until after trial. so want to get emergency ct order that he has to sit for depo tmwr. have to get to judge right away, don’t have time for 16 ct days advance notice.
ii. RULE: you’re allowed in true litigation emergency to meet w judge alone under the following circumstances:

1. call up clerk and say have to see judge tmwr and need to see him ex parte

2. have to notify opposing counsel by 10am the day before you go
a. allows them to possibly change schedule to go w you

3. write small motion (around 5 pages)

a. not a big motion bc judge doesn’t even know you’re showing up tmrw—judge doesn’t want to read something big and complicated the same morning, so make it short and sweet

b. normally one little thing: i.e.: want to keep this W from going to France, need emergency ruling, cite case in which ruling made to make a W stay another day

c. if it’s over 5 pages you’re pushing it

d. every ex parte motion needs to also have 2 things:

i. sentence that says “good causes exists for…i.e. this urgent meeting w no advance notice”

ii. AND have to put into application that you gave notification other side by 10am

1. and explain that either other side:

a. had no problem, OR

b. they oppose it and on the following grounds—have to present their side of the story but short and sweet (don’t make amazing argument for them but MUST be fair)

4. then have to send copy to other side before you go to ex parte hearing—send ASAP under good faith
a. w ex parte don’t fool around bc asking judge for such incredible favor that if slightest sense you weren’t being fair, that would upset judge

b. so send as soon as you reasonably can to other side

d. Day of Ex Parte:

i. come w check and ask how much money it is, give them check, file your ex parte paper
ii. they will go into back and give you case file

iii. and then you carry case file into judge’s ct room, and have your ex parte application on top—one for you one for judge

iv. then clerk will call you in, often not stand at bench, you’ll go into judge’s chambers—judge might be very casual

v. judge did not know you’re coming—no advance notice, and judge either grants it or doesn’t grant it

vi. sometimes ask for shortening order:

1. might say enough time to bring motion but don’t have enough time for 16 ct days

2. so ask would it be ok if I gave them only 6 days notice—asking for order for judge shortening time that I need to give to other side

3. and judge will ask why did you wait until last minute—want to know:

a. that you weren’t snoozing

b. and that you’re not prejudicing other side—disadvantaging them

4. judge might say I will shorten time, but am going to let them file their opposition day before hearing and you will not have any time for reply—best judge can do, and sometimes that happens
e. NOTE: “ex parte application” not “ex parte motion”—apply ex parte, don’t move ex parte

f. What if don’t know by 10am the morning before that you’re going to need to make an ex parte application?
i. so you give notice as soon as you can and go to judge and hope for the best and explain why

ii. you told them late bc that’s the earliest you knew about it and judge will either agree that it was ok, or they might not even read your application bc didn’t give notice in time

iii. if can wait until next day to give notice by 10am then do that—always preferable

iv. another problem is might be trying to call opposing counsel by 10am but can’t reach them bc it’s early in the morning, or doing something else

1. so make phone call to office and if opposing counsel can’t be reached try someone else-- take caption page and look at name of all the attys and try to get one of them on the phone or secretary on the phone and tell them
2. tell judge you did everything, called, emailed, so left message w secretary/paralegal/or another atty

3. if you can wait one more day try but if there’s nothing you can do then go through w it

g. NOTE: when notifying opposing counsel of ex parte application have to tell them the grounds
i. if you call opposing counsel and they agree to what you’re asking for, you can stipulate to it—write up stip, fax it over to them, and bring stip to judge

1. and if opposing counsel can’t sign it for some reason, put it in ex parte application that other side was notified, they’re ok, and if you need them to sign it they will at another time

h. NOTE: when you have to tell other side by 10am, not called “notice” but called “notification”

E. Summary Judgment
a. Distinguish from Demurrers

i. demurrer is for something in complaint in which there’s no way they’re ever going to get anything for it, it’s impossible—a cause of action for which no relief can be granted

1. or a good COA but SOL passed—doesn’t matter what you prove, it’s too late

2. or a case brought by a 17 year old

ii. demurrer is when you throw things out in the beginning and say no matter what evidence they’ll come up w they’ll never get anything—built into COA that it’s dead on arrival

b. different from SMJ—it’s that they’ve had all the time to get everything and now that they have all the facts in the world asking ct to throw case out bc they can’t prove what they claim

i. asking ct to make judgment summarily, judgment on the spot

ii. Hypo: suing for breach of K and defamation. maybe breach is ok but can’t get anybody to say there was defamation. so going to ask ct to throw out defamation COA. when it’s only one piece of the case asking ct for “summary adjudication”
c. Summary Adjudication: ct will rule that 1 COA gets thrown out, or that 1 prong has been proven

d. How do you get SMJ?
i. Timing
1. may not be heard until at least 60 DAYS after service of complaint—can’t bring SMJ motion until then (either party)

2. hearing must be no later than 30 DAYS before trial—giving judge 30 days to figure it out

3. person filing SMJ must serve opening papers at least 75 DAYS before hearing

a. might be P asking for SMJ ruling that I win, or D ruling that P loses and throws out case

b. normally have to give 16 ct days before hearing, but for SMJ have to give 75 days before hearing

c. NOTE: not ct days (unlike 16-9-5 rule)

4. RULE: 75-14-5: 

a. opening SMJ papers have to be 75 DAYS before hearing

b. opposition must be filed no later than 14 DAYS before hearing (so they have 61 days to write it, about 2 months)

c. 5 DAYS for reply

ii. Format
1. RULE: instead of 15-10-10 rule it’s 20-20-10:

a. opening papers can be up to 20 PAGES
b. opposition can be up to 20 PAGES
c. and reply can be up to 10 PAGES
2. you’ll have to have TOC, TOA, and “Summary of Argument”

e. How to Write SMJ Motion:

i. summary of argument

ii. 1 paragraph intro

iii. then start fact pattern, different from usual:

1. Hypo: Cointer is in Guatemala. (normally would know write “Declaration of David Fischer”)—will have hearsay problem
a. overcome hearsay problem by linking every statement of fact to declaration

b. instead you’ll mark it: Cointer is in Guatemala. UF1.  They sell frozen vegetables.  UF2.

i. instead of stating “Declaration of”, keep citing to UF (undisputed facts)
iv. then go onto your argument

f. NOTE: judge is required to let your case go to trial and be decided by jury unless no dispute of your material facts

i. RULE: if there’s no dispute over the material facts there’s no trial—judge is required to grant summary judgment if no dispute on material facts—not allowed to let it go to trial

g. How you get SMJ:

i. first have motion—intro plus 20 page Ps and As

ii. then have to file w motion “Separate Statement of Undisputed Facts”:

1. 2 columns (put facts side by side w corresponding evidence):

a. left column: undisputed material facts

i. copy paste the facts you put in the SOF in motion:

1. “Cointer is in Guatemala”

2. “Cointer sells frozen vegetables.”
3. “Cointer does 22 million pounds a year”

b. Right Column: Evidence

i. Rog 4 RESP. (Exh. 18)

ii. Quezada DEPO. II 91:607 (Exh. 4)—he had 3 different depos and said this on the 2nd depo, page 91, lines 6-7
iii. Quezada LTR. 3/19/12 (Exh.)—was in a letter w/ that date
iii. then have binders of evidence
1. binders will have tabs—every single piece of evidence that you’re giving judge

a. i.e. tab 4 is pg. 91 of Quezada depo II—and highlight lines 6-7 w yellow highlighter, and photocopying caption page of depo transcript and back page reporter’s certification page

b. i.e. tab 6 is photocopy of Quezada’s letter—no caption page or verification bc just letter

c. i.e. tab 18 is rog 4 response, photocopy that page, highlight that response in yellow, photocopy caption page and verification page

2. judge will look through every tab and make sure tab says what you’re asserting it says

iv. declaration
1. have declaration—“My name is David Fischer.  Atty at this law firm.  etc.”
a. then start …”attached as exhibit 4 is a true and correct copy of page 91 of Quezada deop, attached as exhibit 6 is …”

2. makes this all legitimate

3. put name under oath and sign under penalty of perjury

v. proposed order
1. w every motion you lodge proposed order

2. this one is proposed order granting summary judgment

h. Opposition to SMJ
i. all you have to do is bust 1 material fact to show there’s a dispute
1. don’t even have to show it’s wrong, just dispute

ii. if can convince judge there’s a dispute it goes to jury

iii. 3 Ways to Bust SMJ
1. show judge at least 1 material fact in dispute

2. show judge every one of David Fischer’s undisputed material facts are true, but he left out a material fact and that one is in dispute

3. show there’s something wrong w evidence for any one of the facts—bc if evidence is no good, fact is not admissible and have to go to trial 

a. i.e. rog response that does not have verification page, photocopy of depo page and that’s not what the page says, or he quotes an expert W but that W is no expert

iv. How you write opposition:

1. atty who brought motion supposed to give other side a disc/zip drive that takes all of the stuff from separate statement of undisputed facts so they don’t have to type all the exhibits—NOTE: wipe out metadata

2. they’ll merge the 2 columns into one and retitle it: “Undisputed Facts and Evidence”, then have second column called “Opposition”

a. columns are numbered parallel

b. if there’s a fact you don’t dispute, in opposition column type “undisputed”

c. if it’s disputed, write “disputed” and in one sentence what’s your side of the story and your evidence—i.e. disputed, only 16 million pounds. Wood DEPO III 81:7-14 (Exhi. 9)
3. and they’ll be bringing their binder w their evidence

v. if judge agrees w objections he’s going to say evidence is not acceptable, and then one of your undisputed material facts is knocked out

i. what if you can’t figure out where the evidence one of your facts comes from, and you know for sure it’s a fact:

i. call up C and ask if it’s a fact, if they say yes ask if they’re willing to sign under oath, and then draft an affidavit for this one fact you need them to sign off on—as soon as they sign under penalty of perjury you have your fact
j. if don’t even want jury to hear a certain fact, bring motion in limine:

i. give 2 pages why don’t even want to hear idea bc it’s going to confuse and prejudice jury

ii. i.e. don’t want jury to hear idea in OJ case suggestion that cops planted blood in OJ’s car

F. Jury Instructions
a. judge reading from books of jury instructions
b. right before trial 2 sides are given list of about 900 instructions and each side told to pick which instructions they want judge to hear

i. usually sides agree on 90% or more of instructions bc both having same case

1. sometimes there will be a fight over an instruction—need to do quick hearing before judge before trial—small 3-4 page motion explaining argument

2. and judge will make decision—whichever way judge goes, if don’t like it, don’t say “objection”, say “exception”—if don’t take exception cannot appeal that ruling after trial
3. Exception: short for “I take exception” and it preserves your right to appeal

a. judge won’t take it personally

b. NOTE: cannot appeal findings of facts

c. then you do voire dire and pick the jury

G. NOTE FOR EXAM: 
a. walk prof. through course 

b. reference facts in the hypo—apply facts

c. cite to statutes and cases!! not necessary but will get you extra points—for statutes just need 2025, don’t need 2025.201(a)(3)

d. course syllabus will be attached to exam

e. idea of writing in tentative language—it would seem, probably, possibly, it appears

f. don’t use tentative language on black letter law but for conclusions

g. 3 hr exam

h. will have to draft 3 special rogs deriving from facts at hand, 3 doc demands, and 3 RFAs and responses to each of the 3 rogs and responses to each of 3 doc demands
i. on rogs give at least 1 or 2 all caps definitions and on responses give at least a couple of objections

i. 19800 character limit

j. DON’T EMAIL PROF MORE THAN 3 QUESTIONS AT A TIME

PAGE  
1

