California Civil Procedure & Practice Game Plan
1. Atty-Client privilege attaches the moment you meet with client ( let them know everything is confidential & they should disclose everything in the interest of preparing the best strategy

2. Liability also attaches the moment you meet the client ( so even if you don’t plan on taking the case, you must advise client of any SOL and/or file California Judicial Council Complaint form (check off complaint) before withdrawing as counsel Kirsch
a. SOLs:

i. Written K = 4 yr (CCP 337)
ii. Oral K = 2 yr (CCP 339)
iii. Torts = 2 yr (CCP 335)
iv. Defamation = 1 yr (CCP 340)
v. Fraud = 3 yr (tolled from discovery of fraud or when known or should have known you were defrauded) (CCP 338)
vi. Medical Malpractice  = must give 90 day notice (tort so 2 yr SOL) (CCP 364-365) (CCP 368)
vii. Suing Govt. = must give 6 months (6 months and SOL start at same time) (Govt. Code 911)
viii. Legal malpractice = 1 yr after discovered or should have discovered malpractice (CCP 340)
ix. Stolen/damaged property = 3 yr (CCP 338)
3. Conflicts check ( must check for conflicts
a. Concurrent Conflicts: cannot concurrently represent clients whose interests conflict, even if lawsuits are not related, UNLESS you get written consent Truck
b. Past Conflicts (substantial overlap): if you represented the opposing party in the past on a substantially related matter, you must get written consent, if not substantially related, don’t need written consent Truck
4. Investigate Facts and allegations and make sure the claims/action is not frivolous ( can be sanctioned for bad faith/frivolous actions (reasonable expenses, including attorney fees) (CCP 128) (e.g., on midterm P’s suit was filed within 3 hours of client call ( they didn’t investigate facts, could have been frivolous action)
5. Client Authority: Atty may not make critical decisions (e.g., whether to file a demurrer/to settle) w/o client authorization ( let them know you will need their authorization before you can do anything. Blanton
6. Spoliation/”Litigation Hold”: Advise client/opposing party to keep all records pertaining to the issue because destruction of records is spoliation of evidence, which will result in serious sanctions (monetary, evidentiary, issue sanctions, or terminating sanctions). Cedars Sinai Complaint serves as a “litigation hold” noticing to preserve records & overriding any existing document retention policies. Demand letter also serves as notice to preserve.
7. Service: 
a. Complaint must be served on D in person or by substitute service, or on an agent of D’s corporation, or by mail within 60 days of filing; if a D is added in an amended complaint, then must be served within 30 days. 
b. Methods of Service:
i. Personal Service: Preferred method, done by delivering it to D personally. (CCP 415)
ii. Substitute Service
1. At D’s Home – if reasonable attempt at personal service fails, D may be served at home between 8:00 am and 6:00 pm, by leaving a copy of the summons, complaint, civil cover sheet, ADR package and proof of service with a person over the age of 18 who is a resident. If in a gated community, server must show ID at the gate and explain there for service of process. Must then mail copies of the same to D. Service is deemed complete on the 10th day after mailing (D has 30 days on top of that to answer). (CCP 415)
2. At D’s Work – in lieu of personal service, the complaint may be served by leaving a copy of the summons, complaint, civil cover sheet, ADR package, and proof of service at D’s office, during usual office hours (9:00 am – 5:pm) with a person at least 18 years old who is apparently in charge. Must then mail copies of the same to D. Service is deemed complete on the 10th day after mailing. (D has 30 days on top of that to answer). (CCP 415)
iii. Service By Mail: If served by mail, D has 20 days to return the notice and acknowledgement otherwise he is liable for expenses thereafter incurred in serving by another method. (CCP 415) D has 30 days after signing notice and acknowledgement to answer.
iv. Serving Corporations – Agents for Service: Applies when suing an entity. Corporations usually have a named agent for service to accept service on behalf of the business.
v. Service by E-mail or Fax: If want to serve by fax/e-mail, need previous written agreement by which other side agrees to receive service by fax/e-mail. (CCP 1013)
c. Ramifications of Improper Service/Motion to Quash: Improper service is the equivalent of no service. If improperly served, D can file a Motion to Quash service. If granted, P must re-serve. If denied, D then has 30 days in which to act on the complaint (for D this is a huge downside for not much of a benefit, if P has money/a good claim, they will just re-serve, but as P don’t want to have to waste more time/money b/c SOL runs from filing not service so make sure done right the first time). A Motion to Quash is brought by special appearance (not submitting to court’s jurisdiction), but must be served before any other motion or answer, otherwise invalid. (CCP 418)
d. Timing: D has 30 days from receipt of the complaint to act by either answer or motion.
8. Standing: The P must have suffered injury or damages. Minors must be represented by a guardian ad litem.
9. Vexatious Litigant: An in pro per plaintiff who has lost 5 cases w/in the past 7 years is a vexatious litigant and must wait until their record shows less than 5 losses in the past 7 years before they can sue. P not a vexatious litigant if represented by an attorney.  If opposing a vexatious litigant file a motion to dismiss for vexatious litigation. Kim v. Walker
10.  Damages: In CA, cannot ask for attorney fees unless provided for in contract or a fee-shifting statute applies. May ask for costs & any other relief as the court deems just. For breach of K – may specify damage amount based on the K terms. For torts – cannot state a specific amount in the complaint because it is subjective & there is a risk of it being published, which in certain circumstances can amount to blackmail/leverage. D may ask for a statement of damages to see how much P is suing them for.
11.  Motion to Transfer Venue: May be strategic to transfer to a different venue to where D will have a home advantage or a more diversified/sympathetic jury. A prerequisite to the motion is to (1) meet and confer with P. Then, (2) must persuade court that the balance of equities is on D’s side (e.g., very far from all Ds and evidence & witnesses). (3) Must also establish a nexus between the subject matter of the suit and the county D wishes to transfer to. The nexus can be established by: where injury happened, where K entered into or breached, where most Ds reside. Have 30 days to answer from the date the motion is granted or denied. Must be made before a demurrer or motion to strike, otherwise the party is deemed to have submitted to the jdx of the court. Losing party must pay monetary sanctions unless loser can show “substantial justification” for having fought the motion unsuccessfully. (CCP 395-397)
12.  Demurrer: Can demur to an entire pleading (complaint, cross-complaint, answer) or to individual causes of action or defenses. Must meet and confer prior to filing demurrer. The attorney should inform the client that demurrers are expensive (approx.. $10K), but may be effective in intimidating an opposing party into backing down. Downside = educating the opposing party about weaknesses in their causes of actions/defenses.
a. D May Demur Based On: (1) failure to state a cause of action for which relief can be granted (either b/c CoA doesn’t exist like on midterm OR); (2) SOL has passed so CoA is dead on arrival; or (3) brought by a minor without a guardian ad litem; or (4) no jurisdiction, or (5) breach of K but didn’t specify whether oral or written so court cannot determine SOL
b. P May Demur Based On: (1) incompetence – if the answer includes overlapping affirmative defenses, (2) answer contains affirmative defenses that have no bearing on the complaint.
c. Timing: D has 30 days after service of process to demur to a complaint. P has 10 days after service of answer to demur to answer. (CCP 430) If D wins, P has 10 days to amend complaint. If D loses, has 10 days to answer.
13.  Motion to Strike: Can move to strike certain words/portions of the complaint on the grounds that allegations are improper, irrelevant, false, or not in accordance with California law (e.g., asking for attorney fees, improper/irrelevant causes of action “knee-jerk incompetence”). If filing both a motion to strike and a demurrer, they must be filed together. D has 10 days after losing a motion to strike to answer the complaint. (CCP 436)
a.  PROCEDURE FOR ALL MOTIONS ( must meet and confer and call the judge’s chambers to request a motion hearing then must file and serve opposing party with the motion(s) at least 16 court days before the hearing. Opposition must serve their opposition no later than 9 court days before the hearing, and then moving party must file and serve their reply no later than 5 court days before the hearing.  “16-9-5 Rule” (only rule for which days are court days)
b. Page limits for all motions: Opening brief, opposition brief and reply brief ( page limits: 15-15-10 rule
14.  Remove: D may remove to federal court if there is federal question or diversity jurisdiction. This may be strategic because federal juries come from cities and are usually more diverse & smart than state court juries (same with judges). Also strategic if opposing side is unfamiliar/uncomfortable with federal civil procedure, b/c federal courts very strict and mistake in procedure can get case thrown out/can be intimidating to opposing side. Downside – only have 7 days after removal to answer and answer cannot be in the form of general denial (must be paragraph by paragraph), so if removing, answer in state court first.
15.  Answer: If the complaint was verified, the answer must be ¶ by ¶. If the complaint was unverified, D may answer with a general denial. (saves time & $)
Affirmative defenses must be asserted in D’s answer (otherwise waived).
Examples of Affirmative Defenses At Law:
· SOL has run

· Assumption of the risk (tort)

· Contributory negligence (tort)

· Mitigation of damages (contract)

· Estoppel (contract)

· Waiver (tort or contract)
· P is asking for remedy in equity (injunction, TRO, RTAO) when it should be at law remedy (damages)
Examples of Affirmative Defenses In Equity:
· Unclean hands

· Laches (P delayed asking for fairness/equity unnecessarily)
· P asking for a remedy at law when it should be in equity
16.  Cross-Complaint/Countersuit: D may bring its own CoAs against P by filing a cross-complaint against P. Cross-complaint normally must be filed and served at the same time as the answer. 
a. Demand Letter & §998 Offer to Compromise: However, it might be prudent to first send a demand letter stating D’s desire to counter-sue but offering to resolve matters (including P’s complaint) out of court by way of a §998 Offer to Compromise. Careful not to threaten P with anything other than legal proceedings in the demand letter because it amounts to blackmail. Flatley If rejected and P receives a worse judgment at trial, then P (rejecting party) is liable for legal costs (but not attorney fees) from the date they rejected the 998 offer to the time a judgment is rendered. Costs include: travel expenses, meals, experts, photocopies, discovery, etc. This is a good route if it might be cheaper to settle or D doesn’t want to waste time in litigation or D doesn’t want to have an award amount published & ruin company reputation (b/c settlement amounts are never disclosed) OR if we think we have a strong case and jury will not award P damages/will award less than what we offer. Again, need client authorization to settle. Blanton
· It is strategic to offer a 998 when it looks like you’re going to win & to offer less than what you’re suing for, but still a high offer. (scares other side into taking it, especially b/c if they don’t they also have to pay costs/expert fees)
b. Service of Cross-Complaint: Must properly serve by hiring a process server to serve complaint, summons, civil case cover sheet, ADR package, and proof of service upon P personally. If that fails and substitute service is necessary, by leaving said documents with a resident 18 years or older at P’s home between the hours of 8:00 am and 6:00 pm OR at P’s place of work with someone over the age of 18 who is apparently in charge between the hours of 9:00 am and 5:00 pm AND THEN mailing copies of the same. If substitute service were done by mail/fax then P would have extra time to respond (e.g., service by mail = 5 extra calendar days). Additionally, a declaration of diligence must be prepared by the process server & filed along with the proof of service.
If the cross complaint adds new parties, the cross complaint must be served on all parties w/in 30 days of filing the cross-complaint.
c. Note: often big companies want to counter-sue for defamation (b/c don’t want reputation damaged), but litigation privilege under CCP 47 protects a party from a suit for defamation based on statements “published”/made in furtherance of litigation. Nguyen
d. Anti-SLAPP Motion: special motion to strike a cause of action for defamation based on statements made on a matter of public interest. Even if possible to sue P for defamation, might not be a good idea because P might respond with an Anti-SLAPP motion. But P must produce evidence showing a likelihood s/he will win. If P cannot demonstrate a likelihood of winning, then P has to pay D’s costs and fees.
17. Discovery:
a. Timing: P must wait 10 days after serving the complaint before propounding written discovery. D may propound written discovery at anytime after being served. Either party must notice depositions 10 days before the deposition is to be taken. D has 30 days from receiving the discovery requests to respond, however, parties may stipulate to time extensions in writing. If late in responding, the responding party waives all objections including the 3 biggies: atty-client privilege; atty work product; and proprietary info. 
b. Responding: Make sure to raise all pertinent and reasonable objections but to otherwise respond fully UNLESS the answer is privileged (if your objection is based on privilege you don’t need to provide a response, and if they don’t like it, they can bring a motion to compel) ( objections serve two main purposes (1) preserving objection for motion in limine/trial to exclude all non-discoverable info over which you objected and (2) b/c not allowed to introduce new evidence at trial that you did not produce during discovery, you proffer objections that reflect you are responding to the best of your ability but might be leaving out stuff innocently b/c the requests are vague & ambiguous, or compound, or overbroad, or oppressive, etc. If objecting on grounds of privilege, must keep privilege log
i. Verification: Responses must be sent with verification ( as atty, never sign, have client sign. If client not available to sign by due date, send responses anyway and let propounding side know you will send client verification shortly
ii. Examples of Objections:
1. Hearsay
2. Compound
a. E.g., “Prof. Fischer is today Wednesday and are you a Kangaroo?” “Yes.” ( not clear to which part you’re answering “yes” to
3. Asked and Answered
a. To prevent tripping up the client b/c they are tired down
4. Irrelevant
a. Allowed to ask irrelevant stuff if you can make the argument that it can lead to the discovery of admissible evidence information.
5. Vague 
a. don’t know what you mean, can be more specific
6. Ambiguous 
a. can be more than one thing, so don’t know what you mean
7. Overbroad
a. “please describe all steps involved in manufacturing this car” when the lawsuit is about breaks
8. Oppressive
a. Please list all employees of General Motors, requires too much of the responding/ deposed party
9. Not calculated to lead to discovery of admissible evidence
10. Argumentative/badgering the witness
c. Interrogatories (“Rogs”): CCP 2030
i. Form Rogs ( unlimited
ii. Special (custom) Rogs ( limit = 35 (may be more if you attach the ¶ set forth in the Code with an explanation as to why you need to propound more than 35). To get the most out of any Special Rog (since you may not propound them with subparts or otherwise in a compound way) you must cleverly define certain words expansively in ALLCAPS, thus making the Rog read as though an inquiry regarding one single thing, even though it is really asking lots of stuff. Do not waste Special Rogs (since they are limited), where possible, use Form Rogs to discover anything available among those check boxes. 
d. Requests for Admission (“RFAs”): CCP 2033 limit = 35 (may be more if you attach the ¶ set forth in the code with an explanation as to why you need to propound more than 35). However, allowed unlimited RFAs for the purpose of authenticating documents in addition to the 35 (what you do is attach the doc as an exhibit and then say “please admit that exhibit A is a true and correct copy of X”) If late in responding to RFAs, not only are all objections waived, but all RFAs are deemed admitted –which can be like civil-litigation death penalty because it is deemed that you are admitting everything the other side wants to kill your case. Despite the waiver of objections and deeming of RFAs as “admitted,” the late-responding party always can come crying to the judge, asking for another chance due to mistake, inadvertence, etc. (CCP 2023 = discovery crying statute)
e. Demands for Inspection (“Doc Demands”) (Requests for Production in federal court): CCP 2031 Not just for documents, but anything physical you want to inspect (e.g., want to inspect the farm) ( unlimited
f. Deposition CCP 2025 Party taking deposition must notice the deposition 10 days before the date of the deposition. May go up to 7 hours in one day.
g. Nonparties may be deposed by subpoena & subpoena duces tecum (to produce documents & things)
h. Discovery Motions: Before bringing any discovery motion, the moving party must do a “meet and confer.” Whichever party loses a discovery motion gets hit with monetary sanctions (including attorney fees) unless that losing party can show “substantial justification” for putting up a losing fight. CCP 2023
i. Motion for Protective Order: Have 30 days from receiving discovery requests to bring motion. Asking the court to protect information that the opposing party is seeking on one of the following grounds: annoyance, embarrassment, oppression, or undue burden and expense (mnemonic: AEOU). The court may impose monetary sanctions against the party who unsuccessfully makes or opposes a motion for protective order unless substantial justification is shown. CCP 2017
ii. Motion to Compel: Have 45 days from receipt of responses to bring a motion to compel. Look at proof of service to determine when responses were received (date went in mail ( you received it 5 calendar days later, even if you really got it in the mail 2 days later). When responses are evasive, unreasonable, or objections are without merit, may ask judge to compel further responses/production/etc. If response is late or a party fails to comply with an order compelling a response, on motion, the requesting party may ask the court to deem all matters admitted. Motions to Compel deposition answers may be filed within 60 days of the completion of the deposition transcript.
i. Expert Witness: CCP 2034 
i. Disclosure – no surprises, parties exchange expert witness lists, which include names, contact info., credentials, and what expert will testify to. Exception – allowed surprise expert witness to impeach.
ii. Fees – the person who selected the expert pays room & board, meals, and prep time. Side taking the deposition pays for deposition of that expert at the beginning of the deposition (no check, no deposition ( it’s in the statute) If the party seeking to take depo deems the hourly rate in unreasonable (based on the witness disclosure), that party may move for an order setting the compensation of that expert.
iii. Strategy – dig up experts who will contradict the other side’s experts ( want to undermine the other side’s expert’s credibility/show they are phony. Ask whether the witness is the person with the most knowledge, if can show expert is phony, can bring motion to disqualify/evidentiary objection in motion in limine.
1. E.g.,  Text = Johnson is the author of everything you need to know about worms. Objection = Worms has nothing to do with aphids and broccoli; thus this expert is not relevant for this case, and using him will only confuse the jury. Evidence Code § X.
2. May want to depose experts to see (1) whether you can disqualify/discredit and (2) what they will testify to. Cons ( must pay for their time.
18.  Ex Parte Applications: when you meet the judge w/o the other side because there’s just no time (theoretically, not allowed to communicate w/ judge unless other side is there) ( usually done in circumstances where (1) a party needs an immediate ruling (e.g., re: destruction of evidence), or (2) discovery cut-off date is coming up and the party learned some new information that requires additional depositions or the person to be deposed is leaving the country soon and opposing party would not agree to short notice. In this case the judge may issue an order shortening notice. The process for an ex parte application is as follows:
a. Call the court clerk and ask about ex parte hearing days
b. Time of Notice: must notify all parties no later than 10 am the court day before the ex parte application
c. Prepare ex parte application which includes: (1) statement of notification, (2) statement of good cause, (3) check
19.  Motion in Limine: If after discovery you realize you have any evidentiary objections ( bring motion in limine to ask the judge for a pre-trial ruling that the evidence be kept out so the jury doesn’t ever hear it (no tainting of jury)
20. Summary Adjudication/Summary Judgment: CCP 437 
a. Motion for Summary Judgement: Post-discovery motion to request the judge rule on the case without a trial based on the evidence collected during discovery on the ground that there are no disputed material facts.
i. 60 day hold at beginning of case before P can bring MSJ
ii. Hearing on a MSJ must be scheduled no later than 30 days before trial
iii. 75-14-5 rule – opening brief due no later than 75 days before hearing; opposition brief due no later than 14 days before hearing;  and reply brief due no later than 5 days before hearing. *80 days if you serve by mail
iv. 20-20-10 rule – page limits for opening brief, opposition brief, reply brief
v. Party opposing a MSJ must show that there is at least one disputed material fact or evidence for fact is no good, and thus fact is really in dispute
vi. Moving Party Submits:
1. Notice of Motion and Motion
2. Memo of Ps & As
3. Separate statement of undisputed material facts
4. Binder of Evidence, tabulated (e.g., “exhi. 1”)
5. Special declaration for the MSJ by the attorney, under penalty of perjury to authenticate the documents
6. Lodge with the court a “[Proposed] Order”
vii. Opposing Party Submits:
1. Opposition brief 
2. May also file their own MSJ
3. Change title to “Separate Statement of Undisputed and Disputed Material Facts”
4. Create own binder of evidence, tabulated
5. Include attorney declaration
6. Lodge their own “[Proposed] Order”
viii. Must explain costs to client even if you win MSJ and don’t have to go to trial will still have been preparing as if you were going to trial, just in case you were to lose so will have to bill for the hours.
b. Motion for Summary Adjudication: same as a SMJ but asking for a ruling on one or more particular issues, not the entire case.
21.  Costs/Retainer Agreement:  provide client with our retainer agreement to review and sign. Always be upfront and advise of any costs, so our clients won’t be caught off-guard and can make well-informed decisions.
22.  Jury Instructions: Each party selects the instruction they wish to include out of a list called the California Jury Instructions. If the parties can’t agree, they must submit a brief on why they object. A party may also write their own instructions, but these are more likely to be objected to b/c more likely to contain ambiguities in wording and not “tried and true”
