Cal Civ Pro – Fischer – Spring 2017

Skeletal Outline

I. Meeting the client
a. SOL – liability attaches automatically when you meet with client - Kirsch

i. 335 – tort – 2 years

ii. 337 – written k – 4 years

iii. 338 – fraud – 3 years (from time of discovery)

iv. 339 – oral k – 2 years

v. 340 – defamation – 1 year

vi. 340 – legal malpractice – 1 year

vii. 364/65 – medical malpractice – 2 years (90 days’ notice of intention to sue)

viii. Govt. Code 911 – 6 months’ notice for government defendant

b. Conflict Check – Truck Ins.

i. Concurrent clients – need written agreement

ii. Past clients – can’t have substantial overlap in topic of litigation

c. Client authority for major decisions – Blanton v. Womancare

d. Vexatious litigant – Kim v. Walker

i. 5 pro per losses in 7 years

e. Retainer agreement – discuss fees up front and get in writing

II. Proceeding with Litigation

a. Investigate facts – don’t want to be sanctioned under 128.7 for frivolous suit

i. If don’t think it’s a good case can file motion to withdraw as counsel but be careful of prejudice to client

b. Consider venue, standing (do they need guardian ad litem), exhaustion (have right to sue letter)

c. Demand letter – can help get settlement before having to pay for litigation

i. Litigation privilege – can’t sue for defamation if statements in furtherance of litigation and person has standing

1. Nguyen

ii. Don’t threaten criminal or administrative action in litigation doc

1. Flatley – CRPC  5-100

iii. Litigation Hold – no spoliation

1. Can’t destroy documents related to case even if normally would as part of doc retention policy

2. Cedars-Sinai

3. Can be sanctioned heavily in four ways

a. Monetary sanctions

b. Evidentiary sanctions

c. Issue sanctions

d. Terminating sanctions

III. Pleadings

a. Complaint – general CPP 422

i. Can be verified or unverified – 446

ii. Must list parties and does – 474

b. Must have separate statement of damages for tort (can’t be in complaint) – 425

c. Lis pendens for real property – 405

d. Injunctions must provide bond – 525-533

e. Must file with court to stop SOL from running

IV. Case Management Conference

a. Must have a case management conference within 180 days of filing case

b. Judge gives P 45 days’ notice of the conference

c. P must notify D at least 30 days before, and they must meet and confer

d. At least 15 days before conference, must submit Case Management statement (can be joint statement of 2 parties)

e. Judge will issue case management order setting timeline and deadlines for the case

V. Service - 415

a. Personal Service – complaint, summons, ADR packet, POS

b. Substitute service

i. Home 

1. Must be between 8am-6pm

2. Leave with resident 18+

3. Mail copy – service complete on 10th day

ii. Work

1. Must be between 9am-5pm

2. Leave with person 18+ who is apparently in charge

3. Mail copy – service complete on 10th day

c. Service by mail

i. Add 5 days for service to be complete

ii. Must include notice and acknowledgement form 

1. D has 20 days to sign and return

2. Then 30 days to answer

d. Fax/email – 1013

i. Must have prior written agreement

ii. Add 2 days for completion of service

e. Serving corporation – look for agent of record

VI. Motions

a. Procedure

i. Notice of Motion & Motion w/ P&A, declaration, exhibits, proposed order

ii. 16-9-5 court day timing requirements for briefs

iii. 15-15-10 pages for briefs (include TOA/TOC for 10+ pages)

b. Motion to Quash – 418

i. Appear as special appearance, not yet party

ii. For improper service

iii. 30 days to re-serve

iv. Consider strategy, might not be worth the $5-10,000

c. Motion to Transfer – 395-97

i. Must meet and confer

1. Loser will be sanctioned unless can show substantial justification

ii. Must have nexus to case
iii. Judge will balance the equities

1. Location of parties, witnesses, evidence, prejudice

d. Demurrer (technically a pleading – sustained or overruled) – 430

i. Failure to state a claim/SOL has run/no standing/no jurisdiction

ii. 10 days to amend if sustained

iii. File simultaneously with motion to strike

e. Motion to Strike – 436

i. Improper, irrelevant, false, not in accordance with CA law

ii. 10 days to amend of granted

f. Anti-SLAPP – 425

i. Public participation/public issue

ii. Have to have pre-trial where you prove likelihood of success on the merits before can proceed with defamation claim

iii. 60 days to file after service

g. Removal – 430

i. Strategy to remove to federal court

ii. Have to provide notice to parties and state court

iii. Consider that federal courts are stricter but smarter for complex cases

1. No 473 in federal court where you get second chance for mistake, inadvertence, surprise, or excusable negligence

VII. Answers – 422

a. 30 days to answer or file motion (can ask for up to 15 days without involving the judge)

b. Consider whether complaint verified or unverified

c. Make denial and affirmative defenses (i.e. failure to state a claim, contributory negligence, assumption of risk, waiver, mitigation, estoppel)

VIII. Cross/counter complaints

a. Usually file with answer

b. Same issues for filing and service apply as to initial complaints

c. Also can file 998 offer to compromise 

i. If P rejects offer and then does worse with the jury, must pay all costs and fees from time of offer and no reimbursement even if they technically win the case but get a smaller award

ii. If D rejects offer and does worse with the jury, must pay just for expert witness costs

IX. Discovery – 2017

a. 10 day hold for Plaintiff

b. Interrogatories – 2030

i. Unlimited form rogs

ii. 35 special rogs (can get more if file them with declaration re: complexity of case and can usually get away with up to 50)

iii. 30 days to respond

iv. Use definitions to maximize special rogs

v. Responding to rogs

1. Be thorough and honest but preserve objections for motion in limine later

c. Demands for Inspection/Document Demands – 2031

i. Unlimited

ii. Make objections based on privilege/proprietary information

iii. Be honest if you don’t have

d. Requests for Admissions - 2033
i. 35 max (can ask for more based on complexities)

1. Unlimited for document authentication

ii. Respond by admitting or denying

e. Verification for written discovery

i. Must attach verification signed by client

f. Depositions – 2025

i. Notice

1. Parties – 10 days (include topics to cover, person’s name or PMK, and if videotaped)

2. Non-parties – reasonable time

3. Duces tecum (with documents) – 20 days’ notice

ii. Be sure to make objections for motion in limine later

X. Discovery Motions

a. Motion to Compel

i. Must bring within 45 days of receipt of response or 60 days of completion of transcript for depo

ii. Must meet and confer

1. Sanctions for loser (2023)

b. Motion for Protective Order
i. Must file 30 days after getting request

ii. Annoyance, embarrassment, oppressive, undue burden/expense

XI. Expert Witnesses – 2034

a. Must exchange list at beginning of case with names, contact info, credentials, and what they will testify to

b. Fees

i. You must pay for your witness’s travel and prep time

ii. You set hourly rate, and opposition must pay for depo if want to depose your witness

1. Must pay at start of depo

XII. Ex Parte Application

a. Litigation emergency

b. Must notify opposition by 10am day before so they can come

c. File motion (short – up to 5 pages), declaration of good cause, declaration of notification (with their response) and check

d. Usually for order shortening notice for depo because close to discovery cut off or to stop destruction of evidence/TRO

XIII. Summary Judgment – 437

a. Procedure

i. 75-14-5 calendar days for briefs

ii. 20-20-10 pages (must include summary of argument)

b. Saying there are no remaining disputed material facts

c. File motion, with separate statement of undisputed facts, binder of evidence, special declaration of attorney, proposed order

d. Responding

i. Change to statement of disputed and undisputed facts

ii. Can say that they failed to include a disputed fact or that you dispute one of the facts they listed

XIV. Summary Adjudication

a. Same as SJ but for specific cause of action and not whole case

XV. Motion in Limine

a. Trying to strike information that you provided but objected to so that it doesn’t go to the jury

XVI. Jury Instructions
a. Usually use California Jury Instructions book, but can try to write your own if it is a unique case

i. Note any exceptions to an instruction with the judge and it will create grounds for an appeal later. 

